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DEQ SI ON AND CERTI F CATI ON OF REPRESENTATI VE
Pursuant to the provisions of Labor Gode Section 1146, the

Agricultural Labor Relations Board has delegated its authority in this nmatter
to a three-nenber panel .

A Petition for Certification was filed by the International
Lhion of Agricultural Wrkers (IUAY on August 16, 1979, and the Lhited Farm
VWrkers of Anerica, AFL-A O (URW subsequently intervened. O August 23, 1979,
a representation election was hel d anong the enpl oyees of S A Gerrard, the
Enpl oyer herein. The Tally of Ballots showed the foll ow ng results:
LITETTETTETTTT]
LITETTETTETTTT]



rvaw. . ........ ... ..... 10

No thion. . . . . ... ... ... 21
Chal lenged Ballots . . . . . . . .. _6
Total . . . . . . . ... ... .. 82

After the Enpl oyer and the | UAWTil ed post-el ection objections, the
Board' s Executive Secretary issued a Notice of (bjections Set for Hearing and
Qder Partially DO smssing Ewployer's (hjections. O February 19 and 28, 1980,
an evidentiary hearing was hel d on the renai ni ng obj ecti ons.

Oh May 14, 1980, Investigative Hearing Examner (1HE Ruth Rokeach
i ssued her Decision in which she reconmended that the UFWbe certified as the
col l ective bargai ning representative of the Enpl oyer's agricul tural enpl oyees.

The Enployer tinely filed exceptions to the IHE s Decision and a
brief in support of the exceptions.

The Board has considered the record and the IHE s Decision in |ight

of the exceptions? and brief, and has decided to affirm

Y Enpl oyer has urged the ALRB to adopt the rule in MIchem Inc. (1968) 170
NLRB 362 [67 LRRM 1395]. Unhder MIchem if a part?/ engages in sustai ned
conversation wth prospective voters wthin the polling area, the NLRB sets
aside the el ection regardl ess of the content of the statenent. This Board has
never applied the NNRB's MIchemrule to the agricultural setting. See
Superior Farmng Conpany (Apr. 26, 1977) 3 ALRB No. 35, certification
subsequent |y w thdrawn on other grounds, (Apr. 28, 1980) 6 ALRB No. 21; see
al so Sakata Ranches (Aug. 28, 19/9) 5 ARB No. 56. In any event, the facts of
the instant case do not warrant consideration of the applicability of the
MIlchemrule, as the statenents were not nade by an agent of the WFWor an?/
other party. The Enpl oyer al so argued that this Board shoul d ar)pl y the Ml chem
rule to the conduct of Amvado Pereyra, the UFWobserver at the election. In
situations

[fn. 1 cont. on pg. 3]

6 ALRB No. 49 2.



2/

the rulings, findings,= and conclusions of the |HE as nodified

herein and to adopt her recommendati on to dismss the objections and to certify
the UFW

VW agree wth the |HE s conclusion that Jesus A varez was not an
agent of the UFW noting that the union took no action which would indicate a
grant of authority to Alvarez. However, we do not agree wth her suggestion
that the perceptions or beliefs of the affected enpl oyees as to apparent
authority are not relevant to the question of agency. A najor purpose of the
ALRAis to free collective bargaining fromall taint of conpul sion, domnation,
or undue influence by either union or nanagenent, including their agents. To
achi eve this purpose, we nust scrutinize all the factors which tend to restrain
the enpl oyees' exercise of free choice. International Association of
Machi ni sts, Tool and D e Mikers Lodge No. 35, etc. v. NLRB (1940) 311 US 72
[7 LRRVI 282] .

[fn.1 cont.]

i nvol vi ng observers speaking to voters during voting, we will follow NLRA
precedent and, rather than apply the Mlchemrule, we wll inquire into the
substance of the statenent. See General Dynamics Corp. (1970) 181 NLRB 874; see
also Harden Farns of Galifornia, Inc. (Feb. 23, 1976) 2 ALRB No. 30. V¢ agree
wth the IHE s conclusion that Pereyra' s conduct did not tend to affect the

out cone of the el ection.

2 The Enpl oyer excepted to the IHE s credibility resol utions as
not sufficiently definitive. Qur reviewof the |HE s Decision and the record
herei n convinces us that her findings and credibility resolutions are fully
supported by the evidence. V¢ agree wth the | HE that Jesus A varez shouted
sone chants at prospective voters, but not directly in their faces, and that
observer Pereyra did speak to and nake gestures at sone of the errpl oyees
waiting to vote. V¢ agree wth the | HE that none of these actions tended to
affect the outcone of the election. Ve have also reviewed the |HE s
credibility resolutions as they relate to the testinony of the Board agent who
participated in the hearing and find themfree of prejudicial error.

6 ALRB No. 49 3.



Theref ore, when applying the principle of apparent authority, we wll consider
whet her any act or omission of any principal, however subtle, has given the
enpl oyees reasonabl e cause to bel i eve an agency rel ationship exists. See Msta
Verde Farns (Dec. 14, 1977) 3 ALRB No. 91; Paul W Bertucci o and Bertucci o
Farns (Jan. 24, 1979) 5 ALRB No. 5.
CERTI H CATI ON OF REPRESENTATI VE
It is hereby certified that the Uhited FarmVWrkers of Anerica, AFL-

adQ having received a mgjority of the valid votes cast in a representation

el ection anong the agricultural enpl oyees of the Enpl oyer, is, pursuant to
Labor Code Section 1156, the exclusive representative of all the agricultural
enpl oyees of S A Gerrard Farmng Gorporation in the Sate of CGalifornia for
the purpose of collective bargaining, as defined in Labor Code Section 1155. 2
(a), concerning enpl oyees' wages, working hours, and other terns and conditions
of enpl oynent .

Dated: August 26, 1980

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber

6 ALRB No. 49 4,



CASE SUMVARY

S A Grrard Farmng Gorp. (URW 6 ALRB No. 49
Case No. 79-RG8-O{( SV

| HE DEQ S ON

In a representation el ection conducted anong t he
enpl oyees of S A Gerrard on August 23, 1979, the Tally of Ballots showed 45
votes for the UFW 10 votes for the IUAW 21 votes for no union, and 6
chal | enged bal | ot s.

After a hearing on post-el ection objections, involving agency issues
and whet her obj ectionabl e conduct occurred during the voting, the Investigative
Hearing Examner (IHE) concluded in her decision that an ardent supporter of
the UAW who was not an enpl oyee of the Enpl oyer, was not an agent of the UFW
The | HE di smssed the Empl oyer's objections as to certai n conduct which
occurred during the voting, finding that the conduct did not tend to affect the
outcone of the election. The |HE recormended that the objections be di smssed
and that the UFWbe certified as the exclusive col | ective bargai ni ng
representative of the Enpl oyer's agricul tural enpl oyees.

BOARD DEQ S ON

The Board affirned the rulings, findings, and conclusions of the
IHE, wth mnor nodifications, and adopted her recommendation to di smss the
obj ections and certify the UF-Was the excl usi ve col | ective bargai ni ng
representative of the Enployer's agricultural enpl oyees.

* * *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



STATE CF CALI FCRN A
AR GQULTURAL LABCR RELATI ONS BOARD

In the Matter of:
S A ERRARD FARM NG
GORPCRATI ON
Enpl oyer Case Nbo. 79-RG8-O( SNV
and

| NTERNATI ONAL LN ON CF
AR ALTRAL WIRKERS,

Peti ti oner,

and

WN TED FARM WIRKERS CF
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| nt er venor .
Fobert K Carrol and Mchel e S. Poohar,
Littler, Mendel son, Fastiff & Tichy
for the Enpl oyer.

Arturo Gastro for the International
Lhi on of Agricultural WWrkers.

Peter Gohen for the Lhited Farm
VWrkers of Anerica, AFL-A Q

DEQ S ON
STATEMENT GF THE CASE
RUTH RIKEACH Investigative Hearing Examner: This case was heard
before ne on February 19 and 28, 1980, in Santa Maria, California.

h August 16, 1979, the International Whion of Agricultural VWrkers
(hereinafter "IUAW) filed a petition for certification for the agricul tural

enpl oyees of S A Gerrard



Farmng Gorporation. The Lhited FarmVWrkers of America, AFL-Q O (hereinafter
"UFW) subsequently intervened. On August 23, 1979, the Agricultural Labor
Rel ations Board (hereinafter "ALRB' or "Board") conducted an election for the

above stated enpl oyees. The results of the election were as fol | ows:

| UAW 10
UW 45
No Lhi on 21
Lhr esol ved Chal | enges 6
Total Ballots 82

Follow ng the el ection, the enpl oyer filed a tinely objections
petition pursuant to Cal. Lab. Gode 81156.3(c). The Executive Secretary
di sm ssed sone obj ections and set others for hearing. The enployer then filed
a tinely Request for Review of the Executive Secretary's di smssal of
obj ections pursuant to 8 Gal. Admn. (ode §820393(a). n January 18, 1980, the
Board uphel d the Executive Secretary's dismssal of all but one objection. The
issues ultimately set for hearing were:

1. pjection 32, whether an agent of the UFWcanpai gned in the
voting area as the voting was going on, and if so, whether such conduct
unl awf ul |y affected the outcome of the el ection;

2. (pjection 33, whether an agent of the UFWreturned to the voting
area during the voting, argued wth an enpl oyee, defied the ALRB agent's
instruction to | eave and engaged in a fight wth the agent, and if so, whether
such conduct unlawful |y affected the outcone of the el ection;

3. (pjection 34, whether a UFWobserver instructed enpl oyees

regardi ng the nanner in which to vote as they cane



into the voting area, and if so, whether such conduct unlawfully affected the
outcone of the el ection;

4. (pjection 35, whether the same UFWobserver w nked at enpl oyees
as they cane into the voting area to vote, and if so, whether such conduct
unl awful |y affected the out cone of the el ection;, and

5. (phjection 36, whether observers for the UFWdi scussed wor ki ng
conditions at the enployer's premses wth Board agents in view of enpl oyees
waiting to vote, and if so, whether such conduct affected the outcone of the
el ecti on.

Representatives of the enpl oyer and URWwere present throughout the
entire hearing and were given a full opportunity to participate in the
proceedi ngs. An | UAWrepresentative appeared on February 19, 1980, and had a
full opportunity to participate in the proceedings. No representati ve fromthe
| UAWappear ed on February 28, 1980. Both the enpl oyer and the UFWfil ed post -
hearing briefs. Uoon the entire record, including the deneanor of the
W tnesses and consideration of the briefs submtted by the parties, | nake the
follow ng findings of fact and concl usi ons of |aw

JUR SO CI QN

None of the parties challenged the Board' s jurisdictioninthis
nmatter. Accordingly, | find the enployer is an agricultural enployer wthin
the neaning of Cal. Lab. (ode §1140.4(c), and the WFWand | UAWare | abor
organi zations wthin the neaning of CGal. Lab. Code 81140.4 (f}.



| NTRADUCTI ON

The evi dence established the fol |l owi ng concerning the | ocation and
nechani cs of the election. The election took place in a shed on the enpl oyer's
premses. The shed had walls on only three sides. In front of the open side of
the shed was a dirt area. A road passed through this area, parallel to the open
side of the shed. Atable, at which, the voters received the ballots, and a
voting booth were | ocated inside the shed. Prospective voters gathered
outside, in front of one corner of the open side of the shed, and waited in a
group for the polls to open. ¥ They then proceeded into the shed to the voting
table and then onto the voting booth. bservers were stationed both inside and
out si de the shed throughout the election. The balloting started at about 6:15
a.m

At the pre-election conference, the parties agreed that six persons,
cl ai ned by the conpany to be working forenen, woul d cast chal | enged bal | ots and
woul d vote after the other people on the eligibility list had finished voting.

| NO DENTS | N\VOM NG JESUS ALVAREZ
((hj ections 32 and 33)

1. Agency
(pj ections 32 and 33 invol ve a nan naned Jesus A varez. The enpl oyer
contends that Alvarez is an agent of the UFW The UFWclains that Avarez is a

supporter of the UFWbut not an

1/ Gresenci o Sunaya, who served as an observer for the conpany, was
called as a wtness, and drew a detailed nap of the el ection site which was
admtted into evidence as Empl oyer's Exhibit 1.



agent. In determning whet her m sconduct affected the outcone of an
el ection, the conduct of a non-party is accorded | ess weight than that of a

party. Takara International, Inc., 3 ALRB No. 24 (1977); ? C Mndavi &

Sons, 3 ALRB Nb. 65 (1977). S nce the conduct of a party and a non-party is
judged by a different standard, preliminary determnation of Alvarez status
I S necessary.

The parties stipulated that A varez was a UPWsupporter. A nunber of
W tnesses testified concerning Alvarez' involvenent wth and connection to the
UFW  The undi sputed testinmony established that Alvarez has attended sone UFW
neetings, and has been seen on UFWpicket lines as well as carrying flags and
wearing UFWbuttons. For a brief tine a nunber of years before the el ection, he
served on in-plant coomttees while working for a | abor contractor at various
ranches in the area. A varez has not been a dues payi ng nenber of the URWSsi nce
about 1975. He has never worked for the UPW The UFWhas never asked A varez to
go to ranches in the area for the purpose of tal king about the UFW Nor has
the UFWever supplied Alvarez with leaflets to pass out to friends or persons

i nvol ved in a uni on canpai gn.

2/ In Takara, supra, at p. 3, the Board explained the rational e behi nd
this rule: "...[Mis conduct by a party wll be considered nore destructive of
a heal thy atnosphere than msconduct by a non-party. Parties have far greater
economc strength and institutional power than do individuals, and therefore
their actions and statenents are nore coercive of enpl oyees. Wth that greater
power comes a strong responsibility for proper conduct”.



Avarez testified that he believes deeply in the cause of the UFW
because it is on the side of poor people. Both Alvarez and O esenci o Sumaya, a
conpany observer, testified that Alvarez has tal ked to workers at ranches ot her
than S A Gerrard about the UFW The testinony did not, however, establish
the circunstances or extent of such conversations except as to one conversation
bet ween A varez and Sunaya about one nonth prior to the el ection.® Sunaya
further testified that he regularly saw Alvarez bring his wfe to work at
Gerrard and stop to chat wth enpl oyees, but that he (Sunmaya) coul d not
possi bl y know what Al varez was chatting about.

Uhder the ALRA as under the NLRA the existence of an agency
rel ati onshi p nust be determned by appl yi ng common | aw princi pl es of agency.
San Dego Nursery ., Inc., 5 ALRB No. 43 (1979). In International

Longshorenen' s and Vérehousenen's Lhion, AQ Local 6, 79 NLRB 1487, 1509

(1948}, the NLRB set forth the fundanental rules of the | aw of agency which are
to be utilized in determning the exi stence of an agency rel ati onshi p between a
| abor organi zation and a person who purportedly represents it:

1. The burden of proof is on the party asserting an agency
rel ationship, both as to the existence of the relationship and as
to the nature and extent of the agent's authority...

2. Agency is a contractual relationship (enphasis in original),
deriving fromthe nutual consent of principal and agent that the agent
shal| act for the principal. But the principal's consent, technically
called authorization or ratification, rmay be nani fested by conduct,
soneti mes even passi ve acqui escence as wel | as by words.

¥ Qumaya testified that Alvarez stated to him "Nowwe are going to
get the union and they're going to vote now and now yes".

-6-



Authority to act as agent in a given manner wll be inplied

whenever the conduct of the principal is such as to show that he
actually intended to confer that authority.

3. Aprincipal nay be responsible for the act of his agent wthin the
scope of the agent's general authority, or the "scope of his

enpl oynent” if the agent is a servant, even though the principal has
not specifically authorized or indeed nay have specifically forbi dden

the act in question. It is enough if the principal actually enpowered

t he Sgent to represent himin the general area wthin which the agent
act ed.

The enpl oyer argues that the UFWaut horized Alvarez to act for it in
the general sphere of organi zing, and on that basis shoul d be hel d responsi bl e
for Alvarez’ actions even if the union did not specifically authorize or nay
have forbi dden the acts in question. The enpl oyer's argunment is not
convincing. None of the above evidence indicates that the URWaut hori zed
A varez to organize for it or act onits behalf in any capacity whatsoever.?
The evi dence shows only that Alvarez was an active union supporter, The ALRB
has hel d that union adherence is not a sufficient basis for finding an agency

rel ationship. Tepusquet M neyards, 4 ALRB No. 102 (1978).% Nor does Al varez’

participation on in-plant organizing conmttees a nunber of years before the

el ection render himan agent of the UFW Takara International, Inc., 3 ALRB

No. 24 (1977); Kawano Farns, Inc., 3 ALRB No. 25 (1977);

4] Avarez testified that on the norning of the el ection, soneone from
the UFWtold himto | eave the area. The enployer argues that it is highly
unlikely that A varez woul d have received such an instruction if he had not
been organi zi ng the Gerrard enpl oyees as a UFWagent prior to the el ection.

| do not draw such an inference fromthis testinony as it is highly
specul ati ve.

5/ The enpl oyer attenpts to distinguish the present case from
Tepusquet M neyards, supra, by arguing that the person in question in
Tepusq;Jet was found not to be an agent by virtue (footnote continued on
page 8
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San ODego Nursery G., Inc., 5 AARB No. 43 (1979).

The enpl oyer further argues that even if the UFWdid not authorize
Avarez to act on its behal f, the UPWshoul d be held responsible for his
acti ons because the enpl oyees had just cause to believe that A varez was acting
for and on behalf of the UFW since he is not a Gerrard enpl oyee, yet was seen
canpai gning for the UAWprior to and during the el ection. This argunent cannot
prevai | because regard ess of the beliefs of the enpl oyees, (which are not
establ i shed by the facts here,®) apparent authority nust arise from
nmani festations nade by the principal to the third party. Restatenent (Second)

of Agency 88, 27, (1957); San Dego Nursery (., Inc., 5 ALRB No. 43 (1979)

Here there is no evidence that the UFWtook any action that in any way

indicated to the enpl oyees of Gerrard that A varez was

(footnote 5/ cont.)

of the fact that he was an enpl oyee of the enpl oyer. Here, the enpl oyer argues,
Avarez is not an enpl oyee of Gerrard and so an agency rel ationshi p shoul d be
found. However, that distinction is not controlling here. In Tepusquet, the
facts were simlar to those in International Wodcutters of Arerica, AFL-AQ
131 NLRB 189 (1961), a case in which a person was found to be an agent. The
Board, in Tepusquet, distinguished the two cases on the ground that the person
in Tepusquet, unlike the person in Wodcutters, was an enpl oyee of the

enpl oyer. However, in both those cases, there were other 1ndicia of agency: the
uni on had provi ded aut horization cards and | eafl ets, had gi ven instructions on
the purpose and use of the cards and had relied on the persons in question to
carry the burden of organizing. None of these factors are present in the

i nstant case.

6/ For facts concerning Alvarez' alleged canpai gning during the el ection,
see discussion in paragraphs 2 and 3, infra.



acting on behal f of the UPW”
S nce the enpl oyer has not net its burden of proving the existence of
an agency rel ationship, Avarez conduct will be viewed as that of a non-party.

2. Incident At Beginning of Hection ((ojection 32)

(bj ection 32 concerns an incident that allegedy occurred at the very
begi nning of the election. The enpl oyer contends that Jesus A varez canpai gned
in the quarantined area and defied the authority of the Board agent in front of
40-45 potential voters and that the el ection nust, therefore, be set aside.
Several wtnesses testified and gave contradictory versions of the events that
occur r ed.

(G esenci 0 Sunaya, the conpany observer, called by the enpl oyer,
testified as foll ows: Jesus Alvarez, who is not enployed at Gerrard, drove his
pickup truck to the area in front of the voting shed about three to four

mnutes before the el ection began. Wen the Board agent told the union and

conpany

7/ The enpl oyer cites NNRB v. Georgetown Dress Gorp., 537 F.2d 1239, 92
LRRVI 3282 (4th dr. 1976) in support of Its position that the UFWshoul d be
hel d resgona ble for Alvarez' conduct on the theo% of apparent authority.
There, the court found that in-plant coormttee nenbers acted as uni on agents
under the theory of apparent authority. The coomttee had its inception
t hrough prof essi onal organi zers, contacting enpl oyees and advi sing themto
organi ze. The coomttee was the union's only in-plant contact. The court found
that in the eyes of the enpl oyees, the coomttee represented the union, and the
uni on had aut hori zed themto hold that position.

The facts in Georgetown, do not resenbl e the facts here. In that case, there
was action on the part of the union in creating an in-plant commttee whi ch was
the union's sole contact wth the enpl oyees. These circunstances are not
present in the instant case.



representatives to | eave, everyone who was not going to vote left the area
except Alvarez. A that tine, Alvarez said, "Viva Chavez, Vote for Chavez and
give it wth everything you ve got." He nade these statenents several tines in
a strong voice. He went over to the group of 40 to 45 people waiting to vote
out si de the shed and shouted these things in their faces. Sone of the
prospective voters reacted wth surprise while others were, in the wtness's
word, "conformng".

Meanwhi | e, the Board agent was telling Alvarez to | eave the area.
Avarez told the Board agent to go fuck hinsel f because he (A varez) wasn't
going to pay any attention to him The people waiting to vote could hear this
exchange. Alvarez remained in the area for two or three mnutes after the tine

the agent told himto | eave. ¥

The Board agent in charge of the election, called by the enpl oyer,
and identified by Sumaya as the agent involved in the incident, testified that
he was not aware of any incident involving Alarez that occurred at the
begi nni ng of the el ection.

Jesus Alvarez, called by the UFW testified that he drove his wfe,

an enpl oyee of Gerrard, to the election site on

8/ The enpl oyer argues that Denny Hackett, general nanager of John
Engl i sh Frozen Foods, (., the conpany of which S A Gerrard is a wol |y owned
subsi diary, corroborated Sunaya' s testinony in every respect. In his _
testi nony, Hackett related a report given to himby Sumaya after the el ection
concerning the events that had occurred. Hackett's testinony was hearsay,
admssi bl e pursuant to 8 Gal. Admin. Code 820370 (c) for the purpose of
suppl enent i n? or expl aining other evidence. Hackett's testinony is sinply a
repetition of Sumaya's direct testinony and does not add to the understandi ng
of the events that occurred.
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the norning of the election; drove his truck into the area in front of the
voting shed; parked it for about five mnutes; renained inside the truck
until the election began; and then left. A that tine, he did not talk to
t he Board agent .

Amado Pereyra, a UFWobserver called by the UFW testified that he
arrived at the election site at 6:00 aam As he was arriving, he saw A varez
| eaving. He did not see Alvarez tal k to anyone.

There is considerable conflict inthe testinony regarding this
incident. Sumaya, the conpany observer, testified that A varez chanted UFW
sl ogans into the faces of prospective voters and nade vul gar and defi ant
statenents to the Board agent. Yet the Board agent did not recall the incident.
Avarez admtted he was in the area prior to election but denied that he was
present or talked to the Board agent when the election first began.

| do not totally credit the events as alleged by Sumaya. | find it
unli kely that the Board agent woul d have been a nmain character in an exchange
yet had no nenory of it. The Board agent appeared to have a clear nenory and
to be acredible witness.? Furthernore, Sunaya' s testinony, that A varez

shouted the chants directly into the faces of prospective voters, was

9/ None of the parties chal lenged the credibility of the Board agent.
In fact, both the enployer, inits closing argunent, and the ULFW inits
post-hearing brief, expressed their belief that he was a neutral w tness.

-11-



given in response to a | eadi ng question by the enpl oyer's
attorney.

Nor do | fully credit Alvarez' version that the incident did not
occur at all. Based on the testinony of all of the wtnesses, | find it
nost |ikely that Al varez shouted sone chants whi ch may have been heard by
prospective voters, but that the chants were probably not delivered directly
into the faces of the prospective voters.

Bven crediting the conpany observer's version of the events, there is
i nsufficient evidence to show that the mi sconduct created an at nosphere in
whi ch the enpl oyees could not freely vote. The issue in determning if an
el ection shoul d be set aside is whether the misconduct created an atnosphere in
whi ch enpl oyees could not freely and intelligently choose their bargai ning

representative. Takara International, Inc., 3 ALRB No. 24 (1977). See also

Tespusquet MVineyards, 4 ALRB No. 102 (1978) and Chula M sta Farns, Inc., 1 ALRB
No. 23 (1975).

The Board has held that an enpl oyee' s shouting of "M va Chavez"
inside the polling area while the voting was going on is not conduct which
affects the free choice of other enpl oyees. Veg-Pak,Inc., 2 ALRB No. 50 (1976);
Harden Farns, 2 ALRB No. 30 (1976). There is no evidence to indicate that

Avarez statenents should be viewed differently than statenents of an

enpl oyee, in viewof the fact that he was not an agent

10/ Question; "DOd M. Avarez go over to the people waiting to vote...and
shout these things in their faces?"
Answer: "Yes"

-12-



of the UFW | also note that he was apparent|ly known to sone enpl oyees as the
husband of a Gerrard enpl oyee.

Even if Avarez shouted the chants into the faces of prospective
voters or nade vul gar statenents or defied the Board agent's authority, there
is no evidence to showthat his conduct affected the voters’ free choice.
Sunaya testified that the people waiting to vote reacted either wth surprise
or were "conformng." Gontrary to the enployer's contention inits brief, this
wtness did not testify that enpl oyees were intimdated or had expressions of

fear in their faces. ¥

S nce there is no evidence here that the all eged conduct
unlawful |y affected the outconme of the election, | conclude that (bjection

32 shoul d be di snm ssed.

3. Incident Later in Hection ((h ection 33)

(pbj ection 33 involves an incident that allegedly occurred | ater on
inthe election. The enpl oyer contends that Al varez returned to the voting
area and agai n canpai gned for the UFWand defied the Board agent's authority in
front of voters. There are also contradictions in the testinony regarding this
incident. Sumaya, the conpany observer, testified that Alvarez returned to the
voting area prior to the end of the election. A varez drove his pi ckup truck
into the area in front of the voting shed and approached a nan, Jose Antoni o

Pereyra (brother of UFWobserver Arado Pereyra), who was standi ng

11/ Denny Hackett testified that after the el ection Sumaya tol d hi mthat
t he enpl oyees were inti mdated and had expressions of fear in their faces.
This testinony is hearsay, does not corroborate Sumaya' s testinony and cannot
support a finding of fact. 8 CGal. Admin. Gode §20370 (c).
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near his tractor in the sane area, Sunaya did not hear the words that A varez
and the tractor driver said, but sawthemflinging their hands in the air.
Based on these novenents of their hands and on the tone of their voices, Sumaya
thought they were having an argunent. ¥ Sunaya testified he infornmed the Board
agent of Alvarez' presence and that the Board agent approached Alvarez and told
himto "get out" because the el ection was not over. Alvarez said that he was
not going to "fucking go." Alvarez then nmade anot her vul gar corment to the
agent, stated in a |oud voi ce that he woul d be back, and left. Sunaya testified
that the several voters in the area could hear this exchange.

The Board agent in charge of the election, called by

the enpl oyer, testified that Avarez ¥

arrived sonetine after the initial group
of voters (about 3/4 of those who voted in the el ection) had al ready vot ed,

A varez tal ked to soneone near a tractor and then yel |l ed sone cheers, such as
"M va Chavez." The agent approached A varez, asked himif he was an enpl oyee

and if he was there to vote. A varez responded that he was not,

12/ Onh direct examnation, Sumaya testified that the tractor driver said
to Alvarez, "Get out of here. | don't want to talk to you." On cross-
examnation, Sunaya testified that he did not hear anything that was sai d and
deni ed that he had nade the above statenent during direct examnation.

13/ The Board agent did not know Al varez' nane but identified the
participant in the incident as an "older nan." S nce other w tnesses
Identified Alvarez as the person involved in this incident and no one contested
hi SAli dentity, there seens to be no question that the Board agent was referring
to A varez.
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at which tine the agent identified hinself and asked the nan to | eave. Avarez
refused, stating, "You are nobody. You don't have any authority. | don't have
toleave." The agent told himthat if he did not |eave, he (the agent) woul d
have to call the police. After the agent spoke to him Al varez stopped

shout i ng.

The Board agent further testified that Alvarez was in the area for
about five mnutes. There were about twelve voters in the area at the tine.
The voters were in the voting shed;, A varez was outside. The nan spoke in a
| oud voice but did not scream FEveryone in the voting area seened rat her
obl i vi ous. Nobody seened bothered. The agent did not notice any reaction to
the incident. No one, including the observers, conplained to hi mabout the
incident. The agent testified that he did not consider the incident a serious
disruption of the election, just a nui sance.

Jose Antonio Pereyra, the tractor driver involved in the incident,
testified that he was fixing his tractor about 30 feet fromthe shed where the
el ection was taking place. At about 7:15 or 7:20, a nman approached him said
good norni ng and asked if the el ection had finished. Pereyra responded that he
believed so. A that tinme, the Board agent arrived and told the nan to get out
as there was an election and he could not be there. The nan responded that the
agent was nobody to chase hi mout of there.

The tractor driver further testified that the nan did not argue wth

himbut that the Board agent and the nan did
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shout at each other. The man did not say anything like "Vote for Chavez." The
man did not tell the Board agent to go fuck hinself or anything of that nature.
The peopl e coul d hear the exchange if they were payi ng attention because the
two were tal king | oudly.

Jesus Alvarez hinself testified as follows: He returned to the
voting area, as there was no one else to take his wfe back to the fields. H
parked his truck and asked the tractor driver if the election was still going
on. The driver replied that it was over for the discarders (hoers) and that
only the tractor driver and forenen were left to vote.

The man fromthe State then asked himif he was a worker and goi ng
to vote. Alvarez told himthat he was not. The agent identified hinself as from
the Sate, told Alvarez he could not be there and that Al varez had to obey him
Avarez explained to the agent that he (A varez) was not doi ng anyt hi ng w ong,
that if the agent was fromthe Sate, he should know the |aws, that this was a
denocratic country. Avarez told the agent that the boss has the right to tell
himto get out but that he did not. The agent again told Alvarez to | eave, at
which tine he did so.

Avarez further testified that he did not tell the agent that he was
"nothing" or that he (Alvarez) was not going to do as told. He did not say that
he woul d be back or tell the workers to vote for Chavez or tell the agent to go
fuck hinsel f.

Two UFWobservers testified about this incident. Anado Pereyra

testified that throughout the incident, A varez was 25
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to 30 feet fromthe voting shed. Wen Avarez returned, the only peopl e
left to vote were the forenen. Al varez chatted wth the tractor driver for
about two or three mnutes. Pereyra did not hear any of the conversation

bet ween t hese two. ¥

Vi cente Navarro, another URWobserver, testified that when
A varez showed up, everyone had voted except the forenen. He was present
when the Board agent went to speak with Alvarez. He did not hear A varez
shout any chants.

S nce Sunaya did not hear any of the words exchanged between A varez
and the tractor driver, and because the two peopl e invol ved i n the exchange
corroborated each other's testinony, | credit the version of events, regarding
the conversation between Alvarez and the tractor driver, as testified to by
them Wth respect to the rest of the incident, it is unclear whether A varez
used vul gar | anguage or shouted chants.

However, assuming that Alvarez nade all the statenents to the Board
agent as stated by the conpany observer, and that he al so yel |l ed cheers as
stated by the Board agent, his conduct was not such that it coul d have affected
the enpl oyees' free choi ce in choosing a bargai ning representative. As stated

above, the Board has held that the yelling of cheers such as

14/ The wtness at this point in the testinony said that he did not hear
any of the conversation because he was deaf. The comment was nade partially in
jest. The wtness had indicated earlier that he was hard of hearing in one ear
and had swtched seats wth the interpreter so that the interpreter woul d be
talking into his good ear.
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"M va Chavez" is not conduct that requires the Board to set aside the el ection.

Veg-Pak, Inc., 2 AARB No. 50 (1976); Harden Farns, 2 ALRB No. 30 (1976).

Moreover, there is no evidence that the totality of Alvarez’ conduct had any
effect on the voters in the election. The UFWobservers testified that
everyone had voted other than the foremen. A though the Board agent testified
that about twelve voters were in the area, he further testified that the voters
were in the shed and Al varez was outside and that he did not notice any
reaction to the incident.

S nce there is no show ng that the conduct here interfered wth the
free choice of the voters, | conclude that (bjection 33 shoul d be di sm ssed.

I NO DENT | N\MVOM NG UFW CBSERVER AMADO PEREYRA
(Cpj ections 34 and 35)

The enpl oyer argues that a UPWobserver, Arado
Pereyra, canpaigned in the voting area by saying to each voter, "Now yes,
now " ((bjection 34) and w nking at each one ((bj ection 35).

Surmaya, the conpany observer, testified that Arado Pereyra was
standi ng i nside the voting shed near the voting tabl e throughout the el ection.
Pereyras back was to the Board agents. FEvery tine a voter approached, Pereyra
w nked his eye and said, "Now yes, now" Wen Pereyra w nked, sone voters
smled and others did nothing or bowed their heads. Pereyra w nked at about 60-
70 voters, all the voters who went by. Throughout the el ection, Sunmaya was

standi ng j ust outside
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the voting shed. ¥

Anado Pereyra testified that he did not talk to any voters as they
were waiting inline. He never said, "Now yes, now" He did not wnk at any
vot er.

| do not find the testinony of esencio Sumaya to be whol Iy
credible. Sumaya did not informthe Board agent that any msconduct was taking
pl ace even though the msconduct supposedly started at the begi nning of the
voting and continued throughout the el ection. By way of conparison, it is
noteworthy that Sunaya clains to have i nforned the Board agent of A varez
return to the voting area as soon as Sunmaya perceived a disruption. %
Furthernore, although Sunaya clains that Pereyra spoke to and w nked at 60 or

70 voters, the enpl oyer did not produce one voter to testify that the observer

did so to himor her. ¥

_ 15/ The di stance between Sunaya and Pereyra is not clear. Based on the
di agramdrawn by Sunaya, which indicates sone di stances, a very rough
estimate of distance would be 15 feet.

16/ In NNRBV. BBMGorp., (6th dr. 1975) 89 LRRVM 2585, 517 F.2d 971, the
Qourt found that the NLRB did not abuse its discretion by uphol ding the
Regional Drector's dismssal of the enployer's objections. The enployer's
observer had stated that the uni on observer had engaged in conversations wth
enpl oyees waiting in line to vote. The Regional Drector discredited the
enpl oyer observer's version of events, in part, because the observer had si gned
acertificate at the end of the election attesting that the el ecti on was
proper |y conducted, naking no nention of the al |l eged m sconduct.

17/ Another reason that the Regional Drector discredited the enpl oyer
observer in NNRBv. USMQorp., supra, fn. 16, was because the enpl oyer did

nlot produce any enpl oyee to testify that the all eged conversation took
pl ace.
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Fnally, Sumaya enphatically testified that he saw Pereyra w nk at
and heard hi mspeak to 60 or 70 voters, every voter who cane by. It is
difficult to believe that Sumaya had his eyes focused on Pereyra throughout the
entire el ection and never took his eyes off of him

A though Anado Pereyra appeared to be a credible wtness, | do not
credit his total denial of the allegation since to do so would require a
finding that Sumaya' s version was a fabrication. | find that Sumaya was nost
probabl y enbel | i shing the facts as they really occurred. | find it inpossible,
based on the testinony of the two wtnesses to this event, to determne the
extent to which Pereyra engaged in the decribed conduct.

However, even assuming that the events occurred exactly as stated by
Surmaya, for the reasons di scussed bel ow, | conclude that the conduct does not
warrant setting aside the el ection. To be grounds for setting aside an
el ection, statenents by observers nust be of such character as to affect the
free choice of the voters inthe election. Harden Farns, 2 ALRB No. 30 (1976);
Kawano Farns, Inc., 3 ALRB No. 25 (1977).

Qontrary to the enpl oyer's assertion, the NNRB's MIchemrul e,

MIchem Inc., 170 NLRB No. 46 (1968), should not be applied to invalidate the

present el ection. Uhder the MIchemrule, the NLRB sets aside an el ecti on when
a party engages in a sustained conversation wth voters in the polling area

during the el ection, wthout inquiry into the content of the statenents
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nade. However, when the alleged statenents are nmade by observers, both the
N.RB and the ALRBinquire into the content of the statement and determne if
the statenents were of such character as to affect the free choice of the

voters. Harden Farns, supra, (and NLRB cases cited therein); Kawano Farns,

Inc., supra.

The enpl oyer asserts that Pereyra s statenents and w nks anounted to
instructions to the prospective voters to vote in favor of the UFWand t hat
such el ectioneering requires setting aside the election. | do not agree that
Pereyra's statenents and w nks amounted to instructions to vote for the UFW
Pereyra's statenent, "Now, yes, now', is simlar to statenents nmade by
observers in two cases in which the NLRB found that the statenents did not

anount to electioneering. In South Pacific Furniture, Inc., 241 NLRB No. 89

(1979), the NLRB held that an observer's statenent to voters, "Cone on and
vote, exercise your power", after the polls had opened, did not constitute

el ectioneering. In Aral gamated Industrial Uhion, 246 NLRB Nb. 124 (1979), the

N_RB found that an observer's statenents to enpl oyees urging themto cone and
vote did not constitute el ectioneering.

Here, Pereyra' s statenent mght have been a simlar invitation to
vote or mght have been an instruction to keep the voting line noving. There
is nothing to indicate that the statenent was an instruction to vote for the
UFWand | therefore find that the statenent did not constitute el ectioneering.

Furthernore, there is nothing to indicate that the wnk itself
was an instruction to vote for the UFWor that the w nk converted the

statenent, "Now yes, now', into such an
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instruction. ¥

Fnally, there is no evidence that the voters were affected by the
statenent or the wnk of the UFWobserver. Sunaya stated that sone voters
smled, others did nothing or bowed their heads. Neither a smle, nor a bow of
the head nor sinply doing nothing, is a reaction that indicates that the voters
were in any way affected.

For the above reasons, | find that the all eged m sconduct,
even if it occurred, did not affect the voters' free choice of a
bar gai ni ng representative and concl ude that (bjections 34 and 35 shoul d
be di sm ssed.

| SSLE | NMOLM NG (BSERVERS AND BOARD AGENTS
(Chj ecti on 36)

The enpl oyer argues that conpl aints nade by UFW
observers during the course of a conversation with Board agents, during the
el ection, anounted to canpai gning for the UFWand that such canpaigning is
grounds for setting aside the election. The conplaints purportedly indicated to
everyone the reasons why it was necessary to vote for the UFW i.e., inproved

wages, benefits and working conditions. The enpl oyer alleges that the

19/ The enpl oyer, in support of its argunent that the w nk constituted
electioneering, cites US v. International Uhion, Mne Wrkers of Awrica, 77
F. Supp. 563 (1948), aff'd in part and appeal dismssed in part, 177 F.2d 29
(DC dr. 1949), cert.den., 338 US 871 (1949), for the proposition that a
wnk is the equival ent of an oral communi cation, having a force and af fect
equal to that of words. In that case the issue was whether a strike had been
called. The court stated, "If a nod or a wnk or a code was used in pl ace of
the word ‘strike’, there was just as nuch a strike called as if the word
‘strike had been used." 1d. at 566. The use of a wnk as a code word for an
agreed-upon action is distinguishable fromthe enpl oyer's assertion, here, that
the wnk constituted i nproper el ectioneering.
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conversation |asted at least five mnutes and clearly took place in
front of several voters who were actually in the process of casting
their ballots at the tine.

As with, the other incidents herein, the testinony i s sonewhat
contradictory. Qesenci o Sumaya, the conpany observer, testified as foll ows:
He overheard a conversation between three Board agents and three URWobservers.
This conversation took place at the voting table, during the voting. The UFW
observers said that the conpany was robbi ng them that the conpany chased them
away when they went to | ook at the books and that the conpany was not
supporting themor their seniority. The Board agents were witing as the UFW
observers were tal king. The agents told the UFWobservers that they coul d
conpl ain at another office. The conversation |lasted about five mnutes. There
were sone voters standing around in the area.

Sumaya further testified that only the UFWobservers conpl ai ned to
the Board agents. Neither he nor any other conpany observer participated in
this conversati on.

Amrado Pereyra, the UFWobserver, testified that all of the
observers, both fromthe UFWand the conpany, participated in the conversation
wth the Board agents. He, Pereyra, told the agents that the conpany was
giving very little noney and that they wanted to see the weights on the freezer
scal es. Qresencio Surmaya, the conpany observer, told the agents that the bosses
had "pl ayed a bad trick on hin{; he had been working as a track driver and they
"brought himdown as a tractor driver"; and that "he was going to get back."
Pereyra further testified that the other conpany observers al so had conpl aints

about the
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conpany. The conversation took place after everyone had voted other than the
forenen. During the conversation no one was in the voting area except the
obser vers.

MVicente Navarro, a WFWobserver, testified that the UFWobservers and
Qesenci 0 Sumaya, the conpany observer, engaged in the conversation wth the
Board agents. He did not renenber if other conpany observers participated or
not. Wien the conversation took place, the only people | eft to vote were the
foremen. Navarro testified that he, Navarro, told the Board agents that the
seniority systemwas not being carried out. He testified that Sunaya told the
Board agents that the conpany had "done one to himi and they were "going to
pay." Navarro further testified that Sunaya did not object to the conversation
or say that it should not be taking place.

The Board agent in charge of the election testified that he had a
conversation with observers during a lull in the voting after nost of the
peopl e had already voted. He could not recall if all the observers
participated in the conversation. The conversation consisted of small talk;
the general topic of which was wages and working conditions. The agent
testified that he told the observers that if they thought they had probl ens,
they could call the local ALRB nunber. The observers did not react nmuch, to
his suggestion; they just started tal king about other things.

The Board agent further testified that he did not tell the observers
to stop the discussion in the voting area because the di scussion was just snall

talk. He testified that generally
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conversations such, as the one in question only take place when no voters are
inthe area. Qherw se, the observers are working. They have things to do; he
has things to do.

The uncont radi cted evi dence indicates that UFWobservers did conpl ai n
about the conpany to the Board agents. However, there is conflict in the
testinony regarding the participation of the conpany observers in the
conversation. The Board agent could not recall which observers participated in
the conversation. he of the UFWobservers testified that all the conpany
observers participated. Athough Sunaya denied that he or any other conpany
observer conpl ained to the Board agents, the two UFWobservers who testified
each specifically related the conplaint nade by him S nce the testinony of
the UFWobservers gave specific and essentially consistent versions of Sumaya’ s
conplaint, | find that at |east Sumaya participated in the conversation and
conpl ai ned about the conpany.

There is also conflict regardi ng voter presence during the
conversation. Sunaya testified that sone voters were standing around the area
but he was not specific as to the nunber of voters or where they were | ocated
The two UFWobservers testified that the conversation took place after everyone
had voted other than the forenen. ne of the UFWobservers said that no one
was in the area other than the observers. The Board agent testified that the
conversation took place during a lull in the voting after nost of the people
had al ready voted and that such conversations generally only take place when no

voters are inthe area. ontrary to the enpl oyer's assertion, there is
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no evi dence that the conversation took place in front of any voter who was
in the process of casting his or her ballot. Resolution of the conflict as
to the nunber of voters inthe area is therefore unnecessary since there is
no evidence to indicate that any prospective voter who mght have been in
the area was cl ose enough to hear what the observers and agents sai d.

As di scussed above, the ALRBinquires into the content of the
statenents of observers to determne if the statements were of such character

as to affect the free choice of the voters. Harden Farns, supra;, Kawano Farns,

Inc., supra. S nce there is no evidence that any propsective voter overheard
the conversation, | find that the statements of the observers did not affect
the free choi ce of any voter. Mreover, even if a prospective voter had
overheard the conpl aints about the conpany, the conplaints did not anount to
canpai gn statenents for the UFWand any effect of such conplaints on the
el ection is specul ative. The conpl ai nts were nade by both URWand conpany
observers. There were two unions on the ballot and the conpl aints nade no
nention of either the UFWor the | UAW

Snce there is no evidence to show that the statenments of the
observers had any effect on the free choice of any voter, | conclude that

(bj ection 36 shoul d be di sm ssed.

QONOLUS ON
For all of the above reasons, | conclude that (pjections 32, 33, 34,
35, and 36, considered individual ly do not constitute conduct whi ch woul d

warrant setting aside the election. In
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addition, | have considered all of the above objections as a whol e and

concl ude that the alleged msconduct did not have a cunul ative inpact which
affected the voter's free choi ce of a bargai ning representative. Therefore,
the objections taken as a whol e do not provide grounds for setting aside the

el ection. Harden Farns, supra.

RECCOMMENDATT ON

Based on the findings of fact, anal ysis and concl usi ons herein, |
recommend that the enpl oyer’'s objections be dismssed and that the Uhited Farm
Wrkers of Anerica, AFL-A Q be certified as the excl usi ve bargai ni ng

representative of all the agricultural enpl oyees of the enployer in the Sate

of Galifornia.
DATED May 14, 1980
Respectful |y submtted,

L Lt
RUTH RCKEACH

I nvesti gati ve Hearing Exam ner

-27-



	AGRICULTURAL LABOR RELATIONS BOARD
	DECISION AND CERTIFICATION OF REPRESENTATIVE
	CASE SUMMARY
	IHE DECISION
	Littler, Mendelson, Fastiff & Tichy
	STATEMENT OF THE CASE
	IUAW	10
	Total Ballots	82
	Answer:  "Yes"









