H GCentro, Galifornia

STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

S GNAL PRCDUCE GOMPANY,

Respondent , Case Nos. 78-(E 16-E
78- & 18-1-E
and
WN TED FARM WRKERS CF 6 ALRB No. 47

AMR CA AFL-AQ

Charging Party.
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DEQ S AN AND AREER
n January 3, 1980, Admnistrative Law dficer (ALQ Bernard S

Sandow i ssued the attached Decision in this proceeding. Thereafter the United
FarmVWrkers of Anrerica, AFL-Q O (AW and the General Gounsel each filed
tinely exceptions and a supporting brief, and Respondent filed a brief in
response to their exceptions.

The Board has considered the record and the ALOs Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findi ngs
and concl usions of the ALO as nodified herein.

The Warning Letter

The UFWand the General Gounsel excepted to the ALO' s concl usi on
that Respondent’'s March 19, 1978 letter to irrigator Felix Gorona did not
viol ate section 1153 (a) or (c) of the Act. V@ find nerit in this exception. Vé
concl ude that Respondent violated section 1153 (c¢) and (a) by sending Gorona a

|l etter which threatened that he woul d be termnated for engagi ng i n union



activity.
n January 27, 1978, we certified the UFWas the excl usi ve

col | ective bargai ning representative of Respondent's agricultural enpl oyees.
Felix CGorona, one of Respondent's irrigators, was a nenber of the UFWs
negotiating teamand attended two of the March 1978 negoti ati ons sessions, at
whi ch Donal d Brock, one of Respondent's managi ng partners, was al so present.
Shortly thereafter, on March 17, 1978, Gorona participated in a work stoppage
at Respondent's property. On that day, Gorona arrived at the field where he
had worked the previous day, and his supervisor, Enesto (ollin, asked whet her
he intended to block the road. Corona replied that he did not, and then went
to the area where the ot her enpl oyees who had st opped wor ki ng were assenbl ed.
Gorona did not work that day, or the follow ng day, but returned to work on
March 19. At the end of the workday on March 19, at 8:00 p.m, llin handed
Gorona a letter, signed by Donal d Brock and dated March 17, which read as
fol | ows:

h March 17, 1978, you failed to report to work and work your assi gned

job. You did not give the Gonpany or any of its supervisors any

noti ce that you woul d be unaval | abl e for enpl oynent on that day.

The Conpany expected you to show up, and had work that required i medi ate

attention. Because you didn't give prior notice that you didn't plan to

work, and you didn't contact the Conpany to explai n your absence, and

because there was work that needed to be done, we are officially notifying

you that if you do not report for your next assigned job you shall be

t erm nat ed.

The letter specifically threatened Corona wth

di scharge, and inplied that he would forfeit his reinstatenent rights as a

striker if he did not report to his next work

2.
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assignnent. Gorona was engaged in a protected union activity when the letter
was witten and when he joined the work stoppage of March 17-18, and, as a
striker, he retai ned enpl oyee status and had certain reinstatenent rights. As
Respondent's March 17 letter clearly threatened that Gorona coul d and woul d be
termnated i f he continued engaging in a |lawul strike, we conclude that
Respondent' s delivering the letter to Corona constituted a violation of section
1153(a) of the Act. See Hanl ey Dawson Chevrol et, Inc., (1967) 168 NLRB 944 [ 67
LRRM 1163] and AQinch Valley Ainic Hospital (1974) 213 NLRB 515 [87 LRRM 1326]
enf'd sub nom dinch Valley Qinic Hspital v. NNRB (4th dr. 1975) 516 F. 2d
996 [89 LRRVI2454], where the NLRB found that simlar letters violated section
8(a)(1) of the National Labor Rel ations Act.

As we presune that a copy of Respondent's warning letter was pl aced
in Gorona' s personnel file, we find that action constituted a form of
discipline for his participation in union activity, and was therefore a
viol ation of section 1153(c) and (a) of the Act, since the threat of discharge
affected the tenure of Corona' s enpl oynent. East Bay Newspapers, Inc. (1977)
228 NLRB 692 [96 LRRM 1019]. The tone of the letter was critical, and the

retention of a copy of the letter, in GCorona's personnel file or el sewhere
anong Respondent' s busi ness records, places himat a di sadvantage on the job,
si nce any supervi sor or nmanagenent representative reading the letter woul d be
given the inpression that Gorona was not a reliable enpl oyee. Respondent had
know edge that Gorona was a union supporter and a nenber of the UFWs
negotiating team based on his attendance at two negotiating sessions wth

Donal d
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Brock shortly before the work stoppage. The March 17 letter was signed by
Brock and delivered by Gollins in response to Gorona' s participationin a
lawful strike, and the retention of a copy of the letter in Respondent's files
was discrimnatory and viol ati ve of section 1153(c) and (a) of the Act. Dayton
Tire & Rubber Conpany (1973) 206 NLRB 614 [84 LRRM 1582], enf'd sub nom N.RB
v. Dayton Tire & Rubber Gonpany (10th dr. 1974) 503 F. 2d 759; East Bay

Newspapers, Inc., supra, 228 NLRB 692 [96 LRRM 1019]. The Whil ateral Vége

Change
Donal d Brock testified that, in January, 1978, the rate for a single
24-hour irrigator shift was $58, and that the rate paid for the sane shift in
the payrol| period ending February 15, 1978, was $60. Brock expl ai ned that,
about the sane tinme each year, Respondent reviews all its enpl oyees' wages.
Brock al so testified that he did not notify the UFWof the change in the
irrigators' rate, and there is no evidence that the parties in fact di scussed
the increase. V¢ conclude that Respondent viol ated section 1153(e) by rai sing
the 24-hour irrigator shift rate wthout notifying the URWor giving the UFWan

opportunity to bargain about the increase.?

The Board certified the UFWas the excl usi ve bargai ni ng

YA though the unilateral wage change was not alleged in the
conplaint as a violation of section 1153(e), it was fully litigated at the
hearing and clearly related to an all egation of bad faith bargai ni ng whi ch was
included in the conplaint. Donald Brock testified concerning the wage change,
and all parties briefed the issue. Prohoroff Poultry Farns, (Nov. 23, 1977) 3
ALRB Nb. 87, enf'd Prohoroff Poultry Farns v. Agricultural Labor Relations Bd.
g %980) 107 Gal. App. 3d 622; Anderson Farns Gonpany (Aug. 17, 1977) 3 ALRB Nb.
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representative of Respondent's enpl oyees on January 27, 1978. Respondent
increased the 24-hour irrigator shift rate in January or February of 1978,
either shortly before or shortly after the certification issued. V¢ have hel d
that, although an enployer is not under an obligation to bargain towards a
conpr ehensi ve col | ective bargai ni ng agreenent during the pendency of el ection
objections, it acts at its peril by unilaterally changing the terns or
conditions of enployment. H ghland Ranch and San d enente Ranch, Ltd. (Aug.
16, 1979) 5 ALRB No. 54; Mke O Gonnor Chevrol et (1974) 209 NLRB 701, 85 LRRM
1419; rev'd on other grounds, sub nom N.RBv. Mke O Gnnor Chevrol et, 512
F.2d 684 (8th Gr. 1975) 88 LRRM 3121. During the pendency of el ection

obj ecti ons, Respondent was obligated to give the UFWnotice about changes it
wanted to nake in its enpl oyees' wages, and an opportunity to bargai n about the
changes. Msaji B o (April 25, 1980) 6 ALRB No. 20. nce the union was
certified as the collective bargai ning representative of Respondent's

enpl oyees, Respondent had a duty to notify and bargain wth the UFWbef ore
Instituting any changes in the wages, hours and working conditions of its

enpl oyees. N.LRBv. Katz, et al (1962) 369 US 736 [50 LRRM2177]. Respondent

therefore viol ated section 1153(e) and (a) by unilateral |y increasi ng the wage

paid for a 24-hour irrigator shift.
CROER

Pursuant to Labor (ode section 1160.3 of the Agricultural Labor
Rel ations Act, the Agricultural Labor Rel ations Board hereby orders that

Respondent, S gnal Produce Gonpany, its officers,
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agents, representatives, successors and assigns, shall:
1. Gease and desist from

(a) Mking unilateral changes inits agricultural enployees'
wages, or other terns or conditions of their enpl oynent, wthout prior notice
to and bargaining wth the UFW

(b) Threatening any enpl oyee wth di scharge or |oss of
rei nstatenent rights because of the enpl oyee's uni on nenbership, union
activity, or other exercise of rights guaranteed by Labor Code section 1152.

(c) Retaining in any enpl oyee's personnel file, or el sewhere
I n Respondent's records, any copy or other record of a letter which threatens
that an enpl oyee will be discharged for participating in any union activity or
ot her protected concerted activity.

(d) In any Ilike or related manner interfering wth,
restraining, or coercing enployees in the exercise of their rights guaranteed
by Labor Gode section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the purposes of the Act:

(a) UWon request, neet and bargain collectively wth the UFW
as the certified exclusive collective bargaining representative of its
agricul tural enpl oyees, concerning the unilateral wage increase inplenmented in
January or February 1978 in the 24-hour irrigator shift rate.

(b) Expunge fromFelix Gorona' s personnel file and from
Respondent ' s busi ness records any copy or other record of the March 17, 1978

| etter signed by Donal d Brock which threatens that
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Gorona woul d be termnated if he did not report to his next work assignnent.
(c) Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondent shal |
repr oduce sufficient copies in each | anguage for the purposes set forth
herei nafter.
(d) Post copies of the attached Notice in all
appropriate | anguages, for 60 days in conspi cuous places on its premses, the
peri od(s) and pl ace(s) of posting to be determned by the Regional D rector.
Respondent shal | exercise due care to replace any copy or copies of the Notice
whi ch nmay be al tered, defaced, covered, or renoved.
(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this Qder,
to all enpl oyees enpl oyed at any tine during January, February or March, 1978.
(f) Arrange for a representative of Respondent or a Board
Agent to distribute and read the attached Notice, in all appropriate | anguages,
to its enpl oyees assenbl ed on conpany tine and property, at tinmes and places to
be determned by the Regional Drector. Followng the reading, the Board Agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Noti ce or enpl oyees' rights under the Act. The Regional DO rector shal
determne a reasonabl e rate of conpensation to be pai d by Respondent to all
nonhour |y wage enpl oyees to conpensate themfor tine lost at this readi ng and

t he question
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and answer peri od.

(g Notify the Regional Drector, in witing,
w thin 30 days after the date of issuance of this Qder, of the steps it has
taken to conply therewth, and continue to report thereafter, at the Regi onal
Drector's request, until full conpliance is achi eved.

Dated: August 22, 1980

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber
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NOT CE TO WIRKERS

After a hearing in which each side had an opportunity to present its
facts, the Agricultural Labor Relations Board has found that we interfered wth
the right of our workers to be represented by their chosen union representative
concerning any changes in their working conditions, and the right of our
workers not to be discrimnated agai nst or interfered wth because of their
union activities or other protected concerted activities.

V¢ will do what the Board has ordered, and also tell you that: The
Agricultural Labor Relations Act is alawof the State of California which
gives farmworkers these rights:

1. To organi ze thensel ves.

2. To form join or hel p unions.

3. To choose, by secret ballot election, a union to
represent themin bargaining wth their enpl oyer.

4. To act together wth other workers to try to get a contract
or to help and protect one anot her.

5. To decide not to do any of these things.

Because this is true, we promse that VE WLL NOTI do anything in the
future that forces you to do, or prevents you fromdoi ng any of the things
| i sted above.

ESPEAQ ALLY: The Board found that we rai sed the wages paid for a 24-
hour irrigator shift wthout first notifying our workers' chosen
representative, the UAW and w thout giving the UFWan opportunity to bargain
over the change. V¢ promse that we wll not refuse to bargain wth the URWor
nake changes in the terns and conditions of our workers' enploynent w thout
first notifying and bargaining wth their chosen representative, the UFW

The Board found that we threatened to fire Fel i x Corona because he
participated in a protected union activity when he joined a work stoppage in
March 1978. Ve promse that we will not threaten any enpl oyee wth firing
because of participation in union activities or other protected activity. W
also promse that we wll renmove fromFelix Gorona' s enpl oynent records the
letter in which we threatened to fire himif he continued to participate in the
wor k st oppage.

Dat ed:
S G\NAL PRODUCE GOMPANY

By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMARY

S gnal Produce Gonpany 6 ALRB No. 47
Case Nbs. 78-CE16-E
78- (& 18-1-E
ALO DEd S ON

The ALO concl uded that Respondent did not engage in surface bargai ning
wth the Lhited FarmVWrkers of Anerica, AFL-Q O (URW, in violation of
section 1153(e) and (a) of the Act. The ALOfound that the parties nade

t hensel ves avail abl e to neet at reasonabl e tinmes, and nade a good deal of
progress toward arriving at a coll ective bargai ning agreenent. The ALO
concl uded that Respondent did not violate section 1153(a) or (c) of the
Act by givingirrigator Felix Gorona a letter warning hi mthat he woul d be
termnated if he did not report to his next assigned job. O March 17,
1978, Gorona participated in a work stoppage at Respondent’'s fields. The
letter, which was dated March 17, 1978, was delivered to Gorona | ate on
March 19, the day he returned to work. The ALO found that Respondent's
delivery of the warning letter to Gorona did not constitute a unilateral
adoption of a new systemof enpl oyee warnings, in violation of section
1153(e). The ALOrecommended that the conplaint be dismssed inits
entirety.

BOARD DEO S ON

The Board affirned the ALOs concl usion that Respondent did not engage
I n unl awful surface bargaini ng.

The Board concl uded t hat Respondent viol ated section 1153(e) and (a) of
the Act by raising its 24-hour irrigator shift rate wthout notifying the
UFWor giving the URWan opportunity to bargai n about the change,

regardl ess of whether the unilateral change occurred during the pendency
of post-el ection objections or shortly after the Board certified the UFW

The Board found that the March 17, 1978 letter to Felix Corona viol at ed
section 1153(a) and (c). The Board found that Respondent's delivering the
letter to Gorona constituted a violation of section 1153(a) because the
letter specifically threatened Gorona with discharge, and I nplied that he
would forfeit his reinstatenent rights as a striker if he did not report
to his next work assignment. Respondent knew that Corona was a union
supporter and a nenber of the UFWs negotiating commttee. The Board
found that the presuned retention of a copy of the March 17 warning |l etter
in Gorona’ s personnel file, or el sewhere anong Respondent's busi ness
records, was a formof discipline for his participation in union activity,
inviolation of section 1153(c) and (a), since the threat of discharge
affected CGorona' s tenure of enpl oynent.



REMEDY

The Board ordered Respondent to neet and bargain collectively wth the
URW upon request, concerning the unilateral wage increase in the 24-hour
irrigator shift rate. The Board al so ordered Respondent to expunge from
Felix Gorona' s personnel file and from Respondent's busi ness records any
copy or other record of the March 17, 1978 |letter to Qorona.

* * *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

6 ALRB No. 47



STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:
S GQNAL PRCDUCE GOMPANY, CASE NOB. 78-C=16-E
78-C=18-1-E
Respondent ,
and
CEQ 9 ON
WN TED FARM WRKERS - AMER CA
AFL-d Q
Charging Party,
| nt er venor .

e e N e N N N N N N N N N N

PAT ZAHARCPOULCS, Esg., appearing for General Counsel, Agricultural
Labor Rel ati ons Board.

QRaY, GARY, AMES & FRYE by RCHARD A PALL, Esg., appearing for
Respondent .

RS SH\H DER and TMDALZHL, Legal Vérkers, appearing for Chargi ng
Party and I ntervenor.

That a contested hearing was commenced (ctober 30, 1979, before BERNARD
S SANDON Admnistrative Law Gficer, and testinony and evi dence was taken,
both oral and docunentary, Qctober 30 and 31 and Novenber 1, 1979, in H
Gentro, Galifornia, until conclusion. Wtnesses were called, sworn and

testified and an interpreter present, sworn and used when and as needed.



That the followng prelimnary matters, notions and sti pul ati ons,

were entertai ned and rul ed upon accordi ngly:
1. Mtion to Intervene, based upon oral notion, by Chris Schnei der,
| egal worker with the Uhited FarmWrkers of America, AFL-AQ Q and representing
said Charging Party; Said Mtion is nade pursuant to 8 Galifornia
Admni strati ve Gode Section 20268. Uoon i nquiry, no objection was voi ced]
therefore, said Mtion to Intervene was granted, and the pleadings are to
reflect Lhited FarmVWrkers of Arerica, AHL-AQ Q Charging Party and I ntervenor.
2. Mtion by Respondent to revoke the Cctober 12, 1979, issued by
General Gounsel subpoena duces tecumin the above captioned natter, and
directed to respondent, together wth General Gounsel s’ opposition to petition
to revoke subpoena duces tecumwere entertai ned, di scussed and argued during
the prehearing of this case. That it being agreed by all parties hereto, that
sai d subpoena duces decumhas been either conplied wth or satisfied by the
i nformation produced, said Mtion is wthdrawn together with the petition in
support thereof .

3. Petition by Charging Party to revoke the subpoena duces
tecumi ssued by Respondent in the above captioned matter, and directed to the

Charging Party, was entertained, discussed and argued during the prehearing of
this case. That it being agreed by all parties hereto, that said subpoena
duces decum has been either conplied wth or satisfied by the infornation

produced, said Petition to Revoke subpoena duces tecumis w thdrawn.

4. Substitution of attorneys and Wthdrawal of Gounsel

wth attened Noti ce of Appearance saving been narked as General (ounsel 1(m),
copi es having been duly served, Gay, Cary, Ams &
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Frye by Rchard A Paul, are attorneys of record for Respondent. 5.
Sipulations and/ or anendnents to H eadi ngs:
(a) Amendnents to Answer proposed by Respondent -

1. Srikes nunber 1. of their answer and inits
pl ace and stead admts the allegations setforth in paragraph 1. of the
conplaint, and the allegations in paragraph 2. of the conplaint.

2. Srikes nunber 3. of their answer as it pertains to the
denial of paragraph 5. of the conplaint and in its place and stead admts the
allegations setforth in paragraph 5. of the conpl aint.

3. Strikes nunber 3. of their answer as it pertains to the
denial of paragraph 6. of the conplaint and in its place and stead admts the
allegations setforth in paragraph 6. of the conpl aint.

4. Srikes nunber 3. of their answer as it pertains to the
denial of paragraph 7. of the conplaint and in its place and stead admts the
allegations setforth in paragraph 7. of the conpl aint.

(b) No further anmendnents or stipul ations.
6. That General (ounsel offered their fornal papers, with no
obj ections thereto, and crossexam nation thereon being reserved, into evidence,
and they and each of themwere so admtted i nto evidence and narked | a t hrough
1L i ncl usi ve and each of them and 1m 1n and 1lo.
7. That Respondent offered their fornmal papers, crossexamnation

t hereon bei ng reserved, into evidence, as follows:

(2) For judicial notice, narked A and B, hearing no
obj ections thereto, and they and each of themwere so admtted into



evi dence;

(b) Oder of the ALRB denying extension for certification narked
respondent C properly objected to and whi ch objection was sustained, therefore
narked for identication only;

(c) Copy of certification narked respondent D no objections
thereto, properly admtted into evi dence;

(d) Exhibits nmarked respondents’ E, F and G objected to which
obj ecti on was overul ed, and they and each of themwere so admtted into
evi dence.

Al parties were given full opportunity to participate in the Hearing.
After the close thereof, oral argunent having been waived, witten briers were
filed by each and every of the parties in support of their positions tinely,
after the Lhited FarmVWrkers of Arerica, AFL-Q Q requested a five (5) day
ext ensi on, whi ch was unopposed by the renaining parties, inwiichto file their
witten brief, and which were read and consi dered by nyself.

That based upon the deneanor and testinony of the wtnesses, exhibits,
natters of record and novi ng papers, stipulations of counsels and the entire
record, including pertinent Gode and Act sections and regul ations al |l uded to,
and including the weight giver to certain elenents and i ncl udi ng ny
observations during said Hearing, | nake the foll ow ng findings, concl usions
and recommended

deci si on:

PLEAD NG  ADM SS ONS
1. That on March 20, 1978, a true and correct copy of charge nunber 78-
(& 16-E was filed by the Unhited FarmVWrkers of Arerica, AFL-AQ and was
duly served on respondent signed produce conpany on March 22, 1978.




2. That on March 20, 1978, a true and correct copy of charge nunber
78-CE18-E was filed by the Lhited FarmVWrkers of Anerica, AFL-AQ and was
duly served on respondent S gnal Produce Gonpany on March 20, 1978; further,
that this anended charge nunbered 78-CE 18-1-E was filed and served upon S gnal
Produce Gonpany by the Lhited FarmVeérkers of America, AFL-AQOon April 27,
1978.

3. That the Uhited FarmVWrkers of Arerica, AFL-AQ Ois now and has
been at all naterial times herein a |abor organization wthin the neaning of
section 1140.4 (f) of the Agricultural Labor Relations Act.

4. That S gnal Produce Conpany is now and has been at all naterial
tines herein an agricultural enployer wthin the neaning of section 1140.4
(c) of the Act.

5. That at all tines naterial herein DONALD E BROK agent, TOM NASS F
agent and ERN\ESTO QCLLI N supervi sor, were acting as agents and/or as
supervi sors of S gnal Produce Gonpany, wthin the, neaning of section 1140.4
(j) of the Act.

6. That at all tines nmaterial herein, FEIX GIRNA was an
agricultural enpl oyee wthin the neaning of section 1140.4 (o) of the Act.

7. That on January 27, 1978, the Whited Farmworkers of Anerica, AFL-
adQ was certified as the excl usive representative of all agricultural
enpl oyees of S gnal Produce Conpany.

PLEAD NGS. ALLEGATIONS, DENALS DEFENSES

The conplaint alleges that respondent has viol ated sections of the Act,
and is charged with the fol | ow ng:
1. Threatening and coercing agricultural enployed in the exercise of

the rights guaranteed in section 1152 of the Act in



violation of section 1153 (a) of the act, by:

(a) On or about March 19, 1978, Don Brock and Ernesto (ol lin
threateni ng, coercing and di scrimnating agai nst Felix Gorona for engaging in
protected union and concerted activities.

(b) On or about March 19, 1978, instituting a new warni ng system
for enpl oyees without prior notice to and negotiations wth the Uhited Farm
Vrkers of Awerica, AHL-AQ

(c) Beginning on or about January 31, 1978 and continuing to the
present, engaging in surface bargai ning *(through its delays and infl exi bl e
posi ti on on nandat ory subjects of bargai ni ng)*

2. Engaging in unilateral acts which discrimnated agai nst union
activists in violation of section 1153 (c) of the Act, oy:

(a) Oh or about March 19, 1978, Don Brock and Ernesto
Gl lin threateni ng, coercing and discrimnating agai nst Felix
Gorona for engaging in protected union and concerted activities.

(b) O or about March 19, 1978, instituting a new
warni ng systemfor enpl oyees w thout prior notice to and negoti at -

ions wth the United FarmWrkers of Arerica, AFL-AQ
3. Engaging in bad faith bargaining wth a certified | abor
organi zation in violation of section 1153 (e) of the Act, by:

(a) n or about March 19, 1978, instituting a new warni ng system
for enpl oyees without prior notice to and negotiations wth the Uhited Farm
VWrkers of Awerica, AHL-AQ

(b) Beginning on or about January 31, 1978 and conti n-
uing to the present, engagi ng i n surface bargai ning *(through its del ays and

i nflexible position on nandat ory subjects of bargai ni ng)*

That on June 4, 1979, through di scovery procedures, by neans of a Bill of
Particular July served by respondent upon the General Gounsel, and recuesting
the drafting of this paragraph wth
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The Answer deni es that Respondent has viol ate and/ or

any sections thereunder

SECTI ONS G- THE ACT LABCR GCDE SECTI QN 1132
- RGIIS G- AR AL TURAL BEVPLOYEES

"Bl oyees shall have the right to self-organization, to form join, or assist
| abor organi zations, to bargain collectively througr. representatives of their
own choosing, and to engage in other concerted activities for the purpose of
col l ective bargaining or other mutual aid or protection, and shall al so have
the right to refrain fromany or all of such activities ------ :

LABCR GDE SECTION 1153 - UNFA R LABCR PRACTI CES

"It shall be an unfair |abor practice for an agricultural enployer to do any of
the fol | ow ng:

(a) Tointerfere wth, restrain or coerce agricultural enployees in the
exercise of the rights guaranteed in Section 1152. (c) By discrimnation in
regard to the hiring or tenure of enploynent, or any termor condition of

enpl oynent, to encourage or di scourage nenbership in any | abor organi zati on.
(e) To refuse to bargain collectively in good faith wth |abor
organi zations certified pursuant to the provisions of Chapter 5
(commencing wth Section 1156) of this part.

THE BM DENCE

| - EXHBI TS I N BV DENCE

General Qounsel la through 1L : Designated Fornal Papers
General Gounsel 1m 1n, 1o : @onsisting of respondent substitution

particularity, General Qounsel responded to the sane, under date of 8-15-79,
and duly a part of this record, and anended this paragraph which is identified
in General Qounsel 's conpl ai nt as paragraph nunber 10 and to read as fol |l ows:
"10. Beginning on or about January 31, 1978 and continuing to the present,

S gnal has engaged in surface baragi ning wthout intending to reach a

col | ective bargai ning agreenent, know ng its final position on the pay rate of
irrigators woul d be unacceptable to the union due to ramfications for other
uni on nenbers under contracts contai ning nost favored nations cl auses. "



of attorneys, three (5) subpoena duces tecuns and notion to
revoke sai d subpoena duces tecuns
General Qounsel 2, 3(a),(b),(c), 4, 5and 6 : Cfered during the
progress of this Hearing
Respondent A° B, D E Fand G : Designated Fornal Papers
Respondent Hthrough Q : fered during the progress of this
Heari ng
Each and every Exhibit, as beforenmentioned, is attached to the Exhibit
Vrksheet and nade a part of this record as though fully setforth hereon,
and as fully descri bed.

1 - TESTI MONY G- WTNESSES For

the General Gounsel ;

1. Jerry Breshears - he has been a | abor union representative
enpl oyed by the Fresh Fruit and \Vegetabl e VWrkers, Local P-78-B,
since 1958. He know 5 Don Brock and first net himat a bargai ni ng
neeting in Decenber, 1975, wth other asparagus conpani es represent
atives presence whose col |l ective bargai ni ng agreenents had expi red,
A M. Don Dressier represented enpl oyers Abatti Produce and Gour net
Farns. Don Brock was present and sat in on other enpl oyers caucasses.
Don Brock sat in on the other neetings al so, January 14 and 23, 1976.
An agreenent was reached through these sessions and Gour net Farns
and a Desert Asparagus signed the agreenent.
Under cross-examnation This union never filed any unfair |abor
practice against S gnal Produce; this union was never under contract
wth Sgnal Produce. this union was never certified as the col |l ect-
i ve bargai ning representati ve of the enpl oyees of S gnal Produce.
That Don Brock was present at the neetings as an observer only and
his notes of the neetings reflect this.

2. Felix Gorona - H works as anirrigator for S gnal
Produce, and for seven (7) years. In February, 1978 he worked at
S gnal and attended 2 negotiating sessions. During the harvest of)
1978, there was a work stoppage, and whi ch cormenced March 17, 1978.
He went to the fields on March 17, 1978, and he saw hi s supervi sor
Ernesto Ml lin, who spoke only to himand asked himif he was goi ng
to block the road there. | didt respond and went over to where
the work stoppage crewwas. | didn't work March 17 and | did't go
tothe field on March 18, 1978. | reported to work March 19, 1973,
and worked that day. A 8:00PMon March 19, 1978, ny forenan
gave ne this letter, and he never previously in seven (7) years
received a warning letter and he knows of no ot her enpl oyees having
received such a letter inthe past. Mrch 17, 1978 dated warni ng
letter offerrred into evidence as General Gounsel #2. He was a
representati ve on the negotiating commttee when Don Brock was
present at these negotiating neetings.
Lhder cross-examnation- He doesn't know if other conpany workers
on the negotiating coomttee received this letter: he never rec-
eived this letter before:

3. An Sith —sheis afull tine volunteer for the Lhited Farm

VWrkers Lhion and assigned as a staff negotistor of contracts



S nce February, 1976. She has negotiated sone 40 to 50 contracts of which 10
or 11 are Inperial Valley based conpanies. She was involved in the
negotiations wth Vessey Conpany in Inperial Valley who was represented by M.
TomNassif. M. Nassif had proposed there nost favored nations cl auses for
irrigators as to their shift rates in early April, 1977. The substance of this
was that irrigators were working on a 24 hour shift basis. General Qounsel
offers at this point 3 contracts narked Exhibits 3a, 3b, 3c, in evidence, as to
| anguage of nost favored nations clause. The said | anguage for \Vessey Conpany
as proposed by TomNassif, as to' the shift rate for irrigators only.

Exanpl es of other such contracts were with Joe Maggi o settled in My, 1977,
proposed by TomMNassif and Mari o Sai kon contract negotiated thereafter and
signed on February 9, 1978, in which Charley Soll represented the enpl oyer.
These three were all Inperial Valley conpanies. As to Vessey, Tom Nassif
request ed the sane | anguage as in Sun Harvest/Inter Harvest contract as to
duration nost favored nations clause; the duration clause was al so included in
Joe Maggi o and Mari o Sai kon contracts.

In February, 1978, she first becane involved wth S gnal Produce after
certification. HFrst neeting was February 14, 1978, wth Ann Smth, Mrshall
Ganz and the bargai nning coomttee present for the asparagus crews and Tom
Nassif and Don Brock for the conpany. The union nade 2 alternative proposal s,
either bargain fromtheir pre-forns article by article or | ook to agreenents
previously arrived at. A the neeting we discussed, information requests, how
to proceed, nade bargai ning and settlenent proposal s, discussed rates,

bargai ni ng unit nenbers, benefits plans. The contract proposal was narked as
General unsel 4 and in evidence and the economc propsal narked General
Gounsel 5 and in evidence; they were off erred after the bargai ning session. A
fieldtrip was set and taken by Ann Smth, consisted of wei ghi ng boxes of
asparagrus to establish a standard of weight and full box (25 pounds), and
Brock and field representative. n February 27, 1978, | called Nassif,
followng up on the neeting and the two alternatives and Nassif said the
conpany woul d go the $2.00 per box rate, sane as Maggi o- Tost ado contract.

Next neeting was the 3rd of March, 1978, wth Ann Smth and bargai ni ng
commttee for the asparagus cutters and Felix Gorona for the irrigators and Tom
Nassif and Don Brock for the conpany. The contract settlenent proposal was

di scussed, including specific elements, work crews, problens in sone field
areas etc. TomNassif asked questions about the vacation plan, nedical plans,
Martin Luther King P an and others. Gonparisons of contracts, i.e. \Vessey
contract, and the Maggi o- Tost ado suppl enent and the difficulty to conpare to
the suppl enent as nmentioned by Nassif since in fact its terns were as yet not
finalized. A so discussed the fact that they were paying then $2. 00 per box
and whet her that worked out nore than the mninumhourly rate.

Next neeting was March 15, 1978, and she was not present, At the 2 sessions
she was at there had been no di scussi ons of meonani oal harvesting or a
soup contract. There were contracts in Inperial Valley that she negoti at ed
whi ch had durations for |ess than 1 year of whi ch Gour net

and Aoatti Farns grow asparagus plus 5-6 others that are

non asparagus. Except for a talk wth Nassif and Ann.



Smth and Marshall Ganz about Sgnal, but at a |unch break at another hearing,
on March 10, 1978, her last discussions on this natter was at the March 3, 1978
neeting; but she knows that Marshall Ganz tal ked subsequently to M. Nassif
about the S gnal Negotiations. Oh March 10, 1978, we inforned M. Nassif that

t he asparagus season was ticking by (fromJanuary through March basical ly) and
they nay be getting finessed out of a contract and Nassif indicated that he
woul d speak to Brock that weekend and he woul d get back to them

Inthe two (2) sessions that she was present, there was a uni on denand on
wages- that they be nade retroactive to the date of certification or the first
day of the season, | don't renenber which and | don't renenber the terns. |If |
wasn't in contact wth S gnal then Marshall Ganz was, and we worked as a team
and conti nuousl y di scussed the proceedings. S nce there were the nost favored
nati ons clauses in the Joe Maggi o and Vessey and Sai kon agreenents as to the
shift rate to be paid irrigators, then if there was an agreement wth Sgnal to
alower rate, then the said 3 conpanies were entitled to | ower their shift
rates tothe Sgnal rate. She did not personal ly discuss this though wth M.
Brock or Nassif. If this occurred, it would have effected, at the 3 conpani es,
atotal of 50-60 irrigators, by |ower rates and which is not the purpose of a
union. nly irrigators would be effected. The 24 hour shift rate proposed by
Sgna-1 was $72.00, while the said 3 other conpani es were paying $86.40. As to
the affect of a contract duration past January 1, 1979, It was the uni ons

opi nion and Ann Smth's opinion that the conpanies that had a nost favored
nations clause as to duration could have argued that if a longer date after
January 1, 1979, be given to S gnal Produce, this could trigger their duration
to therefore be extended to the Sgnal date. If that happened it woul d have an
i npact on thousands of nenbers in the vegetabl e i ndustry.

Under cross-examnation- She has testified at Hearings before; she has
testified in the Superior Gourt of H Centro as to the nost favored nations
clauses. She has been a negotiator for the UPWVfor over four years. Exanpl es
of bargai ning sessions - wth Joe Maggi o commenced in January 27, 1977, and had
a 14 day strike in My, not many bargai ni ng sessi ons, and we reached agreenent
In May); Vessey and Hiubbard started sane tines and \Vessey agreenent was in
April, 1977, Saikon was certified in August, 1977, and agreenent was reached
in February, 1978; Bruce Church was certified Decenber of 1977, and agreenent
signed My, 1978. She doesn't know if there were work stoppages at Bruce
Church, but there were at Sai kon and Vessey and Hiubbard Joe Maggi o and Gour net
and Abatti. They don't sign agreenents any ot her way around here! The

proposal s nade by the UFWon the February 14 neeting wth S gnal were from
"poiler plate” forns and it anticipates bargaining fromthem You; could go
over these one article at atine. The Sun Harvest nost j favorite nations
clause was used. D scussions were had as to the said clause as to its neani ng
as to (1) duration and (2) irrigaton shift rates. And, whether it pertains to
veget abl e growers, which I ncludes "asparagus" or not and as to what | ocal e

woul d be effected by the nost favored nations cl auses.

March 3, 1978, was the | ast neeting she had wth Nassif regardi ng signal
Produce; and, she finalized the Maggi o- Tost ado suppl enent .
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alsowth M. Nassif, March 6 or 1, 1978. Qher than Mggi o- Tost ado the URW
had no ot her asparagus growers under contract in the Inperial Valley as of
March 17, 1978. The Maggi o- Tost ado basic contract has a termnation date of
February 14, 1980, and this was expl ai ned as because al t hough they harvest in
Inperial Valley they are a based Goachella Vall ey conpany. And, it contains a
no strike clause, inthat if there be disagreenents to terns, conditions etc.,
it would be submtted to arbitration, during the full termof the contract.
The K ein Ranch in S ockton was di scussed and they are asparagus growers and
their agreenent duration is 11/9/77 to 11/9/80. Her proposal wth Nassif as to
duration wth Sgnal Produce was till 1/1/79.
The alternate proposal for bargaining wth S gnal Produce on February 14, 1978,
other then the "boiler plate” forns, was a conbi nati on of a portion of Vessey
contract and a portion of the Maggi o- Tostado contract and the Maggi o- Tost ado
suppl enent . (Exhibits 1,J,K). The "boiler plates" are Exhibits 4,5. As of
March 17, 1976, the only Inperial Valley growers wth a nost favored nations
clause as to the 24 hour irrigator were \Vessey, Joe Maggi o and Sai kon _and they
were also the only ones wth the nost favored nations clause as to durati on,
and none of the three grow asparagus. Wiile the Sun Harvest clauses of nost
favored nations pertain to growers of lettuce in Salinas and I nperial Valley.
And, in the Sun Harvest contract the nost favored nations | anguage pertai ned to
| ettuce growers; but the sane |anguage as it pertains though to the 24 hour
shift irrigator, not duration clause, fresh vegetabl es growers |anguage neant
sonething different, and not just lettuce growers as it does in the duration
clause. That as., to duration, even though it pertains to |ettuce growers,
i.e. the nost favored nations cl ause, in her opinion a duration date past
1/1/79 given to S gnal Produce, a asparagus grower, coul d trigger other
conpani es nost favored nati ons cl ause.
Redi rect- The Maggi o- Tost ado basic contract expired in 1980, but the
suppl enent was only for the 1978 season. There was a different , meaning to
"fresh vegetabl es as to duration and irrigator shifts because only |nperial
Val | ey, except for Bythe, in Gaifornia has 24 hour irrigator shifts.
Further, the UFWreason for not extending to Sgnal, in their negotiations,
| onger than a January 1, 1979

contract duration was because (l1) it mght trigger the other conpani es
contracts, and (2) Sgnal is a conparatively snaller conpany and it is not

our practice to set industry w de standards through negotiations wth the

snal | er of the conpani es.

4. Marshall Ganz - he has been an organi zer for the UFWfor 14 years and
i n January, February and March of 1978, as so enpl oyee he was invol ved in the
S gnal Produce negotiations and coordinating the operation after certification.
He was at the first session or. February 14, 1978 wth An Smth and t he
bargai ning coomttee, and Brock and Nassif for the conpany. Next session was
March 1, 1976 and next was March 15, 1978. O, March 13, 1978, he contacted
Br ock by tel ephone _and asked Brock if he was serious about negotiating this
contract or is he stalli ng till after the harvesting season and he said he
woul d have to take the 5" on that. Oh March 15, 1978, the conpany nade a
respondi ng proposal through Nassif to the union — that the | anguage of the
vessey agreenent on
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non wage economcs and on wages they proposed the Maggi o- Tostado rate, but a
different rate onirrigators and rejected retroactivity. O duration, they
wanted to negotiate a 1979 rate, and they wanted t he Maggi o- Tost ado suppl enent .
And, they rejected the mni num

hourly guarantees. Non wage areas were vacations, holidays, hours, overtine,
nedi cal plans, pension plans, etc. The issue of whether truckers and | oaders
were part of the unit was resolved and a proposal inthis first neeting as to
their wages was nade. The unions response was, as to the | anguage, basic
agreenent; we were not in agreenent on the Irrigators, and proposed $3. 70 per
hour for truck drivers and | oaders, and wanted 15 and ten mnute rest periods,
not just 10 mnute periods and | don't recall our guarantee and retroactivity
positions and an i ssue arose as to Brock Ranch a part of the unit. The conpany
proposed that 22 of the 24 hours of the irrigator shift be on the shift rate.
The Gonpany was to respond to Ganz the next norni ng.
The next norning at 8:G0AM Nassif contacted Ganz, and there was no change in
the conpany position as to irrigators and the conpanies desire to negotiate a
1979 rate and they proposed $3.55 per hour for the truckers and | oaders and
want ed an agreenent that the union woul d not strike Brock Ranch. The conpany
didn't change its position on the guarantee mninumor retroactivity. Later
that day we agreed to the $3.55 for truckers and | oaders and either on this day
or the next we wthdrew our retroactivity and w thdrew our m ni hnum guar ant ee
based on an understandi ng as to when pi ece rate woul d apply and when hourly
woul d apply and we could not agree on the irrigator natter nor on the 1979
duration question. | don't recall any nention of nechanical harvesting and
there was no nention of a soup contract. March 16 conversation was the first
about non strike as to Brock Ranch. There were the 2 tel ephone conversati ons
on March 16, the 1st proposal in the 1st conversation and the conpany and uni on
responses in the 2nd.

Lhder cross-examnation- he has participated in 50 to 100 contract negoti ations
and enpl oyers general |l y-ask for a non strike clause as it is inportant to a
grower to get same. S gnal Produce season is from1/15 through early April
wth February and March as nost inportant in their season. Indirectly, he
recalls the 1ssue of Brock Ranch was raised at either the March 3 neeting that
he wasn't present or on March 14 neeting when the crew working on the Brock
Ranch felt they were in the Uhit. Epl oyees of S gnal Produce was in
certification but Brock Research or Ranch was not nentioned in the
certification, but the UFV felt they were part of the Lhit. | didn't feel they
were part of the Unit, therefore, | couldn't tell or give the consent to Nassif
not to strike them A the end of the March 16 tel ephone conversations, |eft
remaining were (I) the irrigator issue (2) duration (3) non strike as to Brock
Research o Farm By March 15, the enpl oyer agreed basically wth the contracts
used except for wages of irrigators; then Nassif proposed 22 of the 24 hours
for irrigators at the shift rate, which was then rejected by the UFW

Redirect- A mininumhours guarantee was defined, regardl ess of piece rate.

If on piece rate, there is no hourly guarantee or mni nrumwage guar ant ee.

The conpani es position was that if the workers woul d nake nore than they

woul d on the hourly rate, then they would switch to piece rate -*-

-*- NOTE General Qounsel reopens their case for one wtness whichis
carried at page 14
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For the Respondent in Defense on Drect:

1. Mrshall Ganz (as an adverse w tness under 775)- the nost favored
nations | anguage in the Interharvest and Vessey contracts as
to duration and the Vessey contract as it relates to 24 hour
shift irrigators i s acknow edged as correct. He was a
participant in the Vessey negotiations. He testified in
Superior Gourt that the words, in said nost favored nations
clause of "produce conpany” neant prinarily |ettuce growers
and shippers in; Inperial and Salinas Valleys. "Produce" is
defined as things grow ng fromthe ground and "fresh
veget abl es”" i ncl udes asparagus, carrots, brocolli as well as
| ettuce, although again in the Superior Court proceedi ng he
testified to prinmarily lettuce. He did not study
draftnanshi p of |anguage at Harvard, where he went to
Qllege. He participated in the Sun Harvest negotiations and
, assisted inthe drafting of this agreenent, together wth
Ann Smith and Glbert Padilla, and the three (3) are anongst
the nost experienced negotiators in this Sate, for the UFW
In the 24 hour irrigator clause of nost favored nations
"fresh veget abl es" neans asparagus and not generally so in
the duration clause; also, "produce Gonpany" has a different
neaning in the 24 hour irrigator clause than it does in the
duration clause. This sane | anguage appears in the Vessey
and Joe Maggio and in the Saikon agreenment. Al parties waive
further examnation of the wtness - excused.

2. BEvidence by way of stipulation, offered by Respondent, and duly
stipulated to by all parties:

(a) That as of 10/78, there were in existence in Galifornia 79 UFW
col | ective bargai ning agreenents; of which 55 had a duration of nore than 1
year and those wth a duration of nore than nine and one-hal f (91/2) nonths
.Mere 69; and those wth a termnation date after 1/1/79, was 48. That the
nedian length of said 79 contracts was 2 years and 5 nonths in durati on and
wth an average length of 24.1 nonths in duration. That as of 10/78, all
conpani es based or operating in Inperial Valley had termnation dates of either
12/1/78 or 1/1/79, excepting Maggi o- Tost ado.

(b) As tocertification history- the original RC petition filed by
the UFWnaned both S gnal Produce Gonpany and Brock Research as the appropriate
bargaining unit; that S gnal Produce was certified as the appropriate unit
only, that 4/25/ 78, the UFWfiled a petition to anend the certification to
i ncl ude Brock Research and the Regional Drector dismssed the petition and the
UFWfiled a request for reviewof said dismssal whichis still under
subm ssi on before the ALRB.

(c) As to the beforementioned Superior Court litigation-that on
1/23/79, the Saikon Gonpany filed a suit in B Centro Superior Gourt, claimng
that their collective bargai ning agreenents wth the UFWhad been ext ended by
virtue of their nost favored nations clause on duration due to an xnard,
Galifornia grower (KK | to and Gonpany) entering an agreenent with the UFWto
a longer contract; that KK Ito grewcelery and tonatoes: that the Court
issued a tenporary restraining order enjoining strike activity at Vessey and
Sai kon; that the enpl oyers' request for a prelimnary injunction was deni ed;
that the Fourth Gourt of Appeal s denied the enpl oyers’ wit application
chal | engi ng
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said denial; that the natter is presently on appeal .
continuati on of General Qounse's case frompage 12.

5. Don Brock - (called by General Gounsel under Section 776)-
H farns in B CGentro as the nanagi ng partner of S gnal Produce
Gonpany and since Spring, 1975. From 1975 to 1978 they farned
asparagus only. The gross acreage grow ng asparagus in Spring, 1578
was 320 with one crop or harvest per year and enplying 120 to 130
enpl oyees. Al harvesting people are hired through the H Don
Farm Labor Gontracting Conpany. The harvest is frommdJanuary to
early April each year. Above what the enpl oyees actual |y receive,
the labor contractor used to receive around 24%$ and the current
is 31 ¥ In March, 1978, the managers of Brock Research were his
father, Vrren Brock and the resident foreman Reuben Garcia. In
March, 1978, he didn't care one way or the other whet her Brock
Research was insul ated fromwork stoppage by the Uhion.
In 1978, hand pi cking asparagus started in md January and by the
begi nni ng of February, because asparagus grows rapidy, you are
picking daily, and its sold in fresh form Wen good harvesti ng
starts, they go to piece rate (1st or 2nd week in February), at
$2.00 per box in 1978 and the season before, the rate was $1. 80 box
After hand harvesting, on one or two earlier occassions, they went
to nachine harvesting (recalling Sring, 1976). As to the 1978
nachi ne harvesting, General Gounsel offers Exhibit 6 which is the
said contract between S gnal and Jackson Far m Managenent and
Vst ern Equi pnent Services. Sonetine during the wnter of 1977-
1978 di scussion was started by John Jackson with himas to suppl yi ng
asparagus by nachi ne harvest for his "soup contract”. This agree-
nent bears the signature date of February 17, 1978, but this did
not refresh his recollection of dates. He was present at all of
the negotiation sessions in 1978 and he doesn't recall whether he
or anyone on his behal f inforned the union of this contract.
There was a work stoppage at S gnal Produce March 17, 1978 and it
continued into the next day. The fresh harvest was just finished
when the stoppage began and in effect the season was fi ni shed when
t he stoppage began, except for |imted nachi ne Harvesti ng whi ch
began snall on the 18th, 19th and 20th and the first; vol ume was
reached March 21, 1978. He recogni zes and identifies the sign-
ature on General Gounsel Exhibit #2 as his and directed to enpl oyee
Feliz Gorona and | ast tine he sawletter was March 17, 1978, and
this was the first tine such a letter issued to an enpl oyee and he
Fli d not consult the union or notify the union of issuance of this
etter.
As to the rate of pay of 24 hour shift irrigators in January, 1973,
there was one and they recei ved $58. 00 per shift; they raised to
$50.00 in February and 2/15/78 and 3/1/ 78 the rate was still $50. 00;
they raised to $55.00 in June or July, 1978. The reason for the
raises was a review of wages historically, in Decenber or January
Irrigators in 1978 recei ved $10 to $12, 000 per year each and a
total irrigator payroll of $40 to $50,000 pl us conpany pai d taxes
and other benefit contributions totalling 25 to 25%of the gross. It is
stipul ated, by and between all parties, that from Septenber 1977 through
Sept enber, 1978 there were 390 —24 hour irrigator shifts at signal produce,
the total payroll of the sane was $43, 000.
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_* continuation of General Gounsel's case (wtness #5. Don Brock)

Regarding General (ounsel Exhibit 6, he participated in the drafting of this
agreenent and he put the date of February 17, 1978, on the agreenent, which is
the nechani cal harvesting contract, but the neeting wth Jackson on this
agreenent was in fact in March and he signed in March but dated it 2/17/78 to
reflect when their negotiations for this agreenent first began, in earnest.
They have a fall crop for asparagus and did so in 1977 and 1978, but asparagus
is considered a perennial crop wth a fall and wnter or spring harvest. In
February, 1978, Sgnal went to a rate of $2.00 per box. This was due to a

uni on di scussi on of rates, when the union went to the Maggi o- Tost ado fiel ds and
sonehow S gnal was also involved in afield trip and we agreed with the union
with the weight per box and the rate per box. | do not recall the $2.00 rate
bei ng di scussed I n our negotiation sessi ons.

The February date for the nechani cal harvesting/ soup agreenent was the

approxi mate date of the first union negotiations date as well. The rai se from
$58 to $60 for the 24 hour shift irrigators was not a change because of their
uni on negotiations in February, 1978. At peak asparagus season the conpany
produces 12 to 1400 fiel d boxes of asparagus per day. The peak is for 20 days.
Ir. the fall harvest, a peak day woul d be 275-200 fiel d boxes pi cked, and the
peak woul d last 10 to 12 days. During negotiations, the conpany of fered $72.00
to the union for the rate for 24 hour shift irrigators, and he doesn't recall
what the uni on proposed.

He doesn't recall and has no notes regardi ng negotiations or inclusion of Brock
Research in the sessi ons.

Wth the payroll sheet fromHB Don Conpany who sends out crews to Sgnal - on
February 27, 1978, S gnal was paying $2.00 per box plus 3li$ for overhead to H
Don , and the crewof 30 in 4 hours picked 308 boxes. Therefore, the actual
cost per box was $2.52 and during the peak period of 20 days commenci ng ar ound
3/ 10/ 78 when 12 to 1400 boxes woul d be pi cked per day, the average cost woul d
ge $3,400 and for the 20 day peak season, a total cost of that harvest woul d be
68, 000.

General ounsel rests. Intervenor rests.
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(continuation - For the Respondent in Defense on Drect):

3. Don Brock - he has worked in the farmng business full tine since
1966, excepting 196"9 through 1975, when he was enpl oyed by the Lhited Sates
Departnent of Agriculture as the Executive Assistant to the Secretary of
Agriculture. He has no ownership interest in Brock Research. As to asparagus
plant, fromthe day of planting the seed or shoot it begins bearing 2-3 years
later and it produces for a |ife expectancy for 10-12 years. [During the peak
of the season, one spear of asparagus grows 4 to 8 inches per day. During the
peak, once a day and every day the field is picked. If not picked, at 10 to 12
Inches in height it begins to fl ower and becones a flowery fern and then no
good as asparagus crop. As to conpetition in the business fromthe begi nning to
the concl usion of the season they are conpeting wth growers in the I nperial
Val |l ey and inported Mexi can asparagus fromMexicali Valley wiich is nore
acreage than all Inperial Valley conbined, and in | ate season around March 10
to 20th Sockton and Salinas Valley areas begin to produce. Mxicali Valley
has total acreage of 4 to 5,000 and S ockton has around 20,000 acres. Wien
S ockton crop starts to arrive it beats the price dow so that hand picking for
fresh narketing i s too expensive and we can't conpete. This occurs before we
have fini shed our season.
Mechani cal harvesting- toward the end of March, 1970, we used nechani cal
har vest ers whi ch was a Jackson Farm Managenent operation to! |engthen the
season in H Centro to conpete wth the lower prices | comng in from ockton.
The harvester has cycle blades and cuts the spear at varying | engt hs because of
its cutter and by conveyor] belt into the bin which holds the equival ent of 10
field boxes. Average yield is 150 pounds per acre cut, but not harvested daily
like fresh, but every 2-3 days. The return is not as good as fresh harvest.
No nechani cal harvest in 1977 because Jackson was in bancruptcy proceedi ngs.
In 1978, the return to the field fromthe nechani cal harvest was 18-20, 000
dollars, while in 1976, we got |ess because the price was | ess. Fresh or hand
harvesting return is always nore. |In 1978, hand harvesting return to the field
was 75-100, 000 dol lars, after picking and packing, as his estinmate if he was
abl e to continue hand harvesting after March 17, 1978. He i s shown Respondent's
Exhibit L, a one page advertisenent of S gnal Produce taken out March 4, 1978
in the packer newspaper at a cost of about $2,000.00- he started the efforts of
art work and to place the ad around Decenber or January. He felt he was goi ng
to have a good | ate season and to keep the busi ness here and al so feeling that
Sgogkton woul d be comng in late, he wanted to keep the business till April 10,
1978.
The nechani cal harvest/soup contract didn't expect deliveries till the end of
March, 1978, but because of the work stoppage March 17, 1978, and Jackson's
nachi nes weren't greased and ready for another 5 days, sonme asparagus went to
fern and were a lost crop. He had 200 acres coomitted to Jackson for
nechani cal harvesting and 40 acres not coomtted because the asparagus pl ants
were younger and he feared their danage by the harvester since It damages and
brui ses. Job duties of a 24 hours irrigator- this classification had been at
signal always. In the fern or nonharvesting statge, irrigation a 24 hour basis
every 8 to 10 days and it takes 2-3 days per field

-15-



cycle. nthe first day, he reports 6:00amto 6:00amand stands by till the
water is turned on and sees it uniformy run and into ditches and uni form
distribution. Qn the 2nd and 3rd days he continues to survey its equal
distribution fromhead to tail ditch and then the water is turned off. Doesn't
regui re much ni ght checking or constant 24 hour and and irrigator can return to
town for a ne all or change of clothes during the 24 hours. In 1/78 S gnal was
paying irrigators $58 for 24 hours. Gonparison of irrigators (1) sprinkler
systemor brand new vegetabl e crop being germnated requires a |ot of attention
day and night, as sone conpanies In the area require; (2) an established crop
requires little at night, thisis like our crop and irrigators; (3) alfalfa or
grain farners, where a gate is opened and they can | eave for 3-4 hours. In
Inperial Valley there is a higher pay rate for the ist category over the 2nd or
3rd. A. Sgnal Produce, the irrigator has no supervision at night and little
duri ng the day.

In March, 1978, Felix Gorona was doing day irrigating. He saw hia on 3/17/78,
the first day of work stoppage. Brock drafted and signed the notice |etter
(General (ounsel #2) on 3/17/78 and instructed the irrigator forenman, B nesto
Qllintogive the letter to Felix Corona the next tinme he sawhim He only
drewthe letter for himbecause he was the only irrigator that wal ked of f that
he saw He intended, by the letter, to tell himthat if he was going to stay
off he was going to be pernanently replaced. Irrigators are nore dear to him
and they were then short handed of irrigators. You car have a di saster
situation if anirrigator goes off during the mddle of a shift as it could do
danage to the field and overflowto a public road and ot her probl ens.

He was present at the 3 sessions of negotiations between S gnal and the URVJ.

S gnal has never had a bargai ning agreenent wth anyone. From2/14 to 3/17 he
was in constant contact wth Nassif. He had a tel ephone conversation wth
Marshal | Ganz on 3/13/78, in which he called Ganz back because he wasn't in
when Ganz first called. He spoke froma tel ephone in a noisy room and Ganz
said there was, going to be another negotiation session that week and he Ganz
was stepping into bring this to some resolution. | felt nervous talking to
himand | said | have a attorney/ negoti ator and prefer keeping our side

channel ed t hrough hi m

He knows a Jerry Breshears and he recalls that in Wnter 1975 or early 1976 he
sat inas an invited observer to his negotiations wth other conpanies.
Dressier of Vstern Gowers Local 78B invested him but they have never
represented S gnal nor asked S gnal to bargain.

Brock packs only for Sgnal and no other growers. As to Fall asparagus, in
1978 they had 35 acres growng; although all acres are on the basic property
you can only harvest spring or fall therefore the fall harvest is on these
acres. The fall asparagus are small er size spears. The Spring asparagus Were
200 acres.

Lhder cross-examnation- they al so have shed enpl oyees and they are hired by
the shed foreman and not through the | abor contractor and during peak season
there are 50-60 workers. They have 200 good acres for spring asparagus
harvesting. The letter delivered to Felix Gorona was drafted by hi mand si gned
3/17/ 78, sane day. As to irrigators work, the 12 hour shift daytine do sone
shovel work al so, and they are during the harvest season. There is no
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set standard for 24 hour shift irrigators as to naps or |unches or
neal s and sonetines they take an hour or nore. There is little
effort or skill necessary for the nightine hours. Irrigators?
skills shoul d be conmon sense, a wor ki ng know edge of turni ng water
froma cenent ditchtoadirt headline ditch and furrows and to have
enthusiasmto work. Anirrigator is inportant. At night he acts
as a night watchman and he can sleep for a few hours, but after
that he should | ook for flooding and |iability danmages.

He is shown a tine sheet for Felix Gorona for 12/21/ 77 headed
Brock Research and this is explained as work on S gnal Produce
fields only and S gnal Produce ran out of tine sheets and that is
why a headed Brock Research one was used.

He nmay or nmay not have said that he woul d pl ead the 5t h anendnent
in the tel ephone conversation wth Marshal |l Ganz.

The workers were inforned of the ending of a season by the fresh
narket beginning to fall apart and declines and we tell B Don
Conpany and they tell the forenmen and they tell the workers that
there are 2-3 days left to the season. It becones rather evident),
In March, 1978, the fresh season was definitely over, and the
workers told ne, | didt tell them

Redirect - In March, 1978, he wanted to continue hand harvesting
for another week or ten days, but wth half wal king out and t he

ot her workers wal king al so and no w llingness to cone back and
thedsp_ears began ferning out, it was no | onger in narketabl e

condi ti on.

4. Thonmas Nassif - he has been an attorney for over 10 years and

specializes in labor lawprimarily agriculture. There is a stipulation by all
parties that this wtness is qualified to testify as an expert 1n the area of

| abor negotiations. In 1978 he represented S gnal Produce In the negotiations
wth the FWW S gnal was certified around 1/27/78. Onh 1/ 31/ 78 he recei ved the
formletter for information fromthe union. Q, 2/14/78 was the first

negoti ations session, wth Don Brock and Nassif for the conpany and Mirshal |
Ganz, Ann Smth and the negotiations conmttee for the union. Ann Smth
request ed background infornation of the conpany (job classifications, different
workers, wage rates, etc.)) and these were all answered by ne. This took 30
mnutes. Next, was an inquiry into the | oading and haul i ng operati on and we
informed themthat it was handl ed through a subcontractor and it included truck
drivers. Next, discussed the nunber of acreage in the fields. Next, about
irrigators as to whet her seasonal or year round and nen the type of crops and |
inforned themonly asparagus. Next, was the bargai ning proposal and economc
package presented by Ann Smth. She advi sed that we coul d approach the
negotiations either of 2 ways: (l) froma bargai ning proposal in tw parts,
econom c and non economc, Itemby item or (2) for a prior negotiated
agreenents. She then said that the union woul d propose to j accept the Vessey
naster agreenent articles naned as to non economc and t he Maggi o- Tost ado
agreenment articles naned as to economcs, plus someot her economcs that they
woul d offer. Nassif was given these docunents at the neeting to review |l ater,
pl us docunents related to 3 trust funds (Mirtin Luther King, Vénda Laoruz and
Robert F. Kennedy). Approxinately 166 pages total of docunments. Next, the
union requested (1) retroactivity of back pay to the
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begi nni ng of the season, (2) hiring hall nethod (3) reference to the Mggi o-
Tostado suppl ement. Nbte, this supplenent was not in existence at this first
session of 2/14/78, as it was negotiated from12/77 till final agreenent and
signed 3/28/78 (4) local issues discussions and the size and wei ght of the
field boxes and arrangenents for a field trip was nade. | advised themthat |
was to go to Véshington, DC on business | would return in 1 week and |
returned evening of 2/22. Ann Smth tel ephoned ne 2/ 23 and she had the field
trip and we discussed it and everything was fine. Respondent's M a neno by
Nessif to his file, refreshes his recollection of the 2/ 23 tel ephone
conversation to discuss wth Brock the Miggi o- Tost ado agreenent docunents.

Next session was 3/3/78, wth Brock and Nassif for the conpany and Ann Smth,
the negotiating coormttee and possibly Karen Hock fromthe UFWfor the union.
There was no conpl aints or protests fromanyone of any del ays in neetings or
neeting dates to date. The topics discussed first was a request for nore
conpany infornation, as to the Brock famly nmenbers, the crops, the fields etc.
| responded and this took about 1 hour. She al so asked for evidence of ny
answers by way of checks and bills and records and | eases. Next di scussion was
that | said the basics of the Maggi o- Tost ado suppl enent woul d be accept abl e and
I woul d recommend the Vessey nmaster agreenent to ny client rather than the
articles only which they had nentioned. The reason for this was that the
articles the; offered were non economc and the economc ones were fromthe
Maggi e Tostado. Both of which were worse to the conpany. | felt they shoul d
offer a Inperial Valley agreenent to us and not a Goachells |ike Maggl o-
Tostado. Next discussion was about the duration clause and Ann Stith said that
that was non negotiable. | asked for a later than 1/1/79 duration date and was
told that no conpany had a date past 1/1/79, even though K ein Ranch in
Sockton was after 1/1/80 in fact and Brock told her this. Next was
retroactivity discussed and Ann Smth said they wanted it on the hourly rate as
well as the piece rate. | requested to know what enpl oyees were going to be on
the negotiating conmttee and | was advised of this by letter on 3/9/78. Next
topi c was how vacation time was earned because wth asparagus enpl oyer is first
paying a hourly rate and as harvest picks up it changes to piece rate. Next
topi ¢ discussed was our inquiry into the pension and benefit plans and Ann
Smth and Marshall Ganz responded (1) Robert Kennedy nedical planis a self
insured wth the doctors in Mexacali (2) Juan de La GQruz pension plan, we felt
was not a qualified plan and they agreed out said the nonies went Into a
savings and |l oan and nore infornati on was avail abl e through their attorney
Cennission in Gakland (3) Martin Luther King fund al so was not a tax

deducti bl e plan arc fund. Next, we explained our hiring through the i ndependent
contractor. | then said we couldn't accept their proposal since it hinged on

t he Maggi o- Tost ado suppl enent and that wasn't negotiated or an agreenent as

yet .

h March 10, 1978, | was in Holtville on another matter, and during the |unch
Ann Smith, Marshall Ganz joined arc we di scussed S gnal and they wanted to know
when we woul d sign a col | ective bargai ning agreenent and | indicated I woul d
talk to Brock upon ny return to B Centro.

Next session was March 15, 1978. with Brock and Nassif for the
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|

sompany Bnd Anr amitn, Mapshall Ganz, Kepep Fiook and tne company |
committee lor the unlon. Toples discussed wepre more Informeticon |
thet we geve on lpdependent nipins contrector =l Don and 400Ut oull
medical plan, HMext, I indicated we would eccept the Vessey master
agresment With some exceptions end the Maggpio-Tostado supplement
with some exceptions. No one in Imperizal Walley had & guarantee |
minimum &nd we wanted to be treated the same and not to Magglo-
Testade & Coaghells ogreement, Other exceptions were only procedursl
and noat substantive, Just particular to cur ares, AE to The veassgion
sarned, we wanted to set it at just TOO hours worked regardless

of Vessey requirements of 1,000 hours Lf on hourly rate and TOO |
hours if or plece rate,, We proposed §T2 per 24 hour shift irrig-
ators, rather than the $50 they now recelved, wnile the unlon
proposal was $686,20, plus in July From $3.50 to $3.T75 per nour,or |
$30.00 per snift. Next we proposed thne durstios to L/30/73, wnien
would be through the harvest, &nd & $2.10 box rste. Thnls duration
would protect us through B Spring 1573 strike, rather just to 1/1479
whilen they were proposing. Also we didn't went to pay retrosciivity
1f we didn't have a no strike clause. Trne most lmportatnt thing |

to the employer 15 the no strike eleuse, HNaxt, they wanted 1o WomW
out scmething onm seniority, but no speciflic¢ proposal made, Then

Ganz sald what about Brock Resesrch being included in the Urit;

but I said the certilficatlion is fopr Blznel Produce not Brock HReseErer.
Mext, they wanted tne trucking end neuling included but we 3812
that they ere subsontracted ocut and therelors not ineludasle In i
the bargaining unit. Magglo-Tostado was the only sspertgus [
gompany wilth an agreement thereflore they could't loock So the |
industry bargaining agreements to resch agreement with us. Next, |

we ceme Lo fgreement geneprally on the langusge of Vessey master
egreement End the economics of Mugglo-Tostedo supplament, even '
thougn 1t was not Lln effect yet, but they wanied whav ever lis

terms were, and these exceptions, (1) guaranteed minlmum opr the |
right o tell us when to pay plece rate and wWhen nourly rate :

{2) rether than 10 minute rest perlods, ne wanted 15 in The morn-1  °
ing and 10 in the afterncons {3? firm on the $30.80 Lrrlgetor

shift rate (&) "citizen's perticipation diy” dey off hollde;

5} retrosetivity on the mecical plan 2nd they wolved 28 Lo Wagzes

3} firm on duration %o 1/1/7% (T) wanted Brock RAesearen lrncluded

3} if lsasing and vrusking by Signal Produce, Then waze snoulld

e 2t $3,.70 per hour (3) =nd & pecell procsdume wnlon o) OU.C

18% 48 Wnaw 2oous, but no pesitlon es yebt., Ever,thing 2182 uUiE
resolved. Ganz vwented ap immediate reply &nd I EE1Z we would

gt the femily together that nignt end csuzas énd I would enswer

in the morning. ) . )
Or. the merning of March 15, 1378, I geve Ganz our responae (1) we
would mot change from .ourly toc plece rate earnings unless ne

Siece raté wouls be more than the Douply ~éte= nls ~estonse wes

thet ne epuldn't glve me an immeciate andwer on tols (2] < agresd

to recroactivisy A" tpne medical olan |:__.:I no chenge Ln Jur ;-EIE‘-:Ei:I:'.
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and therefore no one could say he obtained a favorable rate (5) we agreed that
the truckers and | caders were in the contract and to pay themthe $5.55 rate as
was in the Vessey contract (5) as to Brock Research, the union woul d take their
best snot. | called Marshall Ganz back at 9=30 AM ha inforned ne that the
hourly and pi ece rate arrangenent was agreeabl e, therefore only the duration
and irrigator rate issues were |left and there was no change in their position
on these two itens and they woul d take their own shot at Brock Research. |
then spoke to M. Brock and discussed this. | then called Ganz back at 10:
30AM and told himthere was no change in our position on these two itens and |
felt that there was no nost favored nations clause probl ens and certainly not
by keeping the 1/1/79 duration and by then going to 22 hours irrigator shift
but paynent for a 24 hours shift rate. He said that we were not going to reach
agreenent on this and therefore we wll do what we have to do and you do what
you nave to do. Aso, | nentioned that if the nost favored nations cl ause was
such a problem that was wth Vessey, Maggi o and Sai kon, that we should talk to
t hose conpani es and see if they woul d wai ve their rights fromthese cl auses.
Nothing was said inthis regard. That's where everythi ng ended.

| didn't really think that the nost favored nations clause was such a probl em
to thembecause | knew they already had a contract wth K ein Ranch in fresh
asparagus running into 1980 and in Inperial Valley the union had only 1
contract wth an asparagus grower and that was Maggi o Tostado running till

2/80. Astotheirrigator rate we proposed $70 for 24 hour shift but work only
22 hours, and this woul d sol ve the nost favored nations clai ned problem and if
still a problem then to attenpt to get the waivers fromthe conpani es, But,
the real problemwas the duration not the shift rate and therefore we woul d
hol d out on the shift rate as a bargai ning neasure for the duration of no
strike guarantee through Spring, 1979 At no tine did Aon Smth or Marshall Ganz
say that | was del ayi ng negoti ati ons.

As to the nechani cal harvester, the agreenent was di scussed 3/13 or 3/14 and |
participated in the drafting and it was in final form3/15, after ny conferring
wth Brock and Jackson. Uhder cross-examnation- as to obtaining or inquiring
into the other conpanies for waivers of the effects of the nost favored
clauses, no one suggested Nassif do this, and there was no further conversation
about this after Nassif brought it up. As tothe irrigator rates, the \Vessey
contract called for $55.40 per 2- hour shift, while the nonunion rates at the
tine were running $48-$30. Non union might vary their rate as to what their
crops were as its effect onirrigator difficulty, while the union contract paid
the same rates to irrigators.

Rebuttal by Intervenor:

1. An Smth - it is stipulated that she is a qualified expert w tness
in negotiations. She negotiated 40-50 agreenents, of which 10 are
Inperial Mulley. O the 10, at least 7 have 2- hour shift
irrigators and they are all paid the sane and there is no
classification or differential of a 24 hour shift irrigator.
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FND NG GF FACT - GONCLUSI ON GF LAW

1. That the respondent S gnal Produce GConpany is an agricul tural

enpl oyer within the neaning of the Act; that the charging party -UFW is a

| abor organi zation wthin the neaning of the Act; that Donald E Brock, Tom
Nassif and Ernesto (ol lin, at all tines relevant herein, were supervisors and
agents of the respondent wthin the neaning of the Act; that Felix Goronais
an agricul tural enpl oyee wthin the neaning of the Act, that on January 21,
1978,and during all tines relevant herein, the UFAWwas certified as the

excl usive representative of all agricultural enpl oyees of S gnal Produce
Gonpany. That the acts of the enpl oyer's supervisors and agents are bindi ng
upon the enpl oyer and the enpl oyer/respondent is held responsible for said
acts. As regarding the allegations of violations of the Act by the Respondent
by their issuance of a warning/termnation letter (General Gounsel Exhibit #2)
to enpl oyee and union activist Felix Gorona:

2. That on March 19, 1973, at the close of the work day, a
warning/termnation letter issued by the respondent to Felix Gorona, an
irrigator enpl oyee of said respondent, stating that he would be termnated if
he didn't report to his next assigned Job, was received by said enpl oyee; that
Fel i x Gorona has been enpl oyed by respondent for 7 years; that Felix CGorona
took part in the union activity work stoppage at respondent's fields on March
17 and March 18, 1978, by not working his assigned job; that said enpl oye
voluntarily returned to his assigned job the norning of March 19., 1978, and
thereafter; that said enpl oyee had never received a warning letter in the past

and knows of no enpl oyees shat have
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aver received a warring letter in the past 7 years; he knows of no enpl oyees
active in the work stoppage that received a warning letter, other than hinself;
that respondent was short of irrigators at or about the tine of the work
stoppage; that absent an irrigator during a shift, danage to the field and
liability danages to property could occur. (It is to be noted that the said
letter was received, and the first notice to M. Corona of such a letter
addressed to him was in fact after his voluntary return to his work and
therefore, it can be fairly stated to have been an ineffectual tool for any
violation prior toits receipt).

The effect of said letter as to future events, therefore, as toits
effects on the enpl oyee(s) as to the exercise of his rights and concerted
activities wthout threats, coercion and discrimnation, is the question at
hand. The issuance of such a letter as this, wthout the sustai ning testinony
or evidence necessary to carry the requesite burden of proof on the issues of
I ts understandi ng, neani ng and effect upon the enpl oyee and hi s exerci sing of
his rights and activities, wll not sustain a violation on the part of the
respondent, as charged. Further, it is found that the | anguage of termnation
therein, does not per se reflect an inference of "firing" or "di scharge" of
this enpl oyee anynore than a warning of repl acenent woul d have in a like
ci rcunst ance, and conduct thereafter does not aid any finding to the contrary.
Further, there is a lack of evidence to establish, or the part of the noving
party, that unilaterally a new systemif enpl oyee warnings was put into effect,
or this leter, or a change of systemor whether in fact a systemat all. The
burden of proof on this issue has not been carried or proved by the

pr eponder ance
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of the evi dence.

It is therefore concluded, that there was not a Section 1153 (a)
violation of the Act, by the respondent's issuance of the said
warning/termnation letter to its enpl oyee(s) Felix Gorona, and it is
accordi ngly concl uded that there was not a Section 1153 (c) violation of the
Act for the sane reasons as previously described herein.

As regarding the allegation that respondent has engaged in bad faith

bargaining with a certified | abor organizati on (URW:

3. That on January 27, 1978, the UFWwas certified as the
representati ve of the respondent's enpl oyees; that thereafter, there were
negotiation sessions to fuerther the arriving at of a collective bargai ni ng
agreenent, during which respondent acted by and through Donald E Brock and Tom
Nassif and the union by and through, mainly, Awn Smth, Marshall Ganz and the
presence of the bargaining conomttee of the crews; that the first negotiation
session was hel d February 14, 1978, in which background infornation of the
conpany, its fields, its harvest, its enployees and rel ate infornati on was
given to the union; further, a discussion of bargaining proposal s and econom c
package was presented and di scussed; further, that the decision was nade to
negotiate off of prior negotiated agreenents wth the Vessey Conpany and
Maggi o- Tost ado Conpany naster agreenent and the suppl enent whi ch was not
totally in exi stence out which sone terns respondent was famliar wth through
TomNassif; that these said agreenents docunents and docunents on three trust
funds were given to respondent to revied preparatory to negotiations — a total
of sone 166 pages; that additionally other requests were nade by the union and

re-
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quired negetietions, sunn a8 retrosativit, of apak pz=;, & flzld
trip, ete.; & [ield trip was hed oy Arn Smltn on Fsomagr, 23,
1378; thet thepe were no complaints expressed concerning DRoE=in-
ing, bargalining attltudes or delays by the company;

That thne pext pegotiations seselon wae held Mupen 3,
1373, with further discussicons of economi¢ and non economic
elayses apd recommendetions were discussed, further, respondent
requested a duraticon of the agreement o &fter the Jenuery 1, 1¥E
date affered by the union and wee told by thne unliorn that the
duration was non negotlsuole; that furtner, the eéxact terms ol Tne

Megsia=Tostade supplement hadn't been a5 yet agreed upon ind tnere=

[H]

-

Tore was not avallable in €hls negotlation &5 & mosel; In
vacation time, penslon &nd venelit plans were discussed; ot

= -

I
e

there wWwere no complaints expressed concerning bérgélning, SeEr

ing sttitudes or delays by the compeny;

T™.at the next negotlatlons seselon was hell Kerzn 15,
1978, a8t whicn time, ocasically everytiiipng wWes asresd uporn JeTwessn
the compan: end the UFe and basically Thoough Tne Jd8e o i
languags of the Vesse; miSter 2opeement £iné tne georomiss o Tis
Meggleo=Tostede supplemens, with lew excepilong; Shet Sod Sojol
exceptlions were 4% Follzws: (L) =rne unisr pmzpos:zl of sil.-l Lk
the ERIft rete Jor irrigstors per oe Ooal B8nlln, o wWnlon wne
gampeny peroposed §TE.00 [the compeny wWes then 2e isc 320.0C) =E

[Z) 2 ==a

e 8xift pate foap lrrfigators per 24 nour 3nlls, 2nd

the Serm or durgtion ©F Thneé aLrSemanG, TNe Union PrODOSEL WAR i
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That their proposals on duration and irrigator rates were non negoti abl e
because of “nost favored nations pleases” in the bargai ni ng agreenents
presently in force and effect wth Vessey, Maggi o and sai kon Gonpanys; that the
union felt that the granting of nore favorable duration and/or irrigator rates
to Sgnal Produce could act to trigger the "nost favored nations clauses'' in

t he bef orenenti oned conpanys' agreenents and therefore their union nenbers in

t hose conpani es woul d be conparatively effected to the S gnal Produce duration
and irrigator rates; that the conpany was to caucas that eveni ng on these
renmaining prinary issues; that then were no conpl ai nts expresses concerni ng
bargai ni ng, bargaining attitudes or del ays by the conpany;

That the next negotiations session was March | o, 1978,"' by the
t el ephoni ¢ communi cations between Marshall Ganz and TomNassif; that all
remai ning natters were agreed to excepting: (i) theirrigator rate, and (2)
duration of the agreenent, and that neither side changed their proposal or
position on these two matters; that the conpany then proposed, (1) $72.00 as
the irrigator rate and that the shift could be cut to 22 hours rather than the
existing 24 hour shift and that therefore the “nost favored nations cl ause"
woul d not be effected since the rate would not be for 24 hours and therefore
S gnal Produce would not be obtaining a nore favored rate over the
bef or enent i oned conpani es, and (2) the conpany woul d accept the January 1, 1979
duration date, presumng that the union had to hold to the "nost favored
nations clause”, onthis issue, if the conpany and the union could cone to an

agreenent on a rate which woul d cover the Spring, 1979 harvest; that

additional Iy, the conpany proposed that since the “nost favorite
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nati ons clauses" were the problem that these parties should talk to the said
conpanys possibly affected and to see if they woul d waive their rights from
these clauses; that nothing further was said or acconplished; that there were
no conpl ai nts expressed concerni ng bargai ning, bargai ning attitudes or del ays
by the conpany; that thereafter, and still on March 16, 1978, there were two
additional |y tel ephone communi cati ons between the said parties at 9:30 amand
10: 30 am wth nothing further acconplished, and the attitude raised that the
parties were not going to be able to reach an agreenent.

That the charging party alleges that the effect of the issuance of
the beforenenti oned warning/termnation letter to Felix Gorona was a unil at eral
act of a change which was a subject to be bargai ned and therefore the conpany
violated its duty to bargain in good faith and coul d be deened a refusal to
bargain on: the part of the conpany - the subject of this letter and the
circunstances surrounding' it has been earlier discussed (supra), and
accordi ngly concluded that it has not been proven by the preponderance of the
evidence by the party with said burden, that any new warni ng systemwas
instituted which was a bargai ning point or issue and accordingly it is
concl uded that no Section 1153 (e) violation of the Act occured, by this
activity.

That as regardi ng the general circunstances of the bargai ni ng
sessions thenselves - it is concluded, that: the evidence is clear, that the
parties nade thensel ves available: and did in fact neet and confer at
reasonabl e tines; that conplaints of delay or acconodati ons for bargai ng
sessi ons were never expressed by either side; that great strides were

acconpl i shed

-26-



inarriving at a collective bargai ni ng agreenent during the said bargaining
sessions and in fact, by using terns of existing agreenents and wth certain
nodi fication thereto, all of terns and general clauses were agreed to excepting
for two; that all of this was acconplished between the parties, basically,

w thin one nonth and consisting of three sitdown sessions and the one norning
of tel ephone communi cations sessions; that it is further concluded, that the
two i ssues renai ning between the parties, was the duration of the agreenent
(which was of the nost Inportantce to the conpany) and the ot her being the pay
rate shift of theirrigators; that the conpany felt that they coul d negotiate
on the pay rate shift of theirrigators; that the bargai ni ng sessions had not
In fact reached final positions on the two said renai ning i ssues; therefore,

it is finally concluded, that the charging party has failed to carry the burden
of proof by a preponderance of the evidence to establish that the respondent
bargai ned without intending to reach a coll ective bargai ng agreenent, generally
or as regards to the pay rate of irrigators.

To "bargain in good faith" is not defined nor do inferences of the
sane arise based upon the fact of whether or not the witten contract has or
has not been achieved. But, nore so, upon the collectiveness of the
perfornmance together wth the entire mutual circunstances of the proposal s nade
and the counterproposals wth the nutual agreenments to confer, to sitdown and
openl y discuss the issues of wages, hours, duration of contracts and ot her
terns and conditions. Bargaining and negotiating contracts are acknow edged as
a profession, a science and sonetines a psychol ogi cal experience; it can be

hard, denmandi ng and sonetines ruthless in
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its ways, but as long as there are avenues of communications |left open and as

long as there may be ways proposed or offered to arrive at sone neeting of the
mnds, as was found here, one cannon say that either side has or is bargaining
in bad faith. Further, failure to accede to one side or the others denands is
not, standing by itself, sufficient to carry a burden of proof of “bad faith"

or a "know ng intent" to do or not to do sonet hi ng.

It is therefore concluded, that the respondent did not engage in
an unfair labor practice affecting agriculture wthin the neaning of Section
1153 (e) of the Act.

ITISTHE DEAS ON of the Admnistrative Law Gficer, that he
finds for the Respondent, S gnal Produce Gonpany, and that; the cases and each
of them be and are di sm ssed.

DATED:  January 3, 1980.

Administrative Law Gficer
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