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SUPPLEMENTAL DEO S ON AND REM SED GRDER

In accordance with the remand order of the Gourt of Appeal for
the Second Appel late Dstrict, Dvision 5 dated January 11, 1980, in Case
2 dvil No. 54893, 4 ALRB No. 76, we have reconsi dered t he nake-whol e
provision in our renedial Oder in John F. Adam Jr. and Rchard E Adam
dba AdamFarns (Cct. 20, 1978) 4 ALRB No. 76, in light of the decision of
the Galifornia Suprene Court inJ. R Norton Gonpany, Inc. v. ALRB (1980)

26 Gal. 3rd 1, and hereby make the follow ng findings and concl usions wth
respect to our origina Decision and O der.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

In John F. Adam Jr. and Rchard E Adam dba Adam Farns (Mr.
16, 1978) 4 ALRB No. 12, the Board concl uded that Respondent, Adam Farns,

viol ated Labor Code Section 1154.6 by hiring workers for the prinary

pur pose of having themvote in a Board



representation election. As aresult, the outcone-determnative ballots
of those workers were not counted and the UFW having received a najority
of the valid votes cast, was certified by the Board on March 16, 1978, as
the excl usive col |l ective bargaining representative of Respondent's
agricul tural enpl oyees.

Respondent appeal ed the Board s unfair |abor practice decision
to the court and refused to bargain wth the UFWon the ground that its
bargai ni ng obligation was tolled pending resolution of its appeal. A
letter confirmng Respondent's intent not to bargai n pendi ng the outcone
of the appeal was sent to the UFWon April 5, 1978, two weeks after the
union sent its letter to Respondent requesting that bargai ni ng commence.
Oh April 10, 1978, the UFWfiled a charge all eging that Respondent refused
to bargain in violation of Labor Gode Section 1153(e) and (a), and a
conplaint alleging that violation was thereafter issued by the General
Qounsel .

The Gourt of Appeal subsequent|y deni ed Respondent's petition
for reviewof the Board' s Decision on the ground that the petition did not
state facts sufficient tojustify issuing a wit of review The UFWagai n
request ed Respondent to commence col | ective bargai ning. Two weeks | ater,
Respondent advi sed the UFWby letter of its wllingness to commence
negotiations and to provide the informati on previously requested by the
union relevant to collective bargaining. The el apsed tine between
i ssuance of the Board s certification and Respondent’'s statenent of
w | lingness to bargai n was two nont hs.

The refusal to bargai n case was submtted to the Board
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on a stipulation of facts entered into by all parties to the proceedi ng.
Respondent ' s position was, as before, that it had refused to bargain
during the pendency of the appeal because the validity of the
certification turned on the resolution of the unfair |abor practice charge
and conplaint. In the subsequent refusal to bargai n proceedi ng, the
Board, followng NLRA precedent, concluded that the duty to bargain is not
tol | ed pendi ng out cone of an appeal of an unfair |abor practice case, even
though the validity of the certification nay turn on the resol ution of the
unfair |abor practice charge. The Board accordingly found a viol ation of
Labor Code Section 1153(e) and (a), and i nposed the nake-whol e renedy for
the two-nonth period during whi ch Respondent had refused to bargain. Adam
Farns (Qct. 20, 1978) 4 ALRB No. 76.

Uoon reviewin light of the Suprene Qourt's decisioninJ. R

Norton, Gonpany, Inc. v. ALRB (1980) 26 CGal. 3rd 1, we find that the

i nposi tion of the nmake-whol e renedy is appropriate in this case. In

Norton the Gourt was concerned wth the Board' s award of nake-whol e rel i ef

"in cases in which an enpl oyer has refused to bargain in order to obtain
judicial reviewof the Board' s dismssal of his challenge to an el ection
certification." 26 CGal. 3rd at 9. Because Board certifications are not
subject to direct judicial review a person wshing to challenge the
validity of the certification nust first refuse to bargain, in violation
of Labor Code Section 1153(e). The Board order in the unfair |abor
practice decision, and the underlying representati on decision, are then
subject to judicial review pursuant to Labor Gode Section 1160.8. The

Norton Gourt noted conpeting considerations in determning the
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appropri at eness of the make-whol e renedy in these technical refusal to
bargai n cases. e consideration was the need to conpensate enpl oyees for
| osses suffered due to the respondent's refusal to bargain. The

count er bal anci ng consi deration was the interest in fostering judicial
review of el ection chall enges. Because respondents subject thensel ves to
the possi bl e inposition of nake-whole relief sinply by seeking judicial
review the Gourt found that a bl anket inposition of such relief in every
technical refusal to bargain case mght deter respondents from seeking
judicial reviewof the certifications in cases in which the enpl oyees did
not freely select their bargai ning representative.

In the instant case, Respondent did not refuse to bargain in
order to seek judicial reviewof the underlying representation decision.
Rather, it refused to bargain pending judicial reviewof the unfair |abor
practice decision in which the Board found that it had violated Section
1156. 4 of the Act.

I nposition of the make-whole renedy in this case is therefore
not in conflict wth a policy of fostering judicial review of
representati on deci sions. Respondent sought direct judicial reviewof the
Board' s unfair |abor practice decision that it had hired students for the
prinary purpose of voting in the el ection. Respondent was not conpel | ed
to refuse to bargain, and thereby subject itself to the possible
i mposi tion of the nake-whol e renedy, in order to obtain such court review
Its violation of Labor Code Section 1153(e) and (a) was therefore not a

technical refusal to bargain, wth which the Norton Gourt was concer ned.

V¢ find therefore that the considerations expressed by
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the Norton Gourt in determning the applicability of the nake-whol e renedy

are not present inthis case. V& hereby affirmthe inclusion of the nake-
whol e renedy in our original Qder.

Ve find it unnecessary to include the broad cease-and-desi st
| anguage whi ch was a part of paragraph 1(h) of our original Qder, and, in
lieu thereof, we shall order Respondent to cease and desist from
interfering wth, restraining, or coercing enpl oyees in the exercise of
their organizational rights in any manner like or related to the unfair
| abor practices coomtted by Respondent. See M Caratan, Inc. (Mar. 12,
1980) 6 ALRB No. 14; Hcknott Foods, Inc., 242 NLRB No. 177, 101 LRRM 1342
(1979).

A 90-day posting period, as provided for in paragraph 2(f) of
the original Oder, does not appear necessary in this case. Therefore, we
shal | nodify paragraph 2(f) to provide for a 60-day posting peri od.

REM SED GRCER
Pursuant to Labor (ode Section 1160. 3, Respondent, John

F. Adam Jr. and Rchard E Adam dba AdamFarns, its officers,
successors, and assigns is hereby ordered to:
1. QGease and desist from

(a) Failing or refusing to neet and bargai n col | ecti vely
In good faith, as defined in Labor Code Section 1155.2(a), wth the Uhited
FarmVrkers of Arerica, AFL-Q O (URW as the certified collective
bar gai ni ng representative of Respondent's agricul tural enpl oyees.

(b) Failing or refusing to provide all infornation

rel evant to coll ective bargai ning requested by the UFWto enabl e
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it tofulfill its obligation as excl usive col | ective bargai ni ng
representative of Respondent’'s agricultural enpl oyees.

(¢) Inany like or related nmanner interfering wth,
restraining or coercing agricultural enployees in the exercise of the
rights guaranteed to themby Labor Code Section 1152.

2. Take the followng affirnative actions which are
deened necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain coll ectively in good
faith wth the UFWas the excl usi ve col | ective bargai ning representative
of its agricultural enployees and, if an agreenent is reached, enbody its
terns in a signed agreenent.

(b) Provide all relevant infornation requested by the
UFWto enable it to fulfill its obligation as the exclusive collective
bar gai ni ng representative of Respondent's agricul tural enpl oyees.

(c) Make its agricultural enpl oyees whole for all |osses
of pay and other economc |osses sustained by them as the result of
Respondent's refusal to bargain during the period from March 21, 1978
through May 23, 1978.

(d) Preserve and, upon request, nake available to the
Board or its agents, for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due its enpl oyees under the
terns of this Qder.

(e) S gnthe Notice to Enpl oyees attached hereto. Udon
its translation by a Board Agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the

pur poses set forth herei nafter.

6 ALRB No. 40 6.



(f) Post copies of the attached Notice in all appropriate
| anguages, for 60 consecutive days, at conspicuous |ocations on its
premses, to be determned by the Regional Director. Respondent shall
exerci se due care to replace any copy or copies of the Notice which nay be
altered, defaced, covered or renoved.

(g Provide a copy of the attached Notice in the
appropriate | anguage to each enpl oyee hired by Respondent during the 12-
nonth period foll ow ng the i ssuance of this Decision.

(h) Ml a copy of the attached Notice, in the
appropriate | anguage, wthin 30 days fromreceipt of this Oder, to each
enpl oyee deened an eligible voter in the representation el ecti on conducted
on Cctober 23, 1975, and to each enpl oyee enpl oyed by Respondent during
the period fromNMrch 21, 1978 through My 23, 1978.

(i) Arrange for a representative of Respondent or a Board
Agent to distribute and read the attached Notice in appropriate | anguages
to the assenbl ed enpl oyees of Respondent on conpany tine. The readi ng or
readi ngs shall be at such tines and pl aces as are specified by the
Regional Drector. Followng the reading, the Board Agent shall be gi ven
the opportunity, outside the presence of supervisors and managenent, to
answer any questi ons enpl oyees nmay have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine lost at this reading and the

guest i on- and- answer peri od.
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(J) Notify the Regional Drector inwiting, wthin 30
days fromthe date of the receipt of this Qder, what steps have been
taken to conply wth it. Uon request of the Regional Drector,
Respondent shall notify himor her periodically thereafter in witing what
further steps have been taken in conpliance wth this Qder.

ITI1S FUIRTHER CGROERED that the certification of the Uniited
FarmWrkers of Anerica, AFL-A Q as the excl usive col |l ective bargai ni ng
representati ve of Respondent's agricultural enpl oyees be, and it hereby
IS, extended for a period of one year fromthe date on whi ch Respondent
commences to bargain in good faith wth said union.

Dated: July 18, 1980

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber
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NOT CE TO BEMPLOYEES

_ After a hearing in which all parties presented evi dence, the
Agricul tural Labor Relations Board has found that we have viol ated the
Agricultural Labor Relations Act, and has ordered us to notify our

enpl oyees that we wll respect their rights under the Act in the future.
Therefore, we are nowtelling each of you:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

Elg To organi ze thensel ves;
2) To form join or hel p unions;

(3) To bargain as a group and choose whomthey want to speak
for them

(4) To act together wth other workers to try to get a

contract or to hel p or protect one another; and
(5 To decide not to do any of these things.

Because this is true we promse that:

(1) Because the UFWwas selected by a najority vote of our
enpl oyees as their exclusive representative for purposes of collective
bargaining, we wll, on request, nmeet wth the UAWat reasonabl e tines and
bargain in good faith about wages, hours, working conditions and ot her
terns and conditions of enpl oynent of our agricultural enpl oyees.

_ (2) Ve wll provide all relevant infornation requested by the
union to enable it to fulfill its obligation as our enpl oyees' excl usive
col | ective bargai ning representative.

(3) V¢ wll reinburse those of you who were enpl oyed by us
during the period fromMrch 21, 1978 through May 23, 1978 for any | osses
of pay or other economc | osses which resulted fromour refusal to bargain
in good faith wth the UFWduring that period.

Dat ed:

JGN F. ADAV JR and
R GHARD E ADAV dba ADAM FARVB

By:
(Represent ati ve) (Title)

This is an official notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of CGalifornia.

DO NOI' ReEMOVE CR MUTI LATE
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CASE SUMVARY

John F. Adam Jr. and 6 ALRB No. 40

Rchard E Adam dba (4 ALRB Nb. 76)

Adam Farns (URWY 78-C&55-M
BOARD DEQ S ON

In an earlier case, 4 ALRB No. 12, the Board concl uded t hat
Respondent had vi ol at ed Labor Gode Section 1154.6 by hiring workers
for the prinmary purpose of having themvote in a Board
representation el ection. As a result, the outcone-determnative
bal | ots of these workers were not counted, and the Board certified
the UFWas the col | ective bargai ning representative of Respondent's
agricul tural enpl oyees.

Respondent appeal ed the Board s unfair |abor practice decision
[4 ALRB Nb. 12] to the court and refused to bargain wth the UFWon
the ground that its bargain obligation was tolled pendi ng resol uti on
of its appeal. Two nonths later the Gourt deni ed Respondent's
petition for reviewof the Board s decision, and Respondent agreed
to commence negotiations wth the union.

In a subsequent refusal to bargain decision [4 ALRB No. 76],
the Board, follow ng NLRA precedent, concluded that Respondent's
duty to bargain was not tolled pendi ng outcone of its appeal of the
previous unfair |abor practice decision, even though the validity of
the Board' s certification mght depend on the resol ution of the
unfair |abor practice conplaint. The Board accordingly found a
violation of Labor (ode Section 1153(e) and (a), and inposed the
nake-whol e renedy for the two-nonth period duri ng whi ch Respondent
had refused to bargain.

Arenand order fromthe Gourt of Appeal required the Board to
review the appropriateness of the nake-whole remedy in |ight of the
Suprene Gourt's decisioninJ. R Nortonv. ALRB 26 Gal. 3rd 1.
That decision was predicated largely on the fact that a refusal to
bargai n was a necessary step for any enpl oyer who w shed to cont est
a certification and that autonati c application of the nmake-whol e
renmedy in such situations mght inproperly deter good faith
chal lenges to elections. In the instant case, Respondent did not
have to refuse to bargain in order to seek review of the underlying
representati on deci sion because the validity of the certification
turned on the Board' s decision that Respondent had viol ated Labor
Gode Section 1154.6, and appeal of that decision functioned as a
test of the validity of the certification. Respondent's violation
of Labor Code Section 1153(e) was therefore not the technical
refusal to bargain wth which the Norton Gourt was concerned, and
the inposition of make-whole was not in conflict wth the policy of
fostering judicial reviewof representation case decisions. The
Board accordingly affirmed the I nclusion of the nmake-whol e renedy in
its original Oder. In addition, the Board nodified the Oder to
provi de for a narrower cease-and-desist order and a 60-day, rather
than a 90-day, posting period.

* % *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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