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Charging Party.

CEA S ON AND (RDER
h July 25, 1979, Admnistrative Law Gficer (ALO Mtthew Gl dberg

I ssued the attached Decision in this proceeding. Thereafter, the General
Qounsel and the Lhited FarmVrkers of Arerica, AFL-AO (UFW Y tinely filed
exceptions wth supporting briefs to the Decision of the ALQ

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority

inthis natter to a three-nenber panel .

The Board has considered the record Z and the attached
Decision in light of the exceptions and briefs and has decided to
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Y n Novenber 6, 1979, the UFWfiled a notion to withdrawits exceptions to

the Admnistrative Law Gficer's Decision. That notion is granted.

Z ppparently through inadvertance, the ALOfailed to admt General Qounsel
Exhibits [ (a) - (f) into evidence. These are the formal docunents admtted at
the commencenent of each unfair |abor practice hearing and we deemthem
admtted into evi dence here.



affirmthe rulings, findings, ¥ and conclusions # of the ALO and

to adopt his recommended O der.

At the commencenent of the hearing, the ALO di smssed Paragraph 5(a)
of the Gonpl ai nt, which alleged that Respondent violated California Labor Code
Section 1153 (a) by recruiting strike repl acenent workers w thout informng
themof the strike in progress at Respondent's fields. ounsel for the General
Qounsel excepts to the ALOs dismssal of this allegation because it prevented
her fromdevel oping a factual record upon which to argue that such conduct
violated the Agricultural Labor Relations Act (ALRA).

As the ALO observed, there is no precedent on the i ssue of whether
the all eged conduct constitutes an unfair |abor practice. Hwever, we do not
believe that the | ack of precedent justifies the ALOs dismssal of the
allegation at the commencenent of the hearing. The Board is periodically
presented w th novel issues of |aw and shoul d have the benefit of fully
devel oped records when deci ding questions of first inpression. Therefore,
Admni strative Law Oficers shoul d not exclude evi dence in support of an

allegation in a conplaint nerely because it relates to a

9 Gneral ounsel excepts to the ALOs credibility resolutions. To the extent
that such resol utions were based upon deneanor, we wll not disturb themunl ess
the clear preponderance of the rel evant evi dence denonstrates that they are
incorrect. AdamDairy dba Rancho Dos Ros 4 ALRB Nb. 24 (1977) ; BH Paso
Natural Gas o.," 193 NLRB 333, 78 LRRM 1250 (1971); Sandard Dry Vél |
Products, 91 NLRB 544, 26 LRRVI 1531 (1950).

¥ General Qounsel al so excepts to the ALOs failure to find that
Respondent violated the Act by interrogating and threatening its enpl oyees.
The ALO s resol ution of the credibility issues requires that these all egations
be di sm ssed.
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novel theory of lawif the theory reasonably coul d be accepted by the Board.
Wthout commenting upon the nerits of General Gounsel's theory in this case, we
do not consider the theory so unreasonabl e that evidence based upon it shoul d
have been excluded. V¢ note that the all eged conduct is unlawful under ot her
statutes Gsee U S C Section 2045 (b) (7), and Galifornia Labor Gode Sections
970(d), 973 and 1696(3}) and nay be unl awful under the ALRA as well.

VWV wll not, however, order the hearing reopened for the purpose of
taking evidence on this allegation. The Charging Party and the Respondent have
apparently settled their differences; the Charging Party wthdrewits
exceptions to the ALOs Decision. In viewof this devel opnent, we do not feel
the purposes of the ALRA woul d be furthered by requiring Respondent to litigate
the issue at this tine.

CRER
Pursuant to Section 1160.3 of the Agricultural Labor Rel ations Act,
the Agricultural Labor Relations Board hereby orders that the conpl aint herein

be, and it hereby is, dismssed inits entirety.

Cated: January 21, 1980

GERALD A BROM Chai r nan

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber
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CASE SUMVARY

SN HARVEST, INC (URW. 6 ALRB No. 4
Gase No. 79-CE 25- K

ALQ DEA S QN

The ALO concl uded that the General Counsel did not prove by a
preponder ance of the evidence that Respondent violated the Act by interrogating
enpl oyees, by threatening to discharge themfor neeting wth URW
representatives, or by dischargi ng enpl oyee Arturo Sandoval for nmeeting wth
UFW supporters.

BOARD DEA S ON

The Board adopted the ALO s recommended order of
dismssal, but held that the ALOerred in di smssing one paragraph of the
conplaint early in the hearing because there is no precedent whi ch establishes
that the conduct alleged therein constitutes an unfair |abor practice. The
paragraph al | eged that Respondent violated Section 1153(a) by failing to notify
repl acenent workers that a strike was in progress. Noting that novel |egal
| ssues occasional |y arise, the Board hel d that the ALO shoul d not have
dismssed the allegation nerely for lack of a |egal precedent, but shoul d have
permtted the General Qounsel to devel olo a full factual record as to the issue,
upon whi ch findings and concl usi ons coul d be nade. As the parties have
apparently resolved their differences, the Board held that it woul d not
effectuate the purposes of the Act to reopen the hearing and requi re Respondent
tolitigate the novel issue.

GROER

The Board dismssed the conplaint inits entirety.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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STATE G CALI FCRN A
BEFCRE THE
AR GQLTURAL LABCR RELATI ONS BOARD

SN HARVEST, INC;

Respondent
and Gase No. 79- B 25- X
WN TED FARMWIRKERS OF AR CA AHL-A Q

Charging Party

" N N N N N N N

APPEARANCES!

Hise Manders, Esquire, for the
General Gounsel

Sacy Shartin, BEsquire, of
Seyfarth, Shaw Fairweat her & Geral dson,
for the Respondent. Y

BEFCRE
Mat t hew Gol dberg, Admnistrative Law
aficer
DEQ S ON OF THE
ADM N STRATI VE LAWCFH CER
STATEMENT (F THE CASE
A charge alleging violations of Sections 1153(a), (c)
¥ The Charging Party did not enter an appearance at the
heari ng.
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and (e) of the Act was filed on April 2, 1979,-° by the Lhited FarmVWrkers of
Anerica, AFL-Q O (hereafter referred to as the "Uni on"). It was served on the
sane date on Sun Harvest, Inc. (hereafter referred to as the "Respondent").

The conplaint in this case, based on the aforenentioned charge, was
I ssued by the General Gounsel for the Board on April 23. After anendment at
the hearing, it alleged that Respondent had engaged in certain viol ations of
Sections 1153(a) and (c)~ of the Act.

Copi es of the Conplaint and Notice of Hearing were duly served on
Respondent. In its answer, Respondent essentially denied that it coomtted the
unfair |abor practices alleged.

A hearing in this case was held before ne in Salinas on May 16.
Both the General Counsel and the Respondent appeared through their respective
representatives. Each had full opportunity to introduce evidence, to exam ne
and cross-examne wtnesses, and to submt oral argunents and briefs.

Based upon the entire record in the case, including ny observations
of the deneanor of w tnesses while each testified, and having read the briefs
submtted since the close of the hearing, | nake the fol | ow ng:

FI ND NS GF FACT

A Jurisdiction

_ 1. The Respondent was, and is, at all tines naterial, an
agricultural enployer wthin the neani ng of Section 1140.4(c) of the Act.

2. The Uhion was, and is, at all tines naterial, a

Z A1 dates refer to the year 1979 unl ess ot herw se
not ed.

¥ The original conplaint contained what may be inferred as a
t ypographi cal error, nanely, that the acts alleged therein fell wthin the
anbit of Section 1154(a)(1). General Gounsel al so
alleged inits conplaint that Respondent, through its agents, commtted an
unfair labor practice by recruiting "workers for the purpose of replacing
striking enpl oyees” wthout informng themthat there was a strike in progress.
Uoon notion by Respondent, this allegation was stricken fromthe conpl aint, as
General (ounsel was unable to cite any authority for the proposition that such
acts would, as a natter of law constitute an unfair |abor practice.
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| abor organi zati on within the neaning of Section 1140.4(f) of the Act.?

B. The Whfair Labor Practices Al eged

1. Facts Essentially Not In DO spute.

Arturo Sandoval , the all eged discrimnatee, was hired
in MFarland by | abor contractor "Romul 0" on March 25 or 26. He travel ed
wth Romulo and five other workers to Oxnard to work under the auspi ces of
the Respondent on its celery operation |ocated there.

Sandoval was enpl oyed as a | oader. Despite the fact that
he had no prior experience, he was not criticized for his work. Romul o,
“Jimy, "¢ and "friends" instructed Sandoval howto do his job. Wile
wor ki ng for Respondent, Sandoval and nany of his co-workers were housed in
the Anbassador Mbtel, located in xnard.

Sandoval worked a total of five days for Respondent |,
fromMnday, March 26, through Friday, March 30. During the course
of his tenure Respondent was involved in a labor dispute or strike, wth
the Lhion. The Lhion had pickets stationed both at the job
site and at the Anbassador.

Saturday and Sunday of that week were days off for

the celery harvest workers. Oh Sunday, Arturo Sandoval went to a room at
the Anbassador occupied by Wiion representatives, including Roberto
Garcia and Roberto de la Quz, and other volunteers and friends of the
Lhion. After spending several hours in this room Sandoval returned
briefly to his own room picked up his jacket and announced to the
workers sharing his room-Z that the Lhion was having a "carne asada" that
afternoon and that they were all invited. No one fromthe room returned
w th Sandoval to where the hion was hol di ng the bar becue.

Sandoval renai ned at the carne asada for approxi nately

o “ The jurisdictional facts were admtted by Respondent
inits answer.

¥ Romulo was later identified to be Foul o Medi na Lonboy.
Respondent denied in its answer that Romul o was its supervisor and agent
wthin the neaning of Section 1140.4 (j) of the Act.

¥ "Jimmy" Casabar was and is a foreman working for Romul o,
He was not alleged in the conplaint to be a supervisor.

7 N ne other enpl oyees slept in their room which paren-

thetically contained two beds. The record is unclear as to how nany of
themwere present when Sandoval nmade hi s announcenent .
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two to three hours. Wen he cane back fromit, he becane separated fromthe
Respondent, and ceased to be its enpl oyee. Sandoval was

paid 'the followng day in cash for his labors. He stated that despite all,
he woul d like to return to work for Respondent.

2. The Source 0 The Controversy.

(a) The Alleged Discrimnatee' s Version of the Facts;

The nanner in which Sandoval ceased enpl oynent
wth Respondent is the central issue in dispute. According to him after he
returned to his roomfol l ow ng the carne asada that fateful Sunday, Romul o
entered and asked Sandoval and his roommates who had "gone wth the Unhion."
Sandoval spoke up, and admtted that he had. Romul o grabbed hi m saying that
If he wanted to go wth the Uhion he could get out right then, that the Conpany
did not want himto talk wth the Uion. Romul o asked Sandoval if he had tal ked
wth his "friends" (or roommates) about the Lhion. Sandoval said no, he had
just invited themto the barbecue.

Forulo left briefly, returning to Sandoval's roomto tell
himto get out, and to pick up his check the next day.

n cross-examnation, Sandoval nodified his ver-
sion of the facts sonewhat. He stated that Romul o entered his roomonly
once, and, upon learning that Sandoval had "gone wth
the Uhion,” pulled himout of the roominto the hal |l way, where a
| arge group of Flipino workers gathered around the two. A though he did not
under stand what these workers were saying, Sandoval testified that they | ooked
as if they were excited and angry with him personally.

Wiile in the corridor, Romulo al |l egedly asked
why Sandoval had gone with the Lhion, telling him"don't go with
the Lthion," and "go wth the Lhion if that's what [he] wanted,"
that the Gonpany did not want workers tal king wth the Uhion.
After Romul o inquired whether Sandoval had tal ked wth his friends about the
Lhion, Rormul o went back in the room |eaving Sandoval in
the hal lway. Pour or five mnutes |ater, Romul o cane out of the room snapped
Bi S fi:_nge(r]| s and pointed toward the door, indicating to Sandoval that he had
een fire

At alater point in his testinony, Sandoval
anplified this account still further. He added that Romul o stated if he wanted
to "be wth the strike," he had to | eave, but Romul o did not exactly say
workers would be fired if they went to talk 24 wth the Union.

Sandoval testified that he speaks neither

English nor Ilocano, Romulo's nother tongue. He stated that when Romul o spoke
to him the contractor spoke in Spanish. As wl|
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| ater appear, this testinony is of prine significance,

(b) Respondent's \ersion:

Rorul o testified that he lives in Delano. In
the two nonths that he and his crew were working in knard, he would visit his
hone in Del ano each weekend. nh the particular Sunday i n question, Romul o cane
back to the Anbassador from Del ano about 6:00 or 7:00 p.m Won his return, he
| earned fromhis forenan, Jimmy, that Sandoval had quit.

Romul o deni ed that he was told by the Conpany
that workers shoul d not or could not be allowed to talk wth the Uhion, or that
he saw Sandoval tal king with the Uhion before he quit. ¥ He further noted that
he bel i eved Sandoval quit because he was unhappy with his pay.

Ronul o testified that he cannot speak Spani sh,
despite the fact that nany workers of Mexican origin are enployed in his crew
He professed a total inability to speak the phrases in Spani sh whi ch Sandoval
al l eged were nade that Sunday. Wien Romul o needs to communi cate with his crew
menbers, or wth Les DO ffenbauch, Respondent's Drector of Celery Harvesting
and Processing, he testified that he speaks in English.

Foreman Ji nmy Casabar stated that he, |ike
Romul o, woul d return to his hone 1 n Del ano each weekend whil e the crew was
working in xnard. On the weekend which figures centrally in these events, he
did not nake thi svihour ney wth Ronulo, but rather utilized separate
.transportation. Wen he cane back to the Anbassador that Sunday, Sandoval cane
to his roomand asked for his wages, stating he was going to quit. Roml o was
not then present. HBther at that tine or on the foll ow ng day, Sandoval told
Jimmy the reason he was quitting was because the "pay was too cheap." ¢

Jim‘r?/ testified that he has known Romulo for
four years, and that Fomul o speaks little, if any, Spanish. Wen Ji rmy spoke to
Sandoval , he spoke in Engli sh.

3. Anal ysis And Goncl usi on.

The General -' Gounsel has the-burden -of proving, ¢ by a
preponder ance of the evidence, that Respondent has coomtted the unfair |abor
practices alleged. (AL RA 11160. 3;

—¥ 1t is undisputed that followng his separation from
Respondent, Sandoval returned to the room where the people fromthe Uhion
Ver e.

- Sandoval denied that he conpl ai ned about his pay either to
Romul o or to Ji my.
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S Kuramura, Inc., 3 ALRB No. 49 (1977).) Faced with the difficult
task of resolving a directly contradictory factual presentation, |
have concl uded to determine the issue of Sandoval's separation in
favor of the Respondent.

This determnation is nade in spite of the fact that it is
believed that Romulo's credibility is open to serious question. H s deneanor
while testifying was observed to be suspect: pregnant pauses preceded nany of
his answers, as if he were considering what mght be the proper response. H's
steadfast denials that he understood any Spani sh strained this Hearing
Gficer's credulity: it is difficult to believe that a contractor who enpl oys
Spani sh-speaki ng workers and functions wth themon a day-today basis can say
l1ttle nore in their language than "si™ or "porque.” This is particularly so
where, as here, Romul 0's native tongue, |locano, contains words which are
sufficiently simlar in sound to their SBani sh equi val ents and whi ch nay
provi de a basis for cross-communi cation between speakers of the two | anguages.
1J)/ Won examnation by this Hearing (ficer, Romul o denied being able to
under st and Spani sh words such as "trabajo," "contrato," and "horas," despite
the fact that these words are nearly identical in sound to ones in Il ocano
whi ch convey the sanme neani ng.

The crux of this nmatter lies in corroboration. No individuals
were produced to substantiate Sandoval 's version of these events
notw t hstandi ng the assertion that Romul o al | egedl y nade danagi ng renarks in
the presence of nunerous wtnesses. On the other hand, both Rormul o and Ji rmy
suppl ied mutual |y corroborative accounts that Sandoval had quit his job.
A though I found Ronulo not to be entirely candid, that finding cannot be used
as a means for wholly discounting the testinony of both Ronul o and Ji nmy, and
utilizing Sandoval 's version of the facts as the basis for a finding of an
unfair |abor practice.

Furthernore, the account far ovided by Sandoval was not entirely
consistent. Hs testinony was substantially altered on cross-exam nati on,
particularly in reference to the exact |ocation (roomas opposed to hal Iwayz)
where Romul o spoke wth him Sgnificantly, the only other wtness called by
the General (ounsel , Tonx Tej ada, a vol unteer worker for the Uhion, testified
that he was present at the Arbassador when Sandoval visited the Lhi on ad-
herents' roomand attended the barbecue. Tejada stated that he had conme to
nard to aid in enlisting worker support for the strike. He spoke wth
Sandoval on the Sunday in question, who told himthat he would try to tal k
about the Uhion wth his fell owworkers. Apparently Uhion representatives were
successful in convincing Sandoval to cast his ot wth themin the strike, as
Tejada testified that Sandoval al so nentioned to him quite significantly, that
he was "going to quit," that "he'd cooperate wth

W Gf the record, this Hearing Gficer was told by the Il ocano
translator that some of the words which woul d be spoken in that |anguage woul d
sound much | i ke Spani sh.
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face of such
effect that he was

us" and stop being a strike-breaker. (Enphasis mne.) In
testinony, | cannot credit Sandoval's representations to
termnated by Respondent.

QONCLUSI ONSs F LAW

t he
t he

It is concluded that the General (ounsel has not, by a preponderance
of the evidence, denonstrated that Respondent in this case has violated the
Act. Based upon the credited testinony, |I find that the al | eged di scrimnate,
Arturo Sandoval, was not fired fromhis job, but rather |eft Respondent's
enpl oy voluntarily, %

RECOMMENDED CROER

_ It is recoomended that the conplaint herein be dismssed inits
entirety.

Dated: July 25, 1979
AR QLTURAL LABCR RELATI ONS BOARD

oy Al Sl

Y Respondent also argued inits brief that even if
Sandoval ' s account of his separation fromenpl oyment were credited,
Respondent coul d not be. .held accountabl e for any unfair | abor
practices under either of two theories advanced: General Gounsel did not
adequatel y establish that Ronmulo was acting as its agent in the circunstances
conpl ai ned of, and that the all eged discrim-
nat ee was di scharged for en?agi ng in unprotected activities. Goncerning the
fornmer, under 81140.4 (c) of the Act, an "enpl oyer en-
gaging [a] |abor contractor” such as Romul o "shal | be deened the enpl oyer for
all purposes under this part." This section has been construed as conferring
liability on enpl oyers for unfair |abor practices coomtted by | abor
contractors engaged by them Witney Farns, Inc., 3 ALRB No. 68 (1977); Mista
Verde Farns, 3 ALRB No. 91 (1977). Inregard to the latter contention,
testinony was presented at the hearing to the effect that the Ui on took
pictures of individuals at the Anbassador and enlisted the aid of Sandoval
Inidentifying strike-breakers residing there. Respondent argues
that such acts constitute unlawful surveillance and an unfair | abor
practice, and that di scharging Sandoval for engaging in this conduct woul d not
therefore itself constitute an unfair |abor practice. It is unnecessary to
decide this particul ar issue, as ResBondent' s version of the operative facts
herein has been credited. It shoul d be noted, however, that no evi dence appears
inthe record that Romul o or Jimmy had any know edge of Sandoval 's partici -
pation in the alleged surveill ance schene.
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