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DEA ST ON AND CREER
SETTI NG AS DE ELECTI ON

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel .

Follow ng a petition for certification filed by the | ndependent
Uhion of Agricultural Warkers (IUAW on July 24, 1979, and a petition for
intervention filed by the Lhited FarmVWrkers of Anerica, AFL-A O (URW, on
July 27, 1979, a representation election by secret ballot was conducted on
August 1, 1979, anong the agricultural enpl oyees of Sears & Schuman Conpany,
Inc., the Enployer herein. The tally of ballots showed the follow ng results:
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TUAW. . 59
No Lhion ..................oiiinnn.. 3
Challenged Ballots .................. 3
Total ...... ... ... 126

As the challenged ballots were sufficient in nunber to determne
the outcone of the election, the Regional Drector investigated the chal | enges
and issued a report on August 8, 1979, subsequently affirned by the Board, in
whi ch he concluded that two of the chall enges shoul d be sustained. As a
result, neither union had received or could receive a majority, and a runoff
el ection between the |UAWand the UFWwas conduct ed on August 20, 1979. The

tally of ballots showed the follow ng results:

TUAW. .. 74
URW. 52
Challenged Ballots .................. 18
Total ........ ... .. ... 144

The UFWfiled two objections to the el ection pursuant to Labor GCode
Section 1156.3 (c), both of which were set for hearing. At the hearing,
I nvestigative Hearing Examner (1HE) Ron Qreenberg, finding no evidence to
support the objection alleging Enpl oyer domnation of and assi stance to the
| UAW di smssed that objection upon notion of the Enpl oyer. Subsequent to the
hearing, he issued a decision wherein he found that the other objection was
supported by the evidence and that the conduct conpl ained of had a coercive
i mpact and coul d reasonably be expected to have affected the outcone of the

election. He therefore recoormended that the UFWs
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second obj ection be sustained and that the el ection be set aside.

Exceptions to the decision of the IHE, and a brief in support
thereof, were filed by the Enployer. Intervenor UFWfiled a brief in
opposition to the Enpl oyer's exceptions. No exception or brief was filed by
Petitioner | UAW

The Board has consi dered the record and the attached decision in
light of the exceptions and briefs and has decided to affirmthe IHE s
rulings, findings, and conclusions, as nodified herein, and to adopt his
recommendation that the election be set aside.

The conduct which requires that the el ection be set aside consists
of repeated statenents nade to enpl oyees by the Enpl oyer's supervi sor, Eugene
Felipe, to the effect that there would be a | oss of work should the UFW
prevail in the election. Felipe s statenents were based on the prior
statenents of athird party, Charles Qrerfelt, a | andowner, who, two nont hs
before the first election, had stated in the presence of approxinmately 20 of
the Enpl oyer's agricultural enployees that if the UFWwon the el ection he
woul d take back the land that he had | eased to the Enpl oyer. Y However Felipe

failed to tell the workers he addressed that any | oss of

YThe evidence indicates that Felipe heard Qverfelt's statenent
and made it the basis for his subsequent warnings about |oss of work
inthe event of a UFWvictory. About one week after Overfelt's
statenent, he had a conversation wth Felipe, which the | HE descri bes
as involving a threat by Qverfelt to plowup his fields rather than
| easing the land to be worked under a URNcontract. The record
Indicates that this conversation did not include any reference to the
UFWbut instead concerned the fact that Felipe' s crew had wal ked of f
the job and left a lettuce field unharvested. However, we note that
the IHEdid not rely upon the incorrect description of the
conversation in reaching his concl usions or recommended di sposition
of this case.
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work fol low ng the el ection would be the result of Overfelt's acts,
over whi ch the Enpl oyer presumably had no control. Mreover, Felipe
did not tell the enpl oyees that the Enpl oyer could, or woul d attenpt
to, mtigate the effects of a | ease cancellation by OQverfelt by | easing
| and fromsoneone el se. Rather, Felipe warned enpl oyees of a | oss of
work to followa UFWvictory as if it would result fromthe Enpl oyer's
own actions, thus giving enpl oyees the inpression that a UFWvictory
woul d necessarily cause a |l oss of jobs. Such statenents can reasonably
be expected to deprive enpl oyees of a free choi ce and thereby affect

the outcone of the election. Royal Packing Gonpany (Feb. 5, 1976) 2

ALRB No. 29; A bert C Hansen dba Hansen Farns (Dec. 20, 1976) 2 ALRB

No. 61. V¢ shall, therefore, set aside the el ection and dismss the
petition.

As we find that Felipe' s statenents al one warrant setting
aside the election, we find it unnecessary to determne whet her
Overfelt's statenment al so tended to affect the result of the el ection,
or whether Qverfelt hinself is an agricultural enployer, as the UFWhas
cont ended.

RO

It is hereby ordered that the runoff election heretofore
conducted in this natter be, and it hereby is, set aside and that the
petition herein be, and it hereby is, dismssed. Dated: July 18, 1980

HERBERT A PERRY, Menber JCGHN P. MOCARTHY, Menber RALPH FAUST, Menber
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CASE SUMVARY

Sears & Schutttan Conpany, |nc. 6 ALRB No. 39
(ruawy (uRw 79- RG 9- SAL
| HE DEA ST ON

An el ection was held anong the agricultural enpl oyees of Sears &
Schunan on August 1, 1979. The |UAW had filed the petition, and the UFW
had intervened. Neither union obtained a najority, and a runoff el ection
was held. O 181 eligible voters, 74 cast votes for the | UAW 52 voted
for the UFW and 18 votes were chal | enged.

The UFWTiled post-el ection objections, alleging that the Enpl oyer
domnated and assi sted the |UAWand that the Enpl oyer encouraged its
enpl oyees to vote for the |UAWand made threats concerni ng what woul d
happen if the UAWwon the election. At the hearing, the Investigative
Hearing Examner (1HE) dismssed the first objection on the grounds that
tﬂe UFWhad present ed no evi dence that the Enpl oyer domnated or assisted
the 1 UAW

In his decision, the | HE found that one Qverfelt, an individual
who | eased |and to the Enpl oyer, threatened to termnate his | eases
wth the Enpl oyer if the UFWwon an el ection anong t he Enpl oyer's
workers. This statenent was nade wthin hearing range of a. crew of
20 enpl oyees who were working on the | eased | and.

After the first election the supervisor told groups of enpl oyees
that if the UAWwon, certain fields woul d be taken away and a | oss of
jobs would result. He also told certain enpl oyees to vote for the | UAW
Runors ran through the crews that | eases woul d be | ost and | ayof fs woul d
occur if the UFWwon the next el ection. To the Ewl oyer's managers the
potential |oss of | eases appeared to be a natter of common know edge.

The IHE did not find it necessary to determne whether Qrerfelt was
an agricultural enployer, as his remarks were rmade nore than two nont hs
before the first election, and | apse of tine woul d have dissipated their
direct inpact. It was the subsequent statenents of supervisor Felipe
which formthe critical focus of inquiry.

The | HE acknow edged the Enpl oyer's free speech rights, citing NLRB
v. dssel Packing Go., 395 U S 575 (1969), but concluded that Felipe
did not provide a sufficient factual foundation for his remarks, citing
Royal Packing Company (Feb. 5, 1976) 2 ALARB No. 29. In talking to the
enpl oyees, the supervisor did not refer to the renarks of Qverfelt and
| eft the workers wth the inpression that the Enpl oyer woul d el i mnate
jobs if the UFWwon the election. The statenents therefore did not
receive the protection of the First Arvendnent. Having been nade to a
substantial nunber of workers and carrying a coercive inpact, the
statenents coul d reasonably be expected to have affected the outcone of
th_edel ection. The | HE consequent|y recommended that the el ecti on be set
asi de.



BOARD DEA S ON

The Board affirned the decision of the IHE but clarified the reason
why Qverfelt's statenents had a coercive inpact. Not only did Felipe fail
toindicate that job | osses would be due to the act of a third party over
whi ch the Enpl oyer had no control, he also failed to indicate that the
Enpl oyer woul d make any attenpt to mtigate the effects of a | ease
cancel lation by leasing | and fromsoneone el se. Enpl oyees were thus

given the inpression that a UFWvictory woul d necessarily cause a | oss of
J obs.

Goncl uding that Felipe's statenents al one warranted setting asi de
the el ection, the Board found it unnecessary to determne whet her
Querfelt's statenent tended to affect the result of the election or
whet her Overfelt hinself was an agricul tural enpl oyer.

BOARD CRDER
Hection set aside and petition di smssed.

* * %

This case summary i s furnished for information only and is not an official
statenent of the case, or of the ALRB
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President, 1UAW for
the Petitioner.
Daniel A Garcia, Esq.
for the I ntervenor.
DEAQ S ON

STATEMENT OF THE CASE
RON GREENBERG Admnistrative Law Oficer: This case was heard before
me on Decenber 11, 12, 13, 1979,'in

1Unl ess otherwi se stated, all dates refer to 1979.
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Watsonville, California. A petition for certification at Sears & Schunan
(hereinafter "Enpl oyer") was filed by the | ndependent Uhion of Agricultural
VWrkers (hereinafter "lUAW) on July 24. O July 27, Wnhited Farm\Wrkers of
Arerica, AFL-A O (hereinafter "UFW) filed a petition for intervention. An
el ecti on was subsequently conducted on August 1. 174 eligible workers, 61
cast votes for the UFW 59 voted for the IUAW 3 voted for no union, 3 votes
were challenged. n August 8, the Regional Drector for Salinas issued his
(hal l enged Ballot Report. He ordered that two of the three chall enged ball ots
not be counted. In that the one counted vote woul d not determne the outcone
of the election, the Regional Drector recommended that a run-off el ection be
hel d.

O August 20, a run-off election was held. & 181 eligible voters,
74 cast votes for the |UAW 52 voted for the UFW and 18 votes were

chal I enged and renai n unresol ved.

On August 27, the UPWfiled an objections petition?

pursuant to Labor Code 8§1156.3(c), alleging two types o' f m sconduct. The
UFWar gued that such msconduct required the Agricul tural Labor Rel ations
Board (hereinafter "Board") to set aside the election. By order dated Cctober
17, the Executive Secretary of the Board set for hearing the follow ng

i ssues:; °

1. Wether the Enpl oyer domnated and assisted the Petitioner
| ndependent Uni on of Agricul tural

A\ RB Bxh. 1J.
3ALRB Bxh. 1M



VWrkers (IAWY, and if so, whether such conduct
affected the results of the el ection.*

2. Wet her the Enpl oyer encouraged its enpl oyees to vote for the
| AWand nade threats concerni ng what woul d happen i f the UFW
won the election, and if so, whether such conduct affected the
results of the election.

Al parties were represented at the hearing and were given full
opportunity to participate in the proceedings. The UFWand | UAWsubmtted
post - hearing briefs.

Uoon the entire record, and after consideration of the argunents nade
by the parties, | make the follow ng findings of fact, conclusions and

r econmendat i ons.

. Background
A Enpl oyer's (perations

Sears & Schunan Conpany runs a farmng operation invol ved i n grow ng
and harvesting | ettuce and caul i fl ower. Conpany-owned fields are located in
Wit sonville. The Conpany al so |l eases fields in San Juan Bautista fromM.
Charles Qverfelt. During the harvest, the |lettuce crew has 60-80 enpl oyees.
There are two cauliflower crews of approximately 20 workers in each. The
Gonpany' s General Manager is John MP ke, who oversees the entire farmng

operation. Dennis

~ ‘Mfter the UFWrested its case, the Enpl oyer noved to
di sm ss both objections, arguing that insufficient evi-
dence had been presented to substantiate either
objection. After taking the notion under subm ssion, |
granted the notion as to Qojection #1. The UFW
presented no evidence that 1n_any vvaK est abl i shed t hat
t he Enpl oyer dom nated or assisted the |UAW Thus, ny
Deci si on focuses solely on the evidence presented by
the parties involving Qojection #2.
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Parker is the harvesting superintendent. d1lbert Banuelos is a forenan in
charge of the cauliflower crews, while Eugene Felipe ("H Doctor") is the

foreman in charge of the lettuce crew

B. The O gani zi ng Canpai gn

Both the UFWand | UAWbegan their canpaign in July, anticipating the
expiration of a collective bargai ni ng agreenent between the Enpl oyer and the
International Brotherhood of Teansters (hereinafter "Teansters"). The | UAW
through rank and file enpl oyee M ke Dakiwag, collected the necessary signa-
tures on a petition to trigger the August 1 election. During that tine, the
UFWal so sent organi zers to the Enpl oyer's fields to coll ect signatures.

The Enpl oyer presented evidence that one caul i fl ower crew of
approxi natel y 20 enpl oyees did not vote in the first election. No side
received a najority of the votes cast, and the Regional Drection ordered a
run-of f el ection.

Il. |ssue-Wether the Enpl oyer encouraged its enpl oyees to vote for the | UAW
glngcgiagﬁ.thr eats concerni ng what woul d happen if the UFWwon the

A F ndings of Fact

O or about May 25, Charles Qverfelt, owner of land in San Juan
Bautista that was | eased to the Enpl oyer, contacted General Manager Me P ke
and harvesting superintendent Parker, both of whomwere present with the

| ettuce harvesting crewthat nmorning. A so present were forenmen Banuel os and
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"H Doctor." Wthin 20 feet of the entire crew, Overfelt told MPF ke and
Parker that if the UFWwon an el ection he woul d termnate the present
grow ng agreenent. Overfelt testified that he nade the statenent while
standing in the mddl e of the workers and that he was w thin earshot of 20
wor ker s.

MP ke testified that he said nothing in response to Qrerfelt's
remarks. Several workers asked McPike in the days follow ng whether it was
true. MP ke believed the statenent to be one of common know edge anongst the
wor ker s.

In early June, approxinmately one week later, Qrerfelt had a
conversation wth Eugene Felipe, "H Doctor," as the latter left the fields.
Qverfelt testified that he told "H Doctor" that he would disc up the fields
rather than |l easing the | and under a URWcontract.

Follow ng the first inconclusive election on August 1, "H Doctor"
tal ked with enpl oyees, using the translation services of Spani sh-speaki ng Eni o
"Marshal " M|l anueva. Enpl oyee Antonio Martinez testified that "H Doctor”
approached his group of six workers and said, "If Chavez's union would wn,
they woul d take away nost of the fields in San Juan Bautista, and it woul d
take away sone of the work because [there] woul d not be enough work for all
the workers." Marshall corroborated Martinez's testinony. Martinez further

testified that after

The group consi sted of the wtness, David Aguirre, David M| egas,
Ref ugi on M || egas, Jame Toscano, and Enrique M || egas.
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the first election, "H Doctor" told themto vote for the | UAW®

VWrker Jose (onzal es testified that he was wth anot her group of
workers on the day followng the first election. "H Doctor” and Marshal |
delivered the sane nessage to these workers regarding discing up the fields in
San Juan Bauti st a.

Enpl oyees Jesus Cabal lero and Isidro Soto corroborated the
remarks attributed to "H Doctor” followng the first election, Soto
testified that his remarks occurred during a 15-day period foll ow ng the
first election.

Enpl oyee Santiago Quintero testified that after the first
el ections, runors ran through the crews that sone | eases were going to be
up and that sone workers would be laid off. Quintero further testified
that other workers said that "H Doctor” was offering noney for votes
agai nst Chavez's Uhion.

VWrker Leon Juan, who testified for the |UAW stated that he heard
workers talking after the first election about the fact that the Conpany

mght cut fields and cut work if

®Eugene Felipe ("H Doctor") did not testify at the
hear i ng.

I make no finding as to whether "H Doctor" of fered workers noney
to vote against the UPW Those worker runors are totally unsubstantiated and
nust be treated as uncorroborated hearsay. "H Doctor," who was described by
workers as a very generous rman, often | oaned workers noney that |ater woul d be
deducted fromtheir paychecks. Thus, his frequent noney advances conti nued
during the organizational canpai gn and were not necessarily related to the
el ecti ons.



the UPWwon the el ection. Juan testified that everybody was tal king about it.
General Manager MPi ke testified that in August quite a few enpl oyees asked
about |oss of |eases or |osing work because of |eases at San Juan Bautista
ranches. Harvesting Superintendent Parker further stated that in August,

enpl oyees asked whether a URWvictory woul d nean losing fields in San Juan
Bautista or any other area.

The testinony of all wtnesses confirns the fact that "H Doctor"
nade these remarks to many of his crew nenbers followng the first el ection.
| therefore conclude that "H Doctor,” followng the first election, told
workers that if the UFWwon, they woul d take away nost of the fields in San
Juan Bautista, and there woul d be | ess work.

| further find that "H Doctor” tol d enpl oyee Antonio Martinez to
vote for the | UAWS®

B. Goncl usions of Law

Having found that "H Doctor” nade the above renarks to enpl oyees,
two inquiries follow (1) Wether "H Doctor” is a "supervisor"” as defined by
[f1140.4(j) of the Act; and (2) Wiether the statenents warrant setting aside
the el ecti on.

Section 1140.4(j) of the Agricultural Labor Rel ations

® credit Martinez's uncontradicted testinony, finding Martinez to
be a particularly credible wtness. A though an active UFWsupporter,
Martinez's version of the incident sounded particularly believable. The
statenent of advise by "H Doctor” to vote for the |UAWis clearly consistent

w th his warning agai nst voting for the UFW
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Act states that:

the term' supervi sor® neans any individual having the authority,
inthe interest of the enployer, to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign, reward, or discipline
ot her enpl oyees; or the responsibility to direct them or to
adjust their grievances, or to effectively recommend such
action, if, in connection wth the foregoi ng, such authority is
not of a nerely routine or clerical nature, but requires the use
of independent judgnent.

General Manager MPi ke testified that "H Doctor" runs the |ettuce
crew He hires and fires all workers who do work on that crew Heis
responsible for directing the work of all lettuce crew enpl oyees. dearly,
his job responsibilities nake hima supervisor as defined by 111140.4 (j) of

the Act. Md-Sate Horticulture ., 4 ALRB No. 101 (1978); Ander son Farns

., 3 ALRB No. 67 (1977).°

In anal yzing the effect of the remarks "H Doctor" nade to nany
groups of enployees, | amaware of the ALRB s agreenent with the reservations
expressed by the National Labor Relations Board in overturning el ecti ons on
the basis of the Board's eval uati on of canpai gn statenents out of the context

of a heated el ection canpai gn Jake J. Cesare & Sons, 2 ALRB

°Al t hough the UPWargues that Charles Qverfelt is an"agricul tural
enpl oyer"” as defined by Section 1140.4(c) of the Act, it is unnecessary for ne
to nake that finding for purposes of the Decision. The Qverfelt remarks were
nade in late My, nore than two nonths before the first election. The passage
of tine apparently had dissipated the effect of these remarks prior to the

first election.

M/ focus of attention nust necessarily nmove to the tine foll ow ng
the first election, when supervi sor Eugene Felipe used the Qverfelt statenents
as background for his own renarks.



No. 6 (1976); Mbdi ne Manuf acturing Gonpany, 203 NLRB 527 (1973).

Furthernore, the ALRB has endorsed Enpl oyer free speech
guidelines set forth by the US Suprene Gourt in NLRB v. @ ssel Packing
(., 395 U S 575 (1969) .

He may even nmake a prediction as to the precise effects he

bel i eves uni oni zation w Il have on his conpany. |In such a case,
however, the prediction nust be carefully phrased on the basis of
obj ective fact to convey an enployer's belief as to the
denonstrabl y probabl e consequences beyond his control or to
convey a nmanagenent decision already arrived at to cl ose the
plant in case of unionization. See Textile Wrkers v. Darlington
Manufacturing Go., 380 U S 263, 274, n. 20 (1965). |If thereis
any inplication that an enpl oyer may or nay not take action on
his own initiative for reasons unrel ated to economc necessities
and known only to him the statement is no | onger a reasonabl e
prediction based on available facts but a threat of retaliation
based on msrepresentati on and coercion, and as such w t hout
protection of the First Anendnent. Id. at 618.

Qearly, any balancing of an enpl oyer's free speech rights agai nst
enpl oyee rights guaranteed by UL152 of the Act nust necessarily consider the
coerci ve inpact of "unfounded predi ctions" upon enpl oyees who are econonmcal |y
dependent on their enployer. Royal Packing Gonpany, 2 ALRB No. 29 (1976) .

A bert C Hanson d/b/a/ Hanson Farns, 2 ALRB No. 61; Dal-Tex ptical, 137 NLRB
1782 (1962).

It is apparently the enployer's position that the May 25
conversation between Qverfelt and Conpany personnel provided sufficient
factual foundation for "H Doctor's" subsequent renarks regardi ng the
termnation of the San Juan Bautista lease, if the UFWwon the el ection.

However, that analysis is not consistent wth the
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facts of the present case. The Qverfelt renmarks occurred on May 25. The
first election was not held until August 1. After that date, "H Doctor" nade
different remarks to different groups of people. He told Antonio Martinez and
one group of workers that they woul d take away nost of the fields in San Juan
Bautista and there woul d not be enough work for all workers. "H Doctor,"
during this period also told Martinez to vote for the | UAW Enpl oyee |sidro
Soto testified that "H Doctor's" remarks occurred within a 15-day period
followng the first election. Wirker Santiago Quintero testified that runors
ran ranpantly through the crews followng the first election.

At no tine during those conversations between "H Doctor” and the
different groups of enpl oyees did the foreman provide a "sufficient factual

foundation" for his remarks. Royal Packing Go., supra. According to the

testinmony of all worker wtnesses, "H Doctor” never referred to the Qrerfelt
statenents of May 25 or early June. The worker wtnesses testified that "H

Doctor" told themthat if the Chavez 'union won, they woul d take away fiel ds
(enphasis supplied). dearly, "H Doctor's" renarks |eft the inpression that
the enpl oyer mght take action on his own initiative for reasons unrelated to
econom c necessities and known only to him The statenents therefore are not
protected by the Frst Amrendrent.

| conclude that "H Doctor's" renmarks to a substantial nunber of

workers followng the first el ection had a coercive
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i mpact and coul d reasonably be expected to have affected the outcone of the

el ecti on.

RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons herein, |
recommend that the UFV$ objection be sustained and that the el ection be set

asi de.
Cated: February 1, 1980

Respectful |y submtted,

Ron G eenberg
Admnistrati ve Law G fi cer
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