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DEA S ON AND CRDER
n Decenber 5, 1978, Administrative Law Gficer (ALO Jeffrey S

Brand i ssued the attached Decision in this proceedi ng. Thereafter, Respondent
and the General Qounsel each filed exceptions, a supporting brief and a bri ef
inreply to the other's exceptions.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis nmatter
to a three-nenber panel.

The Board has considered the record and the ALOs Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALOonly to the extent that they are
consi stent herew th.

The conpl aint all eged that Respondent viol ated Labor Code
Section 1153(c) and (a) by its discharge of enpl oyee R goberto Nava and its
refusal to rehire his brother, Antonio Nava.

General (ounsel excepts to the ALO s concl usi on t hat



Respondent did not violate the Act by refusing to rehire Antonio Nava in the
fall of 1977. As the record does not showthat this individual was treated in
a different manner than other applicants for work, we find no nerit inthis
exception.¥ See, Radio Gficers' Lhion v. NLRB, 347 US 17, 33 LRRV 2417
(1954).

W disagree with the ALOs conclusion that Respondent's di scharge of
R goberto Nava (MNava) constituted a violation of the Act. A though we concur
inthe ALOs finding that Respondent had know edge of Nava's union activity, we
find no causal connection between that know edge and Respondent's decision to
termnate Nava.

Nava was rehired by Respondent, pursuant to a settlenent agreenent,
on Septenber 12, 1977, at the begi nning of Respondent’'s harvest season. Like
other new hires, he was told at that tine that he should not mss any work and
that any necessary absences shoul d be cleared in advance wth his supervi sor.

h the followng Sunday, Nava' s brother A e andro infornmed Nava' s supervi sor,
Ron Yanashita, that Nava had a cold and woul d not be working that day. n
Mbnday, Respondent's ranch manager, Louis Morton, received a call froma union
agent saying that Nava had been inforned on Saturday night that his grandnot her

in Mxicowas ill and that he had immediately left for Mexico.? Mrton replied

YIn‘arriving at this conclusion, we disavowthe ALOs analysis regarding the
relative degree of union involvenent of Antonio and the anal ysis which
di scounts the significance of the famly rel ati onshi p between R goberto and
Ant oni o.

Nava testified that he traveled by car to Los Angel es and then boarded a
bus for nore than a 50-hour trip to his destination. He was unable to present
any bus receipts or other evidence to substantiate the clai ned travel.
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that Nava hinsel f shoul d have called and that the ranch offices were open

t hroughout the weekend. The union agent told Morton that Nava had tried

W thout success to contact the ranch, but Nava testified at the hearing that he
had not attenpted to contact his supervisor or the ranch office.

n the second Thursday follow ng his departure, Nava tel ephoned to
say that he had returned and asked whet her he coul d cone back to work. He was
advised to call his supervisor, Yanmashita, whomhe contacted the next day.
Yanashita told hi mhe could return on Monday. Uoon his return to work, Nava
was asked for a verification of the reason for his absence and was told that he
woul d be allowed five days in which to provide it. As he failed to produce any
verification wthin the allotted tine, Nava was termnated the fol | ow ng
Sat ur day.

The ALOcites two bases for his conclusion that Respondent
di scharged Nava because of his union activity: first, that there was no
uniformy enforced absentee policy wth which Nava shoul d have been expected to
conpl y; second, the requirenent of verification wthin five days was both novel
and unreasonabl e.

The ALO acknow edges the exi stence of a conpany policy wher eby
| eaves for personal reasons are granted only upon prior witten request to the
nanagenent, but finds that the policy was applied in an "arbitrary and
di scretionary" nmanner, wth each case being viewed on its own facts. In
support of this statenent, the ALOcites Respondent's treatnent of the absences
of four other enpl oyees: Jesus Slva, Jesse Slva, Qiadal upe Rodriguez and

Santiago Gonzal ez. Contrary to the ALQ we find these instances
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i ndi cate that Respondent's absence policy was equitably applied as to Nava and
the other four enpl oyees, and does not constitute evidence of disparate
treatment of Nava.

The record shows that Respondent's main concern with regard to
absences is that wherever possible they be cleared in advance with ranch
nmanagenent . ¥ Absences not cleared i n advance are consi dered unexcused absences
and may result in disciplinary action of varying degrees depending on the
nunber of prior absences. hexcused absences nay becone excused absences if
the worker can provide an acceptabl e excuse upon his return. Exanpl es of
accept abl e and unaccept abl e excuses are given as part of the witten statenent
of the Enpl oyer's absence policy.

Uhder Respondent's pol icy, where an unexcused absence exceeds one
week (that is, where the enpl oyee has not obtained prior approval and fails to
appear for one schedul ed week), the enpl oyee beconmes subject to i nmedi ate
termnation. Termnation nay be avoi ded upon presentati on of an acceptabl e
excuse. However, this type of absence is viewed nore critically than one whi ch
does not exceed a week.

The facts concerni ng the absences of Santiago Gonzal ez, Jesus

S lva, Qiadal upe Rodriguez, and Jesse S lva do

¥Under Respondent's | eave policy, an absence of a week or |ess
nay be approved orally. Anything l[onger is considered a | eave of absence for
which a prior witten request and approval are required. d earance invol ves
di scussion of ranch workload with a supervisor. The record contains an exhibit
whi ch consi sts of nunerous filled-in |eave-of -absence request forns.

““Energency illness in famly" can be the basis for an excusabl e absence.
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not establish any substantial deviation from or discrimnatory application of,
the af orenentioned policies. Gnzal ez was off work for a week or so as the
result of an eye injury he suffered on the job. Respondent ' s own doct or
recommended that Gonzal ez stay off work until rel eased by an eye specialist.
This was clearly an excused absence.

Jesus Silva had gone deer hunting on a Saturday and Sunday when wor k
was not being perforned. H's supervisor, Ron Yanashita, who was al so Nava's
supervisor, was anware that S |va had gone hunting and accepted S |va s excuse
of having sore legs fromthe trip when Slva returned after mssing work on
Mbonday and Tuesday. This absence was the result of a physical probl emand
| asted only two days. The supervisor had no reason to doubt the excuse
of f er ed.

Assi stant ranch nanager Marvin Allinson testified that Quadal upe
Rodri guez had been absent for a week? when he (Allinson) started to wite up a
termnation notice. That evening, Rodriguez wife or daughter tel ephoned the
ranch and expl ained that Rodri guez had been in Mexi co, had foot probl ens upon
his return, was seeing a doctor, and woul d be back at work the next day.

Rodri guez was known to have a foot problem However, Alinson subsequent!y

di scovered that Rodriguez’ excuse

YRespondent ' s enpl oynent records indicate that the total nunber of days
between the |l ast day Rodri guez worked and when he resunmed work was 11. This
obvi ousl y i ncl uded one weekend and per haps anot her weekend and a hol i day
(Menorial Day). The record does not ind cate what days were bei hg wor ked
during this nonharvest period. In any event the General Gounsel has not shown
that, given all the circunstances, Rodriguez' absence was on a par wth that of
R goberto Nava.
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was fabricated and that in fact Rodri guez had been working for anot her
conpany during his absence. Rodriguez was then term nated.

Fnally, Jesse Slva was discovered to have been off work, w thout
| eave, for six or seven days. To ascertain his whereabouts, the Enpl oyer called
his father, the aforenentioned Jesus S |va, who reported what he thought were
the reasons for his son's absence. The elder Slva was told that his son woul d
have to appear for work the next day or be termnated. Jesse returned the next
day and retained his job. H's absence occurred during a nonharvest period and
did not exceed the one-week limt.

R goberto Nava' s absence stands in sharp contrast to each of the
situations described above. Wthout securing either oral or witten approval
fromhi s Enpl oyer, as he had been told he shoul d do, Nava | eft on a two-week
tripto Mxico, inthe mddl e of the harvest season and only one week after he
had j oi ned Respondent's work force. These factors nmake hi s unaut hori zed
absence consi derably nore serious than the ot her enpl oyee absences di scussed by
the AQY Mreover, the sonewhat inconsistent explanations of Nava's absence
that were initially received fromNava s brother and his uni on agent gave
Respondent cause to doubt Nava's excuse and nmade verification nore inportant

than it was in

Y 'nYoung & Hay Transportation Co., 205 NLRB 619 (1973), it was noted that
the record did not showw th any degree of clarity what Respondent's standard
was Wth respect to tolerating certain enpl oyee msconduct, but the di scharge
of the alleged discrimnatee was found to be lawful |argely because the General
Qounsel failed to prove that msconduct by ot her enpl oyees who were not
di scharged was as serious as that of the alleged di scri mnatee.
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the other cited absence situations. Fnally, as previously noted, Respondent's
own procedures call for unexcused absences exceedi ng one week to be handl ed
differently fromthose which do not exceed one week; Nava's was the only
absence which clearly exceeded that period of tine.

Al though Respondent, in accordance wth the conpany | eave of absence
policy, could have rejected Nava' s excuse out of hand and di scharged him it
allowed himto retain his job on the condition that he provide verification of
the reason he gave for being off work. And although Respondent’'s rul es
requi red that any evi dence verifying the reason for an unaut hori zed absence be
submtted to the ranch supervisor wthin 48 hours after the enpl oyee's return,
Nava was given five days in which to provide verification.” The record shows
that such verification woul d have been acceptabl e in tel ephonic, tel egraphic or
witten form According to Nava, he conpl ained that five days woul d not be
enough tine, but nonethel ess wote to his grandnother the followng day. A no
tine did he tell his supervisor or any other representative of Respondent that
the verification was on its way. A though the record shows that calls to the
town in Mexico where his grandnot her |ived had been nade froma tel ephone whi ch
Nava used, it is not clear why he did not i medi ately seek to reach his
grandnot her by phone. Under these circunstances, we concl ude that Nava was not

deni ed an adequat e opportunity to verify the reason

Z’ The ALO notes the fact that Respondent gave Nava five days as further
evidence that "there was no 'set policy'". Ve draw no adverse inference from
t he ;act that Respondent al |l owed Nava three extra days to provide the required
verification.
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for his absence.

Gontrary to the ALQ we do not view Respondent's absence policy as a
pretextual basis for the discharge sinply because it allows for judgnent calls
to be nade by the supervisors. Qur concern here is whet her the supervisorial
discretion was exercised in a nanner constituting discrimnation or disparate
treatment based on union activity, or in a nanner consistent wth conpany rul es
and past personnel actions. A though the absence policy did not require Nava's
termnation, or even that he provide verification, Respondent’'s decisions in
this regard were not inconsistent with either its witten policies? or its
treatnent of enpl oyees in other absence situations.

In view of the above findings, we conclude that the allegations in
the conplaint regarding both Antoni o and R goberto Nava have not been proved by
a preponderance of the evidence.

RER

Pursuant to Labor Gode Section 1160.3, the Agricul tural

HEHTELELEEETr

LEETHETETLTTT Ty

¥The ALO notes that Respondent failed to prepare a neno on pendi ng
disciplinary action for Nava pursuant to Paragraph 26 of its Schedul e of
Gontrol. This he considered to be an indication that Respondent di sregarded
its own rules and regul ati ons concerni ng unexcused | eaves. However, revi ew of
the docunent setting forth the Schedul e of Control shows that the provision in
question was neant to apply to isolated i nstances of absenteeism not to
unexcused absences of nore than one week. Separate procedures, involving
pr epar a'i[( ion of a notice of termnation, were applicabl e to absences exceedi ng
one week.
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Labor Rel ations Board hereby orders that the conplaint inthis natter be, and
it hereby is, dismssed inits entirety.

Dat ed: January 18, 1980

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

Tenneco Wést, Inc. (URWY 6 ALRB Nb. 3
Case No. 77-CE47-F

ALO DEAQ S QN

The conplaint herein alleged that Respondent violated Section
1153(c) and (a) of the Act by discharging R goberto Nava and refusing to
rehire his brother, Antoni o Nava, because of their union activities.

An el ection was hel d anong Respondent' s enpl oyees in 1975, resulting
in certification of the union in 1977 and the commencenent of
negotiations. Both Navas, especially R goberto, were active in the 1975
canpai gn on behal f of the union. R goberto was el ected president of the
ranch coomttee that was forned on behal f of the union after
certification.

R goberto and another brother, A e andro, were involved in a
settlenent agreenent, unrelated to the instant case, which permtted them
toreturn to work in 1977. on his return, R goberto was I nformed by the
ranch superintendent that he should not mss any work, but if that were
necessary, he shoul d notify the conpany ahead of tine.

h the Sunday followng his return, Rgoberto | eft for Mexico after
being inforned that his grandnother was ill. He drove with his brother
Antonio to Los Angel es and then went by bus to Mexico. (No receipt for
the bus trip was produced at the hearing.) He did not contact the
conpany, but asked his father to do so. Hs father instead contacted a
union agent, who in turn notified the conpany. Respondent's general
nmanager indi cated then that R goberto shoul d have cal l ed hinsel f and t hat
the ranch offices were open al | weekend.

H even days later, Rgoberto called to say that he had returned and
wanted to resune work. He was told to cone in, but that in order to keep
his job he woul d have to provide verification of the reason for his
absence wthin five days. Failing to produce verification wthin that
tine, R goberto was term nated.

The ALO concl uded that the di scharge was notivated by an anti-uni on
purpose and was therefore in violation of Section 1153(c) and (a). He
arrived at that conclusion by finding Enpl oyer know edge of R goberto's
union activity and a pretextual business justification for the discharge.
Acknow edgi ng a conpany pol i cy whereby | eaves for personal reasons
required a prior witten request, the ALO determned that the procedure
was applied in a discretionary and arbitrary nanner, that each case was
viewed on its own

6 ALRB No. 3



facts. He also found that the five-day verification period was
unreasonabl y short and w thout precedent and that the strength of the
union tended to fluctuate wth the presence or absence of R goberto.

Antoni o Nava was not rehired in 1977 after having mssed the 1976
season. He was less active in the union than his brother. He clained to
have sought rehire on four separate occasions. The ranch superi nt endent
testified that there were only two such occasions. Antonio was told that
there were no j ob openi ngs.

The ALOfound it unnecessary to resolve the issue as to the nunber
of work requests. He concluded that the General Gounsel had not net his
burden of show ng by a preponderance of the evidence that the failure to
rehire was because of Antonio' s union activity. & significance were
findings that Antonio had in essence no continuing relationship wth
Respondent and that there was no specific procedure for notifying
potential enpl oyees regarding the start of harvest.

BOARD DEAQ S ON

The Board uphel d the ALO s concl usi on that Respondent di d not
violate the Act by refusing to rehire Antonio Nava, but it disagreed wth
hi s concl usi on that Respondent's di scharge of R goberto Nava (Nava)
constituted a violation of the Act.

The Board found no causal connection between the Respondent's
know edge of Nava's union activity and the decision to termnate him Hs
absence was viewed by the Board as, bei ng considerably nore serious than
those of other enpl oyees who had their excuses accepted. The Board al so
noted that: (1) the inconsistent explanations of Nava' s absence that were
initially received fromNava s brother and his uni on agent gave Respondent
cause to doubt Nava' s excuse and nmade verification nore inportant than it
was in the other cited absence situations; and (2) Respondent's own
procedures call for unexcused absences exceedi hg one week to be handl ed
differently fromthose which do not exceed one week, and Nava's was the
only absence which clearly exceeded that period of tine. As to the five-
day verification requirenment, the Board concl uded that Nava was not deni ed
an adequat e opportunity to verify the reason for his absence. The Board
concl uded that al though the absence policy did not require Nava' s
termnation, or even that he provide verification, Respondent's decisions
inthis regard were not inconsistent wth either Respondent's witten
policies or its treatnent of enpl oyees in other absence situations.
Accordingly, the conplaint was di sm ssed.

* * *

This case summary is furnished for infornmation only and is not an official
statenent of the case or of the ALRB.
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STATE GF CALI FORN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:
Case Nb. 77-CE47-F

TENNECO VEEST, | NC,

Respondent ,
and
WN TED FARM WIRKERS OF AMER CA
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Charging Party.
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DEaQ S ON G- THE ADM N STRATI VE LAWCFH CGER

JEFFREY S BRAND, Administrative Law Gficer: This case was heard
before ne on March 8, 9, 10, 11, 18, 19, 1978, at the Aty Gouncil Chanbers
in Merced, CGalifornia.

. JIRSDCIIN

Tenneco Vst Al nond Ranches is one segnent of Respondent, Tenneco
Wst, Inc. Further, Tenneco Wst A nond Ranches is the successor to L. D
Properties Corporation, a wholly owed subsidiary of Hershey Foods Corporation.
Tenneco Vst A nond Ranches, raises Alnonds in the Merced, Madera and Fresno
Gounties. Tenneco Vest A nond Ranches and the conpany of which it is a part —
Tenneco VWst, Inc., Respondent herein —is an agricultural enployer wthin the
neani ng of 8§ 1140(c) of the Agricultural Labor Rel ations Act.

Further, the Uhited Farrmorkers of Anerica, AFL-Q O (hereinafter
"the Lhion") is a labor organization representing agricultural enpl oyees wthin
the neaning of 8 1140.4(f) of the Agricultural Labor Rel ations Act (hereinafter
referred to as the "Act").

1. THE ALLEGED UNFAI R LABCR PRACTI GBS

h February 15, 1978, a conplaint issued in the above entitled
natter alleging that Respondent, Tenneco Vést, Inc. violated Sections 1153(a)
and (c) of the Act by discharging R goberto Nava on ctober 8, 1977, by
refusing to rehire his brother Antonio Nava for the 1977 harvest because of
their activities on behal f of the union.



Respondent while admtting their status as an agri cul tural
enpl oyer and admtting that certai n enpl oyees were supervisors wthin the
neani ng of the Act, denied the allegations of the conplaint in all other
respect s.

[11. FINJNGS G- FACT

A The (perations of Tenneco Vést, Inc. and Tenneco Vé¢st A nond Ranches

During the course of the hearing, it was stipulated that Tenneco
Vst Al nond Ranches (herei nafter Enpl oyer or Respondent) is, for all
pur poses, a successor to L. D Properties Gorporation and a whol |y owned
subsi di ary of Hershey Foods Gorporation. It 1s undisputed that Tenneco
Vst Al nond Ranches cane into existence in July of 1977 when Tenneco Veést,
Inc., purchased the real property and equi pnent now conpri sing the enpl oyer
fromL. D Properties Corporation.

It is also undisputed that the personnel and operational structure
of Enployer renained virtually identical after the takeover of L. D Properties
Gorporation by the Ewl oyer. Ewpl oyer nai ntai ns al nond grow ng —operati ons at
four ranches naned Snelling, Chowchilla, Mdera, and Fresno —in the Mrced,
Madera and Fresno counti es.

The General Manager of the four ranches was, during the dates in
question, and presently is Lou E Mrton. Mrton, who has served as general
nmanager of the ranches since 1975 when they were under the control of L. D
Properties, admnisters all operations for the ranches including its |abor
rel ations policies.

Mrton is assisted in his duties by Marvin C_Alinson who has
been the assistant General Manager of the four ranches since 1974.

Each of the four ranches is admnistered by a superintendant.
Both the Chowchilla and Snelling Ranches have two forenan. The Madera Ranch
has one foreman, while the Fresno Ranch operates w thout foreman at all and
Is under the control of its superintendant.

The superintendant of the Madera Ranch, where nost of the all eged
I ncidents were to have occurred, has at the tines alleged and presently is Ron
Yanashita. Hs responsibilities include naking sure that all work is properly
done and that jobs are assigned. Wiile he clearly has authority to hire and
fire, he testified that he left nost of the hiring to his forenman, Del bert
Gissom (It is admtted that Morton, Alinson, Yanashita and Qi ssomare
supervisors wthin the neaning of the Act.



B Qganizing for an Hection at Respondent’' s A nond Ranches

The Whion, charging party herein, commenced an organi zat i onal
canpai gn anongst the enpl oyees of Enpl oyer's predecessor (L. D Ranches) in
Novenber of 1975.

Wile it is not necessary to fully chronicle the activities of the
enpl oyer and the Uhion during the course of the canpaign in 1975, the record
fully reflects the activities of both. The Gonpany actively pursued its No
Lhi on position through the distribution of handbills and ot her canpai gn
literature. (See Generally Ewl oyer Exhibit 11) Lou Mrton, who was in charge
of Respondent's canpaign, testified that the leaflets, handbills and ot her
naterials in Enployer 11 were either handed to or read to the enpl oyees at
neetings often convened during the break periods. Mrton also testified that
gui del 1 nes were issued to Gonpany supervi sors and forenan on how to proceed
during the organizi ng canpai gn. (See Enpl oyer Exhibit 6) Wile Mrton
testified to his belief that these guidelines were generally followed, fewif
any of the actual supervisors and foreman to whomthey were directed testified,
so their actual application renains open to question.

_ Mader a Superi ntendant, Yanmashita was actively involved in the
election canpaign as well. He testified to giving out at |east three different
handbi | I s and bei ng present at neetings wth the workers to explain the conpany
posi tion.

C The Hection and it's Afternat h

The el ection held on Decenber 6, 1975, resulted in a Lhion victory
by 65 to 43 nargin. O January 5, 1977, the Whion was certified as the
representative for the enpl oyees of L. D Corporation.

Negot i ati ons between the Gonpany and the Uhi on conmenced al nost
i medi atel y. Mnuel Hernandez, the Uhion representative for the area,
testified that subsequent to certification, he called a neeting in A anada,
CGalifornia, where the workers of L. D Gorporation el ected a Ranch coomttee
and set up a coomttee for negotiations. 1In fact, nunerous neetings wth the
conpany to negotiate a contract have been held. (See infra.)

D R goberto Nava
(1) Early work history and support for the Uhion

~ Toalarge extent, the facts surrounding the hire, union
S_CIIVI th es, and eventual discharge of R goberto Nava by Respondent are not
i sput ed.

R goberto Nava first worked for L. D Corporation at the Mdera
Ranch for a brief period in 1972. He also worked for short periods during the
1973 and 1974 seasons at Madera. During these



stints, he was hired by superintendant Ron Yanashita and did prinarily
field work as an alnond pruner. In 1975 R goberto Nava returned to the
Madera ranch for the 1975 harvest as a tractor driver. Again, he was hired
by Ron Yamashit a.

Curing the 1975 canpai gn, R goberto was active in support of the
Lhion. By his own testinony, R goberto Nava stated that he constantly spoke
wth the workers about the Act both before work, during the | unch hour and
after work was over for the day. After explaining the rights under the Act,
R goberto then began soliciting authorization cards so the Lhion coul d obtain
t he necessary show ng for an el ection.

He testified that during the height of the canpai gn, he woul d call
workers toget her and answer questions they mght have about the Lhion. In
fact, at the tine of the election, he was of fered as an observer by the Unhion
al though he did not serve in that capacity because of conpany obj ecti on.
Yanashi ta acknow edged that R goberto was "open" in his support for the Uhion
and that he probably di scussed the Uhion wth the enpl oyees.

Li kew se, Lou Morton testified that by the tine of the Pre-H ection
Gonference in 1975, he was aware that R goberto was a supporter of the UFW

In fact, R goberto was el ected president of the Ranch Coonmttee for
the UFWthat was forned subsequent to certification in 1977. Thereafter, he
participated in negotiating sessions on behal f of the Uhion —sessions attended
by CGonpany supervi sorial personnel such as Lou Mrton.

Manuel Hernandez the URWrepresentative invol ved i n organi zi ng
Respondent ' s ranch, al so acknow edged R goberto's support for and interest in
the Lhion. He noted that when R goberto returned to work in 1977 (See infra.)
hﬁ was hﬁpef ul that this would spur a waning interest on behal f of the Lhion at
t he Ranch.

(2) R goberto's 1977 work history: rehire and di scharge

Prior to the 1977 harvest, Whfair Labor Practice charges essentially
unrelated to the action herein were pending against L. D Properties, Inc. The
all eged discrimnatees were R goberto and his brother A e andro. Those
particul ar charges were eventually settled 1/, and as a part of the settlenent,
R goberto returned to work (the conpany in the interi mhad becone Tenneco Vést,
Inc.) for the 1977 harvest.

1/ The settlenent agreenent for those particular unfair |abor practice charges,
is attached General CGounsel Exhibit 6. It has relatively little beari ng on
this hearing other than to indicate that it explains how R goberto and hi s
Erot her, Alejandro, returned to work at Respondent's ranch for the 1977
arvest .



R goberto returned to work approxi nately the 12th of Septenber.
Woon his return, Rgoberto testified that Yamashita told hi mabout the conpany
rules. He was told that he should not miss any work and that if he did mss
work he shoul d | et Yamashita know Yanashita, according to R goberto, further
told himthat he woul d not tolerate "pl ayi ng around” on the job and if he did,
he mght be fired on the spot. Wiile Yamashita did not corroborate this
conversation in all respects, the substance of his testinony was simlar. He
said that he expected good attendance and that if soneone mssed work, soneone
el se woul d be placed in his stead.

It was not long after Rgoberto's return, however, that he and
Yanashita had a di sagreement. R goberto, as he had in the past, continued in
his active support for the Lhion. The week of his return a negotiating session
was schedul ed with the Gonpany. R goberto sought to attend the session al ong
wth his brother A e andro.

Yarmashi ta was opposed. He saw no reason for both of the brothers to
attend. Yanashita expressed his dissatisfaction wth the idea to R goberto.
Nonet hel ess, R goberto, along wth his brother, attended the neeting.

Yanashita testified that while R goberto did not |eave wth permssion, he was
not di scipli ned.

The Sunday follow ng his return and subsequent to the negoti ati ng
session, R goberto recounted the incident that all parties agree was the
catalyst for his discharge. R goberto testified that he recei ved a phone cal |
fromhis niece in Qotija de la Paz, Mexico where he was born. Hs niece told
himthat his nother was i1l and that he shoul d cone i mmedi at el y.

R goberto expl ained that he, as opposed to the ot her nunerous Navas
wor ki ng for Respondent, felt obligated to go because he owned the house t hat
his nother was living in and he was payi ng a good portion of her support. 2/

He then recounted that, despite the fact he was feeling ill on
Sunday, Septenber 18, he headed for Mexico. He drove wth his brother Antonio
fromHM anada to Los Angel es. He stopped briefly in Los Ahgel es —appr oxi nat el y
one hour —add then headed in a bus for Mxico. He paid for the bus ticket in
cash. Under cross examnation, he admtted that it woul d have been faster to
fly and that he was in a rush, but he naintained that he coul d not nake
connections out of Fresno to Mexico and that the conbi nation of car and bus was
the fastest neans available. No receipt for the bus ride to Mexico was
produced at the heari ng.

Z  Receipts for noney orders that R goberto allegedy sent to his nother

are part of the record, General (ounsel s 3a-e.



Al parties agree that when he left for Mexico, R goberto did
not contact the Gonpany directly. Rather, he asked his father to call the
Gonpany for himand to expl ain his expected absence.

R goberto's father did not testify but what happened next is
corroborated by several wtnesses. Apparently, Rgoberto's father did not call
the Gonpany directly, but instead contacted the Uhion representative Manuel
Hernandez. Manuel Hernandez testified that, in fact, he did receive a call
fromAntonio Nava ., Rgoberto' s father, and he in turn contacted Lou Mrton
totell himabout the emergency and that R goberto woul d not be at work for
approxi natel y two weeks. Hernandez stated that Morton said he w shed R goberto
had been nore responsi bl e and had contacted the Gonpany directly. Hernandez
tried to explain that it was an energency and this was the best that coul d be
done. Again, Mrton' s testinony corroborates this train of events.

It is clear fromthe record that R goberto had returned from Mexico
by Septenber 29, 1977. Lou Mrton testified that he received a call from
R goberto on the 29th. R goberto told hi mwhere he had been and requested he
be allowed to return to work. Mrton told himthat he woul d have to speak wth
Yanashita. R goberto's recounting of the conversation is simlar.

During this period two simul taneous sets of conversations took
place. The first involved conversations anong Conpany supervisorial personnel
as to whet her and under what conditions R goberto should be allowed to return
to work after what they viewed as an unexcused absence. The second concer ned
R goberto' s discussions wth Yanashita about his return. For the sake of
chronol ogi cal clarity, they are considered here in reverse order.

The sane day as his conversation wth Mrton, R goberto attenpted to
contact Yamashita. He was unsuccessful, but did manage to reach hi mthe
followng day. R goberto was told by Yanashita that he could return, but that
he woul d only do what ever work was | eft to be done.

That Saturday, (apparently Qctober 1, 1977) R goberto returned.
Yanashita told himthat since they were only goi ng to nove equi pnent that day,
that he should return to work on Monday.

R goberto did as instructed and on Monday he returned to the Ranch.
At this tine, Yanashita questioned himfurther about his trip to Mxico. It
was at this tine, that Rgoberto was inforned that while he could return to
work he coul d not keep his job unless he had a "letter" or "notarized
statement” confirmng his trip to Mxicowthin five days. R goberto testified
that he protested the short period of tine because of the difficulty of
comuni cating wth the small town in MxXico.



Yanashita, according to Rgoberto, said that he was sorry, but it was all
that he coul d do.

Yanashi tas deci sion that R goberto could only have five days to
verify his absence was apparently arrived at in conversations between Mrton,
Yarmashita and Marvin Allinson. Qver the course of at |east two conversations,
the five day rule was agreed to. During the conversations Yanashita opted for
imediate termnation (see testinony of Lou Morton,) while Mrton chanpi oned
R goberto to the extent that he felt it was an energency and that perhaps
imediate termnation for | eaving wthout permssion was too harsh. It is not
clear what Allinson's specific feelings were except that he concurred in the
deci sion and distrusted R goberto’ s reasons for bei ng absent from work.

Curing the discussions as to whet her and under what conditions
R goberto shoul d be al lowed to return to work, it should be noted that
A linson, Mrton and Yamashita were aware of and considered the inpact of a
di scharge of Rgoberto inlight of the fact that he was openly active in the
uni on and a nenber of the negotiating coomttee. As Mrton put it, they were
aware of it and "gave weight to it" because they "did not want to end up in a
hearing such as this."

Yanashita further testified that he rel ayed the decision to
R goberto essentially as R goberto had recounted it. Yanashita, however,
testified that the conpany was |ooking for a "letter, telegramor phone call"
whi ch woul d expl ai n the absence. Yanashita further nainta ned that he favored
i medi ate termnation because there was no other case he coul d recall where
soneone just left wthout seeing him He further testified that he never gave
a leave like that unless there was a death in the famly.

~ Rgoberto testified that the day fol | ow ng Yanashita's request
for verification, he nailed a letter to his nother requesting the
docunent ati on requested by the Conpany.

Aside fromhis protestations to Yamashita, R goberto did not
directly nake further conplaints about the "five day rul e".

It is clear however, that Manuel Hernandez spoke for himat a
negot i ati ng sessi on which was hel d on Cctober 6th, two days prior to the actual
termnation.

At that tine, Allinson, Qus Hores of the Lhion Negotiating
Commttee, R goberto, A e andro, and Manuel Hernandez and Morton were present.
Hernandez, on behal f of R goberto, raised the question of the five day
requirenent. He explained that the tine allotted was i nadequate. Mrton
responded by saying that he had no choi ce and unl ess the verification were
forthcomng, R goberto woul d be di scharged. Both Hernandez and Mbrton
testified to essentially identical accounts of the conversation whi ch occurred
at the Merced Public Library.



It is clear that as of CQctober 8, 1977, R goberto had not produced
the required verification in any form As aresult, wthout dwelling at this
point into the question of notivation, he was term nated.

As to events subsequent to the termnation, there is sone conflict.
Yarmashi ta deni es that he heard fromR goberto thereafter until January 10, 1978
when R goberto inquired as to whether there was any work to whi ch Yamashita
responded in the negative. He stated that R goberto sai d not hi ng about verifi -
cation as to the reason for his absence. Further, he denied receiving any
cglls or messages fromR goberto in the interimabout verification for his
absence.

Li kew se, Morton did not testify to other contact wth R goberto
other than the neeting at the Merced library prior to the termnation.

R goberto on the other hand, testified that a few weeks after he was
termnated, he spoke wth Lou Mrton by phone about the termnation. He clains
that he told Mrton that he, in fact, did have two letters fromMxico —a
letter fromhis grandnother witten by her niece and a letter froma Doctor.
Mbrton, according to R goberto, said that he shoul d contact Yanashita.

R goberto said that he did in fact call Yamashita, but that Yanashita stated
there was no work available. He did not tell Yanashita about the "proof"
because, he testified, Yanashita did not ask nor did he seeminterest ed.

There i s sone docunentary evidence in the record as to these
conflicts. HFrst, phone records have been submtted subsequent to the cl ose of
t he hearing whi ch appear inconcl usive as to whether or not R goberto attenpted
to contact Yamashita and Mbrton subsequent to his termnation on Gctober 8. As
the enpl oyer points out in his brief, telephone | ogs subpoened by General
Gounsel (whi ch have been appended as part of this record) indicate no phone
call fromR goberto's house to Morton or Yanashita during Gctober and Novenber.
h the other hand, there were sone calls during this period to Mrton and
Yanashi ta from anot her phone occasional |y used by R goberto. Enpl oyer
correctly points out, however, that during this period Alejandro al so used this
second phone and was working at the Ranch so he too may have had occasion to
call either Yamashita or Mrton.

Secondly, General Gounsel 4 and 5, a part of this record, appear to
be letters to Rgoberto Nava, consistent wth his clains, fromhis nother and a
Doctor. As the transcript of this hearing clearly points out, these letters
are hearsay. Nonethel ess, the nere exi stence of the docunents —as opposed to
the contents thereof —are of sone evidentiary val ue (see conclusions, infra.)
It should al so be noted, that R goberto Nava in fact verified the signature on
General ounsel 4 as that of this nothers.



(3) Qher incidents involving R goberto Nava

a. The el evator incident

Just prior to his discharge, R goberto was worki ng
and was asked by Yanashita to nove an al nond el evat or whi ch R goberto descri bed
as being 8 feet wde and 20-25 feet high, (Wile the description on the record
regarding the elevator is vague, it is apparent that it is the type wth wheels
and a conveyor belt to nove the alnonds along. It is clearly not an el evat or
inthe traditional sense.) KR goberto objected to doing it hinsel f and
attenpted to use a netal bar, 2-1/2 - 3 feet long to supply | everage for the
nove. KR goberto and Yanashita disagreed as to the procedure. R goberto clains
that it was too heavy for one person to nove and that Yamashita was angered by
his use of the bar. Yanashita agreed, he objected to the use of the bar
claamng it was unsafe. He did not admt to being angry about the incident and
said that R goberto was not di sciplined.

b. Alleged threats and vandal i sm?¥

Wien R goberto returned to work pursuant to the settl enent
agreenent in 1977, Yanashita stated he was not "overjoyed'. He based his
reaction on prior incidents fromthe 1975 season. He stated that at the tine
of the election canpaign it was reported that R goberto had engaged in
vandal ismand threats. S nce these matters are not a part of the record for
the truth of the contents thereof, suffice it to say that the reports of
vandal i sm concerned sone pruning pol es and several sprinkler heads. The
threats were related by various enpl oyees. Yamashita surveyed the all eged
vandal i smand spoke wth the enpl oyees who were the all eged recipients of the
threats. He never confronted R goberto about either.

E Antoni o Nava

The facts surroundi ng the second di scri mnatee herein, Antonio
Nava, nay be stated with relative brevity.

The role of Antonio in his support for the UFWwas clearly | ess than
that of either of his brother Rgoberto or Al ejandro. Wile Yanashita
acknow edged that the latter two were open in their support of the Uhion, he
was not so clear inregard to Antonio. He only stated that Antoni o was "anong
theni in his support for the Lhion (i.e. A e andro and R goberto.)

The testinony of Antonio hinself corroborates this
| esser role. He stated that he spoke to workers in groups and i ndividual | y;
that he distributed | eafl ets and sought authorization cards. Yet, he openly
admtted that R goberto was nore active in his support

3/ It shoul d be enphasi zed as these facts are related that they were not
offered for the truth of the natter, but were nade part of the record solely as
circunstantial evidence of the state of mnd of Yanashita.



for the Lthion. Further, unlike R goberto he never held a Uhion office or
served on the negotiating commttee.

Antonio Nava first worked for L. D Properties in 1971 and then
again for brief period in 1972, 1973, and 1974. In 1975, he worked 29 weeks
for Respondent termnating his enpl oynent in the first week of Decenber, 1975.

The record is uncontradicted that Antonio | eft the enpl oy of
Respondent of his own volition in Decenber of 1975 to work for Bacchus Farns.
The record is al so uncontradicted that he nade no attenpt to seek enpl oynent
w th Respondent during 1976.

Curing 1977, however, Antonio did attenpt to work for Respondent.
There is a conflict in the testinony as to the nunber of tines that he sought
enpl oynent. Antonio testified to four separate occasions i n whi ch he sought
work during the 1977 harvest. The first was just subsequent to the recei pt of
the notice sent to Rgoberto and Al ejandro pursuant to the settl enent
agreenent. According to Antonio, he asked for work but was told by Yamashita
that he had enough peopl e, and that he shoul d check back.

~ On a second occasion, two days after Alejandro started work, Antonio
was again told by Yanashita that Respondent had sufficient enpl oyees.

Four or five days later, Antonio stated that he was deni ed work
yet another time. FHnally Antonio testified that he sought work on a fourth
occasi on, sonetine after Septenber 15, 1977, but was told by Del bert Gissom
that he was a little too late, and that there was not hing avail abl e.

Yanashita contradicted this testinmony. He testified that there were
two occasi ons during 1977 in whi ch Antoni o sought enpl oynent. The first was in
August, during the layoff period prior to harvest, when Yanmashita, in the
presence of Delbert Gissom told himthat there was no work. According to
Yanashita, the second occasion was in md Septenber when he inforned Antonio
that there were no job openi ngs.

F. Al g andro Nava

At least one other Nava, Al ejandro, played a role in the facts
presented herein. H commenced work for L. D Properties in 1971. He worked
briefly that year and seasonal |y during the pruning season in 1972 and 1973.
In 1974 and 1975, he worked in the wnter and fall seasons for Respondent.

A e andro, like his brother, R goberto was vocal in support of the
Lhion. Yamashita acknow edges that he was aware of A e andro's support for the
Lhion. A e andro also held a Lhion office. Like Rgoberto he al so attended
negoti ating sessi ons.
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A ejandro returned to work in 1977 pursuant to the sane
settlement agreenent as R goberto. Wen A e andro returned, he was told,
as was R goberto, that if he were going to | eave he shoul d notify
Yanashita. A e andro also said that he was told to work and not pl ay.
Yarmashita' s version of these events is not substantially different. Both
agreed that A ejandro was di sappoi nted when he was inforned that he coul d
not be a tractor driver. A e andro, however, testified that when he
requested work on the tractor for 1977, Yamashita curtly responded that he
was there "to take orders, not to give theni.

Sonetine in Decenber of 1977 (well after R goberto' s di scharge),
A egj andro was suspended fromwork. A eandro testified that this resulted
after Yanashita accused himof playing and not working. A shouting natch
ensued, and Alejandro clains that Yamashita attenpted to strike him In
any case, when the argunent ceased, A ejandro found hi nsel f suspended. The
suspension | asted for one week at which point Alejandro was allowed to
return.

Yanashita s version of the sane incident varies in sone detail but
essentially confirns the thesis that R goberto was suspended based on
information that he was not working and that the suspension caused a shouting
nmat ch between the two of them

G Sone general policies of Tenneco Vst A nond Ranches, |nc.

The determnation of the factual dispute herein requires a
di scussion of the general policies of Respondent in two distinct areas: their
procedures for hire prior to the harvest, and their policy and practice
regardi ng | eave of absences for their seasoned workers.

(1) The hire of enpl oyees prior to the harvest

Wiile the record is not clear as to Respondent

policies inthis area prior to 1977, there is considerabl e testinony regardi ng
Tenneco hiring policies for the 1977 harvest.

Fon Yanashita testified that the work force for the 1977
harvest consisted of no newhires. Rather, the work force was pool ed from
wor kers who had been at the ranch earlier in the suimer, but were laif off;
fromworkers who had worked for Tenneco in the past and were rehired;, and, from
peopl e who were transferred fromthe Chowchilla Ranch to work the Madera
harvest. Yanashita further testified that the total harvest pool for 1977
consi sted of a naxi numof 36 peopl e.

Yanashita, when recal |l ed by his own counsel, further explai ned
the procedure for hiring during the 1977 harvest. Wiile Tenneco has, in the
past, advertised for enpl oyees for the harvest, it was not necessary to do so
In 1977. Yanmashita cla ned the word about enpl oynent opportunities spread
anong Tenneco enpl oyees through the Ranch grapevine. He clained that often
ti nes enpl oyees woul d ask hi mabout work for the comng harvest and, if no work
was
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currently available, he would tell themto check back. He said that he felt no
responsibility and, in fact, did not call enployees to | et themknow when work
was available. As tothis latter point, Yanashita testified to one exception.
He specifically contacted five enpl oyees who had been laid off earlier in the
summer to tell themthat work woul d be avail abl e during the 1977 harvest at
Madera. These enpl oyees did return for the harvest.

The sumof Yamashita' s testinony in this regard is
that for 1977 there were plenty of workers available for the harvest fromthe
Tenneco operations. He even testified that on two occasions he actual |y turned
wor kers away because there were no nore jobs.

Yanashita al so testified to procedures at the tine of hire. He
indicated that forns were filled out only when the workers were actual |y being
hired. Further Yanashita said that at the tine of hire he specifically told
the enpl oyees that he would not tolerate their mssing work.

Mich testinony was had regardi ng specific enpl oyees that were
hired for the 1977 harvest. |t is not necessary to summarize it in detail. In
essence, Wth each enpl oyee nentioned, Yanashita testified that all enpl oyees
for the 1977 harvest had worked for Tenneco in the past; that nost filled out
forns at the tine of hire; and that he was not sure how the enpl oyees found out
about the work for the harvest, but he was clear that, except for the laid off
wor kers, he contacted none of them 4/

(2) The | eave of absence policy

Nunerous exhi bits herein were clained by Respondent to reflect
t he Iheave of absence policy for hourly enpl oyees at Tenneco Vst A nond
Ranches.

In 1969 L. D. Properties issued "A Leave of Absence Policy"
which is enployer's exhibit 8 It states that absences wthout notification
are consi dered "unexcusabl " and then provides the fol | ow ng procedures for
absences up to one week:

ABSENCES WP TO ONE VEEK

Absences up to one week nmay be aut horised by the
Ranch Forenan after first discussing ranch workl oad
w th Ranch Manager, Assistant Ranch Manager or Ranch
Superintendent. Any absence beyond that is

consi dered a | eave of absence and nust be approved
by the Ranch Superintendent and the Ranch Manager.

4/ 1t should be reiterated that A ejandro and R goberto were exceptions
for the 1977 harvest in that they were brought back to work pursuant to
the settlenent agreenent between the Uhion and Respondent's

pr edecessor .

-12-



WHEN UNEXQUSED ABSEINCES EXCEED ONE (1) VEEEK

(1) Wen an enpl oyee does not report off and fails
to appear for one schedul ed week, a Term nation
Nbtice should state he quit w thout noti ce.

(2) |If his excuse for not appearing cannot be accept ed,
he shoul d be told that a Termnation Notice is being put
through and then sent hone.... (Enphasis added.)

(Epl oyer's Exhibit 8.)
Testinony fromLou Mrton indicated that Enployer 8 was distributed to all

foreman and supervisors and was distributed to enpl oyees around the effective
date of February 1, 1969.

o In 1970, according to Morton, a revised | eave policy was
distributed., (Eployer Exhibit 9) It provided in part:

Per sonal Leave

Personal | eaves of absences nay be granted to hourly
enpl oyees at the discretion of managenent. Subh

| eaves nust be kept to a mnimumfor efficient

oper at i ons.

General Provi si ons

Any absence, other than |ayoff, lasting nore than
one cal endar week, nust be covered by witten | eave
of absence, approved by the Ranch Superi nt endent.
(Enphasi s added. )

Page 3 of Enployer 9 is a |l eave of absence formthat was included as part
of the policy.

The rel ati onship of the | eave policies to conpany
benefits, according to Morton, was spelled out in Ewloyer 10, In sum Mrton
testified, on direct examnation that Enployer's 8, 9, and 10 constituted the
| eave of absence policy for L. D Properties and was the sane policy in effect
when Tenneco took over the operations.

Yarmashi ta al so testified that Eployer's 8 and 9
generally reflected the absentee policy in effect at Tenneco Vst A nond
Ranches. He agreed that the | eave of absence formin E9 was in use by Tenneco
and stated that only the words Tenneco Vst were substituted for L. D
Properties. QGherwse, the formwas identical to that which had been used by
L. D Properties, Inc.

_ Fon Yamashita further el aborated on the 2 | eave of absence
policy for Tenneco Wst A nond Ranches. Yanashita nade
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reference to General Gounsel 2 which is a docunent entitled "Satenent of
(pj ectives and Gonditions of Enpl oyment for Agricultural F el d Enpl oyees".
He testified that the | eave of policy reflected therein was given to him
when Tenneco first took over. Wiile he is not sure that this specific
docunent was distributed to the enpl oyees, he was clear that a simlar
docunent with the information was distributed. He testified to a belief
that the Ranch forenen gave out General (ounsel 2 and he was cl ear that
Gissom in fact, discussed General (ounsel 2 wth the enpl oyees. General
Qounsel 2 states in relevant part that:

Terns and Gonditions of Enpl oynent (conti nued)

Leaves of Absence (conti nued)

3. Personal Reasons - Leaves of absence

w thout pay for a reasonabl e period nay be
granted to enpl oyees who request a | eave in
witing and in the Gonpany' s judgnent, the
| eave 1's consistent with operating

requi renent s.

Shoul d he/she fail to return to work at the
expiration of an approved personal |eave peri od,
an enpl oyee shall be ternm nated.

Mbrton al so acknow edged t he exi stence of General
Qounsel 2. He stated that it only went to hourly enpl oyees.

Wi | e Respondent cont ended that these docunents re-
flected the absentee policy, it is clear that the total picture was not
quite that sinple.

Lou Mrton, on cross examnation first stated that
E9 superceded E8, but then retracted and clained that E9 augnented E 8.
Actual distribution of the policy was also in question. As to both E8 and E9
Mbrton could not be sure as to the last tine that they were distributed to the
enpl oyees after 1969 and 1970 respectively. Smlarly, he could not recall the
last tine E10 was distributed after its initial issuance in 1976.

_ Further, while the docunents spelled out a policy
based on witten request, both Mrton and Yamashita testified that there were
ti nes when | eaves were granted w thout witten request.

Yarmashita said that, in fact, the | eave policy was
discretionary. Yamashita further testified that it was arbitrary to the extent
that if he knew sonmeone, he woul d accept their excuse despite non conpl i ance
wth the fornmal procedures for requesting a | eave of absence. He noted that if
he accepted a reason for an absence it was not unexcused, i.e. once he approved
It, it was excused.

In fact, the testinony refl ects several instances where
enpl oyees were absent fromwork and allowed to return despite the
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fact that no formal request was ever nade. These included an absence by Jesus
Slva, . who was excused for mssing work for two days as the result of a
hunting trip for which he had not nade a witten request. Likew se, his son
Jesse S lva was absent fromwork for seven full days wthout witten request.
Wi | e he was cautioned upon his return, he was al l oned back to work after the
week | ong unexcused absence. S mlarly, Santiago Gnzal es mssed work because
of an eye injury. Wile he did not file afornal witten request for a | eave,
he was allowed to return to work after the Gonpany doctor confirnmed that he had
the injury clained. Fnally, Mrvin Alinson, then superintendent of the
Chowchi Il a and Madera Ranches resci nded a deci sion to termnate worker

Quadal upe Rodriquez after receiving a phone call froma relative explaining the
absence which was never formally requested. Wiile it is true that Gonzal es was
utinately fired, it was only after it was determned that he had |ied about
the reason for his absence.

Sone final factual points shoul d be nade regarding the | eave of
absence policy. Frst, Yanashita testified that he did not conply wth
Schedul e of Gontrol, paragraph 2b., in regard to the question of the absence of
R goberto as reflected in E8. 5/

5/ BEwloyer 8 states in relevant part:

Schedul e of Control :

1. For unexcused absence prior to disciplinary action - desi gnated Ranch
Supervi sor in charge of attendance wll try to encourage the enpl oyee to

notify his Ranch Supervi sor of the need for tine off and al so wll point

out the consequences of repeated unexcused absent eei sm

2. Three (3) separate days of unexcused absence —or one (1) or two (2)
unexcused absences totaling three (3) days or nore in any twel ve (12) nonth
period of active enploynent shall result in sending the attendance card to
the designated Ranch Supervi sor and referral of the absentee to him

Two (2) unexcused absences occuring wthin the sane work week wl |
evoke the sane acti on —whereby attendance card and absentee w il be
referred to Ranch Manager, Assistant Ranch Manager or- Ranch
Super i nt endent .

a. The designated Ranch Supervisor wll cite Gonpany policy and warn
the Ebsent ee of the disciplinary action which his present situation can now
I nvoke.

b. Areport of this actionis nade in neno form one copy of which is

given to the enpl oyee and the original is filed in the enpl oyee's record.
(ne copy of Notice to be sent to Ranch of fi ce.
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The section calls for a report after citation for unexcused absence. Second,
Lou Morton testified that he was unaware of a no | eave policy during the
harvest. During his testinmony, Yanmashita inplied such an unwitten rul e.
Further, Lou Morton testified that he knew of no other case in which an hourly
enpl oyee was given a deadl i ne for the submssion of proof for an otherw se
unexcused absence. F nally, Epl oyer produced Enpl oyer Exhibits 20, 21, and 22
indicating that sone year round and season enpl oyees had used the | eave of
absence forns which the conpany provided. It is apparent that nmost of the
files for L. D Properties were not examned during the course of the hearing.

It is against this background that the General Gounsel alleges
violations of the Agricultural Labor Relations Act, Sections 1153 (a) and (c).

V.  QGONCLUSI ONS

A The discharge of R goberto Nava constitutes a violation of
Sections 1151 (a) and (c) of the Agricultural Labor Rel ations Act.

General (ounsel theorizes that the termnation of R goberto
interferred wth, restrained and coerced himin the exercise of his rights
guar ant eed by Section 1152 of the Act, thereby resulting in violations of
Sections 1153 (a) and (c) of the Act. General ounsel maintains that R goberto
was di scharged by Respondent not because he failed to conply wth a well
establ i shed | eave of absence policy, but because of his strong support for the
Lhion and that Respondent's discrimnatory and wongfully notivated behavi or
violated the Act. For the reasons set forth bel ow, | concur.

Section 1152 of the Act reads in relevant part:

Enpl oyees shal | have the right to self-organization, to
form join, or assist |abor organizations, to bargain
collectively ... and to engage in ot her concerted
activities for the purpose of collective bargaining or
other mutual aid or protection ...

Section 1153 then goes on to note in relevant part that:

It shall be an unfair |abor practice for an
agricul tural enployer to do any of the
fol | ow ng:

(a) Tointerfere wth, restrain, or coerce
agricul tural enployees in the exercise of the
rights guaranteed I n Section 1152.

(c) By discrimnationinregard to the hiring or
tenure of enploynent or any termor condition of

enpl oynent to encourage or di scourage nenbership in any
| abor oagani zati on.
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In reaching ny decision, | followcertain el enentary princi pal s.
Frst, it is clear that in determning whether the termnation of R goberto
violated the Act. NLRB precedent nay be applicable. Labor Code Section 1148.
Second, if the dismssal of the enpl oyee was notivated by an anti-uni on purpose
resulting in discrimnatory treatnent to Rgoberto, it may be a violation of the
Act. @olonial Press, Inc., 204 NLRB No. 12, 83 LRRM 1648 (1973).

Further, it appears to ne, that the termnation of the enpl oyee, even
if it discouraged WLhion nenbership, wll not be a violation of the Act unl ess
it is shown by General Counsel to have been notivated by discrimnatory, anti-
union purpose. See: NLRBv. Central Power and Light Go., (1970, 5th dr.), 425
F. 2d 1318, 1322. onversely, the nere fact of justification on the part of the
enpl oyer for the termnation wll not obviate a violation if the cause of the
termnation was notivated by anti-union purpose. See: NLRBv. Central Power
and Light ., Id;, and, NLRB v. Security PFating (o., (1966, 9th dr.) 356 F.
2d 725, “... the existence of sonme justifiable ground for discharge is no
defense if it was not the noving cause". A 728.

In making out a violation, the initial burden rests wth the General
Qounsel :

Wth di scharge of enpl oyees as a nornal, |awful,
legitinate exercise of the prerogative of

nanagenent, the fact of discharge creates no
presunption, nor does it furnish the inference that
an illegal —not proper —notive was its cause. An
unl awf ul purpose I1s not lightly to be inferred. In
t he choi ce between [ awful and unl awful notices, the
General ounsel nust prove by a preponderance of the
evi dence that Respondent's was an unl awful one.
Savannah Hectric, supra.

Sated another way, General Gounsel nust show that Respondent
1) knew of the union activity of the termnated enpl oyees, and,
2) that this know edge was the notivating cause of the termnation. See NLRB
V. Geat Dane Trailers (1967) 388 WS 26, 33, 65 LRRVI 2465, 2468; and, Sout hwest
Latex Corp. 426 F. 2d 50, at 56. | find, for the reasons set forth bel ow that
General (ounsel has met his burden in that the evidence does justify a finding
that the enpl oyer knew of the Lhion activities of Rgoberto and that the
"notivating cause" of the termnation was his Lhion activities.

1. The Ewpl oyer’ s Know edge:

Sout hwest Latex Gorp., supra, remnds us that "at | east sone
legally justifiable inference of enpl oyer know edge of di schargee' s union
nenbership i s an essential preprequisite to finding of a discri mnatory
di scharge therefore". A 56.
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As to Respondent's know edge of R goberto's Lhion activities, there
appears to be no debate. It is clear fromthe evidence that all those involved
inthe admnistration of Tenneco operations were all too aware of the strong
support R goberto lent to the UFW

General ounsel, in his Post-Hearing Brief spends a good deal of
tinme arguing that know edge shoul d be inforned to Respondent because of the so
called "snall plant” doctrine. Indeed, it has been held that the size of the
plant and the work force may be sufficient circunstantial evidence to infer
know edge of ULhion activities on the part of acknow edged supervi sori al
personnel . NLRB v. Joseph Antell (1966, 1st dr.) 358 F. 2d 880, 62 LRRM 2014.
Therein the Gourt noted: "The snal Il ness of the plant nay be material, but only
tothe extent that it may be shown to have nmade it likely that the enpl oyer had
observed the activity in question..." A 882, enphasis added. Wiile such a
doctrine could in fact support enpl oyer know edge herein it certainly is not
necessary. The record is replete wth factual support that Ron Yamashita and
Lou Mrton were fully anare of the strong support R goberto expressed for the
Lhion, his active role inthe Lhion, and his attenpts to insure Uhi on presence
and strength at the Madera Ranch.

It need only briefly be nentioned that R goberto in his own
testinony outlined his support for the Lthion. He, along wth brother
A g andro, were the | eadi ng workers who spear headed the URWdrive during the
1975 el ection canpai gn. He spoke wth workers, explained their rights under
the Act and solicited the authorization cards. Subsequent to the election, he
was el ected President of the Ranch Coomttee which was forned to further the
Lhion goals. Thereafter, he served as a negotiator for the Union.

Manuel Hernandez, the UFWrepresentative charged w th organi zi ng the
Madera Ranch, corroborates R goberto' s strong work for the Lhion. He testified
to Rgoberto's early work for the Lhion and then noted that when R goberto
returned to work in 1977 he (Hernandez) hoped that this woul d re-kindl e an
ot herw se waning interest in the Uhion.

_ In fact, upon his return one of R goberto's first encounters
w th the Conpany invol ved the controversy over whether both he and A ej andro
could attend the Merced negoti ating sessi on.

R goberto's activities were no nystery to Yanashita. He testified
to being "aware" of R goberto' s support for the Lhion. He acknow edged
di sagreenent over whether R goberto could attend the 1977 negoti ating sessi on.
He further acknow edged R goberto's organizing activity during the el ection
canpai gn.

Lou Mrton simlarly acknow edged R goberto's work for the
Lhion. He stated that he was aware of the activity by the tine of the 1975
Pre-H ection Gonference. Mrton of course at tines, dealt wth R goberto
as the Lhion negoti ator.

Wil e enpl oyer inplies in his Post-Hearing Brief that R goberto' s
activities for the UPWduring the el ection and subsequent thereto were simlar
to other enpl oyees, the record indicates otherw se. R goberto Nava was not
just anot her enpl oyee supporting the Lhion. He was the spark that spurred the
Lhi on canpai gn in 1975. He was President

-18-



of the Ranch Cormittee. He was a negotiator for the Lhion. It is
difficult to conceive of a nore active role for a Uhi on adherent.

General ounsel s reliance on the snall plant doctrine to
circunstantially inply know edge is not needed. R goberto Nava was central
to enpl oyee support for the Lhion at Madera and the Conpany -through its
supervi sors and General Manager - knewit.

2. General Gounsel Has Mt H's Burden That the Lhion
Activities of Rgoberto Wre the "Mtivating Cause" of
the Termination

In NLNRB v. Entwi stle Manufacturing Co., (1941, 4th dr.)
120 F. 2d 532, the Federal Gourt of Appeal s phil osophized that:

V¢ do not lose sight of the fact that our inquiry is
centered upon the notivating cause of the enpl oyer's
action. The task is adifficult one. It involves
aninquiry into the state of mnd of the enpl oyer.
Such inquiry is laden wth uncertainties and fal se
paths. (bviously our chief guide is the words of
the w tness under oath who undertook to discl ose the
workings of his mnd. If his explanationis a
reasonabl e one, the onus is upon the Board to
establish the falsity of his explanation and the
truth of its owninterpretation. A 535.

General (ounsel correctly perceives that direct evidence of intent to show
causation is often a difficult coomodity to obtain and, thus, circunstantial
evidence of the state of mnd of the enployer is helpful in the search for the
truth. NLRBv. PutnamTool ., 290 F. 2d 663, 48 LRRM 2263, (6th dr., 1961).

Qur own Board in Kuramura, Inc., 3 ALRB No. 49 has articul ately
addressed the | egal requirenents to make out a discrimnatory discharge in
violation of the Act.

... @ course, the General Gounsel has the burden to
rove that the Resgondent di scharged the enpl oyee
ecause of his or her union activities or synpathi es.
It israrely possible to prove this by direct evidence.

Dscrimnatory intent when di schargi ng an enpl oyee is
"nornal |y supportabl e only by the circunstances and
circunstantial evidence". Amal gamated d ot hi ng Vérkers
of Anerica, AFL-QOv. NLRB, 302 F. 2d 186, 190
(CADC 1962), citing NRBv. Link-Belt ., 311 US
584, 597, 602, 61 S Q. 358, 85 L.Ed. 368 (1941). The
Board nay draw reasonabl e i nferences fromthe
established facts in order to ascertain the enpl oyer's
true notive. Bven though there is evidence to support a
justifiable ground for the
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di scharge, a violation nay neverthel ess be found where
the union activity is the novi ng cause behi nd the

di scharge or where the enpl oyee woul d not have been
fired "but for" her union activities. Even where the
anti-union notive is not the domnant notive but rmay be
so small as "the last straw which breaks the canel's
back", a violation has been established. NLRB v.
Witfield Pickle 374 F. 2d 576, 582, 64 LRRVI 2656 (5th
dr. 1967). A page 12.

For the reasons stated below | find that the record supports the
acticul ation of the Board in Kuramura, supra.

Enpl oyer presses two theories to justify the di scharge of R go-
berto. Enployer clains that Rgoberto failed to conply wth a clearly stated
| eave of absence policy and his failure to conply justified his termnation. A
second theory, pressed wth far less tenacity, is that R goberto was not a good
enpl oyee but rather an enpl oyee i nvol ved i n msdeeds agai nst Respondent and an
enpl oyee with a spotted record of attendance. Neither Respondent theory is
supported by the record.

_ The latter theory nust be discussed at the outset since it is
potentially prejudicial to Rgoberto and could, if supported by the evidence,
| end credence to the forner.

The record does indicate that during the el ection canpai gn in 1975
R goberto was al | eged to have been invol ved i n vandal i sm (danagi ng conpany
sprinkler heads) and threats to other Madera enpl oyees. The evi dence, however,
Is the rankest formof hearsay. No enpl oyee was produced to substantiate any
of the charges. In fact, at the tine they were all eged to have occur ed,
R goberto hinsel f was never directly confronted wth charges. As indicated in
the record herein, the evidence was admtted solely as circunstanti al evi dence
of the state of mnd of Yanashita to whomthe threats were reported and not for
the truth of the threats or vandali smthensel ves. See CEC Section 1200.
Surely, there is nothing in the record that woul d support this as a basis for
di schar ge.

Smlarly, the record is devoi d of any evidence as to R goberto's
poor attendance. In his Brief at page 32, enpl oyer supports his poor
attendance theory by stating that R goberto worked | ess than one week before
bei ng absent for an unexcused reason. But that is substantially the issue in
this case. If enployer is attenpting to support discharge for poor attendance
by nerely bringing into question the period of absence that is the subject of
this hearing, wthout nore, he certainly should not prevail.

It is Respondent's theory of violation of Gonpany rules to justify
R goberto's termnation that requires the nost serious examnation. Enpl oyer
contends that R goberto was required to seek witten permssion to | eave and
that his failure to do so warranted his discharge. A corollary of enpl oyer's
argunent is that the Conpany actually was wlling to bend the requirenent of
witten permssion by
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permtting R goberto five (5) days to verify his otherw se unexcused
absence. It was only after Rgoberto’'s flaunting of the rules and his
failure to conply wth the reasonabl e conpany request for verification,
concl udes Respondent, that R goberto was terninated.

Respondent ' s argunent cannot prevail. FHFrst, the evidence
reflects, and I so find, that there as no strai ght forward Gonpany
regul ation that R goberto shoul d have conplied with prior to |leaving for
Mexi co. It is true that several docunents in the record e.g. Enpl oyer's 8,
9, and 10, and General Counsel 2, indicate a policy of the Gonpany that
| eaves for "personal reasons" [See p.3. General Gounsel 2] would only be
granted where request for the sane was made in witing. S mlar |anguage
Is reflected in Enployer 8, 9, and 10.

Nonetheless it is clear that the procedure was often applied in a
discretionary and arbitrary manner. Ron Yanashita admtted that the policy was
arbitrary to the extent that if he "knew soneone he woul d excuse an absence
nade wthout witten permssion. He candidly admtted that actual application
of the policy was discretionary.

The facts reflected at the hearing partially reflect this
arbitrary and discretionary procedure. The facts need not be stated again,
but it is clear that enpl oyees Jesus S lva, Jesse Slva and Santiago
Gonzalez all, at one point or another benefited fromthe arbitrary
application of the so called | eave of absence policy. See pp. 14-15,
supr a.

In fact, Rgoberto' s case itself provides sone insight into the
arbitrary way in which the "policy" has applied. Mrton, Alinson and Yanashita
net to discuss whether R goberto should be termnated. Mrton argued for
| eniency - the discretion was bei ng exercised. The fact R goberto was gi ven
five (5) days supports the viewthat there was no "set policy". Each case was
viewed on its own facts.

R goberto' s experience al so indicates that the Conpany itself
did not conply wthits ow rules and regulations in regard to unexcused
| eaves. Thus, Respondent admtted through Yanashita that the report
contenpl ated in Paragraph 2 b. of the Schedul e of Gontrol was never
conpl eted in the case of R goberto

It is also unclear to what extent the enpl oyees had notice of this
so called "l eave of absence" policy. There is no evidence that Enpl oyer's 8
and 9 were distributed after 1970. In regard to General Gounsel 2, Yamashita
testified to a belief that Ranch forenan distributed a docunent like it to
enpl oyees and that Gissomdiscussed its contents wth enpl oyees. A best, the
re?ord ijs vague as to enpl oyee know edge of a policy which was not strictly
enf or ced.

Finally, enployer's attenpt to bol ster the existence of a | eave of

absence policy and enpl oyee know edge t hereof and conpliance wth it through
the use of Enpl oyer Exhibits 20 - 22 is not persuasi ve.
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These exhi bits by Enpl oyers own adm ssion are i nconpl ete. Wether the | arge
nunber of files not produced woul d have produced ot her evi dence about the

exi stence or non exi stence of the policy and conpliance therewth, we wll

never know The snall portion of the whol e whi ch was produced cannot pai nt the
conplete picture. In fact, as indicated above, all other evidence considered
inits totality indicates that the distribution of the policy was questionabl e
and its actual application arbitrary and di scretionary.

If the Conpany's najor prenmise that Rgoberto failed to conply wth
a uniformy enforced absentee policy, is faulty sois their corrollary
assunption that they afforded R goberto a reasonable alternative by al | ow ng
himfive (5) days in which to verify the all eged cause for his absence. The
five (5 day rule, which Mrton said was never used before was both, onits
face and in light of the surroundi ng circunstances, patently unreasonabl e.

The evidence as it is nowreflected in the record is uncontradi cted
that Rgoberto's nother lived in a snall tow in Mexico which was difficult to
reach. Yamashita and Mbrton both clained that they woul d have accept ed
}/\ri tten, telegraphic or tel ephonic verification of the reason for the unexcused

eave.

R goberto cl ai ned that tel ephoni c communi cation was vertual |y
inpossible. There is nothing in the record to contradict his statenent. To
expect that he could receive witten verification wthin five (5) days is to
lend a belief inthereliability of the nails of the Lhited Sates and Mexico
that probably neither deserve.

R goberto stated he nailed a letter to his nother the day fol | ow ng
inposition of the five (5) day rule. He testified that he did not receive a
response for sone weeks thereafter, while it nay be argued that this is not to
be believed since it is nerely the bold assertion of Rgoberto, | find that
there is evidence in the record to corroborate R gobertos attenpts to gain
verification to neet the denands of the newy inposed five (5) day rul e.

This is to be found nost clearly in General Gounsel Exhibits 4; 4a;
5and 5a. Wile the alleged letters fromR goberto' s nother and Doctor are
hear say, the narki ngs on the envel opes, and the verification of the signature
as R gobertos nother | ends sone cred the testinony of R goberto that he tried
as deligently as possible to obtain the requested verification. Having heard
R goberto testify and havi ng observed his deneanor | cannot concl ude that he
prej ured hinsel f by fabrication of these docunents which by their nere
e>r<]i stence -- rather than their contents —tend to corroborate R goberto's
t hesi s.

A'so, Rgoberto is supported by the fact that nothing in the record
i ndi cates he went anywhere other than Mexico. R goberto's statenent that he
left in a hurry because of the energency and that he had his father so inform
the Gonpany (through Manuel Hernandez) is cooroborated by virtually every
W tness includi ng Respondents. [See e.g. testinony of Lou Mrton]

-22-



d course, there is no conclusive proof that R goberto was in
Mexi co. The letters as they exist in General Qounsel 4 and 5 are
insufficient. There are no receipts for transportation nor is there
conpl ete clarity as to why R goberto woul d travel via Los Angel es, when
there were faster routes to Mexico. Yet, viewng the evidence inits
totality, viewng Rgoberto as a wtness and there bei ng no evidence to the
contrary, | find entirely credible R goberto' s whereabouts and hi s reasons
therefore during his absence.

It is clear fromRespondent's own exhibits that the reason R goberto
had to | eave, energency illness in the famly, is one which .the conpany
condones (See Enpl oyer exhibit 8). It appears to ne, and | so find, that
R goberto attenpted as best he could to notify the Gonpany of the reasons for
his absence both before he left and thereafter. | further find that the
conpany i nposed a novel procedure -the five day rule - on Rgoberto for himto
nmaintain his enpl oynent. The rule, for the reasons indicated, supra, was
unreasonable. Gven the fact that R goberto was the nost active spokesperson
for the Lhion anong enpl oyees, given the fact that the Conpany knewthis, and
given the fact that the evidence shows that the strength of the Uhion at Mxdera
tended to fluctuate wth the presence or absence of R goberto - forner
president of the Ranch Coomttee and negotiator at the tine of his discharge —
| can only conclude that the di scharge of R goberto was notivated for inproper
reason | ation of the Act.

Enpl oyer in his post hearing brief cites nunerous cases in support
of the contention that R goberto' s discharge was not a viol ation of the Act.
Wile it is not necessary to argue wth Respondent over all his citations,
several of the cases he cites are msleading and | so note. For exanple, in
Witfield Pickle, 64 LRRM 2656 the situation is in no way anal ogous to the case
at bar. Therein, the discharge was not a violation of the Act since the
enpl oyee was only mninally invol ved in Union activities; the enpl oyee had a
| ong docunent ed hi story of unexcused absences; and, "there was a good deal of
evidence" indicating that this was the reason for the discharge. Smlarly, in
Browni ng Manufacturing Go., 91 LRRM 1288, the evidence indicated that the
enpl oyee had been suspended once in the past, there was good reason for his
second suspensi on and the evidence indicated that the Conpany had never
retai ned anyone who had been suspended tw ce before.

B. The Failure to Rehire Antoni o Nava does not (onstitute a Mol ation of the
Act

The statenent of the lawin regard to Rgoberto is essentially
applicable for the case in regard to Antonio and will not be repeated here.
Quffice it to say that a refusal torehireis only inproper where it is
notivated for inproper reasons. That is, where it can be shown - either
directly or circunstantially - -that an enpl oyer w th know edge of the union
activities of the enpl oyee, refused to rehire the enpl oyee because of those
activities, aviolation of the Act wll be found. See discussion at pp. 16-18,
supr a.
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The evidence is in conflict as to the nunber of tines that Antonio
requested work for the harvest. The testinony of Antonio is that he requested
work on four occasi ons whereas Respondent testinony limts the requests to two.
The issue need not be resolved. It appears to ne, that whether Antonio
reguested work two tines or four tines, | cannot conclude that the General
Gounsel has net his burden in show ng by a preponderance of the evidence that
the failure to rehire was because of the Lhion activities of the di scrimnatee.

There can be no question that Antoni o supported the Unhion and t hat
Respondent was aware of this support. Yet, it is conceeded by all parties that
Antonio's role was less than that of either Rgoberto's or Aleandro's.
Yanashita noted that Antoni o was "anong theni and Antoni o hinsel f stated that
R goberto was nore active than he.

Wi | e know edge may be assuned, the causation for the failure to
rehire Antonio nay not. Several factors lead ne to this concl usi on:

_ (1) G hisow volition, Antonio |eft work in 1975. In 1976, he
did not even attenpt to return to Madera Ranch. |n essence, he had no
continuing relationship wth Respondent what soever.

(2) The treatnment given Antonio prior to the 1977 harvest was no
different than that accorded other potential enpl oyees. The record appears
uncontradi cted that Yamashita had, no specific procedure for notifying
potential enployees inregard to the start of the harvest. It was largely a
hit and mss affair with enpl oyees "keepi ng i n touch" to deternm ne when work
woul d be available. It is true, as General Gounsel notes in his brief, that 5
enpl oyees were notified of the start of the harvest in 1977. These five
enpl oyees, however, expl ai ned Yanashita, were laid off earlier in the year and
Yanaishibi[a stated that he felt a special obligation to informthemwhen work was
avai | abl e.

It is also true that two ot her enpl oyees were al so notified in
regard to the start of the 1977 harvest. These two were A e andro and
R goberto both of whomwere to be brought back pursuant to a previously entered
into settlenent agreenent.

As to the rest of the enpl oyees for the 1977 harvest, they were
either transferred fromother Respondent ranches in the area, or they were
hired as they dropped in on Yanmashita. Notification of enpl oyees about the
start of the harvest was the exception rather than the rule and it appears to
ne that there was absol utely no viable reason to pl ace Antoni o —who had | eft
in 1975 and not returned in 1976 —w thin the excepti on.

(3) FHnaly, the acknow edged | esser rol e of Antoni o in Union
affairs further leads ne to the conclusion that the failure to rehire was not
notivated by his Union activities. It was Alejandro and R goberto who were the
officers for the Lhion on the Ranch Commttee; it was A e andro and R goberto
who negotiated for the Uhion and incurred the wath of Yamashita for these
activities; and, finally, it was A g andro and R goberto who were only brought
back to Respondent because of the aforenentioned settlenent agreenent.

Antoni o, on the other hand, who had previously left and failed to return,
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nei ther negotiated for nor ever was an officer on any Ranch Coomttee.
In fact, it appears that in 1975, when Union organization was at a peak,
it behooved Antonio to | eave enpl oyer.

General ounsel argues at page 32 of his brief that the cause
for the failure to rehire Antonio was his support for the Union. He
wites:

Fon Yamashita did not want Antonio Nava working
for himat the Madera ranch —despite the fact
that Nava had been a satisfactory worker during
four previous years.

g course, it would be sinple to reason that because his | ast nane was Nava,
that because his brothers were active in the Uhion, and because R goberto was
di scrimnated agai nst by the conpany (see conclusions in regardi ng R gobert o,
supra) therefore Antoni o nust have al so been the victimof the Conpany's

i1 1egal behavior. Wile such reasoni ng woul d be facile, such specul ation and
conj ecture have no place in this record. Because Antonio's situations in regard
to Respondent was so entirely different fromthat of his brother R goberto, |
cannot conclude, for the reasons set forth above, that his failure to be
rehired was violative of the Act and | would order the allegations in regard to
hi m di sm ssed.

V. ReEMEDY

Frst, it is ordered that Paragraph 6a of the Conpl ai nt
herei n be di sm ssed.

Second, in regard to paragraph 6b of the Conpl ai nt, having found
that Respondent violated Sections 1153 (a) and (c) of the Act, pursuant to
Section 1160.3 of the Act, | hereby order Respondent, their officers, their
agents and representatives shall:

1. Take the follow ng affirnative action which is deened
necessary to effectuate the policies of the Act:

(a) Forthwth offer to R goberto Nava enpl oynent and full
reinstatenent to his forner or substantially equival ent job w thout
prejudice to his seniority or other rights and privil edges, and nake him
whol e for any | osses he may have suffered as a result of being unlawful |y
di scharged. Additionally, the enpl oyer shall pay himan interest rate of 7%
22) any sumof such back pay due (Valley Farns and Rose J. Farns, 2 ALRB Nb.

(b) preserve and, upon request, nake available to the Board or
its agents, for examnation and copying, all payroll records, social security
paynent records, tinme cards, personnel records and reports, and all other
records necessary to anal yze the anount of back pay due and the right of
uncondi tional reinstatenent under the terns of the Board s QO der.
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(c¢) nmail a Notice to all enpl oyees of Respondent, to be
printed in English and Spanish, along with a copy of the Board's Oder to
all of its enployees, listed onits naster payroll for the payroll period
ending wth the end of the 1977 harvest.

(d) the sane Notice to all enpl oyees in English and Spani sh
shal | be posted a period of 60 days in promnent |ocations next to enpl oyer
work areas, at the tine of the next harvest.

(e) the sane Notice in Spani sh and English shall
be read in both | anguages on conpany tine to all those then enpl oyed, by a
conpany representative during the next harvest. A Board agent shall be present
at the reading of the speech and shall be given the opportunity at that tine to
neet wth the enpl oyees for, atine certain in the absence of the conpany's
representatives to answer questions regarding the contents of the Notice and to
expl ai n enpl oyee rights under Section 1152 of the Act.

2. Cease and desi st from

(a) discouragi ng nenbership of any of its enpl oyees in the
Lhion, or any other organi zation, by di schargi ng enpl oyees because of their
Lhion activities.

(b) in any other nmanner interfering wth, restraini ng and
coercing enpl oyees in the exercise of their right to self-organi zation, to
form join or assist |abor organi zations, to bargain collectively through
representatives of their own choosing, and to engage in ot her concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities except to the extent
that such right nay be affected by an agreenent requiring nenbership in a | abor
organi zation as a condition of continued enpl oynent as authorized in Section
1153(c) of the Act.

A Gl

| JEFFREY S. BRAND
DATED 12/5/ 78 Administrative Law Officer
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NOT CE TO BMPLOYEES

After atrial at which each side had a chance to present its case,
the Agricultural Labor Relations Board has found that we interfered wth the
rights of a worker. The Board has told us to send out and post this Notice.

V¢ wll do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze thensel ves;

2. To form join or help unions;

3. Tﬁ bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things. Because
this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT di scharge any enpl oyee, or otherw se di scrimnate
agai nst any enployee in regard to his or her enpl oynent, to di scourage union
nenbership, union activity or any other concerted activity by enpl oyees for
their nutual aid or protection.

VEE WLL of fer R goberto Nava his old job back, and we wll pay him
any noney he nay have | ost because we di scharged him plus interest thereon
conput ed at seven percent per year.

Cat ed: TENNEQO VEEST | NC
By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of: case \b. 77-C=47-F
TENNEQO WEST, | NC,

Respondent

AFL-AQ ‘
Charging Party.

N N e N N N N N N N N N

ERRATA

(n Decenber 5, 1978, | issued ny Decision in the
above-captioned nmatter. S nce that tine, certain errors in the
Deci sion have cone to ny attention, necessitating the fol | ow ng
corrections in the text of the Decision:

1. Page 1, paragraph 1, line 2. The dates of the
hearing are hereby corrected to read: May 8, 9, 10, 11, 18, and
19, 1978.

2. Page 5, paragraphs 4 and 5, and footnote 2; page 7,
par agraph 4; page 8, paragraph 6; and page 22, paragraphs 2, 4
and 5: References here and el sewhere in the Decision to the

not her of R goberto Nava are hereby corrected to refer to the
grandnot her of R goberto Nava. The last two words on page 8 are

hereby corrected fromthis nothers to his grandnother. Al testi-

nony regardi ng R goberto Nava' s trip to Mexi co invol ved his

grandnot her, not his not her.

3. Page 11, paragraph 3: The reference to the sus-



pensi on of R goberto [Nava] is hereby corrected to refer to the suspension of
Al ej andro Nava.

4. Page 8, paragraph 6: Delete reference to General Qounsel's
Exhibit No. 5 (i.e. 5 5a, and 5b) as "a part of this record". This exhibit
(conprising an alleged letter in Spanish from a Doctor, an English
translation thereof, and the envelope in which it was allegedly recei ved) was
not offered by the General Gounsel and not received in evidence. (R T. V
181)

5. Page 8, paragraph 6, lines 1 through 3, are hereby corrected to
read: "Secondly, General (Counsel's Exhibits 4 and 4a, a part of this record,
appear to be a letter to Rgoberto, consistent wth his clains, fromhis
gr andnot her .

6. Page 22, paragraph 5, lines 1 through 4, are hereby corrected to
read: "This is to be found nost clearly in General Gounsel's Exhibits 4 and
4da. Wile the alleged letter fromR goberto's grandnother (Exhibit 4) is
hear say, the nmarki ngs on the envel ope (Exhibit 4a) and the verification of the
signature as R goberto's grandnot her's | ends sone credence to..."

7. passim Al references to General (ounsel's Exhibits 4b, 5, 5a,
and 5b on pages 8 and 22, and wherever any reference to said exhibits appears
in the Decision, are hereby deleted, as said exhibits were not received in
evi dence.

The above corrections in no way reflect a change in ny findings,
concl usions, or reasoning, but are offered solely to renedy i nadvertent
i naccuraci es in the Decision heretofore issued in this matter.

DATED  April 18, 1979
.
R AW s
JEFFREY S. BRAND
Adm ni strative Law O ficer
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