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SUPPLEMENTAL DEO S ON AND REM SED GRDER

In accordance with the Remand Q- der of the Gourt of Appeal for the Fourth
Appel late Dstrict, Dvision Two, dated February 8, 1980, in Case 4 Qvil
No. 20469, 4 ALRB Nb. 53 (1978), we have reconsidered our renedi al Qder

in George Arakelian Farns, Inc., 4 ALRB M. 53 (1978), in light of the

decision of the Galifornia Suprene Court inJ. R Norton Go. v.
Agricultural Labor Relations Bd., 26 Gal. 3d 1 (1980), and hereby nmake the

foll ow ng findings and nodi fications in our original Decision and O der.
A representation el ection was conducted anong t he
agricul tural enpl oyees of Respondent, George Arakelian Farns, Inc., on

Decenber 15, 1976. The vote count was:

Lhited FarmVerkers of Averica, AFL-QO. . .139

No Lhion ... 12

Challenged Ballots ...................... 17
Total ... 168

Respondent tinely filed five post-el ection objections. Four of



the objections were dismssed by the Executive Secretary of the
Agricultural Labor Relations Board (ALRB) and the renai ni ng obj ecti on was
set for hearing. That objection alleged that United Farm\Wrkers of
Arerica, AFL-QO (URW, organizers violated 8 Cal. Admn. Code Section
20900, by taking access to enpl oyees in Respondent's fields for |onger
periods than authorized by the access regul ation, or at unaut horized
tines, and that such conduct affected the outcone of the election. Based
on a stipulation of facts, the Investigative Haring Examner (IHE), and
subsequent |y the Board, concluded that many of the access viol ations which
had been coomtted were de mnims and that the rest invol ved no work
di sruption, no coercion or intimdation of enpl oyees, and no adverse
I npact upon the enpl oyees' free choi ce of a bargai ning representative.
The Board certified the UFWas the col | ective bargai ni ng

representati ve of Respondent's enpl oyees. George Arakelian Farns, Inc.,

4 ARB Nb. 6 (1978). Followng certification, on or about February 6,
1978, the UFWrequested that Respondent begin bargai ning wth the Uhion,
but Respondent refused to do so. Followng an unfair |abor practice
proceedi ng, the Board concl uded that Respondent had unlawful |y refused to
bargain with the UFW in violation of Section 1153(e) and (a) of the Act,
and ordered Respondent to reinburse its enpl oyees for |oss of pay and

ot her econonmc |osses suffered as a result of Respondent's unfair | abor

practice. George Arakelian Farns, Inc., 4 ALRB No. 53 (1978).

InJ. R Norton . v. Agricultural Labor Relations Bd.,

supra, which issued after our prior Decision and Oder inthis
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natter, the Supreme Court held that, in technical refusal-to-bargain cases
such as this, the Board nust determne the appropriateness of nake-whol e
relief on a case-by-case basis. In accordance wth the Gourt's deci sion,
we set forth the standards, procedures, and considerations involved in

naki ng such determnations inJ. R Norton Go., 6 ALRB No. 26 (1980). W

shall determne in each case whether the respondent litigated in a
reasonabl e good faith belief that the el ection was conducted i n a nanner
which did not fully protect enpl oyees' rights or that m sconduct occurred
whi ch affected the outcone of the election. n the basis of the record,
we concl ude that Respondent did not act reasonably in seeking judicial
review of the Board certification.

As of the date the el ection was held, two decisions of this
Board had addressed the inpact of access rule violations on el ection

results. In John V. Borchard Farns, 2 ALRB No. 16 (1976), the Board

refused to set aside an el ection where there had been "mninal and
I nsubst anti al encroachnent” upon the enpl oyer's prem ses beyond the scope

of the access rule. In K K Ito Farns, 2 ALRB Nb, 51 (1976), the Board

declined to set aside an el ection where the extra access was not of such
character as to have had an intimdating or coercive inpact upon

enpl oyees, to have di sadvantaged a conpeting | abor organi zation, or in
any other way to have affected the outcone of the election. As
Respondent Arakel i an provi ded no evi dence that the access viol ations
coomtted by the UPWwere of such a character as to have had an
intimdating or coercive inpact upon enpl oyees, to have di sadvant aged a

conpeting | abor organization, or in any other way to have affected
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the outcone of the election, the | HE properly recomrmended that this
obj ection be dismssed, and this Board di smssed it.

The four objections filed by Respondent which the Executive
Secretary dismssed without a hearing included an allegation that the
Board agent conducting the el ection was biased in favor of the UFW as
shown by his decision as to the tines, places, and nunber of observers for

the balloting. dting Mlco Vineyards, 2 ALRB No. 14 (1976), the

Executive Secretary dismssed this objection on the grounds that
Respondent failed to present evidence of bias, as a Board agent has
discretion to set the tine and pl ace of an el ection, and setting an

el ection over the specific objection of an enpl oyer does not constitute
evi dence of bias.

Respondent further objected that the Board agent gave the
appear ance of bias when, at the pre-el ection conference attended by
several enpl oyees, he allowed a UFWrepresentative to act as an
interpreter until Respondent objected thereto, and nmade decisions as to
the tine, locations, and nunber of observers for the election in
accordance with the Union's suggestions and contrary to Respondent's
suggestions. The Executive Secretary di smssed the objection to the use
of a UPWrepresentative as an interpreter at the pre-el ecti on conference
and to the Board agent's decision about the nunber of observers on the
grounds that bias or the appearance of bias does not constitute grounds
for setting aside an election unless it is shown to have affected the
conduct or results of the election or to have inpaired the validity of

the balloting as a neasure of enpl oyee choi ce, whi ch Respondent failed
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to show
Respondent submtted further objections on the grounds that the
tinmes and pl aces of balloting were unfairly advantageous to the UFW

dting NLRB v. Wl verine Wrld Wde, (6th dr. 1973) 477 F.2d 969, 83 LRRM

2309, the Executive Secretary dismssed the objection that the el ection
site itself had an adverse inpact on enpl oyee freedomof choice, on the
grounds that Respondent provided no evidence to support this objection.

Smlarly, relying on Ral ph Sansel Co., 2 ALRB No. 10 (1977), the

Executive Secretary dismssed the objection that the hours of balloting
put the enpl oyer at a di sadvantage since there was no evi dence that any
el i gi bl e enpl oyee was restrai ned, coerced, or disenfranchised.

Respondent requested that the Board revi ewthe Executive
Secretary's dismssal of the four el ection objections di scussed above.
Having duly considered this request, the Board on July 1, 1977, denied it.
Upon reconsi deration of these objections and the objection whi ch was

dismssed in George Arakelian Farns, Inc., 4 ALRB No. 6 (1978), we

concl ude that Respondent's objections to the el ection are not substanti al
enough to support a reasonable, good faith belief "that the uni on woul d
not have been freely sel ected by the enpl oyees as their bargaini ng

representati ve had the el ection been properly conducted.” J. R Norton

(. v. Agricultural Labor Relations Bd., supra at 39. Each objection was

dismssed either for |ack of supporting evidence or because it clashed
wth an established | abor lawprinciple. In refusing to bargain and
pursuing its objections through litigation, Respondent did not satisfy the

requirenent that its "litigation posture nust

6 ALRB No. 28 5.



have been reasonable at the tine of the refusal to bargain.” J. R Norton

(., supra at 3.

Accordingly, we find that inposition of the nmake-whol e renedy
Is warranted in this case in order to prevent Respondent's enpl oyees from
incurring financial |oss due to Respondent's unlawful refusal to bargain
wth their freely chosen collective bargaining representative. V¢ shall
therefore retain the nmake-whol e provision in our renedial Qder, requiring
Respondent to reinburse its enpl oyees for any | osses of pay and ot her
econom c | osses they have suffered as a result of Respondent’'s refusal to
bargain wth the UFW for the period fromFebruary 28, 1978, to such tine
as Respondent commences to bargain in good faith and continues to bargai n
to the point of a contract or a bona fide inpasse.

In paragraph 1(b) of our original renedial Gder, we directed.
Respondent to cease and desist from"in any other nanner interfering
wth, restraining, or coercing agricultura enployees in the exercise of
rights guaranteed to themby Labor Code Section 1152." V¢ shall nodify
that paragraph so as to require Respondent to cease and desist from
interfering wth, restraining, or coercing enpl oyees in the exercise of
their organizational rights in any manner like or related to the unfair
| abor practice coomtted by Respondent. See M Caratan, Inc., 6 ALRB Nb.
14 (1980); Hckmott Foods, Inc., 242 NLRB Nb. 177, 101 LRRVI 1342 (1979).

REM SED GROER
By authority of Labor Gode Section 1160.3, the

Agricul tural Labor Relations Board hereby orders Respondent,
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George Arakelian Farns, Inc., its officers, agents, successors, and
assigns to:
1. Gease and desist from

(a) Failing or refusing to neet and bargai n col |l ectively
in good faith, as defined in Labor Code Section 1155.2(a), wth the Uhited
FarmVerkers of Arerica, AFL-Q O (URW as the certified excl usive
col l ective bargai ning representative of its agricultural enpl oyees in
viol ati on of Labor Gode Section 1153 (e) and (a).

(b) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of the
rights guaranteed to themby Labor Code Section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet, and bargain collectively in good
faith wth the UFH as the certified exclusive col | ective bargai ni ng
representative of its agricultural enpl oyees and, if an understanding is
reached, enbody such understanding in a signed agreenent.

(b) Reinburse its agricultural enpl oyees for all | osses
of pay and other economc | osses sustained by them as the result of
Respondent ' s refusal to bargain.

(c) Preserve and, upon request, nmake available to the
Board or its agents for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due its enpl oyees under the

terns of this Oder.
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(d) Sgnthe Notice to Enpl oyees attached hereto. Uoon
its translation by a Board agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Post copies of the attached Notice for 90
consecutive days at places to be determned by the Regi onal
Drector.

(f) Provide a copy of the attached Notice to each
enpl oyee hired by Respondent during the 12-nonth period fol | ow ng the
| ssuance of this Decision.

(g0 Ml copies of the attached Notice in al
appropriate | anguages, wthin 30 days fromreceipt of this Oder, to al
enpl oyees enpl oyed during the payrol | periods i nmedi atel y precedi ng
Decenber 8, 1976, and to all enpl oyees enpl oyed by Respondent at any tine
during the period fromand includi ng February 28, 1978, until conpliance
wth this Oder.

(h) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice in appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine. The
readi ng or readings shall be at such tines and pl aces as are specified by
the Regional Drector. Follow ng the reading, the Board agent shall be
given the opportunity, outside the presence of supervisors and nanagenent,
to answer any questions enpl oyees may have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage

enpl oyees to conpensate themfor tine lost at this readi ng and
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t he questi on-and- answer peri od.

(i) Notify the Regional Drector inwiting, wthin 30
days fromthe date of the receipt of this Qder, what steps have been
taken to conply wth it. Uon request of the Regional Drector,
Respondent shall notify himor her periodically thereafter in witing what
further steps have been taken in conpliance wth this Qder.

ITI1S FUIRTHER CGROERED that the certification of the Uniited
FarmWrkers of Anerica, AFL-A Q as the excl usive col |l ective bargai ni ng
representati ve of Respondent's agricultural enpl oyees be, and it hereby
IS, extended for a period of one year fromthe date on whi ch Respondent
comences to neet and bargain collectively in good faith wth said Ui on.

Cated: May 30, 1980

GERALD A BROM Chai rnan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

RALPH FAUST, Menber
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NOT CE TO BEMPLOYEES

The Agricultural Labor Relations Board has found that
we have violated the Agricultural Labor Relations Act by refusing
to neet and bargai n about a contract wth the UAW The Board has
ordered us to post this Notice and to take certain other actions.
W will do what the Board has ordered, and also tell, you that:

The Agricultural Labor Relations Act is a lawthat
gives farmworkers these rights:

1. To organi ze t hensel ves;

2. To form join, or help any union;

3. To bargain as a group and to choose anyone t hey
want to speak for them

4. To act together wth other workers to try to
get a contract or to help or protect each other; and

5. To decide not to do any of these things.

Because this is true, we promse you that:

VE WLL, on request, neet and bargain wth the UFW
about a contract because it is the representative chosen by our
enpl oyees.

_ VEE WLL reinburse all enpl oyees who worked for us at any tine
during the period fromFebruary 28, 1978, to the present, for any |oss of
pay or other economc | osses sustai ned by them because we have refused to
bargain wth the UFW

Dat ed: ECRE ARAKELI AN FARMVE, | NC

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of CGalifornia.

DO NOI' ReEMOVE CR MUTI LATE
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CASE SUMARY

George Arakelian Farns, Inc., (URW 6 ALR3 No. 28
(4 ALRB No. 53)
Gase No. 73-C&=11-E

BOARD DEAQ S ON

O remand fromthe Gourt of Appeal for the Fourth Appel |l ate
Dstrict, Dvision Two, the Board reconsidered, inlight of J. R
Norton Go. v. ALRB, 26 Cal. 3d 1 (1980) , whether nake-whol e was an
appropriate renedy in George Arakelian Farns, Inc., 4 ALRB No. 53
(1978). In the latter case, Respondent was found to have viol at ed
Section 1153(e) and (a) by refusing to bargain wth the UFWafter
the Board uphel d el ection results and certified the UFWas

col | ective bargai ning agent for Respondent’'s agricul tural enpl oyees.

Assessi ng Respondent' s el ection objections by the criteria set forth
in Norton, supra, for technical refusal -to-bargain cases, the Board
determned that the objections were not substantial enough to
support a reasonabl e good faith belief on Respondent's part, at the
tine of its refusal to bargain, that the uni on woul d not have been
freely sel ected by the enpl oyees had the el ecti on been properly
conduct ed.

REMEDY

The Board retai ned the nmake-whol e provision in its Revised Oder but
narrowed the scope of the O der's cease-and-desi st provision,
directing Respondent to cease and desist frominterfering wth,
restraining, or coercing enpl oyees in the exercise of their

organi zational rights in any nanner like or related to the unfair

| abor practice coomtted by Respondent.
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