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SUPPLEMENTAL DEQ S ON AND GROER

In accordance with the remand of the Suprene Gourt in J. R Norton

(. v. Agricultural Labor Relations Bd., 26 Cal. 3d 1 (1980), we have revi ewed

and reconsi dered our renedial Oder and hereby nake the fol |l ow ng findi ngs and
conclusions wth respect to our original Decision and Q der.

In Norton, the Gourt held that Section 1160.3 of the ALRA does not
authorize this Board, "...to inpose the nake-whol e renedy as a matter of course
I n cases in which an enpl oyer has refused to bargain in order to obtain
judicial reviewof the Board s dismssal of his challenge to an el ecti on
certification." 26 Cal. 3d at 9. The Gourt stated, however, that the renedy
is appropriate where an enpl oyer, claimng nerely to challenge the validity of
the election results, refuses to bargain as a dilatory tactic intended to
stifle enpl oyee organization. |bid.

The Gourt noted two conpeting considerations in the determnation

whet her to grant a nake-whol e renedy:



The first is the need to di scourage frivol ous

el ection chal | enges pursued by enpl oyers as a
dilatory tactic designed to stifle self-organization
by enpl oyees. The second is the inportant interest
infostering judicial reviewas a check on arbitrary
admnistrative action in cases in which the enpl oyer
has rai sed a neritorious objection to an el ection
and the objection has been rej ected by the Board.

26 CGal. 3d at 30.

By inposing a bl anket rule providing for a nake-whol e renedy in "technical "
refusal -to-bargai n cases, the Board was found to have over-enphasi zed t he
equi tabl e goal of conpensating enpl oyees for economc | osses incurred as a
result of enpl oyer msconduct, to the neglect of other policies and goal s of

the Act. Thus, the first lesson fromNorton is that, in technical refusal-to-

bargai n cases, we nust proceed on a case-by-case basi s.

In Norton, the Gourt advised us to determne in each case whet her
the enployer litigated in a reasonabl e good-faith belief that the el ecti on was
conducted in a nmanner which did not fully protect enpl oyees' rights, or that
m sconduct occurred whi ch affected the outcone of the election. The Court
stated at page 39:

the Board nust determne fromthe totality of the

enpl oyer' s conduct whether it went through the notions of
contesting the election results as an el aborate pretense
to avoid bargaining or whether it litigated in a

reasonabl e good faith belief that the union woul d not have
been freely sel ected by the enpl oyees as their bargai ni ng
representative had the el ecti on been properly conduct ed.
V¢ enphasi ze that this hol ding does not I nply that
whenever the Board finds an enpl oyer has failed to present
aprima facie case, and the finding i s subsequent!y uphel d
by the courts, the Board nmay order make-whol e reli ef.

Such deci sion by hi ndsi ght woul d i nperm ssi bly det er
judicial review of

6 ALRB No. 26 2.



close cases that raise inportant issues concerning

whet her the el ection was conducted in a manner that truly protected
the enpl oyees' right of free choice. As discussed above, judicial
reviewin this context is fundanental in providing for checks on
admni strati ve agenci es as a protection against arbitrary exercises
of their discretion. n the other hand, our hol ding does not nean
that the Board is deprived of its nmake-whol e power by every
colorable claimof a violation of the |aboratory conditions of a
representation election: it nust appear that the enpl oyer
reasonably and in good faith believed the violation would have
affected the outcone of the el ection.

VW take this | anguage to nean that the enployer's litigation posture
nust have been reasonable at the tine of the refusal to bargain, and that the
enpl oyer nust have acted in good faith. The good-faith aspect requires
consi deration both of the enployer's belief as to the validity of its ob-
jection, and of the enployer's notive for engaging in the litigation, i.e.,
whether it "went through the notions of contesting the election results as an
el aborate pretense to avoid bargai ning." |1bid.

V¢ recogni ze that an enpl oyer nay act in good faith, while not
havi ng a reasonabl e basis for his position. An enployer nay al so offer a
reasonabl e basis, while not acting in good faith as shown by the totality of
the circunstances. V& shall consider evidence rel evant to those determnations
which is available at the tine of the litigation of the refusal-to-bargain
charge. This alsois in accordance wth the Gourt's concern that the
determnation not turn on whether the enpl oyer was successful inits claim
Application of this standard wll permt this Board to gi ve adequate

consi deration, on a
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case-by-case basis, to the concerns raised by the Gourt in Norton.

A nunber of the briefs we have received in this and rel ated cases
suggest that we sinply apply a "frivol ous versus debatabl e" test to the
el ection objections. Ve find, however, that such a limted criterion woul d not
conply wth the Gourt's directive co determne the necessity of the renedy
"fromthe totality of the enployer's conduct.” See quoted | anguage, above, at
pages 2-3. V¢ al so believe that such an approach woul d not gi ve adequate
wei ght to the purposes of avoi ding delay and of pronoting collective
bar gai ni ng, which the Gourt noted at 26 Cal. 3d at 30. Wiile there is
di scussion of a "frivol ous versus debatabl e" standard in the Gourt's deci sion,
It appears fromthe decision as a whol e that a nore conprehensi ve revi ew of the
cases is required.?

Both the NLRB and the ALRB do use a fri vol ous-
ver sus-debat abl e test in determning whether to award attorney fees. NRBv.

Food Sore Enpl oyees, 417 U S 1, 86 LHRM 2209 (1974) ' Wéstern Conference of

Teansters (V. B. Zaninovich), 3 ALRB No. 57 (1977). V¢ find, however, that the

obj ectives in applying a nake-whol e renedy differ significantly fromthe

Y Footnote 20 of the Gourt's decision indicates that whether the
obj ections are debatable is sinply a part of the determnation of
the good-faith issue. InInt'l. Uion of Hectric, Radio & Machi ne
VWrkers v. NLRB (Tiidee Products, Inc.), 426 F. 2d 1243, 73 LRRVI 2870
(DC dr. 1970), cert, denied 400 U S 950 (1970), the Gourt of
Appeal , finding that the objections rai sed were "frivol ous, "
remanded the case to the NLRB to consi der whet her a nake-whol e
renedy woul d be warranted. The Gourt did not suggest that the use
of this renedy nust be [imted to such cases.

6 ALRB No. 26 4,



rational e for awarding or denying attorney fees. In Teansters, supra, we noted

that the anard of attorney fees as a renedy where the respondent’'s litigation
posture is "frivol ous" woul d serve the purpose of enabling the agency "to
utilize effectively its resources, unfettered by trial cal endars crowded wth
neritless litigation." 3 ALRB No. 57, at page 7. Wth respect to the nake-
whol e renedy, on the other hand, his Board, unlike the NLRB, is specifically
granted the power to use the renedy, Section 1160.3, in order to conpensate em
pl oyees for the |l osses they incur as a result of unlawful delays in collective
bargaining. 26 Gal. 3d at 36. Thus, the Gourt stated at page 31, "It is clear
that nake-whol e relief is appropriate when an enpl oyer refuses to bargain for
the purpose of del aying the collective bargai ning process.” V¢ find that a
broader standard i s necessary for the application of the nmake-whol e renedy than
for attorney fees.

V¢ turn nowto the question whether application of the nake-whol e
renedy is appropriate in the instant case. V& conclude that Respondent did not
have a reasonabl e belief that the el ection was conducted in a nmanner whi ch did
not fully protect enpl oyees' rights, or that msconduct occurred whi ch affected
the outcone of the election. Ve therefore reaffirmour prior order providing,
inter alia, for a nake-whol e renedy.

After an el ection conducted on February 6, 1976, the Tally of
Ball ots showed the followng results: URW155; No Uhion-41; Void-1; Chal |l enged
Bal | ot s-15. Respondent filed
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17 objections to the el ection, 15 of which were di smssed w thout hearing by
the Board' s Executive Secretary, whose action the Board affirned. The

renmai ni ng two obj ecti ons were the subject of an investigative hearing. The
hearing examner di smssed the objections, and the Board affirned the
dismssal, and certified the UFWas the excl usive col | ective bargai ni ng

representati ve of Respondent's enployees. J. R Norton, 3 ALRB Nb. 66 (1977).

Respondent subsequent|y refused to bargain wth the UFW and was found by the
Board to have thereby viol ated Sections 1153(e) and (a) of the Act. J. R
Norton Gonpany, 4 ALRB No. 39 (1978).

Revi ew was summarily denied by the Gourt of Appeal. Respondent then
petitioned for reviewin the Suprene Gourt, contending that the Board and its
Executive Secretary had inproperly dismssed ei ght of the objections w thout
granting a hearing. The Gourt concl uded that the objections were properly
dismssed. 26 Gal. 3d at 27.

The only issue relating to the certification which was litigated in
the courts was the propriety of dismssing eight of its objections wthout
granting a hearing. Respondent contended that on the basis of the declarations
whi ch acconpani ed these objections, it had established a prina facie case of

msconduct.? In dismssing these objections, the Board

Z1n note 8 of its opinion, the Suprene Court stated that
Respondent did not contend that the burden of supplying decl arations
which state a prina facie case, 8 Gal. Admin. Code 8 20365, was
unreasonabl e. Rather, the Gourt found that Respondent inpliedy
conceded the validity of this requirenent.

6 ALRB No. 266.



found that even if the facts recited in the declarations were true, there woul d
not be cause to set aside the election. 26 Gal. 3d at 19.

In review ng the decl arati ons whi ch supported
Respondent ' s ei ght objections, we find that at the tine of the refusal to
bar gai n, Respondent had no reasonabl e basis for believing that the alleged
m sconduct affected the outcone of the election.? Four objections concerned
all eged union activity and disruptive conduct at the polling site, three
obj ections invol ved all eged violations of the Board' s access rule, and the
renai ni ng obj ection alleged that the Board Agent inproperly changed the
| ocation of the polling places.

(e of the declarations as to union activity and di sruptive conduct
stated that union organi zers stood at the entrance to the site, stopping cars,
questioni ng the occupants, and witing sonething down. Another declaration
stated that two unidentified peopl e asked a voter his nane and how he pl anned

to vote. Under tw early ALRB cases, Toste Farns, Inc., 1 ALRB No. 16 (1975)

and WlliamPal Porto & Sons, Inc., 1 ALRB No. 19 (1975), the facts recited in

these declarations are clearly insufficient to cause the el ection to be set
aside. Qher declarations alleged that the voting took place in a public area
and that two intoxicated persons attenpted to vote. These declarations were

devoi d of any show ng of disruptive conduct, or of effect on the el ection.

9The obj ections and the underlying decl arations are described i n detail
by the Gourt, 26 CGal. 3d at 19-27.
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The decl arations relating to access violations were limted to
statenents that an organi zer told enpl oyees to | eave work in order to attend a
uni on neeting, but that none conplied wth his request, and that on one
occasi on organi zers stayed one hour over the tine permtted by the Board s
regulation. 8 CGal. Admn. Gode Section 20900. There is no evidence or
I ndi cation of any coercion or intimdation, and thus no possibility of an
effect on the outcone of the el ection.

The final objection, relating to a change in the location of the
polling site, was al so the subject of one of the objections set for hearing.
The Board di smssed that objection after the hearing, and Respondent did not
seek reviewin the courts. Therefore, Respondent conceded the invalidity of
the obj ection which was not set for hearing.

V¢ therefore conclude that Respondent did not have a "reasonabl e
good-faith belief" intheinvalidity of the certification as a basis for
seeki ng review of the ei ght objections di smssed by the Executive Secretary and
affirned by the Board. (Qonsequently the delay in bargai ning warrants
I nposi tion of the nake-whole renedy in this case. Accordingly,

LITETTETTETTET]
LITETTETTETTTT]
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we hereby reaffirmand reinstate the original renmedial Qder in this case.
Dated: My 30, 1980

GERALD A BROM Chai r nan

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

RALPH FALST, Menber
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CASE SUMVARY

J. R Norton Gonpany (URWY 6 ALRB No. 26
(4 ALRB No. 39)
CGase No. 77-CE166-E

BOARD DEQ S ON

Oh renand fromthe CGalifornia Supreme Gourt, J. R Norton Co.
v. ALRB, 26 Gal. 3d 1 (1980), the Board reconsi dered whet her nake-whol e
was an appropriate renedy in J. R Norton Gonpany, 4 ALRB No. 39 (1978).
Inthe latter case, Respondent was found to have viol ated Section 1153(e)
and (a) by refusing to bargain wth the UFWafter the Board uphel d
election results and certified the UFWas col |l ecti ve bargai ni ng agent for
Respondent ' s agricultural enpl oyees. The Board stated that, in
det erm ni ng whet her nake-whol e 1s appropriate in technical refusal-to-
bargai n cases, it woul d consi der whether the enployer's litigation
posture was reasonabl e at the tine of the refusal to bargai n and whet her
the enpl oyer acted in good faith.

Assessi ng those of Respondent's el ection objections which it
litigated in court by the criteria set forth in the Gourt's Norton
decision, the Board determned that the objections were not substantial
enough to support a reasonabl e good faith belief on Respondent’'s part, at
the time of 1ts refusal to bargain, that the union woul d not have been
freely sel ected by the enpl oyees had the el ecti on been properly
conduct ed.

REMEDY

The Board retai ned the make-whol e provision in its Revised
Q der.

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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