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DEQ S ON AND CRDER
O Septenber 12, 1977, Administrative Law Oficer (ALO Joel Gonberg

I ssued the attached Decision in this proceeding. Thereafter, the General
Gounsel , Respondent, and Charging Party each tinely filed exceptions wth a
supporting brief. The General (ounsel filed a brief in reply to Respondent’s
excepti ons.

The Board has considered the record and the ALO s
Decision in light of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALOas nodified herein, and to adopt

his recormended O der as nodified herein. Y

U Respondent excepts to the ALO's conclusion that it violated the
Agricultural Labor Relations Act (Act) by discharging a crewfor engaging in
protected concerted activity, i.e., refusing to work in a wet field because of
dangerous conditions. V¢ affirmthe ALOs findings and concl usi ons, as we find
the;(g_ g_r Ie_ supported by a preponderance of the evidence, and in particul ar by
credibility

(Fn. 1 continued on p. 2)



Bias Al egations

Inits exceptions to the ALOs Decision, Respondent for the first
tine in this case argued that the ALO shoul d have disqualified hinsel f from
consi deration of the case and noved that the Board so disqualify him
Respondent clains that. M. Gonberg s invol venent in certain events in 1970,
in which a party represented by Respondent's counsel Frederick Mrgan was al so
I nvol ved, rendered M. Gonifaerg bi ased or prejudi ced agai nst Respondent, or
coul d create the appearance of such bias, even though Respondent did not itself
have any invol venent in those events. M. Mrgan clains that his recol |l ection
of those events only becane cl ear enough after the hearing in this case for him
to perceive their potentially prejudicial inpact on M. Gonberg. Qur
regulations require that a request for disqualification of an Admnistrative
Law Gficer "nust be nade prior to the taking of any evidence in an evidentiary
hearing or the actual commencenent of any other proceeding.” ' 8 CGal. Admn.
Gode Section 20263 (c). Ve therefore reject Respondent's notion as untinely.
See Powel | Valley Hectric Gooperative, 236 NLRB No. 118, 98 LRRMI 1401 (1978);

Autonobi | e Transport, Inc., 223 NLRB 217, fn. 1, 92 LRRM 1330 (1976). V¢ note

I n any event

(Fn. 1 cont'd. fromp. 1)

resol utions made by the ALQ To the extent that such resol utions are based upon

deneanor, we wll not disturb themunl ess the cl ear preponderance of the

rel evant evi dence denonstrates that they are incorrect. AdamDairy dba Rancho

Dos Ros, 4 ALRB No. 24 (1978?; S Paso Natural Gas (.,
1) ; Sandard Dy Vél | oduct s, , .

have revi ened the record and find the ALOs credibility resolutions to be

supported by the record as a whol e.
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that the occurrences on whi ch Respondent based its argunents of inpropriety
and the appearance of bias in M. Gnberg' s service as judicial officer are
too renote in tine and have too little connection wth the present case to
constitute a showng of inpropriety or of the appearance of bias.

Summary of Bargaining Hstory

Shortly after the UFWwas certified as the col | ective-bargai ni ng
representati ve of Respondent's enpl oyees on March 2, 1976, it requested that
Respondent neet and bargai n regardi ng the enpl oyees' terns and conditions of
enpl oynent. After initially refusing to neet, Respondent agreed and
negoti ati ons commenced on April 7. S x neetings were hel d between then and
Sept enber 20, 1976, and the parties reached agreenent on several non-
controversial proposals.

O Septenber 21, Respondent decl ared an i npasse and negoti ati ons
cane alnost to a standstill. The UPWfiled an unfair |abor practice charge on
Qctober 12, alleging that Respondent was in violation of its statutory duty to
bargain in good faith. No further neetings were held until June 3, 1977,
despite a formal request by the UFWin late January 1977 to resune negoti ati ons
and Respondent’'s agreenent at that tine to resune bargai ning. The parties did
not neet during February because of scheduling conflicts. During March, April,
and part of May, Respondent sinply refused to neet. Wth the hearing on the
unfair labor practice charge i rmnent, negotiations resuned on June 3. From
then until the hearing began on July 11, 1977, the parties net six tines, but

failed to reach agreenent on maj or issues such as
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union security, hiring hall, and wages.

Bar gai ni ng | ssues

The ALO concl uded that Respondent viol ated Labor Code Section
1153(€e], which requires enpl oyers "to bargain collectively in good faith with
| abor organi zations certified [as representatives of their enployees]." Section
1155. 2(a) defines bargai ning col lectively in good faith as:

... the performance of the nutual obligation of the agricultural
enpl oyer and the representative of the agricultural enpl oyees to
neet at reasonable tines and confer in good faith wth respect to
wages, hours, and other terns and conditions of enpl oynent, or the
negotiation of an agreenent, or any questions arising thereunder,
and the execution of a witten contract incorporating any
agreenent reached if requested by either party, but such

obl i gati on does not conpel either party to agree to a proposal or
reqgui re the making of a concessi on.

The basic principles we nust apply in refusal -to-bargain cases are set forth at

sone length in our recent decisions in 0. P.e« Mrrphy Produce ., Inc., 5 ALRB

No. 63 (1979) and Montebell o Rose, Inc./ M. Arbor Nurseries, Inc., 5 ALRB Nb.

64 (1979). As those, cases indicate, the essential question we nust answer is
whet her. Respondent undert ook negotiations with "a bona fide intent to reach an

agreenent if agreenent [was] possible.” Atlas MIls, 3 NNRB 10, 1 LRRM 60

(1937). To nake this determnation, we nust examne the totality of

Respondent ' s conduct, both at and away fromthe bargai ning table, to di scover
whet her Respondent di scharged its statutory "obligation ... to participate
actively in the deliberations so as to indicate a present intention- to find a
basis for agreenent.” (ox, The Duty to Bargain in God Faith, 71 Harv. L.R
1401, 1413 (1958); NLRB v. Sevenson Brick
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& Block G., 393 F.2d 234, 68 LRRM 2086 (4th dr. 1968); MIlgo Industrial,
Inc., 229 NLRB Nb. 13, 96 LRRM 1347 (1977).

Soring Season

Respondent has a year-round work force of sone two dozen enpl oyees,
but it has well over one hundred additional enpl oyees during the spring buddi ng
season and the harvest season in the fall. As the buddi ng and harvesting are
crucial to the profitability of its operation, Respondent's vulnerability to
job action by its enpl oyees and its interest in good enpl oyee relations are at
their height during these seasons. As discussed bel ow, Respondent t ook
uni l ateral action during both these seasons in 1976 in order to nai ntai n good
enpl oyee rel ations, thereby i npermssibly bypassing the Uhion.

Respondent ' s enpl oyees sel ected the UFWas their collective
bargai ni ng representative in an el ection held on Novenber 28, 1975. Respondent
chal l enged the election results, but on March 2, 1976, this Board certified the
UFWas the excl usi ve col | ective bargai ning representative of Respondent's
agricultural enployees. By letter dated March 8, 1976, the URWrequest ed
Respondent to commence bargaining and to furnish certain infornation pertinent
to the negotiations. Respondent replied that it was considering contesting the
certification in court. Hwever, on April 2 Respondent agreed to neet for
negotiations, and the first session was schedul ed for April 7. Meanwhile, in a
report sent in March to the Board of Drectors of George Ball, Inc., (Ball),
MFarl and's parent corporation, Respondent's President John Parker stated that

Respondent ' s chal  enge to the
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election results was "prinarily a delaying tactic." In a subsequent report to
Ball, Parker reiterated Respondent’'s intention to del ay negotiations, stating,
inter alia, "Qur strategy has been prinarily one of delay.... Qur future
strategy wll be to delay as nuch as possible and negotiate the best contract
possible.” In another part of the sane report, Parker stated "... we wl|
continue to del ay negotiati ons as nuch as possi bl e and negoti ate the best and
nost reasonabl e contract possi bl e when we do have to negoti ate.™

Respondent argues that its strategy of delay anounted nerely to a
passi ve negotiating posture, a "wait-and-see" attitude which woul d permt the
Lhion to set the pace of the negotiations. W find that this characterization
does not accurately reflect Respondent's approach to negotiations, which was in
fact oriented to an active, though often subtle, frustration of the bargai ni ng
process. But even if Respondent had taken a nerely passive posture, as it
clains it did, the requirenents of the | awwoul d not have been net, for the
obligation to bargain in good faith requires a "serious desire to reach
agreenent, "' Chevron Ol (., 182 NLRB 445, 447, 74 LRRMI 1323 (1970) nod. 442
F.2d 1067 (1970), 77 LRRM 2129; NLRB v. Insurance Agents' Intl. Uhion, AFL-AQ
361 US 477, 485 45 LRRVI2704 (1960); Akron Novelty Mg. ., 224 NLRB 998,
1001, 93 LRRM 1106 (1976); and "reasonable effort ... to conpose ...
differences wth the union." NNRBv. Reed & Prince Mg. (., 205 F. 2d 131, 32
LRRM 2225 (1st dr. 1953). Mere passivity falls short of the duty which the | aw

i nposes, for "it is the obligation of the parties to participate
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actively in the deliberations so as to indicate a present intention to find a
basis for agreenent, and a sincere effort nust be nade to reach a common
ground.” NLRB v. Montgonery VWrd & Go., 133 F. 2d 676, 12 LRRM 508, 517 (9th
dr. 1943). (Enphasis in original.)

A ranch coomttee cane into being at sonme point before the first
negoti ati ng session on April 7.2 The committee was conposed of certain
supervi sors and enpl oyees sel ected by themto represent the work force in
di scussing matters relating to enpl oynent. The commttee net once in March,
1976. It was di sbanded by Respondent after the April 7 neeting, at which the
Lhi on objected to its existence. In neeting wth this coomttee during Mrch,
Respondent displayed its desire to negotiate with its enpl oyees concerni ng
thei r working conditions through a channel other than the representative freely
el ected by the enpl oyees thensel ves. Attenpts to bypass the certified
col l ective bargaining representative conflict wth the policy of the Act, which
Is to promote col |l ective bargaining as the prinary neans of achieving stability
inagricultural |abor relations. Wen enpl oyees have chosen a union as their
col l ective bargaining representative, it is not permssible for their enpl oyer
"to deal with the union through the enpl oyees, rather than the enpl oyees

through the union.” NLRB v. General Hectric (.,

Z There was conflicting testi nony by Respondent's witnesses as to
when the commttee was established. Wiether that took place in the fall of
1975, as one wtness stated, or in March, 1976, as another testified, has no
beari ng uPon any of the legal issues before us. V& need not, therefore, resolve
this conflict in testinony.
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418 F. 2d 736, 759, 72 LRRM 2530 (2nd dr. 1969) cert, denied, 397 U S 965, 73

LRRVI 2600 (1970). The duty of an enpl oyer to deal directly wth the el ected
representative is exclusive, inplying "the negative duty to treat wth no

other." Medo Photo Supply Gorp. v. NLRB, 321 U S 678, 14 LRRM 581 (1944).

Respondent further displayed its inclination to bypass the UFWwhen
it inplenmented new bonus and incentive plans in md-April 1976. The UFWexcepts
tothe ALOs failure to find that inplenmentation of the plans constituted a per
se violation of Section 1153(e) and (a). Respondent excepts to the ALOs
treatnent of its inplenentation of the plans as evidence that Respondent | acked
a good-faith intention to bargain to contract. W find that Respondent
coomtted a per se violation of Section 1153 (e) and (a) by inpl enenting the
plans as it did, and that this violation is evidence of a bad faith approach to
negoti ati ons.

Respondent argues that the plans were established in 1975 before the
representation el ection, and that for this, reason no notice to the Uhion nor
any bargai ning about the plans was required before their inplenentation.
Respondent further argues that even if notice and bargai ning were required, the
Lhion did receive de facto notice and had an opportunity to bargai n about the
plans at the April 7 neeting. V& reject the contention that the plans were
establ i shed in 1975, as Respondent brought forth no evidence that the plans had
been formulated in witing, funded, or fornal |y announced to the enpl oyees at
any tine in '1975. On the basis of testinony in the record and the AAOs

credibility resolutions, we find that the Unhion received de facto notice of
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the pl ans when an enpl oyee gave the UFWnegotiator a copy of a panphl et
Respondent had distributed to the enpl oyees i n which the plans were descri bed.
Respondent itself gave the Whion no fornal announcenent of the plans prior to
the April 7 neeting even though it had told at | east sone of its enpl oyees
about them The Uhion was effectively denied a real opportunity to bargain
about the plans at that neeting, which was attended by enpl oyee nenbers of the
Lhion's negotiating team since enpl oyees al ready knew about the plans. If it
had bl ocked inpl enentati on of the plans, the Lhion woul d have seened to be
depriving the enpl oyees of the additional inconme which the plans represented
and whi ch the enpl oyees al ready were expecting to receive. By putting the Uhion
i n such an undesirabl e position, Respondent failed to provide an opportunity
for the neani ngful negotiating which the obligation to bargain in good faith
entails. Master Sack Gorp., 230 NLRB 1054, 96 LRRM 1309 (1977); N.LRB v.
dtizens Hotel Go., 326 F.2d 501, 55 LRRM 2135 (5th dr. 1964). W concl ude

that Respondent’'s unilateral inplenentation of the plans was a per se violation
of Section 1153(e) and (a).

The April 7 neeting | asted for about two hours. The Unhion submtted
an extensive contract proposal which was discussed in a general, prelimnary
way. Respondent supplied sone of the previously-requested infornati on and the
Lhi on asked for nore, which Respondent provided wthin the next several nonths.
W agree wth the ALOs conclusion that the relatively mnor inaccuracies in
the infornati on Respondent supplied did not interfere wth bargai ning and di d

not constitute a violation of
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Section 1153(e).
Respondent submtted counterproposal s by letter to the Unhion on

April 23, accepting six articles of the Uhion's proposed contract, proposing
nodi fication of sone other articles, and rejecting others outright. A second
neeting, lasting three hours, was held on My 7, at which the parties reached
agreenent on three additional proposals. A nenorandum summari zi ng the neeti ng,
prepared by the attorney-negotiator who represented Respondent at the neeting,
states in part:

General |y speaking, the conpany is in a position any way

it wshes. | believe we can nake a reasonabl e economc

package consistent wth the conpany's plans to raise

wages.... In addition, the union indicated, wthout

promsing, they woul d be agreeable to a two year contract.

G course, we coul d bargain tg inpasse on the economc

| ssues and see what happens. =
As a nenor andum prepared by an attorney-negotiator who represented the
Respondent in only one bargai ning session, this docunent is not an official
conpany cormmuni cation |ike the reports of President Parker nentioned above, and
it does not necessarily constitute direct evidence of Respondent’s policies or
the attitude of Respondent's officers. The nenorandum suggests, however, that
anong the nenbers of Respondent’'s negoti ating team consi derati on was bei ng

given to strategies at odds wth bargai ning i n good

¥ Respondent obj ected on hearsay grounds to the introduction of this
nenorandum i nt o evi dence at the heari n?. The ALO overrul ed the objecti on,
admtting the nenorandumas evidence of the declarant's state of mnd at the
tine it was witten. W affirmthe ALOs ruling. Evidence Gode Section 1250
provi des an exception to the hearsay rule for evidence of a declarant's then-
existing state of mnd. V& note, in addition, that Evidence Code Section 1220
provides for the admssion of a statenent offered agai nst the declarant in an
action to which heis a party in either his individual or representative
capacity.
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faith toward an agreenent, nanely, raising wages wthout regard to the UFWs
position, or orchestrating the negotiations toward an i npasse on econon c

I ssues. The nenorandumis but one elenent in the totality of evidence on which
we base our judgnent that Respondent failed to denonstrate a serious and
sincere intention to bargai n to agreenent.

At the third neeting, held May 24, 1976, Respondent "clarified" and
qualified its earlier acceptance of the part of the union-security provision
whi ch requi red Respondent to di scharge any enpl oyee whomthe URWdet er mned was
not in good standing in the Whion. Respondent al so rejected the health
i nsurance pl an whi ch the UFWhad proposed. One of Respondent's obj ections was
that the plan woul d not allow a covered enpl oyee to be treated by a physician
of his or her choice. The Whion expl ained that this was a m sapprehensi on and
that the plan did in fact permt freedomof choice. Respondent nonet hel ess
continued to raise the sane obj ection in subsequent negotiati ng sessi ons.

After the third neeting, the UFWsuggested that sessions be held in
the evening so that nore enpl oyees could attend. It al so suggested neeting on
consecutive days in order to accel erate the progress of negotiation. Respondent
rejected both suggestions. Its reason for rejecting the idea of neeting on
consecutive days we find particularly unpersuasive. Its |eading attorney-
negotiator, M. Frederick Morgan, naintained that in his previous experience of
negotiating wth the UFWconsecutive sessions had not proved fruitful. The
record indicates that M. Mrgan at this tine had had very little prior

per sonal experience negotiating wth the
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UFW Respondent itself had been involved in only three fairly short bargai ni ng
sessions wth the Lhion. Inviewof this very [imted hi story, Respondent's
excuse for rejecting consecutive sessions appears to have been part of a
strategy of delay rather than an honest assessnent of the nost productive way
to proceed wth negotiations. FromApril 7 until Septenber 20 the parties net
six tinmes, an average of only one neeting per nonth. Wen an enpl oyer does not
nake itself available for negotiations at reasonable tines, an intent to del ay
negotiations may be inferred. 0. P. Mirphy Produce Go., supra; Insulating
Fabricators, Inc., supra; Solo Qup Gonpany, 142 NLRB 1290, 53 LRRM 1253 (1963),
enf'd. 332 F.2d 447 (4th dr. 1964). The nunber of neetings and the anount of

tine between neetings are factors to be considered in determning whet her an
enpl oyer bargai ned in good faith or engaged in surface bargai ning. Radi ator
Specialty G., 143 NLRB 350, 53 LRRVI 1319 (1963), enf'd. in part, 336 F. 2d 495,
57 LRRM 2097 (4th dr. 1964). "[Plarties are obligated to apply as great a

degree of diligence and pronptness in arrangi hg and conducting their
col | ecti ve-bargai ning negotiations as they display in other business affairs of
I nportance. 'Labor relations are urgent matters too."' A H Belo Gorporation,

170 NLRB 1558 (1968), 69 LRRVI 1239. (Enphasis in original.)

h My 25 Respondent distributed a typed statenent to its enpl oyees
di scussing the bargai ning i ssues on which the parties were furthest apart,
uni on security and an econom c package (includi ng wages and benefit plans). A
the fourth neeting, on June 18, and the fifth, on July 29, progress appears to

have been
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nade on several issues of a non-economc nature, notw thstanding the fact that
Respondent on June 14 submtted several proposal s nodifying concessions it had
nade in April. After the June 18 neeting, Respondent distributed another typed
statenent to its enpl oyees setting out the proposals it had nade in
negotiations as to wages, health insurance, and holidays, and stating its
opposition to the UFWs positions on union security, assessnent deductions, and
hiring hall.

According to testinony credited by the ALQ whose credibility
determnation we find supported by the record, supervisor T. Hnojosa on July
30 told several enpl oyees that they woul d recei ve higher wages if the Uhion
were not representing them # V¢ conclude that that remark constituted a
violation of Section 1153(a) of the Act inthat it tended to interfere wth
enpl oyees' rights to organi ze and bargai n col |l ectively through the Uhion,
rights guaranteed by Section 1152. Athough not alleged as a separate viol ation
inthe conplaint, it is related to violations which were alleged and it was
fully litigated. Anderson Farns Conpany, 3 ALRB No. 67 (1977); Mbnroe Feed
Sore, 112 NLRB 1336, 36 LRRVI 1188 (1955).

The ALOfound that the typed statenents distributed by Respondent

were not in and of thensel ves evi dence of bad faith

¥ The sane supervisor encouraged an enpl oyee to subnit a declaration known
to be untrue in connection wth an ALRB investigation of challenged ballots in
the Novenber 1975 representation el ection at Respondent's operation. V¢ deem
that conduct too renote fromthe bargai ning i ssue here before us, however, to
consider it in assessing the good faith or bad faith wth whi ch Respondent
appr oached negoti ati ons.
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bar gai ni ng. However, the ALOdid find themto be unacceptabl e when examned in
light of Hnojosa' s statenent. V¢ disagree wth the ALOs treatnment of this

| ssue because the record does not indicate any coordi nated effort on
Respondent's part to discredit the UFWin" the eyes of the enpl oyees

H nojosa s statenent represents an attenpt by a single nenber of Respondent's
supervi sorial staff to underm ne enpl oyee support of the UFW but it does not
render illegal the otherw se |awful witten communi cati ons absent sone evi dence
connecting the oral statenent wth the witings.

Respondent ' s Presi dent John Parker testified that the July 29
neeting "was pleasant, a lot of discussions, and no real problens and it went
al ong very snoothly." Agreenent was reached on a nunber of proposal s and
novenent toward agreenent took pl ace on several others. h August 19, the UFW
sent Respondent revi sed proposals on five articles and request ed anot her
bar gai ni ng session. O August 26, Respondent's representative sent the UFWa
revi sed wage proposal, stating, "Snce we wll shortly be hiring people, we
would like to hire in at these newrates, subject, of course, to continuing our
negotiations wth you over wages and all other contract terns. In other words,
we assune you have no objection to using these new rates pendi ng the concl usi on
of our contract negotiations...." In late August, M. Parker sent anot her
report to the Ball Board of Drectors, which stated, in the | abor relations
section,

Negotiations wth the UFWare close to being at inpasse. The

remai ning i ssues are such that, unless the union drastically
changes its position., any real agreenent seens unlikely.
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M. Parker's statenent that negotiations were close to being at inpasse cl ashes
wth his testinony that the July 29 neeting "was pl easant, a | ot of
di scussions, and no real problens.” It is also inconsistent wth the
inplication in Respondent's representative's August 26 letter that negotiations
were proceedi ng toward, and coul d be continued to, a successful conclusion. The
remark about inpasse in the report is consistent, however, wth the statenent
cited earlier froma neno prepared by a representati ve of Respondent after the
second bar gai ni ng session, "we could bargain to i npasse on the econom c i ssues
and see what happens.” It is also consistent wth a desire on Respondent's part
to insure that the enpl oyees woul d stay on the job during the all-inportant
fall harvest by raising wages regardl ess of the progress of negotiations.
Fal | Season

By letter dated Septenber 9, the UFWrej ected
Respondent ' s wage proposal, stating that wages "shoul d be part of a total
ol I ective Bargaining Agreenent.” A few days later, the parties agreed by
tel ephone to neet on Septenber 20. Respondent's representative rejected four of
the five proposal s submtted by the Uhion on August 19. At the Septenber 20
neeting, little if any progress was nade. The UPWwas represented by a
negoti ator who had not been invol ved in the negotiations previously. Wen the
neeting becane acri noni ous and the prospect of achieving agreenent on di sputed
natters, especially Respondent's wage proposal, waned, she left. The fol | ow ng
day, Respondent's representative, M. Mrgan, wote to the UFWrepresentative

t hat

15.
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negoti ati ons were apparently at an i npasse.

The UFWreplied by letter dated Septenber 29, stating that as | ong
as the parties were far apart on the najor contract itens, such as hiring,
uni on security, seniority, and the three proposed benefit funds, "it woul d be
neani ngl ess to di scuss wages." The Uhion further stated that it did not
consi der the negotiations at an i npasse, and requested that Respondent
comuni cate in witing its position on the benefit plans.

In early Cctober, Respondent raised wages to | evel s substantially in
accord wth its August proposal. The UFWfiled a charge on Gctober 12 all egi ng
that Respondent was in violation of its duty to bargain in good faith. A though
the parties comuni cated wth each other during the ensuing nonths, no further
neetings were held for nine nonths, i.e., until June 1977.

Wiere a genui ne i npasse exi sts, an enpl oyer is 'permtted to nake
uni l ateral changes in working conditions, including wages, consistent wth
offers the union has rejected in the prior, course of bargaining. A neida Bus

Lines, Inc., 333 F.2d 729, 56 LRRM 2548 (CA 1, 1964). The legality of such

changes turns on whet her the asserted i npasse was genuine or spurious: was it a
deadl ock based on irreconcil abl e positions conscientiously held, or was it a
contrived breakdown of negotiations resulting fromone party's nmani pul ati on of
t he bargai ni ng process?

Wet her a bargai ning i npasse exists is a natter of judgnent. The

bargai ning history, the good faith of the parties in negotiations,

the length of the negotiations, the inportance of the issue or

I ssues as to which there is disagreenent, the contenporaneous

under standi ng of the parties as to the state of negotiations are
all relevant factors to be considered
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i n deci di ng whet her an inpasse in bargaining exists. Taft Broadcasting
(., 163 NLRB 475, 478, 64 LRRVI 1386 (1967). See al so Mont ebel I 0 Rose,
Inc./M. Arbor Nurseries, Inc., supra.

A deadl ock in sonme areas is not sufficient reason for an inpasse to be decl ared
iIf there is still roomfor novenent on na or contract itens, Schuck Conponent
Systens, 230 NLRB 838, 95 LRRM 1607 (1977); Chanbers Manuf act uring Gorporati on,
124 NLRB 721 44 LRRM 1477 (1959) enf'd. 278 F.2d 715, 46 LRRM 2316 (5th Qrr.

1960), since further negotiations in areas where novenent can be nade offer the
possibility that ways wll be discovered to conpromse on di sagreenents whi ch
had seened intractable. Furthernore, "A deadl ock caused by a party who refuses
to bargain in good faith is not a legally cognizabl e i npasse justifying

unilateral conduct."” Northland Canps, Inc., 179 NLRB 36, 72 LRRM 1280 (1969).

Turning to the factual situation in which Respondent declared an
i npasse, we find that the parties had net only five tines before the Septenber
neeting and had reached agreenent on sone seventeen of the thirty-eight
proposed contract provisions which they considered applicable to Respondent's
operation. They were far apart as to the heal t h-i nsurance pl an sought by the
nion, a key provision of which (the freedomof an insured to be treated either
by a physician of his choice or at a UFWsupported clinic) Respondent
repeatedl y appeared to msunderstand despite the Uhion' s expl anati ons. Mich
roomfor discussion remained wth respect to significant provisions in the

proposed contract, such as seniority, grievance and arbitrati on procedure,
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heal th and safety, |eaves of absence, and economc natters. The nost recent
neeting, that of July 29, had progressed snoothly, according to the testinony
of Respondent’'s President, and provi ded no reason to believe that negotiations
were in danger of deadl ocking. There is evidence in the nenorandumwhi ch one of
Respondent ' s representatives prepared after the second bargai ni ng sessi on,
quoted on page 9, supra, that as early as My 7 there existed "the conpany' s
plans to rai se wages." Respondent acknow edges that it wanted a wage i ncrease
for the fall harvest season, but at the Septenber 20 session, according to
President Parker's own testinony, he told the UPWthat agreenent on the UFWs
proposed health plan was not at all likely before the harvest. The Uhion, then,
was bei ng asked to give away a najor el enent of its bargaining | everage with no
correspondi ng concessi on on Respondent's part.

n the basis of all of the evidence before us we find that
Respondent ' s decl aration of inpasse was a device for raising wages in tine for
the harvest season wthout entering into a conprehensive agreenent. V¢
conclude, as did the ALQ that the declaration of inpasse and Respondent's
subsequent wage i ncrease were not based on a good-faith belief that inpasse had
In fact been reached and are therefore evidence of Respondent's bad-faith
bargai ning. The unilateral wage increase is also a per se violation of Section
1153(e) and (a) of the Act. Cheney.California Lunber Go. v. NLSB, 319 F. 2d 375,
53 LRRM 2598 (9th dr. 1963); A sey Refactories (., 215 NLRB 785, 88 LRRVI 1071
(1974).

W rej ect Respondent's argunent that the wage increase
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was justified by business necessity. As the ALO accurately noted, this excuse

for unilateral changes is of dubious |egal standing. Gernan, Basic Text on

Labor Law (S. Paul, Mnn. 1976), p. 444. To the |imted extent that busi ness
necessity nay provide a defense, it requires that a genui ne deadl ock has been
reached in negotiations. NLRB v. Southern Goach & Body Go., 336 F.2d 214, 57
LRRM 2102 (5th dr. 1964). No such deadl ock exi sted here.

V¢ al so reject Respondent’'s contention that the UFW by wal ki ng out
of the Septenber 20 neeting, waived its right to object to the wage i ncreases.
The UPWrepresentative at the Septenber 20 neeting testified that the enotional
tenor of the neeting becane so hostile that progress was inpossible, and that
she left the neeting so that the parties could "cool off." ¥ The Uhion's
position that wages had to be dealt wth as part of a conprehensive econom c
package was consi stently naintai ned, both before and after Septenber 20. In

view of the experience in April

¥ Relying upon NLRB v. Lanbert, 250 F.3d 801, 41 LRRVI 2345 (5th dr. 1968),
Respondent argues that by wal'king out of the Septenber 20 neeting and naki ng no
fornmal request for further bargaining until January 1977, the Uhion incurred
responsi bi | i t¥ for the breakdown of negotiations. Lanbert is readily dis-
tingui shabl e fromthe present case. There, the refusal of the court to find
that an enpl oyer had caused the breakdown o-f negotiations was based on factors
quite different fromthose present in this case. In Lanbert, there was
testinony that the Lhion representative announced at the Tast session that
"there would be no nore bargaining,” and that the Uhion took no further action
inrespect tothe natter of bargaining for three years. Here, the Lhion
representative indicated in her parting renark that the parties should stay in
contact, the Lhion alnost i medi ately thereafter wote Respondent that it did
not believe the negotiations were at inpasse, and the Uhion sent Respondent
detailed information to clarify questions about its proposed heal th plan.
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1976, when Respondent i npl enented bonus and i ncentive plans wth no fornal
antecedent notice to the Uhion, this was a reasonabl e position for the Lhion to
take. Wthin ten days of the neeting the Lhion wote to Respondent that "the
conpany wage proposal is not acceptable inits present form." In the face of
all of these facts, for us to construe the Lhion's departure fromthe neeting
as a waiver of its right to object to Respondent's unilateral wage rai se woul d
be to dilute the strict requirenents of the waiver doctrine al nost beyond
recognition, which we decline to do. See New York Mrror, 151 NLRB 834, 58 LRRV
1465 (1965) and cases cited therein.

Respondent al so argues that the UFWshoul d be estopped from
asserting that the Respondent's decl arati on of inpasse and subsequent wage
increase were illegal. This estoppel should result, Respondent contends, from
bad-faith, bargaining on' the UFWs part whi ch consi sted, Respondent argues, in
the Lhion's refusal to reach any agreenent on wages unl ess agreenent was al so
reached on three benefit plans of which one, the Martin Luther K ng Fund, was
at nost a permssive subject of bargai ning. Respondent woul d have us find that
the Lhion's insistence on treating all the economc itens as interrelated parts
of one economc package, to be agreed upon as a whol e, amounted to an ul tinatum
that the King Fund be accepted. The evi dence, however, indicates that little
serious bargai ning had taken pl ace "before Septenber 20 about any of the
economc itens. Respondent had not tested the firmmess of the UFWs position on
the King Fund in the give-and-take of actual bargai ning. Respondent had

recei ved no
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utimatumfromthe Lhion that a contract was inpossible unless the King Fund
were included. W agree wth the ALQ therefore, that Respondent has not
denonstrated that the Uhion bargai ned to i npasse on this plan. Accordingly,
despite Respondent's request that we do so, we find it unnecessary to nake a
determnation whether the King Fund was a permssi ve subject of bargai ni ng.

Respondent ' s Gonduct After Asserted | npasse

Respondent did not alter its posture toward negotiations in the
nonths followng its declaration of inpasse and unilateral increase of wages.

A though in witten communi cations with the UFW Respondent stated that it was
wlling to "bargai n upon reasonabl e request,"” it never backed up its asserted
w llingness to bargain by suggesting a definite tinme and place for neeting or a
topic for discussion. M. Mrgan was unresponsive to clarifications offered by
UFWrepresentatives as to aspects of the Lhion's heal th and pensi on-pl an
proposal s. Respondent held to its stance of disclaimng responsibility for the
failure of negotiations. V& therefore find that Respondent's statenents of
wllingness to bargain were not made in good faith, but were an attenpt, wth
litigation in view to nake the UFWappear responsible for the breakdown in
negoti ati ons.

O January 29, 1977, the UFWnade a fornal request that negotiations
be resuned. At that tine, Respondent believed that when the Uhion's one-year
certification expired on March 2 no further bargai ning obligation woul d apply.
The Uhi on suggested several neeting dates in md-February, but none were

acceptabl e to Respondent. M. Mrgan finally agreed to neet on February 25,
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but warned that his schedul e mght present a conflict. M. Mrgan did in fact
cancel the February 25 neeting due to unresol ved conflicts in his schedul e. An
attorney's busy schedul e provides no valid excuse, however, for a party's
failure of diligence in arranging and attendi ng negotiating sessions. NILRB v.

Exchange Parts Gonpany, 339 F.2d 829, 58 LRRM 2097 (5th dr. 1965). An enpl oyer

has the responsibility of providing a representative who is avail abl e to neet
at reasonable tines and wth reasonabl e regularity. Mlgo Industrial, Inc., 229

NLRB 25, 96 LRRM 1347 (1977) enf'd. 567 F.2d 540, 97 LRRM 2079 (2nd dr. 1977).

Respondent after March 2 admttedly refused to neet, contendi ng that
the expiration of the certification year was a |l egal bar to negotiations wth
the UFW The end of the certification year, however, does not end the duty to
bargai n and we therefore concl ude that Respondent's conduct during this period

was in violation of Section 1153(e) and (a). Mdntebello Rose Go./ M. Arbor

Nurseries, Inc., supra, Kaplan's Fruit and Produce Go., 3 ALRB No, 28 (1977).

Even after the UFWs certification was extended,, on March 30, Respondent
continued to refuse to neet, basing its refusal on the fact that it had filed a
notion for this Board to reconsider its order extending certification. Fnally,
on May 10, sone six weeks after issuance of this Board s decision in Kaplan's

Fuit and JProduce . , sjgpra, in which we held .that the duty to bargain

does not |apse wth the expiration of 'the certification year, Respondent
agreed to neet again wth the UFW

The parties were still bargaining on July 11, 1977, the
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day the hearing in this case began. It is Respondent’'s conduct during that
entire period, fromMrch 16, 1976, when Respondent first rejected the UFWs
reguest to bargain, until the commencenent of hearing, that we scrutinize, and,
unli ke the ALQ we conclude that there was a continuing violation of the | aw
during the entire period. Afiter a hiatus in neetings, the parties resuned
bar gai ni ng on June 3, 1977, and continued neeting at least until July 11, 1977.
The parties introduced |ittle evidence concerning the negotiation period after
June 3, 1977, other than that they net and agreed on a few contract itens.
Apparent |y because of the limted record evi dence concerning the negotiations
after June 3, the ALOfound no viol ation occurred during that period, although
he concl uded that Respondent bargained in bad faith during the preceding 15
nont hs. The ALO therefore recormended that the nake-whol e period end on June 3,
1977.

In his dissent, Menber MCarthy follows the ALO s approach and suggests that
the scanty record precludes the Board fromfinding that bad faith bargai ni ng
continued through the period fromJune 3 to July 11, 1977. The dissent cites
absol utely no precedent for its novel theory, dissecting the bargaini ng
relationship into separate segnents and requiring a finding of bad faith in
each conponent part. Furthernore, the dissent's theory does not accurately
refl ect the nature of surface bargaining. Surface bargaining is a violation
whi ch occurs over an extended period of tine and it cannot be anal yzed by
exam ni ng i ndi vi dual bargai ni ng sessions or positions in isolation fromthe

totality of the parties' conduct (see cases cited on page 4, supra,
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and Aa-HNe Farns, 6 ALRB No. 9 [1980]).

In order to prove bad-faith bargaining, the General Gounsel need not
i ntroduce evidence of bad faith for every single neeting between the parties. A
finding of surface bargai ning i s dependent not upon evi dence of specific
unlawful acts every tine the parties neet but, instead, upon a pattern or
course of unl awf ul conduct which precludes the attai nnent of agreenent or
genui ne i npasse between the parties. Thus, the General Counsel carries his
burden of proof fay denonstrating, wth reference to the totality of the
circunstances, that a respondent has surface bargai ned over the rel evant period
as a whole. V@ find the General Counsel has net that burden in this case, ¢

Goncerning the period fromJune 3, 1977, until July 11, 1977, the
record indicates nothing nore than Respondent’'s w | lingness to begin neeting
again after a conplaint issued and shortly before the commencenent of the
unfair labor practice hearing, plus the parties' reaching agreenent on a few
itens. This conduct is not significantly different fromRespondent's conduct
during the preceding 15 nonths in which we found surface bargai ning; during
that period of tine, Respondent also net wth the UFWand reached agreenent on

sone itens. Thus, Respondent's

¥ The inclusion of the nake-whol e renedy in the ALRA a provisi on absent
fromthe NLRA does not persuade us to depart fromthe totality-of-the-
circunstances principles long foll oned by the NLRB and the federal courts.
Wii | e the nake-whol e renedy neans that a different result attaches to finding a
violation, we can discern no intent by the legislature to depart fromthe
NLRB s anal ytical approach to whether a violation has occurred,, .
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actions during the weeks imedi ately preceding the hearing do not represent a
significant break with its past unl awful conduct or the adoption of a course of
good-faith bargai ning. Respondent's w llingness to neet and agree on sone
contract itens is conduct perfectly consistent wth surface bargai ni ng whi ch,
by definition, is an approach whi ch resenbl es good faith but is in fact

calculated to frustrate agreenent. NLRB v. Hernman Sausage (0., 275 F. 2d 229, 45

LRRM 2829 (5th dr. 1960). After a | engthy period of surface bargai ning,
conduct resenbling "hard bargai ning" nay be all that is necessary to prevent
the execution of any agreenent or to cause acceptance of such an unsatisfactory
agreenent that the union's support anong enpl oyees wi |l be seriously eroded.
Thus, the record nust indicate a nore significant change in bargai ning posture
than Respondent’s above-descri bed conduct before we will find that surface

bar gai ni ng has ended. ”

Respondent nai ntai ns that the Uhion was guilty of bad-faith
bargaining, and that the failure of the parties to reach a contract was caused
by the Uhion's msconduct rather than by deficiencies in Respondent's approach
to negotiations. Respondent argues that a conparison of its own conduct wth
that of the Uhion according to eight criteria establishes the Lhion's bad faith

and Respondent’'s good faith. The eight criteria are continuity of

7 Inrequiring a significant departure frompast unl awful conduct, we
I npose no standard higher than the good faith required by Labor Code
Section 1155.2(a), and we do not require any party to "capitul ate" on
bargaining issues. H K Porter v. NLRB, 397 US 99, 73 LRRM 2561 (1970).
Ve require only that the parties bargan wth each other in conpliance wth
the requirenents of the Act.
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bargai ning team w llingness to make concessions, Wl lingness to adopt reasoned
positions on disputed issues, wllingness to break the inpasse, wllingness to
provide infornation relevant to bargaining, wllingness to present
counterproposal s and to correspond in a tinely fashion, wllingness to di scuss
key issues, and wllingness to disclose bargaining priorities. V& note that
nmany of these criteria overlap quite substantially. They 'have been careful |y
tailored, noreover, to highlight the strengths Respondent believes it has been
able toidentify inits ow case. They do not include well-established criteria
for evaluating an enpl oyer's overal | approach to negotiations, such as direct
dealings with enpl oyees in derogation of the certified bargai ni ng
representative, unilateral changes in terns and conditions of enpl oynent, and
refusals to neet at frequent intervals or for extended bargai ni ng sessions.

A | abor organi zati ons' bad-faith bargai ning nay be a defense to a
charge of refusal to bargain agai nst an enpl oyer. Gontinental Nut Go., 195 NLRB
841, 79 LRRM 1575 (1972); Tines Publishing Conpany, 72 NLRB 676, 19 LRRM 1199

(1947). However, we reject Respondent’'s contention that an eval uati on of the
UFW s conduct even according to the eight criteria nentioned above | eads to
the concl usion that the Unhion bargained in bad faith.

A though Respondent did naintain greater continuity inits
bargai ning team its chief negotiator, Frederick Mrgan, was often unavail abl e
to neet at tines suggested by the UFW The Uhion, not Respondent, sought | onger
and nore frequent neetings. Each of the URWSs representatives, noreover, was

wel | prepared.
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Each had authority to coomt the Union to agreenents reached in the
negotiations. Wile greater continuity of representation on the Lhion' s part
woul d have been desirable, thereis little if any evidence that changes inits
negotiating teamdi srupted or del ayed the progress of negotiations.

In arguing that the Union was unwilling to discuss key issues or to
disclose its bargaining priorities, Respondent takes one or two comments out of
thei r bargai ni ng context and i nposes a strained and narrow i nterpretati on upon
them For exanple, refusals by the Union to bargain about wages as an i sol at ed
I ssue, apart froma conprehensive agreenent, were part of its bargai ni ng
strategy and not, as Respondent suggests, literal refusals "to discuss key
Issues.” Smlarly, Ms. Hierta's renmark at the third neeting on My 24 t hat
the UFWhad no priorities other than its entire proposed agreenent was not so
much a refusal to state priorities as it was a signal that the Union had not
included inflated, "give-away" provisions in its proposal as nere bargai ni ng
chi ps.

The aggressi ve stance taken by Respondent at the second neeting in
rejecting outright, wthout explanation, at |least six of the Uhion's naj or
proposal s, and accepting others only wth substantial nodification, put the
Lhion in the position of having to seek concessions. The Uhi on responded by
Insisting that wages not be negotiated in isolation fromother provisions. In
view of the direction in which Respondent pushed negotiations right fromthe
start, the Lhion's reluctance to yield on i ssues such as wages does not support

an allegation that it bargained i n bad
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faith. Rather, the Uhion adopted a strategy reasonably cal cul ated to neet the
chal | enge posed by Respondent's approach to the negotiations. Wthin this
context, noreover, the Lhion did showflexibility inits response to
Respondent ' s proposed nodifications of several proposals, including health and
safety, seniority, and discipline and di scharge.

Respondent argues at length that it, in contrast to the UFW
constant|y displayed "w llingness to adopt 'reasoned ' positions on di sputed
I ssues.” Many of the disputed i ssues on whi ch Respondent nade reasoned
conprom ses were of secondary consequence, such as new or changed
classifications, |eaves of absence, and holidays. Gonprom ses and concessi ons
in areas |like these nay be consistent with surface bargaining, for it is the
essence of surface bargaining to create the inpression of serious bargaining
while actual ly making no real effort to conclude an agreenent. See, e.g., N.RB

v. Hernman Sausage (., 275 F.2d 229, 45 LRRM 2829 (5th dr. 1969); A H Belo

Gorporation, supra; NLNRBv. General Hectric (., supra.

Respondent cites only two of the UFWs positions as evidence of its
asserted unreasonabl eness: its insistence on the Martin Luther King Fund, which
we have previously discussed, supra at pp. 20-21, and its position on the "good
standi ng" el enent of the union-security provision. The Union explained the
provisions in its constitution which protect nenbers agai nst abuse of the good-
standi ng provision, and poi nted out that such a provision* has been i nvoked
only very rarely in the Union's history. The UPAs position on good standing,

then, cannot fairly be described
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as "unreasoned. "

W have considered and rejected the evidence that Respondent
di spl ayed sincere "w llingness to break the inpasse" in the nonths after
Sept enber 20, 1976. It was the Lhion, not Respondent, which nade a clear and
speci fic request to resune negotiations in January 1977.

As towllingness to provide infornation rel evant to bargai ni ng,
both parties were sonewhat tardy in fulfilling requests for specific itens of
information. Both, however, substantially conplied wth requests for
information and did so in a tinely enough nanner that negotiati ons were not
I npeded.

Respondent contends that during the 1976 negoti ati ons the UFW"was
at least negligent and guilty of 'sloppy work'"™ when on several occasions it
failed to communi cate proposal s or counterproposals by the tine it had prom sed
them The evi dence supports Respondent’'s contention, as the Lhion did fail to
neet a nunber of the coomtnents it had nmade to have certain docunents in
Respondent' s hands by a given tine. V@ find that there is no excuse for such
repeat ed shortcomngs. But we do not draw the further inference Respondent
suggests, for negligence and sl oppi ness, to the degree the UFWwas qguilty
thereof, are not tantanount to bad-faith bargai ning. The evidence as a whol e
shows that the UFWdesired and worked toward an agreenent and that Respondent
did not. As the ALO observed, there is no evidence that if the Union had done
everything perfectly Respondent’'s strategy woul d have changed in any nateri al
respect. See Alba Vél densian, Inc., 167 NLRB 695, 66 LRRM 1145 (1967).
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The Renedy

Labor Code Section 1160.3 authorizes the Board to order a respondent
to cease and desist fromcommtting an unfair |abor practice and to nake
enpl oyees whole "... for the | oss of pay resulting fromthe enpl oyer's refusal
to bargain.” Having found that Respondent MFarland Rose Production failed and
refused to bargain in good faith wth the UFW we shall order Respondent to
neet wth the UFW on request, and to bargain in good faith, and to nake whol e
Its agricultural enpl oyees for the | oss of wages and ot her economc | osses they
incurred as a result of Respondent's unl awful conduct, plus interest thereon
conputed at seven percent per annum AdamDairy, 4 ALRB No. 24 (1978). Because
the illegality of Respondent's conduct is a continuing pattern of delay and bad

faith not nade up of separate distinct acts, Mntebello/M. Arbor, supra, we

shal | order the nake-whol e to commence on Mirch 16, 1976, ¥ the date on whi ch
Respondent first rejected a request by the UFWto neet and negotiate. ¥ 0. P.
Mirphy Produce Go., Inc., supra. The nake-whol e period

¥ Menber Ruiz, for the reasons stated in his concurring opinion in 0. P.

Mirphy, 5 ALRB No. 63 (1979), would begin the nmake-whol e period on March 11,
1976, the date Respondent presurrably received the WWs letter requesting
negoti ati ons.

¥ The fact that the UPWfiled its unfair |abor practice charge in this matter
on ctober 12, 1976, does not preclude us fromfinding that Respondent's
violation of the Act began nore than six nonths prior to that date. As we rul ed
in Mntebello/M." Abor, supra, the limtations period set forth in Labor Code
,Section 1160.2 begins to run only when the charging party has actual or
constructive notice of the unlanful conduct. Ve find here that the UFWdi d not
have either actual or constructive notice that Respondent was bargai ning i n bad
faith until Septenber 21, 1976, the date Respondent clai ned negotiations had
reached an i npasse.
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extends fromMrch 16, 1976, until Respondent posts the Notices, takes the
other renedial action provided for herein, and begi ns good-faith bargai ning and
continues such bargaining to the point of a contract or a | egiti nate i npasse.
V¢ shal | al so extend the UWFWs Certification as the excl usi ve
col l ective bargai ning representative of the agricultural enpl oyees of MFarland
Rose Production for one year fromthe date of issuance of this Decision.
RER
Pursuant to Labor Gode Section 1160. 3 the Respondent, MFarl and Rose
Production, a division of Petoseed, Inc., a wholly-owned subsidiary of George
Ball, Inc., its officers, agents, successors, and assigns is HEREBY CROERED t o:
1. GCease and desist from
(a) Ghanging any term or condition of enploynent of its
agricultural enployees wthout first affording the UW a reasonable
opportunity to bargain with respect thereto.
(b) Refusing or failing, through general course
of conduct, to bargain collectively wth the UPWas the certified excl usi ve
bargai ning representative of its agricultural enpl oyees.
(c) D scharging or otherw se discrimnati ng agai nst any
agricultural enployee for participating in concerted activities for the
pur poses of col |l ective bargaining or other nutual aid or protection.
(d) Inany like or related manner interfering wth,
restraining, or coercing agricultural enployees in the exercise of those rights

guar ant eed by Labor Code Section 1152.
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2. Take the follow ng affirnative actions which are deened
necessary to effectuate the policies of the Act:

(a) Yoon request by the UFW rescind the wage i ncreases and
bonus and incentive pl ans i npl enented si nce Novenber 28, 1975, and bargai n
collectively wth the UFWw th respect to such increases and pl ans.

(b) Uoon request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive bargai ning representative of its
agricultural enployees, and if understanding is reached, enbody such
understanding i n a signed agreenent.

(c) Make whole its agricultural enpl oyees for all |osses of pay
and ot her economc | osses sustained by themas the result of Respondent's
refusal to bargain, as such | osses have been defined in AdamDairy dba Rancho

Dos Ros, 4 ALRB No. 24 (1978), for the period fromMarch 16, 1976, until such

tinme as Respondent commences to bargain in good faith wth the UFWand
thereafter so bargains to contract or inpasse.

(d) I'mediately offer to the foll ow ng enpl oyees full
reinstatenent to their forner or equival ent jobs, wthout prejudice to their
seniority or other rights and privil eges:

Rogel i o Avil a Jose Gal van
Jose Socorro Baca Roberto B. Gal van
Luis Bauti sta Rodol fo B. Gl van
Foberto Gal van Chavez Bren Garci a
scar Esparza Jesus M Q opeza
Adolfo B Galvan Rafael 0, Reyes
Adol fo D. Gal van Dani el Sanchez, Jr;
Adolfo 0. Galvan Daniel M Sanchez.

(e) Mike whol e each of the enpl oyees naned above in

subpar agraph 2(d) for all economc | osses they have suffered as a
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result of their discharges, including any |oss of pay resulting fromthe
Respondent's failure and refusal to bargain in good faith, by paynent to each
of themof & sumof noney equal to the wages he or she woul d have earned from
the date of his or her discharge to the date on which he or she is reinstated
or offered reinstatenent, |ess his or her respective net interimearnings,
together wth interest thereon at the rate of seven percent per annum

(f) Preserve and, upon request, nake available to the Board
or its agents for examnati on and copying, all records rel evant and
necessary to a determnation of the anounts due to all the af orenenti oned
enpl oyees under the terns of this Qder.

(g0 Sgnthe Notice to Enpl oyees attached hereto. Lpon its
translation by a Board agent into appropriate | anguages, Respondent shall
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(h) Post copies of the attached Notice in
conspi cuous places on its property for a 60-day period, the tines and pl aces
of posting to be determned by the Regional Drector. Respondent shall
exerci se due care to replace any Notice which has been altered, defaced,
covered, or renoved.

(i) Provide a copy of the attached Notice to each enpl oyee
hired during the 12-nonth period fol |l owi ng the date of issuance of this
Q der.

(j) Mal copies of the attached Notice in all appropriate

| anguages, within 30 days after the date of
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i ssuance of this Oder to all agricultural enployees referred to in paragraph
2(d) above and to all enpl oyees enpl oyed during the payrol| period i medi ately
precedi ng March 16, 1977.

(k) Arrange for a representati ve of Respondent or a Board agent
todistribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. The reading or readi ngs
shall be at such tines and places as are specified by the Regional Drector.
Fol l ow ng the readi ng(s), the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
enpl oyees may have concerning the Notice or their rights under the Act. The
Regional Director shall determne a reasonable rate of conpensation to be paid
by Respondent to all non-hourly wage enpl oyees to conpensate themfor tine | ost
at this reading and the questi on-and-answer peri od.

(1) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps which have been taken to
conply wth it. Uoon request of the Regional Drector, Respondent shall notify
himor her periodically thereafter in witing of further actions taken to
conply wth this Oder.

ITIS AUIRTHER CGROERED that the certification of the UFW as the
excl usi ve col | ective bargai ning representative of
LI
LI
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Respondent ' s agricul tural enpl oyees, be extended for a period of one year from
the date of issuance of this Oder. Dated: April 8, 1980

ERALD A BROM Chai rnan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber
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MEMBER MCARTHY, Dissenting in Part:

| concur inthe najority's finding that the period fromMrch 16,
1976, to June 3, 1977, was characterized by surface bargai ning. However, the
record does not denonstrate bad faith on the part of the Respondent after the
neetings resuned on June 3, 1977. Lhable to point to specific evidence of bad
faith bargaining .during that period, the ngjority presunes that Respondent's
earlier bad faith approach to bargai ning conti nued beyond June 3, 'and
therefore applies the make-whol e remedy on an open-ended basis. | dissent from
that holding and agree wth the ALOthat the nake-whol e renedy shoul d not
extend beyond June 3, 1977.

Lhlike the situation in ASHNE Farns, 6 ALRB No. 9 (1980), the

naj ority now appli es an open-ended nake-whol e renedy w thout relying on any
evi dence of bad faith during the period which i nmedi atel y preceded the hearing
and in which the parties appeared to be bargaining in earnest. Uhder the

najority' s approach, the nake-whole renedy wll be applied on an open-ended
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basis in any case where: (1) the enployer has, for any significant |ength of
tine during the negotiations in question, engaged i n surface bargai ni ng, and
(2) the enpl oyer has not displayed a "significant change in [its] bargai ning
posture” prior to the hearing on the refusal to bargain charge. The nmajority
bases its approach on the totality of circunstances concept. However, that
concept is used by the NNRB only for the purpose of determning whet her a
refusal to bargain has occurred. ¥ It does not tell us that we may apply nake-
whol e on an open-ended basis and at the sane tine ignore the fact that after a
certain point in the bargai ning process there is no | onger any evi dence of bad
fai th bargai ni ng.

As noted by the ALQ the parties agreed to a nunber of substantial articles
after June 3, 1977, including seniority, |eaves of absence, and a grievances,
arbitration procedure. By July 10, the date of the last negotiating neeting on
the record, agreenent had been reached on 28 out of 37 proposed articl es,

I ncl udi ng a uni on-sponsor ed nedi cal plan to which the Respondent had previously
of fered strong opposition because it favored its own nedi cal plan. The evi dence
does not show that Respondent's position on any of the renaining i ssues was
unreasoned; indeed, the ALOfound that the General (ounsel produced virtually-
no evi dence tending to establish that Respondent was bargaining in bad faith on

and after June 3, 1977. Nevertheless, the majority finds that Respondent's

bargai ning efforts after June 3, 1977, were not

Y I'n surface bargaining cases the NLRB enpl oys only cease-and-
desi st orders and does not examne the bar %a(u ni n<r:1 process wth an
ﬁze toward ap[?I i cation of nake-whole. See Ex-Cell-0 Corp., 185

RB No. 20, 74 LRRM 1740 (1970).
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sufficient to denonstrate the "significant change in bargai ni ng posture" it
requi res of an enpl oyer who has been found to have engaged i n surface
bargai ning earlier in the bargai ning process.

BEven though hard bargaining is, by definition, good faith bargai ni ng
and therefore entirely legal, the ngjority tells us that, after a period of

surface bargai ning, "conduct resenbling hard bargaining " becones illegal. |
bel i eve that a party whi ch engages i n surface bargai ning subjects itself to a
finite nake-whole liability, but it does not forfeit the right to naintain a
firmbut fair bargai ning posture.

A ven the degree of progress that had been achi eved by the end of
the July 10 neeting and yet found insufficient by the najority, Respondent
could only have net the majority's higher standard by unilaterally renovi ng
obstacles to an agreenent—that is, by capitul ating on key i ssues,
notw thstanding the fact that its position on those issues had been firmy but

fairly maintained. As discussed in ny dissenting opinion in AS HNE supra, the

Board contravenes Labor Gode Section 1155.2 and vi ol ates appl i cabl e federal
precedent when it directly or indirectly conpels a party to abandon a
legitimatel y hel d bargai ni ng position. ? N.RB v. American National Ins. (.,
343 US 395, 405 (1952).

ZInH K Porter . v. NNRB, 397 US 99, 73 LRRM 2561 (1970) , the
Suprene Gourt enphasi zed the prinmacy of the policy of free collective
bargai ning. It denied enforcenent of an NLRB order which arose froma refusal
to bargain viol ati on and whi ch woul d have i nposed a substantive contract ual
termon one of the parties to the negotiations. The alleged nerits of the
renedy were regarded by the court as irrelevant; the conflict the renedy
created wth the policy of free collective bargaining was sufficient reason to
reject it.
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There is no reason to believe that the harmcaused by a period of
surface bargai ning cannot be adequately renedi ed by a nake-whol e order
applicable only to that period, along wth a cease-and-desi st order and an
extension of certification. As for the possibility that wthout an open-ended
nake-whol e order the Enpl oyer mght resune surface bargaining after the refusal
to bargai n charge has been heard, the probability of incurring and defendi ng
anot her refusal to bargain charge, and its attendant expense, woul d be a
significant deterrent. Mreover, having obtai ned fromthis Board an order which
calls for good faith bargai ning, the General (ounsel can go directly to the
courts for enforcenent of the order shoul d the Enpl oyer resune surface
bar gai ni ng.

In short, the najority's approach conflicts wth one of the basic
pol i cy under pi nnings of the Act and goes beyond what is needed as a renedy in
this case. | would Iimt the nake-whol e order to the bargai ning period from
March 16, 1976, to June 3, 1977.

Dated: April 8, 1980

JGN P. McCARTHY, Menber
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NOT CE TO BEMPLOYEES

After a hearing at which each side had a chance to present its
facts, the Agricultural Labor Relations Board had found that we have vi ol at ed
the Agricultural Labor Relations Act, and has ordered us to post this Noti ce.
V¢ wll do what the Board has ordered, and also tell you that the Agricul tural
Labor Relations Act is alawthat gives all farmworkers these rights:

1. To organi ze t hensel ves;
2. To form join, or hel p any union;

3. To bargain as a group and to choose anyone they want to speak for
t hem

4. To act together wth other workers to try to-get a contract
or to help or protect each other; and

5. To decide not to do any of these things.

Because this is true, we promse you that:

VE WLL NOT di scharge or otherw se discri mnate agai nst any enpl oyee
because he or she exercised any of these rights.

VW WLL offer:

Rogelio Avila Jose Gal van

Jose Socorro Baca Foberto B. Gal van
Lui s Bauti sta Rodol fo B. Gal van
Foberto Gal van Chavez Eren Garcia
Gscar Esparza Jesus M Q opeza
Adol fo B. Gal van Raf ael 0. Reyes

Adolfo D Glvan Daniel Sanchez, Jr.
Adol fo 0. Gal van Daniel M Sanchez

their old jobs back and w Il reinburse each of themany pay or other noney they
| ost because we failed or refused to rehire them

VE WLL bargain in good faith wth the UFWw th .the intent
and purpose of reaching an agreenent on a col | ecti ve bargai ni ng

contract concerning your wages, working hours, and other terns and
condi tions of enpl oynent.

VE WLL pay all of the enpl oyees who worked for us at any tine from
March 16, 1976, to the ﬁr esent the anount of noney they | ost because we refused
to barga|n|ngoodfa|t wth the ULFW
Cat ed: MFARLAND RCBE PRODUCTT ON
By:

(Representative) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
6 ALRB No. 18 40.



CASE SUMVARY

MFarl and Rose Production, 6 ALRB Nb. 18

a division of Petoseed (0., Inc., Case Nbs. 76-CE69-F
a whol |y owned subsidiary of 76-CE 73-F

George Ball, Inc. 76-C&73-1-F

76- (& 73-2-F

ALO DEO S ON _ _

_ The ALO concl uded that Respondent viol ated Section 1153(a) by

di scharging a harvesting crew for engaging in protected concerted
activities. The ALO al so concl uded that Respondent viol ated Section 1153
(e) and (a) fromApril 12, 1976, to June 2, 19.77, by engaging in surface
bargaining wth the UFW The ALOrelied upon the Respondent's %ener al
course of conduct during ne?oti ations, which included anong ot her t hings:
Cel ayi ng the commencenent of negotiations and entering into themwth a
strategy of delay;, failing to provide the UFWw th reasonabl e notice of,
and a neani ngf ul Oﬁportun! ty to bargai n about, new bonus and incentive

pl ans; bypassing the certified bargai ning representative and deal i n(r:)
directly wth enpl oyees; declaring a spurious inpasse and unilaterally
rai sing wages; and refusing to neet in bargai ning sessions after the
expiration of the UFWs certification year. The ALO found that Respondent
did not bargainin bad faith after June 2, 1977. The ALOtherefore
recommended i nposi tion of the nmake-whol e remad% only fromApril 12, 1976,
ii9>7<7m)nt hs before the charge was filed on Gctober 12, 1976, to June 2,

BOARD DEA S ON

~ The Board uphel d the ALO s concl usi on that Respondent viol ated
Section 1153(a) by discharging a harvesti n% crew for engaging in protected
concerted activities. The Board examned the totality of Respondent's
conduct on the record as a whol e and found that Respondent viol ated
Section 1153 (e) of the Act by engaging in surface bargai ni ng throughout
the entire course of negotiations. The Board rejected the ALOs finding
that no bad faith had been Ior oved for the last stage of negotiati ons,
ruling that Respondent's wllingness to nmeet and agree on sone contract
itens in the weeks just prior to the hearing, though giving the appearance
of "hard bargaining," did not show a significant change from Respondent’s
past unl awf ul conduct .

Evi dence of Respondent's bad faith was found inits -internal
reports and nenoranda which indicated an intent to use delay as a tactic
and to engi neer a spurious inpasse. Further evidence of bad faith was
found in Respondent’s failure to provide an available negotiator and its
refusal to neet wth the Lhion at reasonable intervals. In addition, the
Board found per se violations of Section 1153(e) in Respondent's
unil ateral Iy rai sing wages, b?/passi ng the excl usive representative by
dealing directly wth the enpl oyees, and refusing to neet after the
Lhion's initial certification year expired.

REMEDY

The Board ordered Respondent to cease and desist discharging or
otherw se discrimnating agai nst any agricul tural enpl oyee for



engagi ng i n protected concerted activities, fromchanging any termor
condition of enploynent of its agricultural enpl oyees wthout first
affording the URWan opBortunity to bargain wth respect thereto, and from
failing or refusing to bargain wth the UAW and to post, read, and nail a
renedial notice to its enpl oyees, and to neet and bargain, on request, in
good faith wth the UFW The Board ordered Respondent to offer to
reinstate the discrimnatees to their forner or substantially equival ent
jobs and to make each of themwhole for any | oss of pay or other economc
| osses resul ting fromRespondent' s unl awful acts and conduct. Respondent
was al so ordered to nake all of its enpl oyees whol e for any econom c

| osses suffered as a result of its refusal to bargain. The nake-whol e
period extends fromMarch 16, 1976, until Respondent takes all the

renedi al action ordered by the Board and commences and conti nues good-
faith bargaining to the point of a contract or a bona fide I npasse.

D SSENT
Menber MCarthy would affirmthe ALOs finding that the record does
not show bad faith after June 3, 1977. He would therefore limt the nake-
whol e award to the period fromMarch 16, 1976, to June 2, 1977.

* k%

This case summary is furnished for information only and is not an official
statenent of the case or of the ALRB.
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STATE - CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

Inthe Hatter of: Case Nos. 76- T~ 69-F
MFARLAND RCBE PRODUCTI ON 76-A
a division of PETCBEHED GO , ¢
INC, a wholly owned 76- CE& 73-:
subsi di ary of (GEORGE BALL DEQ !
INC LAWGHF CER

and

Respondent ,

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

)
)
)
)
)
)
)
)
)
)
)
)
)
)
|
Charging Party. )

Nancy Kirk of Fresno, for the General
Qounsel

Alnore F. Oeknann, Jr., and Robert J.

S unpf, Bronson, Bronson & MK nnon, San
Franci sco, for Respondent

John Denvir, Sephen Hopcraft, and G enn
Rot hner of Delano, for the Charging Party

STATEMENT F THE CASE

JCE. GOMBERG Administrative Law dficer: This natter was heard by ne on
July 11 through 14, July 13 through 20, July 2.5 through 29, and August 1 and
2, 1977, in Bakersfield and Delano, CGalifornia. The Gonplaint (GQC Ex. 1-E) |,
dated April 27, 1977, and subsequent anmendnents are based on charges filed by
the Lhited FarmVWrkers of Amverica, AFL-A O (hereafter "UAW) . The Gonpl ai nt

was anended three tines before



the start of the hearing, pursuant to Section 20222 of the Board s regul ations.
(CE. 1-J, 1-K and 1-M) During the hearing, | granted several notions to
anend the Third Anended Conpl ai nt. These anendnents have been reduced to
witing as General Qounsel Exhibits 1-P, 1-Q and 1-R The charges and anended
charges were duly served on Respondent. The Third Amended Conpl ai nt, as anended
at the hearing, alleges violations of Section 1153(a), (c), (d), and (e)™ of
the Agricultural Labor -Relations Act (hereafter the "Act"), by MFarl and Rose
Production (hereafter '' Respondent” or the "Conpany"). The hearing was hel d
pursuant to orders consolidating the various charges agai nst the Respondent (QC
Bx. 1-J and 1-1-J).

Al parties were given a full opportunity to participate in the hearing.
The UFWintervened, as a matter of right, pursuant to Section 20266 of the
Regul ations. The parties waived oral argunent. The General Counsel * and
Respondent filed post-hearing briefs pursuant to Section 2027S of the

Regul at i ons.

1. Al references to the Board's regulations are to Title a,
Galifornia Admnistrative Gode.

2. Al statutory references herein are to the CGalifornia Labor Code
unl ess ot herw se specifi ced.

3. In addition to a post-hearing brief, the General Counsel filed
additional nmaterial on the nake-whol e renedy, in the formof its brief in
support of its adaptions to the Admnistrative Law Gficer's Decision in Ronar
Carrot ., Case Ho. 76-(E35-H The Respondent had no objection to ny
consideration of this naterial, although it was not tinely filed.




Uoon the entire record, including ny observation of the demeanor of the
W tnesses, and after consideration of the briefs filed by the parties, | nake

the fol | ow ng:

FI ND NS GF FACT

. Jurisdiction.

Respondent admtted inits answer (A Ex. 1-F) that it is a Glifornia
corporation and an agricultural enpl oyer wthin the neani ng of Section
1140. 4(c) of the Act. However, the testinony of John Parker, General Manager of
the Gonpany, established that MFarl and Rose Production is not i ncorporated,
but is, rather, a division of Petoseed Conpany, Inc., a wholly owned subsidiary
of George Ball, Inc. Based on this testinony, | granted the notion of the
General Gounsel to anend the Conplaint and the caption to conformto proof (GC
Ex. 1-Q. | find that the Respondent is an agricultural enployer as that term
is defined in the Act.

The Respondent al so admtted that the UFWis a | abor organi zation wthin

the neani ng of Section 1140.4(f) of the Act, and | so find.

I1. The Alleged Unfair Labor Practi ces.

The Third Arended Conpl aint as anended at the hearing al |l eges that
Respondent :
(1) Refused to bargain collectively in good faith wth the UFW in
violation of Section 1153(a) and (e) of the Act;



(2) Dscrimnatorily discharged Rafael Gonzal ez in violation of
Section 1153(a),(c), and (d) of the Act;

(3) Refused to rehire Sally de la Rosa in violation of Section 1153(a)
and (c)of the Act,

(4) D scharged sixteen enpl oyees on January 3, 1977, for engaging in
concerted activity protected by Section 1152 of the Act, in
violation of Section 1153(a) ;

(5 onstructively discharged Jose Socorro Saca because 'he participated in
the concerted activity in (4) above, in violation of Section 1153(a). The
Respondent general |y denies that it violated the Act. Wth respect to the

allegation of bad-faith bargai ning, Respondent asserts that whatever deai nims

bad faith it may have engaged i n was nore than outwei ghed by the UFWs bad
faith. As affirnative defenses, Respondent asserts that Rafael Gonzal ez was
di scharged for good cause and w thout, unlawful notive, that Respondent did not
refuse to rehire Sally de | a Rosa, that the sixteen enpl oyees were not dis-
charged, but, rather, voluntarily quit or were economc strikers, and that Jose

Socorro Baca voluntarily quit.

4. The Third Arended Gonpl ai nt (Paragraph 9(b)> al so al | eged t hat
Respondent refused to rehire Teresa Medina and H odia Lara, in violation of the
Act. | granted Respondent's notion to dismss these allegations, at the
concl usion of the General Counsel's case, because no evi dence had been
i ntroduced to support them



A The Qperation of the Conpany

The Respondent grows, harvests, grades, packs, and ships roses. The
grow ng and harvesting is done on fields owed by the GConpany, northwest of
Wasco. Whtil the fall of 1976, the grading and packi ng work was done in a shed
| eased by the Conpany, just north of its headquarters in MFarland. Wen the
| ease on the shed expired, and coul d not be renewed, the Conpany | eased a shed
I n Vsco, where operations began in the fall of 1976. The shi pping shed is
still located in MFarland, al ong wth Gonpany of fi ces.

The Gonpany operates under the direction of John Parker, its General
Manager. M. Parker reported to Darrell Messick, a vice-president of George
Ball, Inc., until June 1, 1977. M. Parker nowreports to Alien Hiff, President
of the Ball Seed Gonpany. Petoseed, Inc., another nenber of the Ball corporate
famly, handl es accounting and personnel record-keepi ng for the CGonpany. Anong
M. Barker's duties is the responsibility to file quarterly and annual reports
wth the George Ball, Inc., board of directors.

The Gonpany has about two dozen permanent enpl oyees who work all year.
These enpl oyees are characterized by M. Parker as being the "backbone" of the
wor kforce. A | arge nunber of seasonal enpl oyees are hired during the spring
buddi ng season and the fall harvest. In the buddi ng work, sem-skilled
enpl oyees first renove thorns frombudwood whi ch has been stored in a shed
during the wnter. Then, highly skilled budders graft the budwood onto rose

plants. The grafts are secured wth a rubber band by tiers who work
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inteans wth the budders. The buddi ng season general ly runs fromApril to
July.

During the fall harvest season, which runs fromlate Qctober until early
January, upwards of 165 peopl e are enpl oyed, including the pernmanent workforce.
A substantial percentage of these enpl oyees work in the packing and gradi ng
operations. These enpl oyees are not agricultural enpl oyees wthin the neani ng
of the Act. > The only skilled work perfornmed by fall seasonal enployees is de-
eyei ng, which takes place in the sane shed as the gradi ng and packi ng. (De-
eyei ng consi sts of the renoval of all but two or three "eyes" or potenti al
buds, frombudwood. It is this budwood which is grafted in the spring.)The
other agricultural, enpl oyees anong the fall harvest seasonal workers include
budwood cutters and the harvesting or "pul ling" crew

The ot her supervisors include Duncan Hanson, the Production Manager, who
is responsible for all field and shed operations, and reports to John Parker;
Davi d Anderson, the Assistant Manager, who reports to M. Parker on nanagenent
i ssues and to M. Hanson on production natters; and Pat Patterson, the shipping
forenan and of fice nanager. Reporting to M. Hanson are two. full-tine forenen
wth hiring and firing authority. They are Butimo(Tine) Hnojosa, who is in

charge of field operations, and Robert Gl lardo, who

3. See MFarland Rose Production Go., 2 ALRB No. 44(1976), and footno- te
18" infra, p.85 I took admnistrative notice of the Board s decision at the
heari ng.




directs the work in the sheds. Additionally, there are five enpl oyees who . act
as lead nen during the fall season: Nellie Heredia, Julian Perez, |sabel
Qguin, Lazaro Hnojosa, and Rafael Barron. Each of these enpl oyees is a
supervi sor wthin the neaning of the Act, although the part-tine | ead nen

acquire supervisorial status only during the fall season.

B. The Bargaini ng Rel ati onshi p Between the UFWand t he Gonpany.

1. The period fromthe Representation Hection until the first
bar gai ni ng sessi on.

The ALRB conducted a representation el ecti on anong Respondent’ s enpl oyees
on Novenber 28, 1975. The UFWrecei ved a substantial majority of the non-
chal I enged bal | ots. The Respondent chall enged the bal |l ots of 39 enpl oyees who
worked in the grading and shi ppi ng sheds on the ground that, because the
Respondent processed roses grown by other conpani es, the enpl oyees were not
enpl oyed in agriculture. The Respondent also filed objections to the conduct of
the el ection on the ground that these 39 enpl oyees were al |l oned to cast
chal l enged bal l ots, that the UPWstacked the el ection by arranging for certain
enpl oyees to be hired for the prinmary purpose of voting in the el ection, and

that the Board' s

6. The Tally of Ballots shows the follow ng: UFW--36, No Uhion - 11,
(hal | enges - 63, Void Ballots - 1.

7. Athough el ection stacking" is an independent unfair |abor practice
under Section 1154.6 of the Act, there is no evidence that Respondent filed a
charge agai nst the UFWon this issue.



chal I enged bal | ot procedure was viol ative of the secret ballot.

h March 2, 1976, the Board uphel d Respondent’ s position on the grading,
shi ppi ng, and packi ng operations, ruling that those persons working in
processing were nof. agricultural enpl oyees. The Board summarily di smssed the
Respondent' s el ection petition without a hearing and certified the el ection.

MFarl and Rose Production Go., supra.

Shortly before the certification, John Parker filed a quarterly report
wth the George Ball board. In the "Labor Relations" section of the report, M.
Parker noted that: "Conklin (another |ocal rose grower) and MFarland are both
contesting their elections and have not been certified. This is primarily a
delaying tactic and it is expected that Conklin and MFarland w il be certified
wthin the next fewnonths. . . ." (G E. 76.) M. Parker and Fred Mrgan, the
Gonpany' s | abor | awyer and negotiator, testified that they felt their positions
were valid but expected that the Board would rul e agai nst them M. Mrgan said
that he felt quite confident about prevailing on the bargai ning unit issue but,
because of the large nargin in the election, -was not too hopeful about w nning
on the obj ections issues.
Wthin three weeks of the certification, M. Parker reiterated the
thene of delay in an annual report to the Ball board:
LABCR RELATI ONS - MFarl and' s el ection was
certified valid by the Agriculture (sic) Labor

Rel ations Board on March 12 (sic), 1976 with
our shi ppi ng and gradi ng operati ons.



excluded fromthe bargaining unit. Qur strategy has been
prinarily one of delay as well as trying to get the gradi ng
and shi ppi ng oBer ations excluded fromthe bargai ning unit.
V¢ shoul d be able to get through the 1976 buddi ng season
before starting negotiations wth the UFW Qur future
strategy wll be to delay as nuch as possi bl e and negoti at e
the best contract possible. (GC Ex. 62.)

Later, in the sane report, M. Parker, in aworried tone,, explained that:

LABCR - The current |abor situation is the naj or probl emwe

are facing. . . . Wile there is no acceptabl e solution to

this problemwe wll continue to delay negotiations as nuch

as possi bl e and negotiate the best and nost reasonabl e

contract possible when we do have to negotiate. . . . A so,

havi ng the grading and shi ppi ng operations excl uded fromthe

union contract wll hel p since these operations enpl oy 707.

of the labor force during the peak period of Nov.-Dec.-Jan.

(K K.)

Excl udi ng the gradi ng and shi ppi ng operations was undeni ably of critical
i nportance to the Respondent. The Conpany went to extrene lengths to fortify
its position before the Board, including subornation of perjury. During the
Board's investigation of the chall enged ballots issue, ALRB agents visited
Raf ael Gonzal ez, a MFarl and enpl oyee, at his hone. The agents, based upon
di scussions wth M. Gonzal ez, drafted a declaration for his signature. The
declaration, onits face, indicates that a Board agent, fluent in Spanish, read
the declaration to M. (onzal ez, who affirned the contents under penalty of
perjury (UFWEX.
1).
M. Gonzal ez testified that he had been advi sed by Ti ne
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H noj osa, before the visit of the Board agents, not to say that he had been
working as a tractor driver, and to Lie about the length of tine he had worked
for the Conpany. M. Hnojosa denied talking to M. Gonzal ez about the decl ar a-
tion until after it had been signed. " According to M. Hnojosa, M. nzal ez
cane to himand said he had signed sonething w thout understanding its contents
and wthout, having it read to him He asked Tino to i nformM, Hanson of what
had happened. Onh cross-examnation, however, M. Hnojosa admtted that M.
Gonzal ez had said that the Board agent did translate and expl ain the
decl arati on,

(n Decenber 18, 1975, M. Gonzalez was called to the Conpany of fice and
asked to sign a second declaration. M. Hnojosa translated "the inportant
parts" for M. Gnzal ez. M. Hnojosa thought the "inportant” portions were

paragraphs 2 and 3, which read as fol | ows:

2. Agents of the Agricultural Labor Rel ations Board visited

ne in ny home and had ne sign a statenent. At the tine, |

did not know what | was signing because | cannot read the

Engl i sh | anguage. The agents did not explain to ne what |

was si gni ng.

3. The enpl oyees working in the MFarl and Rose Producti on

gradi ng and packi ng sheds do not performwork in the fields.

(IPWEx. 2.)

M. onzalez testified that he signed the declaration on Tine's advice. H

signed under penalty of perjury.., M. Hnojosa declared under penalty of
perjury that he read an accurate translation to M. (Gonzal ez. Both nen admtted

that paragraph 3 is untruthful, in that there was sone inter-
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change between the sheds and the fields, and that they knew it was untruthful
at the tine it was signed. M. Gnzal ez al so admtted that paragraph 2 was
unt rut hf ul .

Wiile there are conflicts in the testinony, it is clear that the Gonpany
asked M. onzalez to sign a declaration, through its agent, M. H noj osa,
which it knewto be false. | find it difficult to resolve the issue of whether
M. Hnojosa induced M. onzalez to swear falsely in the first declaration.
M. Gonzalez’ claimto credibility is that he testified truthfully about tw ce
perjuring hinself. Beyond that, his testinony concerning his di scharge was
of ten evasi ve and he was i npeached successfully on cross-examnation. M.
Hnojosa s testinony was equal ly unreliable, both on this issue and on ot her
matters.® The fact remains that the Respondent solicited a fal se declaration on
the-key issue of interchange between the grading and packi ng operations and the
fields.

After the UFWs certification, its President, Gesar Chavez, wote to the
Respondent, requesting the Gonpany to bargain wth the UFWand to supply
information rel evant o bargaining (G Ex. 2). M. Mrgan responded for the

Gonpany about a week |ater, and refused the request to bargai n, on

8. In MFarland Rose Production, supra, the Board noted the enpl oyer's
contention that only four shed enpl oyees ever worked in the fields. 2 ALRB No.
44, at p. 2.

9. See Sections B9 and C3, infra
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the ground that the Board had nade a "serious error wth respect to the
coverage but clained that the error was harmess."(QC Ex. 3.) M. Mrgan
expl ai ned that he was referring to the Board' s practice of permtting
chal | enged voters to cast ballots subject to the determnation of the validity
of the challenges. M. Mrgan was considering whether to test the Board' s
certification by refusing to bargain and then appealing to the Gourt of Appeal.
He advised M. Parker that, given the Board' s funding probl ens, such a course
coul d del ay the onset of negotiations for nmany nonths, M. Parker testified
that he had no doubt that the URWwas favored by a najority of enpl oyees in the
bargai ning unit, but that he wanted to test the decision nonethel ess. M.
Mrgan said that he felt that the other di smssed objections were al so
neritorious, although he could not even recall 'the content of the "el ection
stacking" objection, | find that the GConpany's w tnesses were not credible in
testifying that they believed that the certification was wong on the nerits,
Sone tine during March, 1976, the Conpany established a coonmttee of
enpl oyees to neet wth managenent to present grievances. The commttee's
nenbers were sel ected by the Conpany and w thout notice to the UFW (he neeting
was held in March, but M. Anderson coul d not renenber any details. A the.
first bargai ning session, the UAWrequested that the coomttee be di sbanded.
The Gonpany, on advi ce of counsel, abolished the commttee.
Fnally, on April 2, 1976, nearly a nonth after the first URWbar gai ni ng
request, M. Mrgan responded that, "the
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conpany has decided that it wll proceed to bargain, even though we have
substantial doubts as to the validity of sonme of the Board proceedi ngs." (QC
Ex. 5.) M. Mrgan testified that the exi stence of the "nake-whol " renedy had
no bearing on his decision to bargain, rather than to del ay the onset of

negoti ations through appeal s. According to M. Parker, the Conpany decided to
neet wth the UFW whil e adopting a passive approach. The Conpany woul d
respond, but woul d not push the process. If the UFWwere reasonabl e, and woul d
allowthe Gonpany to mai ntai n nanagenent control, a contract was possi bl e.

2. The first bargaining session: April 7, 1976.

The first session was held in Delano on April 7, 1976, and | asted
approxi mately three hours. R chard Chavez, the Delano Feld Ofice Drector,
and Ben Haddock represented the UFW M. Mrgan and Davi d Anderson represent ed
t he Respondent .

The UFWsubmtted a | engthy contract proposal, containing 41 articles,
based | argely on negotiated contracts wth other agricultural enployers. Its
contents were discussed briefly and in generalities. The Respondent agreed to
present witten counterproposal s and positions in about tw weeks.

M. Chavez received sone informati on fromthe Respondent. He requested
further information about the rel ati onship between the Respondent and Fet oseed,
Inc. M. Mrgan said he was not sure what the relationship was, but would find

out and let the UFWknow M. Chavez al so requested
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i nfornati on about enpl oyee interchange between the fields and the sheds.
According to M. Chavez, M. Mrgan stated that the issue had been resol ved by
the Board. M. Mrgan testified that he requested a | egal opinion fromthe UFW
| egal staff on the status of the shed enpl oyees. There was sone di scussion
between M. Andersen and M. Chavez concer ni ng i nter change.

The other naj or itemdi scussed at the neeting was the Respondent's
intention to inplenent a newincentive plan for budders and tiers and to pay
t hese enpl oyees a bonus based on the previous season's work. There are serious
factual disputes between the parties wth respect to the announcenent and
i npl enentation of the bonus and i ncenti ve.

According to M. Parker, the Conpany began di scussing the need for an
incentive plan as early as My, 1975, when he was still working in Vést
Chicago, Illinois, as manager of the Rose Departnent for the Sail Seed Conpany.
It was hoped that an incentive systemwoul d sol ve the CGonpany' s probl em of
unusual Iy | ow bud takes. Qher neetings were held during the sutmer and fall.
The details of the incentive plan were finalized sone tine in the fall of
1975. -

The Gonpany wanted to nake a bonus paynent to its budders and tiers in
the spring of 1976, but its record-keeping was not set up in such a way that
t he bonus paynent coul d be nade pursuant to the formul a of the incentive plan.
So it was decided to set aside $2500.00 for the annual buddi ng party and the

bonus. Watever was | eft over from
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the party would be paid to the enpl oyees as a bonus, each paynent to be based
upon the nunber of live plants budded by the enpl oyee during the past season
The incentive plan provided for future bonuses to be conputed according to a
nore conpl ex formul a based upon hours worked and percentage of |ive buds.

Wen M. Parker first testified, as an adverse wtness for the Genera
Qounsel, he coul d not renenber if the bonus and incentive had been announced to
the enpl oyees before the first negotiation session. He stated that Duncan
Hanson was the enpl oyee nost famliar wth the announcenent and that M. Hanson
and M. H nojosa actual | y nade the announcenent. Al though both nen were call ed
as w tnesses by the Respondent, neither was asked any questions about the bonus
or the incentive. M. Anderson testified that the incentive plan was announced
to the enpl oyees on April 13, 1976, and that the bonus was paid wthout a prior
announcenent on April 16, the day before the budding party. He al so t hought
there nay have been sone infornal announcenents to the enpl oyees in 1975.

M. Parker testified that he discussed the upcomng i npl enentati on of the
bonus and incentive plans wth M. Mrgan and that M. Mrgan advi sed hi mt hat
they shoul d be di scussed wth the UFW According to M. Mrgan, M. Anderson
expl ai ned the workings of the bonus to M. Chavez and Julian Perez, a budder
and nenber of the enpl oyee negotiating team There was about a 20 or 25-mnute

di scussi on,
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in which M. Anderson used M. Perez as an exanpl e of how the plans worked. M.
Mrgan said that he didn’' t-understand the explanation, but that M. Perez
seened to. According to the conpany negotiators, M, Chavez had little to say
about the plans, seermed to like the incentive and had no objections to them
M. Mrgan stated that, although the Gonpany had al ready deci ded to i npl enent

the plans, they were not presented as a fait acconpli and were to be consi dered

as a bargai ni ng proposal .

R chard Chavez held a series of five or six neetings wth MFarland
enpl oyees before the first bargai ning session. At one of these neetings,
approxi mat el y a week before the bargai ni ng session, one of the enpl oyees
brought hi msone docunents expl ai ning the incentive plan (GQC Ex. 69). M,
Chavez said that he was upset, checked wth the the UFWIlegal office, and
deci ded not to object, because the plan "put ne on the spot." If the UFW
objected, it would appear to be taking noney out of the enpl oyees' pockets, M.
Chavez conceded that the bonus and incentive plans were discussed at the first
session, and that he did not press the matter because he felt it was too | ate.
He testified that the. Conpany did not offer to bargain about the plans and
that he did not request bargai ni ng.

Julian Perez said that the bonus paid in 1976 was a surprise and was nmuch
| arger than previous bonuses which were not paid every year. He testified that
t he bonus was paid and the new pl an described on the sane day. He thought the

date was in early April, but agreed that it was cl ose
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to the tine of the budding party. Seven of the bonus checks, all dated
April 14, 1976, were introduced into evidence (R Ex. J).

n rebuttal, Dolores Hierta testified that she drove R chard Chavez to
the first bargai ning neeting. As they arrived, Ben Haddock handed R chard
Chavez the incentive plan docunents. On cross-examnation Ms. Hierta stated
that M. Chavez did not have the docunents with himprior to arriving at the
neeting site.

The preponderance of the evidence establishes that the
bonus and incentive plans were not fornally announced to the enpl oyees prior to
the first negotiation session. Uhlike nost Gonpany communi cations to enpl oyees,
 the incentive plan docunents are not dated. Although | do not believe that
the plans were announced before the neeting, | find credible R chard Chavez’
testinony that a copy of the plan docunent was circul ated to enpl oyees earlier,
especially inlight of the failure of M. Hnojosa and M. Hanson to testify on
this issue. Evidence Code 8412.

3. The second bargai ning session: My 7, 1976. After the first neeting,

M. Mrgan began to prepare the Gonpany' s counterproposal s, in consultation
wth his clients. Before finishingg, M. Mrgan left for a vacation. H turned
his naterials over to Edwn L. Qurrey, Jr., ah : associate in his lawfirm The
count erproposal s were sent to the UFWon April 23, 1976, under M. Parker's

signature

10. See &C Ex. 12, 21, 2b, and 38.
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(X E. 7). The Respondent agreed to the followng articles: R ght of Access to
Gonpany Property, D scrimnation, VWrkers Security, Rest Periods, Mdification,
and Savings dause-. The followng articles were rejected outright wthout ex-
pl anation: Hring, Mechanization, Jury and Wtness Pay, Qedit Uhion

Wt hhol ding, Robert F. Kennedy Farmworkers Medical M an (hereafter "RFK H an"),
Juan de la Qruz Pension Fund, and Martin Luther King Fund. The Conpany
presented substantial proposals of its own on Health and Safety, Hours of Vérk
and Overtine, and Wiges. As to the other articles, the Respondent i ndicated
areas of agreenent and di sagreenent, and in sone cases nade counter proposal s on
di sput ed cl auses.

At the second neeting, the UFWwas represented by Dol ores Hierta, a Lhion
vi ce-presi dent and the UFWs nost experienced negotiator, and Ben Haddock.

R chard Chavez had been transferred to another assignnent. M. Parker, M.
Qurrey, and M. Andersen represented the Gonpany.

Ms. Hierta and M. Parker characterized the neeting- as pleasant'. It
| asted about three hours and there was agreenent on three additional articles:
Recognition, Qedit Uhion Wthhol ding, and Records and Pay Peri ods.

Ms. Hierta testified that she requested information fromM. Qurrey about
buddi ng before di scussing wages. M. Parker testified that Ms. Hierta only
requested information about working forenen, whi ch was suppl i ed.

The parties discussed a w de range of non-economc issues. They

agreed to neet again in several weeks.
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M. Qurrey's notes of the neeting were introduced by the General
Qounsel . According to M. Qurrey:

The bargai ning | asted approxi mately three to four hours
and we nade a nunber of "concessions” whi ch have to do
w th the non-controversial parts of the union proposals.
There was no substantive agreenent on economc natters

General |y speaking, the conpany is in a position any
way it wshes. | believe we can nake a reasonabl e
econom ¢ package consistent wth the conpany's plans to
raise wages. . . In addition, the union Indi cated,

w thout promsing, they would be agreeable to a two year
contract. 0 course, we could bargain to i npasse on the
econom c i ssues and see what happens. (GC Ex. 90.)

4. The third bargai ni ng session: My 24, 1976.

The third neeting was the only session in 1976 attended by both M. Mrgan
and Ms. Hierta. M. Parker, M. Anderson, and M. Mddock were al so present.
The pl easant atnmosphere of the first two sessions was conspi cuously absent this
tine around.

There was, for the first tine, serious, in-depth discussion on nany of the
proposal s on the bargaining table. The two nost significant itens, for purposes
of this case, were Lhion Security and the RPRK Pan. Inits April 23, 1976,
response to the UFWs proposed Lhion Security article, the GConpany had agreed
to the concept of a union shop, but opposed check-of f of union dues on economc
grounds, and checkoff of assessnents on | egal grounds. The Conpany nai ntai ned
the sane position at the My 7 neeting, although M. Qurrey privately
recomrended in his post-neeting nenorandumthat the dues check-off be agreed to

(X E. 9u). A the May
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24 neeting, M. Mrgan agreed to accept dues check-off, but, for the first
tine, opposed the provision which would require the conpany to di scharge any
enpl oyee who was found, in the sole discretion of the UFW not to be a nenber
in "good standing" of the Uhion. M. Mrgan expl ai ned that the Conpany coul d
not agree to cede such power to the UPW Ms. Hierta stated that the provision
was very inportant to a newunion, that it was in every contract negotiated by
the UFWsince 1966, that there were procedural safeguards in the UFW
constitution to protect nenbers fromarbitrary expul sion, and that the URWhad
never requested that any enpl oyee be di scharged because he was in bad standi ng.
M. Parker testified that the Gonpany had "reservations" about the good
standing provision when it drafted its original response of April 23, 1976, but
that it was not-"clearly » pointed out" until My 24, The objection was not
di scussed at the May 7 neeting.

The Gonpany's original rejection of the RFEK Flan had' not been di scussed
prior to the My 24 neeting. The Gonpany offered to maintain the health
i nsurance coverage it was currently providing for its pernmanent workers, which,
it felt to be superior to the RPK Fan in nany respects. It refused to extend
heal th i nsurance coverage to its seasonal workers because of cost.

The di scussion of the RFK Pl an becane heated, acrinonious, and so
bitter that, for the last hour or so, the participants did little nore than

glare sullenly at each
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other. Fnding this approach unsatisfying, M. Mrgan left for the airport.
Wil e the exact content of the "conversation" is in dispute, its outline is
fairly distinct. M. Mrgan let | oose a barrage of objections to the RFK A an,
rangi ng fromquestions as toits legality and the conpetence of the Lhion to
admnister it, to charges that it was undenocratic because it did not permt
participants a free choi ce of physicians, and to attacks on the person for whom
the plan i s naned.

M. Parker testified that the Gonpany's concern about the freedom of
choi ce issue was a serious one, that it was raised several tines in 1976, that
the Uhi on responded to his concerns, that he coul dn't renenber the nature of
the response, and that it was not until after the |last 1976 bargai ni ng sessi on
that it becane clear to himthat the RFRK Han did in fact provide for freedom
of choice. Ms. Hierta testified that she explained that the RFK A an and t he
UFWoperated health clinic in Delano were distinct entities. Menbers of the
pl an coul d choose any physician and need not go to the clinic. She al so offered
to provide M. Morgan wth naterial on the legal status of the plan. | find it
I nherently incredible that the UFWwoul d not have responded to the Conpany
concerns wWth respect to freedomof choice, especially since the plan did not
restrict the freedomof choice to choose physi ci ans.

Before the neeting ended, Ms. Hierta requested that future sessions be
held at night to permt enployees to attend wthout mssing work. M. Parker

testified that, he
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opposed the request because he felt that the presence of enpl oyees woul d | ead
to nore Uhion caucuses and consequent del ay. He al so | acked the physi cal
stamna to neet at night,

2. The period between the third and fourth bargai ni ng sessi ons;
May 25 to June 17 .

After the May 24 neeting, Ms. Hierta net wth Gonpany enpl oyees, rel ated
the events of the session, and advi sed themthat the negotiations were |ikely
to be long and difficult. She contacted UFWsupporters in Chicago to put pres-
sure on the George Ball corporate officials to soften the Conpany' s bargai ni ng
positions. Ms. Huerta believed that there nay have been one or two picketing
sessions at George Ball.

M. Parker testified that he obtained a copy of a docunent which he
bel i eved had been circul ated to Conpany enpl oyees the day after the neeting(R
Ex. B). Ho wanted to respond to it. M. Mrgan inforned himthat he coul d nake
factual communi cations to enpl oyees so long as they ai d-not disparage the UFW
M. Parker prepared GC Exhibit 12, read it to M. Mrgan, who approved it, and
distributed it to the enpl oyees. The docunent explains that there are three
basi c issues in dispute in the negotiations: (1) 'The ' good standi ng" cl ause;
(2) check-off of Unhion assessnents; and (3) economc issues. As to economc
i ssues, the docunent speaks of the institution of a new "buddi ng incentive
bonus, " but does not indicate that the bonus pl an had been negotiated wth the
UFW

(n the issue of deduction of assessnents, the communication states:
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The union is al so demandi ng chat when the union

deci des to nake assessnents agai hst a worker's pay
that the conpany will have to deduct the noney from
the worker's check and send it to the union

If a worker wants to give part of his wages, other
than regul ar dues, to the union, that is up to the
worker as an individual, but the conpany wll not
agree to a contract forcing us to deduct these
assessnents fromour enpl oyee' s wages.

M. Parker testified that he was aware, by the tine of the My 24 neeti ng,
that, according to the UFWproposal, an authorization form signed by an
I ndi vi dual worker, woul d be requi red before any deduction froman enpl oyee' s
paycheck coul d be nade by the Gonpany. He testified that General Gounsel
Exhibit 12 was a factual summary of the provisions of the proposal on this
subj ect .

O May 29, Ms. Hierta wote to M. Mrgan to request that negotiation
sessi ons be schedul ed on consecutive days to provide nore tine for bargai ning,
and requested that another neeting be set (GQC Ex. 14). The letter was not
received by M. Mrgan until June 7 (REx. 1) . M. Mrgan responded on June 3.
He rejected the request for |onger neetings because, "Negotiating neetings wth
you for a period longer than that tine (approxi nately six hours) have not
been productive in the past and wll not, in ny opinion, be productive in the
future." (G E. 17.) A neeting was. set for June 18.

n June 14, the Conpany sent the UFWcounterproposal s on a nunber of
out st andi ng i ssues. The Gonpany offered to maintain its present health

I nsurance coverage for pernanent
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workers and to institute Vstern Gowers P an 22 for seasonal enpl oyees.
According to David Anderson, the UFWhad requested infornation on the cost
to the Gonpany of the current heal th i nsurance coverage. About the tine of the
Gonpany count erproposal, certainly before the June 13 neeti ng, M. Anderson
contacted the Pet oseed Personnel Minager to obtain this infornation, as
Pet oseed handl ed al | of MFarland' s accounting. M. Anderson decided to run a
conpari son of the costs of the Gonpany proposal as against the SFK Al an, The
conpari son was reduced to witing and i ntroduced at the hearing (H Ex. K),
although there is no indication that it or its contents were ever presented to
the UPW According to M. Anderson's cal cul ations, the current (Perm Mitual)
coverage for pernanent workers cost the Conpany $7,420.00 in 1975. Wsing 1975
figures, P an 22 woul d have cost an additional $13»485.00 for seasonal
enpl oyees, for a total cost of $20, 905.00. The cost to the Conpany of the RK
A an woul d have been 16 1/2 cents per hour for each enpl oyee. A though
Respondent's Exhibit Kis a bit anbiguous on its face, it is clear that the RFK
A an woul d have cost the Conpany $4,620.00 for its pernanent enpl oyees and
$l 6,500,00 for its seasonal enployees, for a total of $21, 120.00, or $215.00
nore per year than the Conpany proposal . It was stipulated at the hearing that
the HFK Pl an covered all dependents w thout additional charge, while the Penn
Mitual policy required an additional 525,00 per nonth for dependent coverage,

payabl e by the enpl oyee,
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6. The fourth bargai ni ng session: June 18, 1976.

Ms. Hierta had been reassigned by the tine of this neeting. Ben Haddock,
who had attended all previous neetings, and was, according to the Conpany
negotiators, fully prepared for the task, becane the chief UFWnegotiator. M.
Parker, M. Anderson, and M. Mrgan again attended for the Conpany. This
session, unlike the previous neeting, was conducted cordially.

The parties reached final agreenent on the Mechani zati on, Supervisors,
Locati on of Conpany (perations, and Recognition articles. There was agreenent,
either at this neeting or the subsequent one, that the UPWs proposed articles
on Uhion Label, Travel and Qut of Town Al lowance, Canp Housing and Famly
Housi ng were not applicabl e to the Conpany.

There was di scussion but no significant progress toward resol ving the
differences on the Uhion Security and Hring provisions.

D sci pl i ne and DO scharge was di scussed, apparently for the first tine. In
its April 23 response, the CGonpany had expressed only minor reservations
concerning the UFWproposal . At this neeting, M. Mrgan inforned M. Mxddock
that the Conpany was opposed to the presence of a Lhion steward at the tine an
enpl oyee was di scharged and to presenting the reasons for discharges in
witing. M. Mddock said that the provisions were inportant to avoid
unnecessary di scharges and rel ated disputes, while M. Mrgan feared that their

I ncl usi on woul d serve only to pronote litigation.
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The UFWrej ected the Gonpany' s proposal on nedi cal plans, naintaining that
t he enpl oyees very much wanted the RFK Pl an, particul arly because nost
enpl oyees al ready used the Unhion clinic, which accepted the plan' s
rei nbur senent as paynent in full for all charges in nost cases. M. Haddock
testified that M. Mrgan agai n raised the freedomof choice issue, and that
M. Haddock agai n expl ained. M. Haddock felt that M. Mrgan was confusing the
clinic and the plan. The UFWgave M. Mrgan copies of the RFK P an trust
docunents (GC Ex. 92 and 93) and the Gonpany gave the UFWa summary of the
benefits under PHan 22 (REx. M. M. Mrgan had stated chat he wanted proof
that the plan was obligated to pay benefits to covered enpl oyees.

M. Mrgan testified that he asked M. Mddock if the URWneeded any
further information and that there were no requests or conpl ai nts about
infornation. The neeting ended amcably with all parties feeling that progress
was bei ng nade.

7. The period between the fourth and fifth

bar gai ni ng sessi ons; June 19 to July 28.

M. Parker, desirous of informng the enpl oyees of the status of the
negoti ations, prepared a nenorandum and after clearing it wth M. Mrgan,
distributed it (G E. 21(E and (S). The nenorandumset out the Conpany's
proposal s on wages, heal th insurance, and holidays, while reiterating its
opposition to the "good standi ng" and assessnent deduction clauses. It al so
added the Gonpany's objection to the hiring hall as one of the three (now four)

basi c UFWpr o-
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posals wth which it could not agree.

n June 23, the Conpany submtted a nunber of new proposal s (GC Ex. 22)
and M. Mbrgan, in a cover letter to M. Mddock, stated that agreenent on nost
of the outstandi ng non-econom c issues "should be fairly sinple, " provided that
the UFWwas wlling to conpromse on such issues as "union security, the hiring
hal |, and di scharges for failure to naintain good standing in the union. V& are
willing to negotiate on any of these matters, but our position is becomng
firnmer wth each neeting. . . ." M. Mrgan further indicated the Conpany
position that the RFK and other benefit plans should be in a successor
agreenent, rather than in the initial contract, because the RPK "pl an i nposes
no obligations on the union and gives no contractual protection to the workers,
to say nothing of being greatly inferior to .the conpany proposal ." (QC Ex
23.)

Ben Maddock responded on July 10, 1976, requesting another negotiation
session. He reiterated the UPWs and the enpl oyees' insistence on the RFK A an
(& Bx. 74).

8. The fifth bargai ning session: July 29,
1976.

The participants at this neeting were the sane as at the previous session.
There was near or conpl ete agreenent on New or Changed d assifications, Health
and Safety, Successors and Assigns, and Holidays. There was no agreenent, but
there were productive discussions, on Seniority and Leaves of Absence.

There was little discussion on the sticky matter of
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uni on security. The Conpany again rejected the RFK and other benefit plans wth
little discussion. M. Mrgan said there had been novenent, but that if it did
not continue, the Conpany mght retract its agreenent to a uni on shop.

A though M. Haddock testified that he was upset by the Gonpany' s
communi cation to its enpl oyees of June 22, because "it was driving a wedge
between us and the workers,” he did not nention his displeasure to the Conpany.

9. The period between the fifth and sixth
bar gai ni ng sessions: July 30, 1976, to
Septenber 19. 1976.

Julian Perez, a pernanent enpl oyee, part-tine | ead person, and known
strong UFWsupporter, testified during the General (ounsel's case-in-chief that
on July 30, 1976, as he was handi ng out paychecks, Tine Hnojosa said to a.
group of five or six enployees that "if we would lay off the union stuff, he
woul d pay us what they were payi ng at Jackson and Perkins." (Jackson and
Perkins is a large Kern Gounty rose grower payi ng wages sonewhat hi gher than
Respondent' s.)

M. Hnojosa denied categorically that he nade any such statenent on July
30 or any other date, and said that he had never nade anti-union statenents to
enpl oyees. M. Hnojosa testified that he distributed copies of M. Parker’s
June' 22 communi cation wth respect to the Gonpany's wage offer and the status
of negotiations to the enpl oyees, but that he coul d not renenber bei ng asked
any questions about it. Luis Castaneda, an enpl oyee identified by Julian Perez

as havi ng
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been present during M. Hnojosa' s renarks, strongly deni ed having heard M.
H noj osa say anything of that nature.

n rebuttal, the General ounsel called a nunber of w tnesses on this
I ssue. According to ctavi o Gonzal ez, when Tino cane around wth the checks, at
about 2 p.m, M. Gonzal ez asked hi mwhen the enpl oyees were going to get a
raise. Tino allegedly replied that the Uhion couldn't get the enpl oyees a
raise, but that if the enpl oyees hadn't favored the Uhion they woul d be naki ng
as much as Jackson and Parkins paid. M. nzal ez said that Luis Castaneda was
Inthe area, but not too close, and that he had not worked on July 30. He had
cone in during the afternoon and was wearing dress clothes. M. Gonzal ez
further testified that Tino had said, in June 1976, that if enpl oyees tal ked to
Lhi on organi zers, they woul d probably not have a job any nore.

M. Hnojosa' s son, Jose Juan H nojosa, corroborated M. Gonzal ez’
testinmony. Jose was working in the sane creww th Julian Perez and Cctavi o
Gonzal ez. According to Jose, his father said, in response to a question about
wages, that "the | ow wages are on account of the union. The union doesn't |et
us increase the wages. If it were not for the union, you d be naking as much as
at Jackson and Perkins." Jose al so confirned that Luis Castaneda had not worked
that day, but was "dressed up |ike going out, wth new boots. "

Anot her enpl oyee, Jesus Torres, testified on direct examnation that Tino
said "if we weren't involved in a strike we'd get the same as Jackson and

Perkins." Qn cross-
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examnation., M. Torres said that M. Hnojosa said "if we didn't support the
uni on, the chances were we'd get the sane as Jackson and Perkins."

Al three enpl oyees said that M. H noj osa hadn't nade themany prom ses
and all three placed Robert Gallardo at the scene, although M. Gl lardo
clained he had left that norning to go on vacation in Mexico.

| find that the enpl oyees' testinony is nore credible than Tine's. Jose
H noj osa was an especially clear and firmw tness who contradicted his father
on a nunber of natters while Tino was in the hearing room Jose is still
working for the Conpany.

O August 19, Ben Haddock nail ed UFWproposals on five articles (GQievance
and Arbitration, DOscipline and D scharge, Leaves of Absence, Mintenance of
Sandards, and. Hours of VWrk and QOvertine) to M. Mrgan, along wth a request
for another bargai ning session (QC Ex. 28 and 29). Oh August 26, M. Mrgan

sent M. Maddock "a slightly revised wage proposal ." The Gonpany wanted to

inpl enent the newrates at the beginning of the fall season, subject to

conti nuing negotiations. M. Mrgan assuned that "you have no objection to

usi ng these new rates pendi ng the concl usi on of our contract negotiation, and
we can handl e these |ike we woul d the wages for the tiers and the budders."(GC
Ex. 31.) M. Mrgan testified that he was referring to the UFWs non-obj ecti on
to the bonus and incentive plan in April. M. Parker said that the new wage

proposal was sent to the UFWwel | in advance of the begi nning of the.
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fall season to give the UFWplenty of tine to evaluate it.

At just about this time M. Haddock was transferred to anot her assi gnnent.
He had attended every session to date. Responsibility for the negotiations was
turned over to Barbara Macri. She received M. Mrgan's letter and forwarded it
to David Burciaga, head of the UPWNegoti ations DO vi sion.

M. Burciaga wote M. Mrgan on Septenber 9, informng himthat Barbara
Macri woul d be repl aci ng Ben Maddock and “that the Uhi on does not approve of
any wage changes. V¢ bel i eve that wage changes shoul d be negoti ated and nade
part of a total (ollective Bargai ning Agreenent." (GC Ex. 32.)

Ms. Macri phoned M. Mrgan on Septenber 13. M. Mrgan was quite upset
about the change in UFWnegotiators, noting in a letter to Ms. Macri later in
the day that she woul d be "the fourth person so designated by the union." M.
Morgan was further di snmayed by the 21/2 week delay in getting a URWresponse to
his request for a neeting. (This was the only occasion in 1976 in which the
Gonpany requested a bargai ning neeting.) M. Mrgan rejected the August. 19,
UFWproposal s, wth the exception of the Gievance and Arbitrati on proposal,
whi ch was accepted in large part. M. Mrgan characterized the proposal s as a
"rehash” of previous positions. A neeting was set for Septenber 20 in Del ano
(QC . 33).

10. The si xth bargai ni ng session: Septenber 2Q 1976
Li ke the May 24 session, this final neeting of 1976.
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was narked by rancor. Ms. Macri testified that she had reviewed the negotiation
files with Ben Maddock and was prepared for the neeting. A full-tine enpl oyee
of the UFWsince |ate 1969, Ms. Macri had worked closely wth Ms. Hierta on
previ ous negotations wth other enpl oyers, and had particul ar expertise in the
areas of grievances and the hiring hall. She had known JuaraGarcia, a Conpany
enpl oyee and nenber of the enpl oyee negotiating coomttee, for several years.

Ms. Macri said that she entered the neeting hoping to discuss the
proposal s of July 19, which had been rejected, to better understand the
Gonpany' s obj ections. M. Parker, M. Andersen, and M. Mrgan again
represented the Respondent .

Ms. Macri agreed to submt a new proposal on Gievance and Arbitration.
She presented a new proposal on New or Changed d assifications, which M.
Morgan was reluctant to di scuss, because it had not been presented in witing
prior to the neeting. There was discussion on the timng of subm ssion of
disputes to arbitration. At first the Conpany wanted a 90-day period to
experi nent before submssion, but M. Mrgan then offered to go down to 60
days. Wen Ms. Macri said that 60 days was still too | engthy a period for
seasonal enpl oyees, M. Mrgan reverted to his prior 90-day stance.

The Gonpany negotiators said they were very eager to get UFWapproval for
an (ctober 1 wage increase and were hopeful that approval woul d be forthcom ng

despite M.
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Burciaga' s letter. The Conpany sought UFWpermssion to institute the new wage
rates wth the understanding that they woul d be subject to further bargai ning.
M. Parker, said he doubted there could be any resol ution on the benefit fund
proposal s before the hiring season began.

The URWnegot i ating team caucused to di scuss the issue. Wen the neeting
resuned, Ms. Macri stated that the workers were insisting on the RFK plan, that
fringe benefits were nore inportant than wages, and that the UFWwoul d not
agree to the wage proposal apart fromresol ution of the other economc issues.

Exactly what happened next is, to sone extent, in dispute. But thereis
general agreenent that M. Mrgan said that the UPWposition on the wage
proposal was selfish, that M. Parker said he coul dn't understand how the UFW
coul d possi bly refuse a 40-cent per hour wage increase, and that the Conpany
questioned the UFWand Ms. Macri's conpetence to represent the enpl oyees. M.
Morgan further said that Ms. Macri was unprepared for the negotiati ons,
al though he admtted at the hearing that he knew nothi ng of her background. M.
Macri said that 100%of the enpl oyees wanted the RFK Alan, M. Mrgan stated
that he knew as nuch as Ms. Macri about farmworkers. A though M. Parker
understood Ms. Macri to be tal king about the three benefit funds in general, he
coul d renenber no specific discussion of the funds other than the RFK A an.
Several nenbers of the enpl oyee negotiating coomttee were present at the

neet i ng.
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After the argunent about wages, the parties briefly discussed O scipline
and D scharge, Leaves of Absence, on whi ch sone serious bargai ning apparent!y
occurred, and Mii ntenance of S andards.

The UWFWrefused to di scuss Hours and Overtine until, the ocher econom c
i ssues were resol ved. According to Ms. Macri, M, Mrgan accused her of not
really wanting a contract.

Ms. Macri said the neeting was unproductive, that either side coul d
be in touch, and left. There were no substantive agreenents at the neeting.

M. Mrgan testified that Ms. Macri had seened unprepared and had taken
the discussion personal ly. M. Macri characterized M. Mrgan's renarks as
insults and said it was her practice not to prolong contentious neetings, but
toallowtine for both sides to cool off.

11. The period fromSeptenber 21, 1976, to January Z8, 1977.

During this four-nonth period there were no bargai ning neeti ngs and no
requests for neetings were nade by either side. As this period progressed the
parties appear to have conducted thensel ves nore wth an eye toward litigation
t han bar gai ni ng.

M. Mrgan pronptly wote to Ms. Macri on Septenber 21, the day after the
neeting, to reiterate the Conpany's positions and to i nformher that
negotiations were apparently at an i npasse. Therefore, the Gonpany intended to

put its August wage proposal into effect (GQC Ex. 34).

-34-



M. Parker testified that he had had no serious understandi ng of the | egal
effect of an inpasse or of its existence until .he talked to M. Mrgan after
the concl usi on of the Septenber 20 neeting. However, in a report to the Ball
board witten in August, M. Parker had decl ared:

LABCR RELATI ONS - Negotiations wth the UFWare
close to being at an inﬁasse. The remai ni ng i ssues
are such that, unless the union drastically changes
its position, any real agreenent seens unlikely.
MFarland has notified the UFWof our intent to

rai se "our starting wages from$2. 75/ hr. to
$3.15/hr. and we are now waiting to hear back from
the union on this proposal. It appears likely that
the union will attenpt to strike during the
harvest, shi ppi ng season. V¢ are presently working
on contingency plans to deal wth this possibility.
(& Ex. 78.)

M. Parker stated that a potential strike was not a factor in his decision
to inpl enent the wage increase. Fall was the usual tine to give enpl oyee
rai ses, and, because several other rose growers in the county were
going to raise their wages, it was necessary for MFarland to keep pace to stay
conpetitive. Wthout an increase, he feared that he mght not be able to
attract skilled workers and mght | ose sone of his permanent enpl oyees.
M. Parker testified that the only skilled workers enpl oyed during the fall
season were the de-eyers, although workers tended to inprove their perfornance
inall job categories as they gai ned experi ence.

M. Mrgan testified that it was his opinion that there was a general
I npasse in bargaining. Specifically, the parties were deadl ocked on wages, the

benefit funds,
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hol i days, union security, and hiring. He told M. Parker that the wage
increases could be instituted, but that he should do so only if it were
essential. M. Mrgan testified that the RRK P an was still a substanti al
econom ¢ i ssue despite the Gonpany's offer to extend coverage to seasonal
enpl oyees. The Gonpany's position on the benefit funds was absolutely firm
According to M. Mrgan an inpasse had quite clearly been reached on the RFK
Man on May 24. M. Mrgan accepted as a fact by Septenber 20 that the

enpl oyees preferred the RPK Pl an to the Conpany' s proposal s.

Ms. Macri reiterated the UFWs opposition to the wage increase in a letter
to M. Mrgan. She conceded that the parties were far apart on the naj or
contract issues, but suggested that he contact the attorney for the three
benefit funds for answers to any legal questions (GQC Ex. 35). M. Mcri
testified that she did not believe that the parties were at inpasse because
there had been no opportunity for good-faith bargai ning to reach a deadl ock.

Oh Gctober 1, M. Morgan wote to Ms. Macri, stating that the Gonpany' s
rejection of the benefit funds "in no way depends, on their |egal status." M.
Mrgan testified that he didn't feel that it was necessary to pursue obtai ni ng
information on the | egal aspects of the funds during the inpasse. The letter
inforned Ms. Macri that the Gonpany, intended to institute the higher wage (GC
Bx. 36).

The wage i ncreases were inpl enented effective Gctober 2, and were

announced to the enpl oyees in a nenorandum from
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Duncan Hanson dated Cctober 1 (QC Ex. 38("£) and (S)). The WFWfiled its first
unfair labor practice charge in this case on Gctober 12 (GC Ex. 1-A).

h Cctober 15, Ms. Macri sent M. Mrgan a conparative eval uation of the
costs and benefits of the various nedical plan proposal s on the bargai ni ng
table. She concluded that the total cost of the UFWproposal (the RFEK P an for
al | enpl oyees) woul d save the Gonpany nearly $3,500.00 a year over its
proposal s (QC Ex. 39). She further stated that, according to UFWrecords, a
substantial najority of Conpany enpl oyees used the UFWnedical clinic in
Del ano. She clained that S27 of the pernanent workers, those covered by the
Gonpany pl an, had nade use of the clinic. A the hearing. M. Parker testified
that he had no reason to doubt Ms. Maori's figures. M. Mrgan testified that
he was surprised by nothing in her letter.

h Cctober 18, M. Mrgan sent another long letter to Ms. Macri about the
benefit funds (GQC Ex. 4-0). He declared that the parties had been at an i npasse
on the funds for many nonths, questioned the legality of the plans, stated that
the Gonpany' s position had nothing to do wth the plans', legality, and
conpl ained that the attorney for the funds had not supplied himwth
information. Along wth the letter, M. Mrgan encl osed an unfair | abor
practi ce charge against the UFW alleging that:

S nce on or about April 6, 1976 . . . (the WWhas)
refused to bargain collectively in good faith wth

MFarl and Rose Production, particularly in bargaining to
an i npasse over non-nandat ory
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and unl awf ul denands , includi ng the bargai ni ng
proposal for the Martin Luther King and the Juan
de la Quz Pans, by changing its bargai ni ng
agents, and giving its bargai ning agents no
authority. (QC Ex. 89.)

Aweek later M. Mrgan sent Ms. Macri yet another letter setting out
fourteen objections to the RFK Plan. "Therefore,” wote M. Mrgan, "our
rejection of your proposal stands."” Then he indicated that the RFK A an was not
the nost inportant issue, and that if it were the only obstacle to agreenent,
he woul d recormend that his clients-reeval uate their position (GC Ex. 42).

nh Novenber 9, Frank Denison, the attorney for the RFK Pl an, sent M.
Mrgan a lengthy response to M. Mrgan's letter, pointing out that nany of the
concerns he rai sed were answered by the terns of the trust docunents which M.
Mbrgan had received on June 18. M. Mrgan thanked M. Denison for the letter,
indicating it was in response to his request for infornation of April 7, 1976.
M. Mrgan was asked on direct examnation if he had requested i nfornati on from
the UPWon April 7. He nmentioned a couple of itens but said nothing about the
RFK Pan. Al parties agreed that there was no substantive di scussion of the
UFWproposal s on April 7. There is no evidence in the record to indicate that
such a request was nade on April 7.

Later in Novenber M. Denison asked M. Mrgan to specify his concerns

wth respect to the other two funds (GQC Ex. 46). M. Mrgan rejected M.

Deni son's offer of informati on on Decenber 14, stating that "these are matters
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for the collective bargaining parties."(GC Ex. 50.)

Sonetine around the end of 1976, the UFWfiled a petition to extend its
certification, pursuant to Section 1155.2(b) of the Act. M. Mrgan requested
an extension of tine to file the Gonpany' s response, in a telegramto the
Executive Secretary of January 13, 1977. In his request M. Mrgan stated that
"the UFWw | | suffer no prejudi ce under such, an extension. It was the union
whi ch broke off the | ast negotiating session, and it has never requested
anot her neeting. The enpl oyer continues to stand ready and wlling to resune
negotiation in good faith at any tine." (GQC Ex. 52.)

12. The period fromJanuary 29. 1977, to
June 2. 1977.

In January, 1977, R chard Chavez once agai n becane director of the UFW
office in Delano. Oh January 29, he wote M. Mrgan requesting a neeting
date during the week of February 14. No neeting was hel d and no proposal s
were submtted until June 3.

Al t hough expressing skeptici smabout the UPAs interest in bargaining, M.
Mbrgan qui ckly agreed to neet. Because of various problens in scheduling on the
part of M. Parker and M. Mrgan, no neeting coul d be arranged until February
25. M. Mrgan testified that he mght have been available to neet prior to
February 14, but that he was not asked and did not vol unteer the infornation.
In confirmng the February 25 date M. Mrgan warned M. Chavez that he woul d
be litigating an ALRB case in Salinas (Rod MLellan) which mght run over onto

the 25th. Onh February 24, M. Mrgan sent a telegramto M. Chavez cancel | ing

t he neeting because
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he was litigating another case (Kuramura) in Salinas. Apol ogi zing, M. Mrgan
promsed to contact M. Chavez soon and set up another neeting. M. Mrgan
wanted "to enphasi ze the fact that the Gonpany renains willing to negotiate in
good faith." (GC Ex. 59.)

Alyce Kinberling, who works as a paral egal for the UFWin Sali nas,
testified that she was representing the union in the Kuranura case. She stated
that M. Mrgan volunteered on February 25 that: "Even if this hearing isn't
worth nuch, at least | didn't have to neet with R chard Chavez i n Bakers-
field." M. Mrgan admtted naking the renark, but said-that it was an of f hand
renark, nade late at night, to inject sone levity into a tedi ous process of
| nspecti ng records.

M. Mrgan explained at the heari ng how he cane to have a doubl e

schedul ing problemin Salinas, wth hearings set in both the Kuranura and Rod

MLel Lan cases, how he went to Sacramento twice to try to untangle the natter
directly wth the General Gounsel, and how he felt, at the tine he schedul ed
the February 25 neeting, that the Kuranura nmatter woul d probably be conti nued,
even though the hearing had been set on January 28 for February 23 and
successi ve days (GQC Ex. 86.)

The certification of the UFWexpired on March 2, 1977. Oh March 6, M.
Mrgan regretfully informed M. Chavez that "V¢ believe that since the
certification year has expired, it would not be lawful for us to bargain at
this tine, absent sone action on your petition.'' It was unfortunate that M.
Chavez had insisted on the February 25 date rather than "an alternate firmdate

the follow ng week." (GQC Ex. 60.) M.
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Mbrgan, explained at the hearing that, although he was not certain, it was his
opinion that Sections 1153 (f) and 1155.2 (b) of the Act, taken together, nade
it unlawful for the Conpany to continue to bargain wth the UFW He feared that
his client mght be coomtting an unfair |abor practice if it continued to
bargai n. He sought hel p fromthe General Gounsel and the Executive Secretary,
but none was forthcom ng.

M. Parker testified that he was aware in February that the
certification year was about to end, and that he doubted that an agreenent
coul d be reached in one neeting, given the differences between the parties.

h March 9, M. Mrgan sent another letter to M. Chavez expl ai ni ng that
he had not drafted the tel egramof February 24, and that the associate who did
draft it was unaware of the immnent expiration of the certification year. The
Gonpany nade no effort to informthe UFWof its legal opinion concerning its
bargai ning obligation at any tine before March 8.

The Board granted the UFWs notion to extend certification on March 30,
1977. Oh April 6, Dolores Hierta renewed the UFWs bargai ni ng request (QGC Ex.
62). The Conpany then filed wth the lioard a notion for reconsi deration of the
extension. Qn April 14, M. Mrgan replied, and refused to neet, stating that
"V woul d prefer not to neet until we get sone ruling on that notion." (GC Ex.
63.) M. Mrgan testified that he felt the Board s order extendi ng
certification was an abuse and that filing a notion for reconsideration of the

order negated the Gonpany's duty to bargain. Therefore,

-41-



the Gonpany was justified in not bargai ning until the Board acted.
In Kaplan's Fruit and Produce G.., 3 ALRB Nb. 28, decided on April 1,

1977, the Board hel d that an enpl oyer's obligation to bargain with a certified

| abor organi zation did not expire at the end of the certification year, even in
the absence of an extension of certification. Sx weeks, |ater, on My 10,

1977, M. Mrgan wote to the UFWexpressing a wllingness to bargain in |ight

of Kaplan. M. Mrgan explained that he had been out of the country on

vacation, and had not becone aware of the Kapl an decision until early My.

M. Parker testified that he received the initial conplaint in this case
(X E. 1-B), dated April 27, 1977, and the initial notice of hearing (GC Ex.
1-G, dated May 9, 1977, before M, Mrgan inforned himof the Kapl an deci si on,

but that the issuance of the Conpl aint and notice was unrel ated to the decision

to resune bargai ni ng.

13. The 1977 bargai ni ng sessions: June 3, 1Q and 22 and July a,
9, and 10.

M. Qhavez, in aletter of My 19, suggested a nunber of possible neeting
dates, including two in May. The CGonpany sel ected June 3 to neet.

The parties held three bargai ning sessions in June. The hearing in this
case commenced on June 28. Al parties represented to ne that progress was
bei ng made in the negotiation and that, while there were still substantial

differences, a two-week conti nuance mght lead to a contract and sett!| enent
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of the unfair labor practice charges. The notion for continuance was granted
and the parties net again in July. Mre progress was nade, but no agreenent was
r eached.

Very little testinony was presented concerni ng the 1977 bargai ni ng
neetings. Ms. Hierta and M. Parker agreed that concessi ons had been nade on
both sides Ms. Hierta was of the opinion that there were no "real " obstacl es
to an agreenent. She testified that M. Mrgan retracted the Gonpany's prior
agreenent to a union shop clause, stating that UFWshoul d have accepted it
earlier.

By the close of negotiations on July 10, 1977, there had been for nal
agreenent on 23 articles of a proposed agreenent, including the RFRK A an, as
originally proposed by the UW(R Ex. L). The parties agreed that four articles
of the original 41-article UPWproposal were inapplicable to the Conpany and
woul d not appear in any contract(REx. H. Onh July 10, the Gonpany restated its
rejection of the Martin Luther King and Juan de la Guz PFans and submtted its
"final" proposals on the other seven articles not yet agreed upon (REx. H.
The Gonpany' s "final" proposal on wages does not appear in Respondent's Exhibit
H It was enbodied in an oral nodification of General (ounsel Exhibit 73. It is
Respondent' s position that the parties are at an i npasse; the UPWdi d not

express an opinion on this issue.

C The Non-Bargai ni ng | ssues.

1. The discharge of Rafael nzal ez. Rafael Gonzel az was

hired to work at MFarland in
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Novenber, 1973, by Tine Hnojosa. He apparently worked w thout incident until
he was apprehended by the US Border Patrol and deported, probably late in
1974. M. onzal ez was rehired sone tine in md-1975. The facts concerning the
decl arations he signed after the representation el ection are set out in Section
[1B.1 of this decision.

M. Gonzal ez had worked in a variety of jobs at the' Conpany, both in the
fields and in the sheds, by the tine of the election. Near the end of 1975, he
was working in the processing shed, under the supervision of Robert Gallardo.
hr. Gallardo testified that M. Gonzal ez’ work perfornmance began to
deteriorate, that he noved M. Gonzal ez fromposition to position wthout any
i nprovenent, and that he was prepared to fire him M. Gillardo spoke to M.

H noj osa who agreed to try M. (onzal ez back in the fields.

According to M. Hnojosa, it was a constant effort to get M.- Gonzal ez
to do his fair share of the work. M. Gonzal ez drank beer during working hours
on several occasions, in violation of Gonpany policy, and M. H noj osa had been
told by several enployees that M. Gonzal ez had bragged about his ability to
get away W thout doi ng much work.

h July 9, 1976, according to M. Hnojosa, M. (nzal ez and three ot her
enpl oyees were drinking beer by the edge of the field about 2 p.m, an hour
before quitting tine. The nmen refused M. Hnojosa s orders to return to work
saying they had finished their work. M. Hnojosa fired Rafael Gonzal ez and t he
three ot her enpl oyees.

M. Gonzal ez denied nmuch of Tine's testinony. He admtted that he and the

three others were resting by the side of



the fields before 3 p.m, but denied that they were drinking beer. H clai ned
that Tine had separated the four of themfromtwo other enpl oyees in the crew
earlier in the day, and had forced themto performnore work than was
customary. As aresult of this speed-up, the nen had finished early and were
resting.

n the foll owng Monday, M. Gonzalez tried to get witten reasons for the
di scharge, but was unsuccessful. He was told that he had been fired for
drinki ng beer.

2. The alleged failure torehire Sally de | a Rosa.

Slly de la Rosa first worked for MFarland in 1973, as a de-eyer. She
wor ked the whol e season. In 1974, she was tel ephoned by Tino H noj osa, who
informed her that the de-eying was about to begin. She worked the entire
season. Ms. de |la Rosa testified that Tino tel ephoned her in the fall of 1975,
again to informher of the availability of work. M. H nojosa denied that he
cal l ed any enpl oyees in 1975, because the supervision of the shed enpl oyees had
been turned over to Robert Gallardo. Ms. de | a Rosa worked the entire season
I n 1975.

Ms. de la Rosa was a strong URWsupporter during the el ecti on canpai gn
and was known as such by MFarl and managenent. She attended at | east one of the
bar gai ni ng sessi ons.

Wen the Gonpany was unable to renewits | ease on the shed in MFarl and,
it | eased another shed in Vdésco, sone tine near the mddl e of 1976. Ms. de |la
Rosa testified that she knew the de-eyei ng woul d take pl ace i n Wasco, but that

she did not knowthe | ocati on of the shed.
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Wen Ms. de |l a Rosa was not contacted by the GConpany to return to work in
1976, she assuned that she was not wanted. She had heard runors that the
Gonpany didn't want to rehire union supporters. Athough Ms. de | a Rosa knew
how to contact the main Gonpany office in MFarland, she nade no effort to do
so. She did not work at the Conpany during the 1976 season.

M. Gillardo testified that Ms. de | a Rosa was a good or average wor ker
and that he woul d have been happy to rehire her in 1976. A though he didn't
tel ephone any of the 1975 enpl oyees, he did ask Julian Perez and Juana Garci a,
both UFWsupporters, to spread the word. In 1975, there were 26 enpl oyees in
the de-eyeing crew Only two of themwere rehired in 1976. M. Gillardo said
that he expected that it would take a while for the enpl oyees to find the new
shed, so he decided to set aside ten positions for the forner workers. It was
Gonpany policy to give hiring preference to good workers with seniority.

A though he was surprised that only two of the 1975 workers had returned, he
nade no additional effort to recruit them M. Gllardo could think of no
reason why the workers didn't return, unless it was because they wanted to
start newtrouble.” Two nenbers of Ms. de la Rosa's famly worked in the
Gonpany shi ppi ng shed in MFarland during the fall 1976 season.

3. The refusal of the digging crewto work

on January 3, 1977.

The Gonpany enpl oys a crew of between 15 and 20 nen to harvest rose

plants. Atractor first |oosens the earth to
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enabl e the nen to pull out the plants. A worker can ordinarily pull out three
or four plants at a tine.

The norning of January 3, 1977, was thoroughly unpleasant. It was cold
and, nore inportant to the crew the ground was nuddy and slippery. Uhder such
conditions, it is hard to get afirmfooting, and a worker is nore likely to
slipand fall, or injure his back while pulling, than would be the case in dry
weat her .

Several weeks earlier, under simlar weather conditions, Tino H nojosa had
let the crewleave early. As the workers arrived on January 3, they began to
di scuss the situation anong thensel ves. They were generally aware of sone
previ ous back injuries anong crew nenbers (UFWEx. 4, 5, and 6). The nen
Informed Rafael Barron, the crews |lead man, that they didn't want to work
because of the nud.

Wien Tino arrived, he told the nen that they should try to work, but if
they didn't want to work they could go hone for the day. Shortly thereafter,
whil e the nen were still standing around, Dune an Hanson arrived. He and Ti no
di scussed the situation. M. Hanson was worried that three rows of plants,
whose roots had al ready been exposed by the tractor, mght freeze if allowed to
renai n outside overnight. Further, if nore plants were not harvested, the
workers in the grading shed woul d run out of work by noon. Third, if the
weat her got even worse, it mght not be possible to resune the harvest for
several weeks. And there were only a few days' work renai ning in the season.
Athough it was a close decision, M. Hanson told Tino to informthe workers

that the work had
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to be done, and to expl ai n why.

After this discussion, Tino addressed the workers again. Exactly what he
said, and what he neant by what he said, is hotly disputed. According to Ti no,
he urged the workers to stay and work, but said that if they weren't going to
work they shoul d go hone. Al but one or two went hone. The 16 nen who refused
to work are naned in General Gounsel Exhibit 91. Tino was di sappoi nted but
expected the nen to return the next day.

The general |y consi stent testinony of a half dozen nenbers of the crew
i ncl udi ng Jose H nojosa, who did not go hone, is that Tino at first agreed that
it was too wet to work. After tal king with Duncan Hanson, Tino told themthat
they had to work, and that if 'they didn't they shoul d go hone, because they
had no nore jobs. He also, said that if the workers wanted nore noney they
weren't going to get it. Everybody agreed that Tino never used the word "fire."
Jose H noj osa thought that his father had fired the crew "Ke said not to cone
back. To ne it's the same thing."

After the crewleft, wonen enpl oyees were brought in fromthe sheds to
harvest the plants. None had ever done this kind of work before. A few
enpl oyees were obtai ned fromthe Sate Enpl oynent Service and the harvesting
was conpl eted by the end of the week.

The Gonpany sought |egal advice fromits attorney oh the situation and
was inforned that it could not hire repl acenents. M. H nojosa and M. Hanson

testified that they expected and hoped that the crewwould return the next day,
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because the work had to be done. They had no intention of firing the crew
even though it had refused to work.

n January 4, at |east one nenber of the crew Jose Socorro Baca, did cone
back to the fields. He testified that Tino told hi mto get his check. "Then |
knew | was fired." Tine denies having seen Jose Baca on January 4. Raf ael
Barren testified that Jose Baca arrived at 7:30 or 8 a.m, well after starting
tine, and asked to work, M. Barren told himhe'd have to speak to Tino, which
he said, was Gonpany policy for workers who arrived | ate. Jose H noj osa
testified that he and Jose Baca arrived at the field at about the sane tine on
January 4, about ten mnutes before the starting tine. M. Baca was | aughi ng.
"I just wonder if he'll (Tino) give ne a job."

Rogelio Avila Ronero testified that he al so returned on January 4. He
spoke to Tino, who allegedly said: "Wiat did you cone back for? | had i ntended
to give you a steady job." Because this was rebuttal testinony, there was no
opportunity for Tino to give his version. He did testify that no nenber of the
crew was asked to return.

| credit the testinony of the enpl oyee wtnesses and discredit that of
Tino H noj osa and Dun can Hanson. Both nen, and particularly Tino, went to
great lengths to say that no natter of enpl oyee i nsubordination would lead to
di scharges. They said they were eager for the crewto return, but rebuffed Jose
Baca, one crew nenber who tried. There is no dispute that M. Baca did return
tothe field, and, again, I found Jose H noj osa s testinony especially

per suasi ve.
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4. The all eged constructive di scharge of Jose Baca.

M. Baca had al so worked as a budder during the 1976 season. G 17
budders, he and anot her enpl oyee, Rafael Qutierrez, ranked fifteenth and
sixteenth in terns of the percentage of their grafts that took, according to
Davi d Ander son. The Conpany had deci ded not to rehire the worst budder if he
returned. He did not Duncan Hanson had told Tino Hnojosa to tell Jose Baca and
Rafael Qutierrez that their work woul d nave to inprove, but that they woul d be
rehired. Tinmo so inforned M. Baca when he began work on April 1, 1977.
According to M. Baca, M. Hnojosa added that if he nade any mistakes he' d be
fired. M. Hnojosa deni ed naking the statement. M. Qutierrez also returned to
work, was told he'd have to inprove, and stayed the whol e season. M. Baca quit

after one day's work because he feared that he woul d be fired.
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DSOS AN ANALYS S AND QONCLUSI ONs

|. The Bargaini ng | ssues.

Section 1153(e) of the Act nakes it an unfair |abor practice for an
agricul tural enployer "to refuse to bargain collectively in good faith" wth a
| abor organi zation certified by the Board as the excl usi ve bargai ni ng agent of
its agricultural enpl oyees. The content of the duty to bargain is set out in
Section 1155.2(a) as:

the perfornmance of the mutual obligation of the
agricultural enployer and the representative of the
agricultural enployees to neet at reasonabl e tines
and to confer in good faith wth respect to wages,
hours, and other terns and conditions of enpl oynent,
or the negotiation of an agreenent, . . . but such
obl i gation does not conpel either party to agree to
a proposal or require the naking of a concession.

Both provisions are virtually identical to their NLRA counterparts and
have been the subject of an enornous body of NLRB and court case | aw over the
past 40 years. The | aw recogni zes two nmai n categories of bargaining violations:
(1) So-called "per se" violations, which constitute a failure to bargain in
fact, standing al one, and regardl ess of notivation, and to which there are very
limted | egal defenses, and (2) bad-faith bargai ni ng, which involves a
determnation by the trier of fact, after consideration of the entire record,
that the conduct of the party, both at the bargaining table and anay fromit,
I's, taken as a whol e, inconsistent wth its statutory duty to bargain wth an
open mnd and "wth a bona fide intent to reach an agreenent if agreenent is

possible.” Atlas MIls, 3 NLRB 10, 21, 1 LRRVI60 (1937).
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This case invol ves all egations of both per se and bad-faith violations.

A Respondent's onduct Prior to the Violation Period

The WFWfiled its first unfair labor practice charges agai nst the
Respondent on ctober 12, 1976. Section 116Q 2 of the Act provides that "No
conpl ai nt shal | issue based upon any unfair |abor practice occurring nore than
six nonths prior to the filing of the charge.” Wile Respondent's conduct prior
to April 12, 1976, therefore cannot constitute an unfair |abor practice,
evi dence of such conduct is admssible and rel evant as background to "shed
light" on subsequent acts. NLRB v. Anchor FRone MIls, 228 F.2d 775 (5 dr.,
1956); H K Porter Go. 153 NLRB 1370, 59 LRRM 1462 (1965), aff'd. sub, nom
Lhited Seel Wrkers v. NNRB, 363 F.2d 272 (B C dr. , 1966) , cert, den. 335
US 851(1966); and NNRB v. MacMIllan Rng-Free Al (. 394 F.2d 26 (9 dr.,
1968), enforcing in part 160 NLRB 877, 63 LRRVI 1073 (1966).

John Barker's reports to the Ball board, along wth his expl anatory
testinony and that of M. Mrgan, clearly establishes that the Conpany, if not.
dragged ki cking and screaming, went to the bargaining table with the intent to
bargai n only passively, not give up any managenent prerogatives, and to del ay
negoti ati ons as nuch as possible. M. Parker conceded that, despite his
techni cal objections to the Board s chal l enged bal | ot procedure and his feeling

that the el ection nay have been "stacked" by the UFW he had no reason to
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assune that the results of the representation election did not reflect the true
desires of the ngjority of the Conpany's agricultural enpl oyees. After the

el ection had been certified, wth the Respondent prevailing on its argunent
that the gradi ng and packi ng operations were "commercial " and not
"agricultural™ in nature, it still took M. Parker and M. Mrgan a nonth to
decide to bargain with the UFW rather' than assert their technical objections
to the courts, sinply to delay the onset of negotiations. Respondent argues
that the decision to enter into bargai ning shoul d be seen as an indication of
good faith. However, M. Mrgan, as an experienced | abor attorney, knewthat if
the Gonpany ultimatel y was unsuccessful inits attenpt to overturn the
certification, as he expected it would be, the duty to bargai n woul d not have
been suspended pending court review K ngsbury Hectric Gooperative, Inc.. v.

NLRB, 319 F.2d 387 (8 dr., 1963)(good faith not available as a defense in

bar gai ni ng cases where based upon an erroneous view of the law; and Qd K ng

Qle, Inc.. v. NNRB. 260 F.2d 530 (6 dr., 1958)(filing of a petition for

review does not act as a stay of NLRB certification). As a result, the Conpany
woul d have been liable to the Board s potent renedies for its delaying tactic.

See Resetar Farns, 3 ALRB No. 18 (1977).

The Gonpany' s canpai gn to excl ude the "commerci al" shed operations from
the bargaining unit, including, as it did, the signing of a perjured
decl aration by Rafael Gonzal ez, tells sonething of its unwllingness to accept

the requirenents of the Act and the Board s authority. Indeed, M.
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Parker testified that tie expected to | ose on the shed i ssue because of the
anti-enpl oyer nature of the Board.

Fnally, M. Parker directed that an enpl oyee Ranch Coonmttee be
establ i shed in March, 1976, subsequent to the UFWs certification, for the
pur pose of di scussing enpl oyee conpl aints. ne neeting .was held i n Mrch.

The Cormittee was di shanded, upon the UPW s denand, after the April 7,' 1976,
neeting. This epi sode denonstrates that the Conpany had not accepted the
cardinal principle of exclusive representation by the UFW Establishnent of
the Ranch Conmttee was a clear attenpt to bypass the UFWand undermne its
authority on the very eve of bargaining, and, had it occurred during the
violation period, mght have constituted an i ndependent violation of Section

1153 (b) of the Act. Sunny-side Nurseries, Inc., 3 ALRB No. 42 (1977).

The pre-bargai ning and pre-viol ation period conduct of Respondent
denonstrates an unyiel ding hostility toward the fundanental principles of good-
faith coll ective bargaining. Respondent clearly entered negotiations
unreconciled to the UPWvictory and wth the intent to delay and frustrate

bar gai ni ng as much as possi bl e.

B. The Inplenentation of the Bonus and the | ncentive
M an.

The Budders and Tiers incentive plan was announced on April 13, 1976, and
the bonus for 1975 work was paid on April 16, just after the begi nning of the
violation period. Both the incentive and the bonus constitute wages and are

nandat ory subjects of collective bargai ni ng.
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The General (ounsel argues that the Conpany actual |y instituted the
incentive and the bonus prior to the first bargai ning session, by infornally
communi cating the contents of the plans to sone enpl oyees in March. According
to this reasoning, the plans were put into effect unilaterally by the Conpany,
wthout an offer to bargain wth the U\W and thus constitute a per s_e
violation of the duty to bargain in good faith, pursuant to the doctrine of

NRB v. Katz, 369 US 736 (1962).

The Respondent contends that the plans were instituted in the fall of
1975, negating any duty to bargain or, inthe alternative, that they were not
i npl enented until after the April 7 negotiation session, where the UFWeit her
agreed to their institution, or waived its right to bargain.

John Parker and David Anderson testified that the plans had their genesis
in the summer of 1975, and were in final formby that fall. But there is no
substantial evidence that any announcenent was nade to enpl oyees before the UFW
certification. The decision to inplenent the plans was not nenorialized in any
manner in 1975. | conclude that the Respondent had the duty to bargain wth
respect to the plans prior to their Institution.

Wil e the General (ounsel urges that this issue be analyzed in terns of a
per s_e_violation, | find that the context is too conpl ex to be viewed in such
a manner. Katz prohibits unilateral changes in nandatory subjects of bargai ni ng
wthout notice to the union. Here, the Gonpany undoubtedly inforned the UFWof

its desire toinstitute the
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changes in advance of their inplenentation. As | viewit, the issues are
whet her the Gonpany gave the UFWsufficient notice and whet her the
Gonpany' s conduct at the bargaining table on April 7 constituted an offer

to bargain or the presentation of a fait acconpli.

The test governing the first issue, according to Gne MIIs Gorp., 372

F.2d 595 (4 dr., 1967), cited by the Respondent, is ". . . whether in the
light of all the circunstances there existed reasonabl e opportunity for the
Lhi on to have bargai ned on the question before unilateral action was taken by
the enployer." 372 F.2d at 599. Here, the UPWwas presented with two conpl ex
pl ans, each conputed according to a separate formula, at its first bargai ni ng
session ever wth the Gonpany, and was told that they were to be instituted
al nost immedi ately. After less than a hal f hour of discussion, Julian Perez, an
experi enced budder, seened to understand the incentive plan, although it was
conplicated for him but M. Mrgan did not understand it. Later in the year,
after the parties had sone bargai ni ng experi ence wth each other, the Gonpany
thought it was inportant to send the UFWits revi sed wage proposal well in
advance of its intended inpl enentation in order to give the UFWplenty of tine
to evaluate it. The Conpany coul d have easily notified the UFWa nonth in
advance of the April' 7 neeting of the contents of the plans and its desire to
i npl enent them but it chose not to do so.

It seens to ne that, inlight of all these circunstances, the UFPWwas not

afforded a reasonabl e opportunity to bargain
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on the bonus and incentive plans prior to their inplenentation. Wile
Respondent ' s conduct on this issue may not constitute a violation of the Act
standing alone, its actions appear inconsistent wth a desire to bargain
neani ngful |y, and are rather consistent with a fixed intent to unilaterally
change its enpl oyees' wages whil e observing in an exceedi ngly grudgi ng nanner,
and al nost as an afterthought, the bare formof its legal obligations to
bar gai n.

As to the issue of whether the UPWwaived its right to bargain about the
bonus and incentive plans, or whether it in fact approved them the
consi derations just discussed |argely govern. Wthout having been afforded a
reasonabl e opportunity to bargain neani ngful ly the UFWcoul d hardly be held to
have waived its rights or agreed to the plans. M. Chavez' testinony that he
felt there was little he could do on April 7 wthout appearing to be taking
noney out of his constituents' pockets is persuasive on this issue. See C& C

A ywood Corporation, 163 NLRB 1022, 64 LRRM 1488 (1967), Nor is there any

evi dence that the Gonpany sought to share credit for the bonus and incentive

wth the UFW

C Respondent's Subsequent "Qarifications” of its
April 23, 1976, Proposal s

Inits April 23 response to the UFWs initial proposal, the Conpany stated

that several proposal s were "satisfactory” or "acceptabl e" "except for" certain
provisions. As to union, security, the proposal was satisfactory except for the

check-of f provision, wth explicit reference to the deduction
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of assessnents. D scipline and D scharge was accept abl e except that the Conpany
wanted to limt the nunber of hours a Unhion steward coul d spend on Uhi on

busi ness to three per week. Smlarly, the proposal on Leaves of Absence was
acceptabl e except for two limtations which the Gonpany denanded.

Ms. Hierta testified that she was encouraged by the April 23 proposal s.
None was discussed in detail on My 7.

Oh May 24, however, the Conpany began a process of "clarification" and
el aboration of its responses on Lhion Security, O scipline and D scharge, and
Leaves of Absence. For the first tine, M. Mrgan inforned the UFWof the
Gonpany' s obj ection to the "good standi ng" provision of the Union Security
provision. Inits May 13 and My 24 proposal s, the Gonpany pl aced nuch nore
stringent limtations on | eaves of absence. In its June 14 proposal, and at the
June 18 neeting, the Conpany expressed its opposition to giving the reasons for
di scharges to the UFWin witing and to permtting the presence of & Uhion
steward at di schar ges.

M. Parker testified that he was anare at the tine the April 23 proposal s
were drafted that the Gonpany opposed the "good standi ng" cl ause and had
serious reservations about the DO scipline and DO scharge and Leaves of Absence
articles. However, he felt that the April 23 response was good enough as a
"starting point" for negotiations. Respondent al so makes a | egal argunent that
the April 23 language does not inply acceptance of provisions by om ssion.

M. viorgan, an experienced | abor attorney, was deeply



involved in the formulation of the April 23 proposal s. The conmmon-sense
reaction to an acceptance wth specified exceptions is that the exceptions
constitute the only areas of disagreenent. |If the Conpany had failed to nmake
its position clear on only one or two matters, or on relatively mnor natters,
this issue would be insignificant. But it occurred on a nunber of proposal s
other than those | have nentioned, and on issues of great significance to the
parties. Indeed, there is still no agreenment on the Uhion Security and

O scipline and D scharge itens.

At best, the Gonpany's failure to state its true positioninits April 23
proposal s is a denonstration of very sloppy work, inappropriate to a serious
busi ness transaction.” . . . (T)he Respondent's good faith . . . may be tested
by considering whether it woul d have acted in a simlar nanner
In the usual conduct of its business negotiations." Reed &rince Mg. (.. 96
NLRB 850, 853, 28 LRRM 1606 (1951), enforced sub, nom N.RBv. Reed & Prince
Mg. . , 2056 F.2d 131 (2 dr., 1953), cert, den. 346 U S 887 (1953). A

worst, the Conpany's conceal nent of its positions on critical bar
gaining issues for one or two nonths constitutes del i berate m srepresentation
of its true views, wholly inconsistent wth its bargaining obligation, and at a

ti ne when the Conpany was concerned about a strike.

D Respondent's D rect Communi cations wthits
Enpl oyees Regar di ng Bar gai ni ng.

An enpl oyer has the right under NLRB case | aw and Section 1155 of the Act

to communi cate directly wth enpl oyees con-
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earning | abor negotiations. Qreita Knitting HIIls, Inc., 205 NLRB 500, 83 LRRV

1670 (1973). But the communications nust be truthful, nust not bypass the

bar gai ni ng representative, and nust not nmake threats or promses of benefits in
return for abandoning the union. NLRB v. Exchange Parts ., 373 U S 405
(1964) .

John Parker distributed two nenoranda concerni ng negotiations wth the UFW
to enpl oyees through Tinmo H nojosa. The first, dated May 25, 1976, sets out
Respondent ' s position on the Uhion Security article, including its opposition
to the "good standi ng" cl ause, which had first been communi cated to the UFW
only the day before. It also took note of its new bonus plan, w thout in any
way sharing credit wth the UPWor indicating that it was the result of
bar gai ni ng.

The nenorandum of June 22, 1976, sets forth the Conpany's nost recent wage
and benefits proposal s, wthout indicating that it had rejected the RFK H an,
and reiterates its opposition to the Lhion Security proposal. For the first
tine, it notes the Conpany's opposition to the hiring hall as one of the three
naj or denands of the UFWw th which it cannot conply.

Nei t her of these nenoranda, taken singly or together, is objectionable,
despite their |ack of conplete objectivity and accuracy. The enpl oyees, after
all, knew where these, nenoranda were comng from

Wien conbi ned with Tino H nojosa' s statenents of July 30, 1976, however,

t hese comuni cati ons no | onger appear benign. M. Hnojosa, while distributing

paychecks, told
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enpl oyees that they had not gotten a rai se because of the Uhion, and, were it
not for the Whion, they woul d be naki ng as much as enpl oyees at Jackson and
Perkins. The cl ear nmessage to a reasonabl e enpl oyee was that things woul d be
better wthout a union. The Uhion was hol ding a contract up on account of
failure to agree to union security and a hiring hall, both non-econom c issues,
and depriving the workers of nore noney. After all, the Gonpany had al r eady
paid a bonus wthout the Uhion. In conbination, then, the communi cations
constitute a sophisticated approach to discredit the UFWas sel fi sh and not
caring about the enpl oyees, charges nade explicitly at the Septenber 20

bar gai ni ng sessi on.

E The RFK P an.

The duty to bargain collectively in good faith necessarily requires that
bar gai ni ng positions be nai ntai ned honestly and that they be supported by
reason. Because the Act specifically protects the right of a party to
collective bargaining not to agree to a proposal or nmake any concession, the
NLRB and the courts have general |y not examned the substantive positions of
the parties in determning the presence or absence of good faith. However, when

an enpl oyer rejects,

11. The General (ounsel has not alleged that Tine' s statenents
constitute an i ndependent viol ation of Section 1133(a) of the Act. In Dust-
Tex Service, Inc., 214 NLRB 396(1974), the NLRB found simlar statenents to
be "an attenpt to solicit the enpl oyees to abandon the Lhion in violation
of Section 8(a)(l) of the National Labor Relations Act.
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W thout a reasoned expl anation, proposal s which are predictably unacceptable to
the uni on, and whi ch woul d have no adverse econonmic i npact on the enpl oyer, the
courts have | ooked upon such conduct as "evidencing a predetermnation not to

reach an agreenent." Saeeney and ., 176 NLRB 208, 212 (1969), enforced 437

F.2d 1127(5 dr., 1971). See also Ftzgerald MIls Gorp. 133 ALRB 877, 882,

enforced 313 F. 2d 260(2 dr., 1963), cert, den. 375 U S 384 (1963).

The Gonpany' s erratic, unreasoned, and contradi ctory course of
conduct wth respect to the RFK proposal in 1976 is sinply not consonant,
in the context of the negotiation, wth an intent to reach agreenent if

possi bl e. 2

The URWs proposal called for the Gonpany to contribute to the RFK A an at
the rate of 16 1/2 cents per hour for each hour worked by covered enpl oyees.
The Gonpany' s response of April 23 was straightforward: The proposal was
rejected, but the Conpany woul d naintain its nedi cal coverage for pernanent -
enpl oyees.

h May 24, when the Plan was first discussed, the Gonpany objected to
extendi ng nedi cal coverage to seasonal workers, on economc grounds, and
questioned the obligation of the Fund to use enpl oyer contributions to provide

benefits. There were al so questions concerning freedomof choice, the rel a-

12. That the Gonpany ultinately agreed to the RRK P an nearly a year
later, when an unfair |abor practice hearing was upon it, cannot establish its
good faith inreecting the plan in 1976. Rather, the opposite is true,
because, other than the i nmnence of the hearing, there had been no objective
change in the proposal, the plan, or its cost, between 1976 and 1977.
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tionship of the Pan to the Whion clinic, and disparaging renarks by M.
Mbrgan about the P an being "a nonunent to Robert Kennedy" and the Uhion's
conpet ence.

By June 18, the (onpany had proposed the Véstern Gowers P an 22 for
seasonal workers, although M. Mrgan clained that an i npasse had existed wth
respect to the proposal since My 24. The Gonpany had al so nade a cost
conpari son of the UFWand Conpany proposal s and concl uded that the UFWproposal
woul d cost slightly nore than $200 a year nore than its own. Yet, the Gonpany
never divulged this infornation to the UFWand continued to naintain, both at
the bargaining table and at the hearing, that nedical coverage was still a
substantial economc issue.

Even though the RFK Pl an trust docunents had been given to himat the June
18 neeting, M. Mrgan continued to voi ce doubts about the obligation of the
trustees to provide nedical benefits. Aticle Il, Section 5 of the trust
provi des that:

The assets of the Trust Fund shal |l never inure to the

benefit of any enpl oyer or union and shall be held for

t he excl usi ve purpose of providing benefits to Partici-

pants.. ..

Al of the incone of the Robert F. Kennedy Farm \Mrkers

Medi cal Pl an shall be set aside to provide for the paynent of
benefits ... (GC Ex. 92.)

At the critical bargaining session of Septenber 20, the Conpany reiterated
its firmobjection to the RFK Al an. The UFWcaucused to consi der whether to
agree to the Gonpany's proposal to inplenent its wage increases on (ctober 1.
M.
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Macri informed the Gonpany that 1007, of the workers wanted the RFK, Pl an, that
it was nore inportant than wages, and that fringe benefits were inseparabl e
fromthe wage i ssue. Wile the Gonpany has sought to construe the URWposition
as lunping the three benefit funds together, there is no dispute that only the
RK P an was discussed in detail in 1970, and that it was clearly pressed mich
nore forcefully than either of the two other funds). The Conpany then accused
the UFWof being sel fish for opposing the wage i ncrease, but renained firmin
its rejection of the RFT H an.

Inthree letters to Ms. Macri in Qctober, 1976, M. Mrgan set out
"reasons” for the rejection of the RRK Plan. He nade it perfectly clear that he
accepted that the workers wanted the RFK Plan, that, while he had sone | egal
concerns, these in no way were responsi bl e for the Gonpany' s position, and that
the Gonpany's firmrejection of the PMan was not the nost inportant issue and
shoul d not stand in the way of an agreenent. Economcs i s never nentioned as a
reason for opposing the H an.

The Gonpany' s position on the RFK Pl an was an unreasoned one. It was
predi ctabl y unacceptabl e to the UFW because the Conpany knew t hat the workers
were vitally interested in having the plan included in the contract. The UFW

answer ed

13. Two enpl oyees testified at the hearing that nost of the enpl oyees
went to the UPWclinic for nedical services, even though they had to pay,
because of the clinic's convenience and its Spani sh-speaki ng doct ors.
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each of the objections raised by the GConpany that were specific. Some of the
fourteen concerns raised by M. Morgan in his letter of Gctober 25, 1976, were

inherent|ly not susceptible to answers. *

In A ba-Wil densian, Inc., 167 NLRB 695(1967), enforced 404 F. 2d 1370(4

dr. , 1963), the ALRB held that an enpl oyer whose nmany objections to a uni on
check-of f clause were answered by the union, but still maintained its

I ntransi gent opposition, was engaged i n bad-faith bargai ning. The NLRB not ed
that "Qood-faith bargai ning does not require the nmaki ng of concessions but it
does require that parties justify positions taken by reasoned di scussi ons and
at least nake a good-faith effort to reach a solution of their differences."

167 NLRB at 696. No such effort was nade by the Respondent in this case. See
al so Tex-Tan Wl hausen v. NLRB, 419 F, 2d 1265 (5 dr., 1969)("obduracy and

obstinacy may be weapons of bargai ning, but where they are used not in the
interest of bargaining but inits frustration, we cannot give themrefuge.

" 419 F.2d at 1268).

F. The QGctober 1976 Vge | ncrease.

The General Gounsel views the Gonpany's institution of the Qctober 1976
wage i ncrease, over the objection of the UFW as unilateral conduct
constituting a per se violation of the Act. It argues that there was no i npasse

I n bargai n-

14. See Frank Denison's letter of Novenber 13, 1976, to M. Mrgan (QC
Ex. 46).
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ing at the tine the wage increase was put into effect.
The Respondent argues that: (1) The UFWrefused to bargain at all on the
subj ect of wages, thereby waiving its bargaining rights; (2) the negotiations
were at inpasse; (3) the. wage increases were notivated by the econom c neces-
sity of paying conpetitive wages; and (4) the UPWunl awful |y condi ti oned
bar gai ni ng on wages upon the Conpany' s acceptance of its proposal concerning
the Martin Luther King Pl an, a permssive subject of bargaining. | conclude
that each of the Conpany's asserted defenses is wthout nerit.
1. i ver.

Wi ver of a party's bargaining rights is not to be lightly inferred.

Mrris, The Devel oping Labor Law 333 (1971). Here, it is clear that the ULFW

did refuse to enter into any substantive di scussions on the Conpany' s wage pro-
posal, as an interi mneasure, outside the context of a full collective

bar gai ni ng agreenent, unless there was al so agreenent on fringe benefits. The
distinctionis critical. The Conpany was not putting its wage proposal forward
as part of a larger agreenent; it wanted to i npl enent the change by itself,
wthout regard to the other 40 proposals. M. Parker testified that he told M.
Macri at the Septenber 20 neeting that it would be extrenely unlikely that an
agreenent coul d be reached on the RFEK Plan prior to the fall harvest season.
Here, the UFWwas eager to di scuss economc issues, but it would not agree to
the Gonpany' s inpl enentation of its proposal on one economc issue, apart from

the other economc issues. Whder these circunstances
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the UFWcan hardly be held to have waived its bargaining rights or to have
refused to bargain. To hol d ot herw se woul d render neani ngl ess the Act's
general prohibition of unilateral enployer changes in mandatory subjects of
bar gai ni ng.
2. | npasse.

An inpasse in bargai ning general |y suspends the duty to continue
bargai ning. During an inpasse, a party is free to inplenment unilateral changes
I n wages consistent wth its offers to the union. Taft Broadcasting (. , 163

NLRB 475' (1967), enforced sub, nom AFTRAv. NLRB, 395 F.2d 622 (DC dr.,

1968). Inpasse in collective bargai ning has been described as a "state of facts
inwhich the parties, despite the best of faith, are sinply deadl ocked.” N.RB
v. Tex-Tan, Inc.. 318 F.2d 472 (5 Adr., 1963). It is equally clear that "a

deadl ock caused by a party who refuses to bargain in good faithis not a

| egal | y cogni zabl e i npasse justifying unilateral conduct.” Northl and Canps,
Inc., 179 NLRB 36, 72 LRRM 1280 (1969). See al so Dust-Tex Service, Inc. . 214
NLRB 378, 88 LRRMI 1292 (1974).

Assumng arguendo that the Conpany had not been bargaining in bad faith
prior to Gctober 1, the record would still not justify a reasonable party to
bel i eve that the negotiations were at an inpasse. Frst, there had been only

three prior negotiation sessions at which the substantive
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proposal s had been seriously discussed. * Both parties characterized the second
and third of these sessions as productive. Athough the parties were still far

apart on nany issues, their discussions continued to be fruitful and proposal s

were still being exchanged. Ms. Macri presented the Conpany w th a new proposal
on New or Changed d assifications at the Septenber 20 neeti ng.

Furthernore, the Conpany denonstrated a fixed intention to inplenent the
wage i ncreases regardl ess of the UFWs response. M. Qurrey's My notes speak
of the Gonpany's plan to raise wages. M. Parker testified that he was very
concerned about getting UFWapproval for the raise, that it was the nost
inportant itemfor himat the Septenber 20 neeting, and that he coul dn't
bel i eve that the UFWwoul d turn down 40 cents an hour nore.

The Gonpany' s conduct at the bargai ning tabl e on Septenber 20 denonstrat es
that when the UFWrefused to approve the wage increase, it deliberately
precipitated the "inpasse.” The Conpany refused to alter its firmrejection of
the RRK Flan. It denigrated Ms. Macri and the UFWas sel fish in the presence of
several enpl oyees, whichis, initself, indicative of bad faith, as an attenpt

to "enbarass and undermne the union in the eyes of its enpl oyees." Kellwood

15. M. Mrgan had rejected the UFWs request for bargai ni ng
sessi ons on consecutive days, along wth a gratuitous comment that,
based on his prior experiences wth M. Hierta, which consisted of the
neeting, such, sessions woul d not be producti ve.
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(. v. NNRB, 434 F.2d 1069 (3 dr., 1970). M. Mrgan apparent|y succeedi ng

in goading Ms. Macri to wal k out of the neeting. Unhilateral changes in wages
by an enpl oyer are not justified when it engages in such conduct.

Respondent ' s contention that there was an i npasse on the issue of wages
begs the question. There is never an occasion for unilateral action unless the
uni on has rejected the Conpany's offer. If, as Respondent argues, it is free to
nake what ever changes it desires whenever the Union and the Conpany di sagree on
whet her the change shoul d be nmade i mmedi ately, apart froma full contract, the
entire col |l ective bargai ning process is reduced to a neani ngl ess exerci se.

3. Necessity.

Respondent argues that its wage increase was justified, even in the

absence of an inpasse, by economc necessity. It is doubtful that such a

def ense exists. Gnman, Basic Text on Labor Law 444 (1976).

The only case cited by Respondent on this point, Furrs, Inc. 137 NLRB 387,
61 LRRM 1388 (1966) , invol ves a wage increase instituted after a uni on wai ver
of its bar-gaining rights and where ot her enpl oyees in the sane conpany were
al so recei ving the sane increase. Assumng the exi stence of such a defense to
uni |l ateral action, Respondent has not net its burden of provi ng economc
necessity in this case. The evidence is that when rai ses were given they were
inpl enented in the fall, that several other rose growers were about to raise

their wages, and that the Conpany feared the | oss of
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its skilled and permanent workers if no raises were given. But the Gonpany has
admtted that the only skilled seasonal workers enployed in the fall were the
de-eyers. Only two of the 26 de-eyers from1975 returned in 1976, and the
Gonpany nade no serious effort to get themto cone back.-And, aside fromM.
Barker's generalized concern, there is no evidence that any of the pernanent
workers was planning to quit if he didn't receive nore noney. No expl anati on
was put forward to justify the necessity of giving the pernmanent enpl oyees a
raise without anaiting a contract. The only evidence with respect to
conparative wages dealt wth the starting rate. Presunably nost permanent

wor kers were earning nore than the base wage. Furthernore, M. Barker's report
to the Ball board in August (GC Ex. 78) strongly suggested that the wage

i ncrease was bei ng adopted, not so much to keep up wth conpetitors, as to head
off a strike. The UFWwas resisting the wage increase, not because it wanted to
keep wages down, but because the rai se woul d make negotiating a contract,

especi ally on the remai ni ng economc issues, nore difficult.

4. The Martin Luther King M an.

The Respondent accurately notes that a party's insistence to inpasse on a
per m ssi ve subj ect of bargaining is a per se violation of its duty to bargain.

N.RB v. Borg-Wrner, 306 US 342 (1953). Respondent goes on to argue that the

UFWbar gai ned to inpasse on the Martin Luther King Pan and that the planis a

per m ssi ve subj ect .
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Very little testinony, and no docunentary evi dence, was presented rel ative
to the Martin Luther King Pan by either party. The Respondent has clearly
failed to present sufficient evidence to prove its defense that the plan is not
a nmandatory subject of bargaining. Its argunent is conclusory in nature,
offering only the nost feeble effort at anal ysis. Nor has Respondent
denonstrated that the UFWbargai ned to inpasse on the pl an. The testinony
reveal s that the plan was only lightly touched upon in bargai ning. Wile M.
Hacri spoke of the "funds" on Septenber 20, the specific discussion focused
entirely on the RFK H an.

| conclude that, even in the absence of bad-faith bargai ning by
Respondent, its defenses in support of the Gctober wage increase are not
justified by the evidence. In addition, of course, the evidence clearly
I ndi cates that Respondent had been engaged in bad-faith bargaining at, and
prior to, the Septenber 20 neeting. See Section I-J, infra pp. 79-32. The

Qctober 1976 wage increase is a per se violation of Section 1153(e) of the Act.

G Respondent's Del ays and Subsequent Refusal s to
Bargain in 1977

Wien R chard Chavez requested that fornal bargaining be started again, in
his letter of January 29, 1977, the Conpany was aware that the certification
year had only another nonth to run. M. Mrgan testified that, in his | egal
opi nion, the Gonpany woul d probably have no obligation to bargain after Mrch
2, 1977. M. Parker stated that he thought there was
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little chance of negotiating an agreenent before that date. And, M. Mrgan' s
letter of February 4 expresses "skepticism about the UFWs intentions.

M. Mrgan kept his legal opinions to hinself. Athough it may have been
possible to set up a neeting prior to February 18, M. Mrgan did not suggest
it. Aneeting was, schedul ed to take place on February 25, five days before the
end of the certification year. After M. Mrgan cancell ed the neeting, he at
first said the Gonpany woul d continue bargai ning, but quickly refused, telling
M. Chavez that he shoul d have agreed to a firmneeting date the week after
February 25, which woul d have been after the expiration of the certification
year.

M. Mrgan's explanation of his inability to neet in February was a

variation of the tine-honored, but |egally disreputable "busy | awer”’ defense.
M. Mrgan did have a scheduling problem He was coomtted to try two unfair

| abor practices sinultaneously during the week of February 23. He struggl ed
successful ly to resol ve the conflict between these two hearings, but there is
no indication that he tried to avoid the conflict between the hearings and the
bar gai ni ng session. Indeed, he never even told the UFWthat two hearings were

i nvol ved until he cancel led the February 25 neeting... Qearly, his renarks to
M. Kinfaerling reflected M.' Mrgan's true state of mind toward bargai ni ng
wth the UFWjust as the certification year was comng to a cl ose. Taken

together wth the events of the next several nonths, M. Mrgan's
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conduct denonstrates a bad-faith intention to avoi d negotiations in the
expectation that the end of the certification year would end the obligation to
bargain entirely. See Federal Pacific Hectric (., 203 NLRB 571, 33 LRRM 1201
(1973).

In March, M. Mrgan announced that the Gonpany woul d not bargain wth the
UFWunl ess its certification were extended. Hs argunent was based upon an
interpretati on of the Act which the Board rejected as "both incorrect and

hi ghl y mschi evous” in Kaplan's Fruit and Produce ., 3 ALRB No. 28 (1977).

M. Mrgan expl ained, and Respondent's brief al so argues, that the Conpany
coul d wel | have been found guilty of an unfair |abor practice had it continued
formal bargaining wth the UFW if the UPWwere no | onger "certified." The
Conpany was, therefore, on the horns of a dilemma, facing serious liability no
natter what it decided to do. The contention that the Conpany was in any real

danger of |egal.

ltability for continuing to bargain wth the UFWsinply cannot w t hstand
serious anal ysi s.

The obligation to bargain arises only fromstatute. The Act provi des that
Its procedures shall be the excl usive neans of redressing unfair |abor
practices. Section 1160.9. In order for the Conpany to have been subjected to
any liability for continued bargai ni ng, sonebody woul d have had to file an
unfair labor practice charge against it. It is theoretically possible that a
di sgrunt| ed enpl oyee woul d have pursued such a course. It is al so possible, but

only in the sense that

-73-



anything is possible, that the General Gounsel woul d have i ssued a conpl ai nt
agai nst the Respondent for continuing to bargain wth the UPWw thout waiting
for the Kapl an's decision. | have no doubt that had this scenario actually cone
to pass, the Gonpany woul d have happily stipulated to an order requiring it to
cease and desist fromthe "unlawful” bargaining. That is the naxinumliability
the Gonpany coul d have been subjected to if it had chosen to continue

bar gai ni ng. A though an erroneous | egal opi nion does not constitute a defense

toarefusal bargain, OQd King le, Inc., v. NNSB, supra, | donot find it

necessary to concl ude that Respondent’'s refusal to bargain in March, 1977,
standi ng alone, constitutes a violation of the Act. It is, however, a factor to
be considered in determning the Conpany overal | bad faith, especially in the
context of what happened next.

Oh March 30, 1977, the Board extended the UFWs certification for an
additional year. Yet, incredibly enough, the Conpany continued to refuse to
resune bargaining just because it had filed a notion for reconsideration of the
Board's order. M. Mrgan felt that the order was an "abuse" and that the
Gonpany was justified in. not bargaining until the Board had ruled on his

noti on. The Respondent has, of

16. The Board has recently rejected a simlar argunent, |In Jackson and
Perkins (., 3 ALRB Hb. 36 (1977) , the respondent argued that it was acting in
good faithin violating the Board' s access rul e because the rule was at the
tine under constitutional challenge in the Galifornia Suprene Gourt. The
respondent was represented by M. Mrgan.,
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course, cited no authority in support of this "defense." The issue is gl ossed
over in Respondent's Brief: "The probl emwas not resol ved when the Board
granted the UFWs notion for an extension on March 30, since the Gonpany fil ed
a notion to vacate the order. . ." (Respondent's Brief at p. 16.) M. Mrgan' s
conduct on this issue reveals an unrelenting hostility on the part of the
Respondent toward the Act, the Board, and its processes.

Section 1142(b) of the Act unanbi guously decl ares that when the Board has
del egated certain functions to its regional offices, any action taken by the
regional office may be revi ened. However, "(a)ny such revi ew nade by the board
shall not, unless specifically ordered by the board, operate as a stay of any
action taken." Qearly, where the Board itself has issued an order, as in the
extension of certification herein, it is frivolous to argue that a notion for
reconsi deration (a procedure admnistratively created by the Board) suspends
the duty to bargain. NLRB precedent is unmstakably clear on this issue.
Wnchester Spinning Gorp. , 171 NLRB 317, 68 LRRM 1460 (1968); Tyler PA pe and
Foundry Go., 171 NLRB 308, bb LRRVI 1153 (1968).

| conclude that the Respondent's refusal to bargain wth
the UPWfrom March 30, 1977, to June 3, 1977," is a per se
violation of Section 1153(e)of the Act.

17. The Conpany agreed to resune bargai ning on My 10, 1977, but there is
no evi dence suggesting that good-faith bargai ning had begun prior to June 3,
1977. dven the Respondent’'s refusal to bargain after the extension of

(contd.)
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H The 1977 Bargai ni ng Sessi ons.

The General Gounsel has produced virtual |y no evidence tending to
establish that the Respondent was bargaining in bad faith on and after June 3,
1977 , other than the Conpany's retraction of its original agreenent to a union
shop clause. O the other hand, the parties agreed to a nunber of substantial
articles in June and July, 1977, including Seniority, Leaves of Absence, and
Qievances and Arbitration. | conclude that the General Gounsel has not proved
that the Respondent was in violation of Section 1153(e) of the Act on and after
June 3, 1977.

. The UPWs Requests for |nfornation.

The Respondent has al l egedly not supplied requested information in a
tinely manner to the UFWon three matters: (1) Buddi ng production records; (2)
the rel ati onshi p between the Respondent and its parent conpany, Petoseed, Inc.;
and (3) the interchange of enpl oyees between the sheds and the fields. Because

each of these requests was nade orally,

17. (contd.)

certification, its reliance on Kapian's is irrelevant. In addition, the
Gonpany' s argunent that it did not Tearn of the decision in Kaplan* s for six
weeks because M. Mrgan was on vacation or suspect both factually and as a
matter of law M. Mrgan did not go on vacation until md-April and shoul d
have recei ved the decision by then. Mre significantly, it is an elenentary
prof essional responsibility for an attorney to have an associ ate be responsi bl e
for inportant matters during his absence. G. M. Qurrey's participation in the
May 7, 1976, bargaining session. Any other rule woul d favor the defense
attorney on pernanent vacation.,
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determnation of the specific content of the request and the Conpany' s
conpliance turn, at least in part, on credibility of the wtnesses. | found M.
Ander son, who attended every bargai ning session, to be the wtness with the
best nenory on the infornation issues.

Dol ores Hierta testified that she requested the budding information in
May, 1976, and that it was not supplied until June, 1977. M. Anderson deni ed
that any request was nade by Ms. Huerta until June, 1977, although sone
I nformation on budding was given to M. Chavez on April 7, 1976, in connection
wth the discussion of the bonus and incentive plans. There is insufficient
evi dence to concl ude that the Respondent refused to supply buddi ng i nfornation
to the UFW

It is undisputed that M. Chavez asked for infornation concerning the
rel ati onshi p between MFarl and Rose Production and Petoseed, Inc., on April 7,
1976. M. Mrgan responded that he didn't know the answer. M. Mrgan | ater
tol d Ben Maddock that there was no "operational " rel ati onshi p between the two
conpanies. M. Mrgan testified that he is still unsure of the precise nature
of the relationship. A a mninum Petoseed handl es personnel records and
accounting chores for MFarland.

| concl ude that the Conpany, by M. Mrgan's own admssion, did not
provide the UPWwi th a clear statenent of the rel ationshi p between Pet oseed,
Inc., and MFarland. | reject the Respondent’'s contention that such infornation
was irrelevant. M. Andersen's testinony established the rel evance of the

infornmation to bargai ning on economc issues, particularly
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the RFK Pl an. The UFWcoul d not have known the exact rel evance of the
information w thout know ng what the relationship in fact was.

As to the interchange of enpl oyees between the shed and the fields, M.
Anderson testified that he had a 15-mnute conversation wth M. Chavez on
April 7, 1976, in which he drew diagrans and general |y expl ai ned the
I nterchange. M. Mrgan requested M. Chavez to ask the UFWlegal staff for a
| egal opinion on the status of the shed workers. M. Chavez testified that the
Gonpany refused to discuss the issue,, saying it had been deci ded by the Board

In MFarl and Rose Production, supra. Respondent does not now take such a posi -

tion. Qearly, as the facts concerning the interchange alter, the status of the
enpl oyees in the sheds nay al so alter, and such information is rel evant.
| find that sone i nformati on on the subject was provided on April 7,
1976, and that the UFWdid not ask for nore infornation at any later tine.
General ly, the Gonpany has conplied wth all of the UFWs requests for
Information. The response on the Petoseed i ssue nay have been i nconpl ete and
I naccurate, but | do not believe that any failure to supply information on this
subj ect was notivated by bad faith or that it interfered wth bargai ni ng.
A though the issue is & close one, | conclude that the Respondent has not
violated Section 1153(e) of the Act by refusing or failing to supply requested
information to the UFW
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J. Sanmmary and Goncl usions with Respect to the Bargai ni ng | ssues.

The NLRB has recogni zed that cases involving allegations of "surface
bar gai ni ng" are anong the nost difficult issues it is called upon to decide. As

the NLRB noted in Borg-Vérner ontrols. 198 ALRB 726, 60 LRRM 1790 (1972) :

Ve fully recogni ze that such cases present problens of great
conplexity and ordinarily, as is the present case, are not
sol vabl e by pointing to one or two i nstances during

bargai ning as proving an allegation that one of the parties
was not bargaining in good faith. In fact, no two cases are
al i ke and none can be determnative precedent for another,
as good faith "can have neaning only inits application to
the particular facts of a particular case. " NLRB v.
Arerican National Insurance . , 343 US 395, 410.

Resol ution of the issues is sonewhat |ess difficult inthis case for two
reasons: (1) | have found that the Respondent cormtted i ndependent viol ations
of its duty to bargaininits unilateral increase of wages i n Cctober, 1976,
and inits outright refusal to bargain after the UFW s certification was
extended on March 30, 1977, and (2) the existence of direct evidence of
Respondent's bad-faith intent in the formof John Parker' s reports to the Ball
board and hi s subsequent expl anatory testinony.

The task of the trier of fact in a case of this type
was summed up by the NNRBin "M System Inc. , 129 NLRB. 527,
47 LRRV 1017 (1960) :

Good faith, or the want of it, is concerned essentially wth a
state of mnd. There is no shortcut to a determnation of

whet her an enpl oyer has bargained wth the requisite good faith
the statute commands. That deter-
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mnati on nust be based upon reasonabl e i nf erence drawn
fromthe totality of conduct evidencing the state of mnd
w th which the enpl oyer entered into and participated in
t he bargai ni ng process. The enployer's state of mnd is
to be gleaned not only fromhis conduct at the bargai ni ng
table, but al so fromhis conduct away fromit--for

exanpl e, conduct reflecting a rejection of the principle
of collective bargai ning or an underlying purpose to
bypass or undermne the Uhion nanifests the absence of a
genui ne desire to conpose differences and to reach
agreenent in the nanner the Act commands. Al aspects of
the Respondent's bargai ning and rel ated conduct nust be
considered in unity, not as separate fragments each to be
assessed in isolation. 129 NLRB at 547.

The evidence in this case reveal s that the Respondent del ayed negoti ati ons
wth the UWPWfor a nonth in March, 1976, for the admtted purpose of deciding
to attenpt to delay their onset even | onger by bringing an essentially
techni cal appeal before the courts. It was M. Parker's admtted strategy to
del ay negotiati ons as nuch as possible and to adopt a "passive" approach.

ol | ective bargai ning requires active efforts to attenpt to reach an agreenent;

passive, participation, is insufficient. NLNRB v. Mntgonery Wrd & Go. > 133

F.2d 676 (9 dr. ,1943); and Exchange Parts . , 139 NLRB 710, 713, 51 LRRM
1366 (1962), enforced 339 F.2d 829 (5 dr., 1965).

During the period when the parties were neeting, the GConpany general |y
observed the forns of collective bargai ning, as the previous di scussion has
denonstrated, but was continual ly taking actions at and away fromthe
bargai ning tabl e to undermne the UFWs prestige and position wth its

constituents, and engagi ng i n-bargai ning strategies inconsistent wth-a good-
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faith approach. Looked at as a whol e, the Gonpany consistently carried ut its
initial strategy of delay, sonetines in a sophisticated nanner and soneti nes
not, and never found it necessary, at least until June 3, 1977, when the
hearing was imnent, to pursue the alternative course of negotiating the best
possi bl e contract .

Beyond defendi ng its own conduct, the Respondent argues that the UFWs
failure to bargain in good faith outweighs its own errors. Certainly, the
conduct of the Lhionis a factor to be taken into account in the "totality of
the circunstances.” And clearly, the UFWs conduct in this case was not al ways
exenpl ary, and was far fromtextbook perfect. For exanpl e, the UFWhad four
different chief negotiators in a five-nonth period. (Perhaps professional
negotiators shoul d have ignored M. Mrgan's goading.) It did not always answer
Its correspondence qui ckly enough and it was sonetines sl ow to schedul e new
neetings. And, had the GConpany entered into good-faith bargai ning i n February,
1977, the UFWs failure to request nore bargaining for nore than four nonths
m ght have been of cone consequence. None of this can in any way excuse the
Respondent ' s bad faith. None of this conduct can reasonably be consi dered
evi dence of bad faith. And there is no evidence that, had the UFWdone
everything perfectly, the Gonpany's strategy woul d have changed in any nateri al
respect .

| conclude that, in addition to its per se violations of Section 1153(e)
of the Act, Respondent has failed to bargain in good faith wth the UFWfrom
April 12, 1976, through June 2, 1977, in violation of Section 1153(e), by,

inter alia: (1)
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filing objections to the certification of the election......

for the primary purpose of delay and soliciting a perjured declaration in
support of its effort to exclude certain of its shed operations fromthe
bargai ning unit; (2) establishing an enpl oyee gri evance commttee in Mrch,
1976, around the tine of the UFWs certification; (3) del aying the onset of
negotiations-and entering into themwth an acknow edged strategy of del ay; (4)
failing to provide the UFWw th reasonabl e noti ce of, and a neani ngf ul
opportunity to bargain about, its proposal to institute a bonus and incentive
plan; (5) bargaining in bad faith on the RFK A an, a nandatory subject of
bargai ning; (6) deliberately msrepresenting or failing to nake its true
positions on maj or contract itens known for several nonths; (7) engaging in
bel | igerent and insulting conduct at the bargai ning tabl e wth enpl oyees
present, in denigration of the UFW and to frustrate the bargai ni ng process;
(8) inpliedly promsing enpl oyees, through direct communications, that their
wages woul d be raised were it .not for the URW (9) delaying negotiations in
February, 1977, near the end of the certification year; (10) refusing to
bargain after the end of the certification year until Mrch 30, 1977, in

reli ance upon an erroneous | egal opinion; and (11) the per se conduct referred

t o above.

1. The Non-Bargai ni ng | ssues.

A Rafael Gonzal ez.

The Third Arended Gonpl aint originally alleged that Rafael Gonzal ez had

been di scharged for his suspected sup-
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port and activity on behal f of the UFW" in violation of Section 1153(c) of the
Act (BC Ex. 1-M, The record is devoid of any evidence that M, nzal ez was a
nenber of the UFWor that he was involved in any union activity. Nor is there
any evidence that, in discharging M. nzal ez, the Respondent was acting under
the mstaken belief that M. Gonzal ez was in any way involved wth the UFW The
General ounsel has made no argunent in support of a Section 1153(c) violation
inits brief.

The Gonpl aint was anended at the hearing to allege that M. (onzal ez was
di scharged "because he has given testinony to the ALRB," in violation of
Section 1153(d) of the Act (BC Ex. 1-R. The parties are in agreenent that the
decl arations signed by M. Gnzalez in 1975 (UFAWEx. 1) constitute "testi nony"
wthin the neaning of Section 1153 (d). See NNRBv.. Serivener. 405 U S 117
(1972).

The General (ounsel argues that Respondent fired M. (nzal ez "in
retaliation for (his) declaration concerning the shed. Gonzal ez was danger ous
to the conpany: he had gi ven danagi ng information to the ALRB and coul d expose
the conpany's fraudul ent attenpts to get the shed excluded fromthe bargai ni ng
unit." (QC Post-Hearing Brief at p. 135.) The Respondent characterizes the
allegation as "far-fetched,” given the timng of the di scharge (nore than seven
nonths after the'. second decl aration was signed), because M. onzal ez was
fired, not inisolation, but along wth three other enpl oyees, none of whom
apparently gave testinony to the Board, and because the Respondent ultinately

prevailed in its attenpt
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to excl ude the processing shed fromthe bargai ning unit,

after M. nzal ez signed a decl aration supporting Respondent's
position. (Respondent's Post-Trial Brief at pp. 43-44.)

| agree wth Respondent's contentions on this issue. The General Qounsel
has failed to produce evidence sufficient to establish a prina facie case on
the issue of Respondent’'s unlawful notivation. Qoviously, if the Respondent
wanted to avoi d exposure of its unsavory tactics in soliciting a perjured
decl aration fromM. Gnzal ez, the last thing it woul d have wanted to do is
di scharge him The actual and foreseeable result of the discharge is that M.
Gonzal ez has cone forth and "exposed' the Gonpany. | do not, of course, in any
way condone Respondent's behavior in soliciting the declaration, but there is
si npl y no evi dence whi ch woul d support an inference that the di scharge was
notivated by M. Gonzal ez’ statenments in his declarations.

Because the General Gounsel has not established a prina faci e case of
violation of Section 1153(d), | find it unnecessary to examne Respondent's
purported busi ness justifications for the discharge. | wll recomnmend t hat

Paragraph 9(a) of the Third Arended Conpl ai nt be di sm ssed.

B Slly de | a Rosa.

There are no serious factual disputes concerning this charge. The
i ssue i s what inferences shoul d reasonably be drawn fromthe facts.
The Conpl aint all eges that Respondent refused to rehire Sally de | a Rosa

because of her union activities, in violation
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18 of Section 1153(a) and (c) of the Act. The evidence clearly
establ i shes that Ms. de |a Rosa was an active UFWsupporter and t hat
Respondent had actual know edge of her union activities

Ms. de la Rosa admtted that she never asked to be rehired by Respondent
in 1976. The General (ounsel is attenpting to nake out a rather conpli cated
"constructive" refusal torehire Ms. de la Rosa. Frst, Respondent noved its
processi ng shed, in which de-eyeing takes place, fromMFarland

to Wasco wthout notifying or bargaining wth the UFWabout
19 the rel ocation. Second, the Respondent nade little or no

effort to contact the 26 de-eyers from1975, and only two actual |y worked for
Respondent in 1976. Third, Ms. de |a Rosa had heard runors that the Respondent
woul d not rehire UFWsupporters, so she did not bother to go through the
noti ons of applying for work and bei ng rej ect ed.

There is a certain degree of plausibility inthis scenario and it nay even

be true, but it does not constitute evi dence

18. The General (ounsel concedes, erroneously, | believe, that Sally de la
Rosa is not an agricultural enpl oyee wthin the neani ng of the Act. De-eyeing,
although it takes place in the sane shed as Respondent's "commercial " gradi ng
and packi ng operations, is clearly agricultural work, done only for the
Gonpany' s rose plants, and is conpl etely selaarate fromgradi ng and packi ng. The
Board' s decision did not inply that all enpl oyees working in the shed shoul d be
deni ed the protections of the Act.

19. The General (ounsel argues inits brief, for the first tine, that the
Corrﬁan?/ had a duty to bargain wth the UFWabout the rel ocati on of the shed. Ho
such all egation was nade in the Conpl aint and the Respondent had no opportunity
tolitigate the matter. | have, therefore, given this contention no welght.
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of aviolation of the Act. Frst, Ms. de |a Rosa knew how to get in contact
w th the Gonpany in MFarland. Second, her two sons were hired to work for the
Gonpany. Third, there is no evidence in the record that any of the 1975 de-
eyers applied for work and was turned away.

Wi le the failure of the Respondent to nmake a serious effort to recall the
1975 workers, especially in light of its oft-expressed assertions that it gave
preference to seniority workers, is a fact giving rise to suspicion, the
Gonpany nade no effort to hide the | ocation of the Wasco shed. |ndeed, Julian
Perez, a strong UWFWsupporter, hel ped Robert Gal |l ardo nove equi pnent to the
shed. It is not an inplausible specul ation that the Conpany was secretly
delighted to be rid of UPWsupporters like Sally de |a Rosa. Then agai n,
Respondent ' s nmanagenent nay have been upset and puzzled. But, to establish a
violation of the Act, there nust be evidence that at |east one of the 1975
enpl oyees, in an effort to test out these theories, actually applied for
enpl oynent and was rejected. | conclude that the General Gounsel has failed to
establ i sh that Respondent refused to rehire Sally de la Rosa. | w il recomend

that Paragraph 9(b) of the Third Anended Conpl ai nt be di sm ssed.

C The Harvesting O ew

The Gonplaint alleges that the 16 nenbers of the harvesting crew who
refused to work on January 3, 1977, were discharged for engaging in concerted
activities protected under Section 1152 of the Act. Respondent correctly

concedes in its brief



that the refusal to work because of nuddy field conditions was protected
activity for which the enpl oyees could not have been |awful ly di scharged under
Section 1153(a) of the Act. N.RB v. Wishington Alumnum Gorp., 370 US 9
(1962).

The only issue in dispute, a question of fact, is whether the enpl oyees
were di scharged or whether they voluntarily quit their jobs.

The Respondent argues that there was no intent on Tine Hnojosa' s part to
fire the nen. Athough there may have been sone confusion in the mnds of the
nen because of an anbiguity in M. Hnojosa s renarks, it was incunbent upon
the nen to return to work to clarify the situation. Because the nen did not
return, and because there was | ess than a week of work renai ning, the Gonpany
reasonabl y concluded that the entire crew had quit.

This argunent ignores both the fact that the crew was nade up of 16
separ at e human bei ngs, who woul d have had to nmake 16 si mul t aneous and
I ndependent decisions to quit, and the evidence, which establishes that one or
two of the nen, unlike the de-eyers, did return tothe fieldto clarify the
situation. It is no doubt possible that one, sone, or nost of the nmen woul d
have decided to quit; the probability that all of the nmen woul d have sinply
decided not to return to work on January 4 is nil. The cases cited by the
Respondent i nvol ve vol untary quits by one enpl oyee, not an entire crew

Mre inportantly, to the extent that resolution of this issue depends
upon a credibility determnation, the enpl oyees' testinony is inherently nore

credi bl e than the Gonpany's, and
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Jose Hnojosa' s testinony is far nore credible than his father's. The
credible evidence is that Tino told the nen to work or they "woul d have no
nore jobs."

There is no doubt that Jose Baca returned to the fields on January 4. The
credi bl e testinony of Jose Hnojosa and M. Baca establishes that he arrived
before work began. A though M. Baca testified that Tino told himto get his
paycheck, the Conpany did not introduce evidence that M. Baca was not paid on
January 4, a Tuesday. The norrmal payday is a Friday. ®
| conclude that the 16 enpl oyees naned in General (ounsel Exhibit 91 were

di scharged for participating in concerted activities protected by Section 1152

of the Act, inviolation of Section 1153(a) of the Act.

D Jose Baca.

The General Gounsel has not briefed its contention that Tino H noj osa
constructively di scharged Jose Baca on April 1, 1977, because of his
participation in the wal kout of January 3. Essentially, the allegation hinges
on M. Baca' s testinony that he quit after only one day of work because Tino
threatened to fire himthe first time he did anythi ng w ong.

Duncan Eanson and David Anderson testified credibly that,

20. The Respondent did introduce paychecks on the bonus issue. That it
failed to do so here strengthens the inference that M. Baca was given his
final check when he returned. M. Hnojosa testified that when he fired
enpl oyees, he paid themimediately, in conpliance with |legal requirenents.
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ininstructing Tino to warn M. Baca that his work woul d have to show

i nprovenent, they were relying on buddi ng records whi ch showed that M. Baca's
live bud percentage was quite low Wile M. Hnojosa' s warning nay have been
stronger than M. Anderson and M. Hanson intended, the Gonpany certainly had
the right to caution M. Baca about his work perfornance. (. \bash

Transforner Gorp., 215 NLRB 101, 88 LRRM 1511 (1974), dven M. Hnojosa s

behavi or on ot her occasions, if he had not wanted M. Baca to work for the
Gonpany, it is likely that he woul d have refused to rehire him as he did on
January 4, rather than taking the nore sophisticated approach of inducing him
toquit after being rehired. I wll recoomend that Paragraph 9(d) of the Third
Anended Gonpl ai nt be di smssed,
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THE REMEDY

Havi ng found chat Respondent has engaged in certain unfair |abor
practices in violation of Section 1153(a) and (e) of the Act, | shall
recommend that it cease and desist therefromand take certain affirmative
action designed to effectuate the policies of the Act.

Wth respect- to the 16 nenbers of the harvesting crew unl awful |y
di scharged on January 3, 1977, | wll recommend that the Respondent be ordered
to offer each of then full reinstatenent to their forner or substantially
equi val ent jobs, effective wth the beginning of the 1977 harvest season. |
shal | further recormend that the Respondent be ordered to nake whol e each of
the 16 enpl oyees for any | osses they may have incurred as a result of
Respondent ' s di scri mnatory di scharges, by paynent to themof a sumof noney
equal to the wages they woul d have earned fromthe date of their discharges to
the date they are reinstated or offered reinstatenent, |ess their net earnings,
together wth interest thereon at a rate of seven percent per annum and that
the loss of pay and interest be conputed in accordance wth the forml a adopt ed

by the Board in S mmyside Nurseries, Inc., supra.

| wll order that notices be posted and read to enpl oyees in a rmanner
consi stent wth Board deci si ons.

The General (ounsel has al so requested that the, Board exercise its power,
under Section 1160.3 of the Act, to enter an order requiring Respondent to
"nake enpl oyees whol e, when the board deens such relief appropriate, for the

| oss of pay
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resulting fromthe enployer's refusal to bargain ..." | requested all parties
to address the issue of the appropriateness of the "nake-whol e" renedy in their
briefs. The General CGounsel has filed a lengthy brief on this issue, whichis
identical to briefs filed by himin several other cases presently pendi ng
before the Board. The Respondent has limted its treatnent of the proposed
renedy to arguing that it is not appropriate in this case, because of the UFWs
al | eged m sconduct in bargai ni ng.

No evi dence specifically pertaining to the nake-whol e renedy was recei ved
at the hearing, | inforned the parties, on the record, that ny decision woul d
be limted to determning the appropriateness, period, and general paraneters
of the renedy, and that the details of the renedy, if ordered, would be left to
negoti ations anong the parties, or, if necessary, a subsequent nake-whol e
speci fication hearing.

The legislative history of the Act's nake-whol e provi sion and the NLRB s
rel uctance to exercise its inherent power to order a nake-whol e renedy in
Section 3(a)(5) cases are fully set out in the General Gounsel's Brief and are
wel | known to the Board. Suffice it to say that the nake-whol e renedy was
consciously included in the Act as a “progressive step” and wth full know edge
of the ALRA' s lack of such a provision.

The General (ounsel argues persuasively that the Board should utilize the
nake-whol e renedy in every case where the Board has found a viol ation of
Section 1153(e) in which economc | oss has been sustai ned by the enpl oyees,

regardl ess
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of the enployer's notive. | agree. Athough the Act makes the award of the
nake-whol e renedy per mssive "where the board deens such relief appropriate,”
there is no reason to believe that the Legislature intended the power to be
used only rarely or when the viol ati on has been gross. Section 1160.3 al so

permts the Board to order di scharged enpl oyees reinstated "wth or w thout

backpay" (enphasis added), yet the Board and the NLRB, which operates under an
I dentical provision, routinely issue backpay awards in virtually all discharge
cases, wthout regard to the enpl oyer's bad faith. The fact of enpl oyee
financial loss is the only operative factor. The failure to order reinstatenent
w th back pay in discharge cases woul d clearly penalize the enpl oyee, but it
woul d not necessarily reward the enpl oyer for breaking the law In nost cases
anot her enpl oyee is hired to take the discharged worker's place. But a simlar
failure to order that enpl oyees be nade whol e i n bad-faith bargai ni ng cases not
only penal i zes the enpl oyees, but necessarily rewards the enpl oyer. Any
economc | oss to the enpl oyees is inescapably the enpl oyer's gain.

The facts in this case vividly denonstrate the need for such a general
rul e of appropriateness of the nake-whol e renedy, both as a general deterrent
to enpl oyers, and as a specific deterrent to Respondent not to resune bad-faith
bargai ni ng. Here, the Respondent del ayed the onset of bargaining while it
actively consi dered whether to chall enge the UPWs certification in the courts
by refusing to bargain. The Respondent knew that to pursue such a course, even

though its objections were technical and exceedingly unlikely to be
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uphel d, would result in a lengthy delay. Yet, the decision was nade to bargain,
not in good faith, but wth an admtted strategy of delay and frustration of
the negotiation process. It nust be presuned that Respondent was aware of the
exi stence of the Board s nake-whole power. In a limted sense, then, the
Board' s renedial authority did, inall likelihood, deter the Respondent from
chal l enging the Board's certification, even though it did decide to enter into
the nore easily canoufl aged strategy of bad-faith tabl e bargai ni ng.

Wil e the General (ounsel has not proved that the Respondent has been
bargaining in bad faith since June 3, 1977, if the Board were not to enter a
nake-whol e order, it mght well decide to revert to its original strategy.
After all, Respondent did not alter its conduct until the hearing in this
natte: was immnent. Even the Board s order extending certification was
insufficient to get the Respondent back to the bargaining table. Thus, the
award of a nmake-whol e renedy inthis case wll help to assure that future
bar gai ni ng between these parties wll be conducted in good faith.

The record in this case clearly establishes that the Respondent was
concerned about the possibilities of a strike. Indeed, at the first bargaini ng
session the Gonpany specifically asked if the UFWintended to engage in
econom c pressure. The UFWpromsed not to do so as long as negoti ati ons seened
to be naking progress. It took several nonths for the Gonpany's bad faith to
becone apparent to the UFW By that tine, the logical tine for a strike had
passed. If a nake-whole renedy is not awarded in this case, and if the

Respondent ' s
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bad-fai th bargai ning has not eroded the UFWs economic strength and prestige
anong the enpl oyees, a strike nmay be the logical result. Afailure to nake the
enpl oyees whol e woul d thus be inconsistent with the policy of the Act ''to
ensure peace in the agricultural fields." Section 1 of the Act.

| do agree with the Respondent, however, that it should be open to an
enpl oyer to establish that the union's contributory msconduct is so egregi ous
that the nake-whol e renedy woul d i nappropriately reward the union for its own
failings. Watever the nerits of recognizing such a defense in exceptional
cases, the UFWs departures fromperfection in this case do not renotely
approach the level of msconduct or inattention to the requirenents of serious
bar gai ni ng necessary to establish it. See discussion at p. 31, supra.

The General Gounsel urges that the nmake-whol e renedy be applied begi nni ng
March 8, 1976, the date of the UFWs first bargaining request. Wile | agree
that the Respondent was violating Section 1153(e) no later than March 3, the
first unfair |abor practice charge in this case was not filed until Cctober 12,
1976. The nake-whol e period wll therefore begin on April 12. 1976. The period
Wil run through June 2, 1977.

Wth respect to the content of the renedy, the term"loss of pay," as used
in Section 1160.3, is susceptible to nany definitions. A a mninum it shoul d
i ncl ude wages and fringe benefits which are used to conpensat e enpl oyees eit her

individually or collectively. Labor GCode §200; Vére v.
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Merrill, Lynch, Pierce, Fenner and Smth, Inc., 24 Gal. App.3d 35 (1972). The

Act speaks in terns of making “enpl oyees"” whol e. The renedy shoul d i ncl ude
rei nbursenent of nedical plans, for exanple, if the General Gounsel can
establ i sh that the enpl oyees coul d have reasonably expected to obtai n such
benefits in good-faith bargai ning, whether or not an individual enployee
suffered any loss during the period. Qearly, the failure of an enpl oyer to
bargain in good faith danages enpl oyees as a group as wel | as individually.
Anore difficult problemis raised by such benefit plans as the Martin
Luther King M an. Froman economst's point of view any econom c concession by
an enpl oyer woul d be consi dered as conpensation to the enpl oyees, because if
the noney had not been used for one purpose, it still woul d have been part of
the economc package in sone form But whether, as a matter of |aw enpl oyer
contributions to a fund providing food to hungry children in Somal i a, say,
woul d be considered "l oss of pay" is very doubtful. For purposes of the nake-
whol e renedy, | believe that the General Gounsel nust prove that the benefits
In question are used prinarily for the benefit of the enpl oyees and their
famlies.
Because the Martin Luther King Pan is a common itemin UFWcontracts, and
because the Respondent has argued that it is not a nandatory subject of
bargai ning, albeit wthout supporting evidence, | recormend that the Board
maintain its jurisdiction in this case and direct the parties to brief this
issue. If, on the one hand, the plan is a perm ssive subject of bargaining, and

the UFWinsists upon it to inpasse,
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the FWw || be guilty of an unfair |abor practice. If, on the other hand, the
plan is a nandatory subj ect of bargaining, then the Respondent will be in

violation of Section 1153(e). Reed and Prince Mg. ., supra. Additionally, if

the plan is a permssive subject, it would be quite difficult for the General
Qounsel to prove that the enpl oyees coul d reasonably have expected to gain it

I n negotiations, since the Gonpany woul d have been under no obligation to
bargain about it. Resolution of this matter, before one party or the ot her
commts an unfair |abor practice, wll clearly be of great value in furthering
the policies of the Act.

In determning the details of the nake-whol e renedy, the burden shoul d be
on the General Gounsel to establish what the enpl oyees coul d reasonabl y have
been abl e to gain economcal |y through good-faith bargai ning. Gontracts cur-
rently in effect between the UFWand ot her agricul tural enployers in simlar
crops or the sane geographi cal area would certainly be of great rel evance. The
Board shoul d' establish a rebuttabl e presunption that enpl oyees woul d have
achi eved the nean | evel of econom c advantages secured in these rel evant
contracts. Any party woul d have the opportunity to present evidence tending to
establ i sh that the enpl oyees in this case woul d have achi eved benefits of
greater or |esser val ue.

The Gonpl aint al so seeks attorney's fees and litigation costs for the
General Gounsel and the UWFW This issue was not briefed by any party. No claim

has been made that the Respondent’'s litigation posture, taken as a whole, is
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frivolous. The requests are denied. V¢stern Gonference of Teansters, 3 ALRB

No. 37 (1977).

FHnally, the UFWseeks reinbursenent for its costs in engaging in
fruitless negotiations wth the Respondent. Again, this issue has not been
briefed. Wiether the Board has the authority to nmake uni ons whol e when an
enpl oyer has bargained in bad faith, and, if it does, how such authority shoul d
be exercised, are issues which should only be resol ved after thorough argunent.
The request is denied.

Uoon the basis of the entire record, the findings of fact and concl usi ons
of law and pursuant to Section 1160.3 of the Act, | hereby issue the fol | ow ng

r econmended:

GRCER

Respondent MFarl and Rose Production, a division of Petoseed, Inc., a
whol | y-owned subsidiary of George Ball, Inc., its officers, agents,
representatives, successors, and assigns, shall:

1. GCease and desist from

(a) In any manner interfering wth, restraining, and coercing
enpl oyees in the exercise of their right to self-organization, to form join,
or assist |labor organizations, to bargain collectively through representatives
of their own choosing, and to engage i n other concerted activities for the
pur pose of collective bargaining or other nutual aid or protection, or to
refrain fromany and all such activities except to the extent that such right
nay be affected by-an agreenent requiring nembership in a | abor organi zation as
a condition of continued enpl oynent as authorized in Section 1153 (c) of the
Act .

_ (b) Refusing to bargain collectively in good faith wth the UFW
or its authorized representatives at reasonable tines and conferring in
good faith wth respect to wages, hours, and other terns and conditions of

enpl oy-
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nent, or the negotiation of an agreenent, or any questions arising thereunder,
and the execution of a witten contract incorporating any agreenent reached if
requested by either party, but such obligation does not conpel Respondent to
agree to a proposal or require the nmaking of a concession.

2. Take the follow ng affirnative action:

(a) Imediately offer to the foll ow ng enpl oyees full reinstatenent
totheir forner or equivalent jobs, effective wth the beginning of the fall
1977 harvest season, wthout prejudice to their seniority or other rights and.'
privileges: Rogelio Avila, Lurs Bautista, Roberto Gal van Chavez, Daniel M
Sanchez, Jesus H Qopeza, Daniel Sanchez, Jr., Adolfo D Gilvan, Rodolfo B
Gl van, Jose Galvan, Rafael 0. Reyes, Adolfo 0. Galvan, Adolfo 3. Gl van,
Roberto B. Gal van, Jose Socorro Baca, Gscar M Esparza, and Efren Garci a.

(b) Make each of the enpl oyees naned above in subparagraph 2(a)
whol e for all |osses they nmay have suffared as a result of their discharges,
including any | oss of pay resulting fromthe Respondent’'s failure to bargain in
good faith, by paynent to themof a sumof noney equal to the wages they each
woul d have earned fromthe date of their discharges to the dates on which they
are each reinstated or offered reinstatenent, |ess their respective net
earnings, together wth interest thereon-at the rate of seven percent per
annum such back pay to be conputed in accordance wth the formul a adopted in
Sunnysi de Nurseries, Inc., 3 AARB No. 42 (1977).

(c) Woon request, bargain collectively in good
faith wth the UFW at reasonable tines, wth respect to wages, hours, and
other terns and conditions of enpl oynent, or the negotiation of an agreenent,
or any questions arising thereunder, and the execution of a witten contract
i ncorporating any agreenent reached if requested by either party, but such
obl i gation does not conpel Respondent to agree to a proposal or require the
nmaki ng of a concessi on.

(d) Make whol e those persons enpl oyed by Respondent at any tine
during the period fromApril 12, 1976, through June 2, 1977, for any | osses in
pay they may have suffered as a result of Respondent's failure to bargainin
good faith, in accordance wth the "Renedy" section of this decision..

(e) Preserve and nake available to the Board or its agents, upon
request, for examnation and copying, all payroll records, tine cards, social
security paynent records, personnel records and reports, and other records
necessary to anal yze the back pay due to the foregoi ng naned enpl oyees and to
determne the anounts necessary to nmake whol e enpl oyees for the | oss of pay
theé Pay Eave suffered as a consequence of Respondent's failure to bargain in
good faith.
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(f) The Regional Director of the Fresno Regional fice shall
determne and designate the | ocations where the attached notice to workers, in
Engl i sh and Spani sh, shall be posted by the Respondent. (opies of said noti ce,
on forns provided by the Regional Drector, after being duly signed by the
Respondent, shall be posted by the Respondent for a period of 90 consecutive
days during the 1977 peak harvest period. The Respondent shal| exercise due
care to repl ace any notice which has been altered, defaced, or renoved.

ég) A representative of the Respondent or a Board agent shall read
the attached notice to workers to the assenbl ed enpl oyees in English and

Spani sh. The readi ng shall be given on conpany tine to each crew of
Respondent ' s enpl oyees enpl oyed at Resloondent' s peak of enpl o?/ment during the
1977 season. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by the Respondent to all non-hourly wage enpl oyees, if
any, to conpensate themfor tine |ost at this readi ng and questi on-and- answer
period. The tine, place, and nmanner of the readings shal |l be designated by the
Regional Drector. The Board agent is to be accorded the opportunity to answer
qugsti oRs whi ch enpl oyees mght have regarding the notice and their rights
under the Act.

(h) Respondent shall hand out the attached notice to workers to all
present enpl oyees and to all hired in 1977, and mail a copy of the notice to
all enpl oyees not currently enpl oyed who worked at any tine during the period
fromApril 12, 1976, through June 2, 1977.

(1) The Respondent shall notify the Regional Drector in witing,
wthin 20 days fromthe .receipt of this Oder, of what steps have been taken
to conply herew th. Uf)on request of the Regional Drector, the Respondent shall

notify himperiodically thereafter, in witing, of what further steps have been
taken to' conply herewth.

ITI1S FURTHER CROERED that al | egations contai ned in the Third Arended
Gonpl aint not specifically found herein as violations of the Act shall be, and

hereby are, di smssed.
DATED Septenber # , 1977.
AR ALTURAL LABCR RELATI ONS BOARD

™
'.,\:

JCH. GOMBERG
Admnistrative Law Gfi cer
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Appendi X A
NOTl CE TO WIRKERS

After atrial where each side had a chance to present its facts, the
Agricultural Labor Relations Board has found that we discrimnaterily
di scharged workers for acting together to hel p one another as a group, and that
we refused to bargain in good faith wth the UPW The Board has told us to send
out and post this notice.

W will do what the Board has ordered, and also tell you that the
Agricultural Labor Relations Act is a law of the Sate of California which
gives farmworkers these rights

(1) To organi ze thensel ves.

(2) To form join, or help unions.

(3) To bargain as a group and to choose whomthey want to speak for them

(4) To act together wth other workers to try to get a contract or hel p
and protect one anot her, and

(5) To decide not to do any of these things.

Because this is true, we promse that:

Vé will not do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT fire you or lay you off because you act together to hel p
and protect one another as a group.

VE WLL offer Rogelio Avila, Luis Bautista, Roberto
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Gl van (havez, Daniel M Sanchez, Jesus M Qopeza, Daniel Sanchez, Jr., Adolfo
D Gilvan, Rodolfo B. Galvan, Jose Galvan, Rafael 0. Reyes, Adolfo 0. Gl van,
Adol fo B Galvan, Roberto B. Gal van, Jose Socorro Baca, Gscar M Esparza, and
Eren Garcia their old jobs back if they want them beginning in this harvest,
and we w il pay each of themany noney they | ost because we di scharged t hem

VE WLL bargain in good faith wth the UFWin an honest effort to agree
upon a col | ective bargai ning contract and we wll give back pay to all of our
wor kers who were enpl oyed between April 12, 1976, and June 3, 1977, and who
suffered any | oss of wages or benefits because of our failure to bargain in
good faith.

Dat ed:

MFARLAND RCBE PRCDUCTI ON

By:
(Representative) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency

of the Sate of Galifornia. DO NOT REMODVE CR MUTI LATE



Appendi X B

The fol low ng exhibits are in evi dence:

1. General (ounsel Exhibits 1-A through 1-R 2-A 2 through 14, 16 through
36, 38 through 48, 50, 52, 54 through 67, 69 through 84, 86, and 88 through 97.

2. UAWExhibits 1, 2, 4, 5 and 6.

3. Respondent's Exhibits A through M

The fol | ow ng exhi bits ARE NOTI in evi dence:

1. General QGounsel Exhibits 15, 37, 51, 53, 68, 65, and 87. There is no
General Gounsel Exhi bit 49.

2. UFAWExhibit 3.

As is fully indicated in the record, sone exhibits were admtted for
limted purposes. In particular, nost of the correspondence between the parties
to the negotiations was not admtted for its internal truth, but to establish

state of mnd.



	Dated: April 8, 1980
	
	
	
	
	
	
	
	Adolfo B. Galvan	 																																																			Rafael 0. Reyes
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