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DEA S ON AND CREER

n June 5, 1979, Admnistrative Law Gficer (ALO Kenneth d oke, on
the basis of a stipulated record, issued the attached Decision in this
proceedi ng. Thereafter, the General Counsel filed tinely exceptions and a
supporting brief. The Whited FarmVrkers of Arerica, AFL-Q O (UFW, filed a
reply brief.

The Board has consi dered the stipulated record and the attached

Decision in light of the exceptions and briefs, and has decided to affirmthe

ALOs rulings, findings, and concl usions, as nodified herein.
This case presents for the first tine the "good standi ng" cl ause of

Section 1153 (c),¥ which is part of the

Y Section 1153(c) of the ALRA provides that it is an unfair |abor
practice for an agricultural enpl oyer:

(c) By discrimnation inregard to the hiring or tenure of
enpl oynent, or any termor condition of

(fn. cont. on p. 2



ALRA' s union security provision.  The issue before us invol ves the UFWs
dtizen Participation Day (CPD) program and its effect on enpl oyees who

obj ect to nmaki ng financi al

(fn. 1 cont.)

enpl oynent, to encourage or di scourage nenbership in any | abor
or gani zati on.

Nothing in this part, or in any other statute of this state, shall
preclude an agricultural enployer frommaking an agreenent wth a | abor
organi zation (not established, nmaintained, or assisted by any action
defined in this section as an unfair |abor practice) torequire as a
condittion of enpl oynent, nenbership therein on or after the fifth day
foll ow ng the begi nning of such enpl oynent, or the effective date of
such agreenent whichever is later, if such | abor organization is the
representative of the agricultural enployees as provided in Section
1156 in the appropriate collective-bargai ning unit covered by such
agreenent. No enpl oyee who has been required to pay dues to a | abor
organi zation by virtue of his enpl oynent as an agricul tural worker
during any cal endar nmonth, shall be required to pay dues to anot her
| abor organi zation by virtue of simlar enpl oynent during such nonth.
For purposes of this chapter, nenbership shall nean the satisfaction of
all reasonable terns and conditions unifornmy applicable to other
nenbers in good standi ng; provided, that such nenbership shall not be
denied or termnated except in conpliance wth a constitution or byl ans
which afford full and fair rights to speech, assenbly, and equal voting
and nenbership privileges for all menbers, and which contai n adequat e
procedures to assure due process to nenbers and applicants for
nenber shi p

2/ Uhion curity agreenents are generally included in collective bargai ni ng
agreenents between enpl oyers and | abor organi zati ons. Such provisions require
enpl oyees, as a condition of enploynent, to becone nenbers of the union or to
pay a specified amount to the union. The nost common forns of union security
are the union shop and the agency shop. In a union shop agreenent, all

enpl oyees nmust join the union wthin a prescribed period of tine after their
initial hiring, and nust remain nenbers as a condition of continued

enpl oynent. I n an agency shop agreenent, enpl oyees are not required to join
the union, but nonnenbers nust pay to the uni on an anmount equival ent to uni on
dues and initiation fees as a condition of continued enpl oynent.
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contributions to the program Jesus Gonchol a, the Charging
Party, an agricultural enpl oyee of Mann Packi ng, w shes to
abstain fromcontributing to the GPD Fund, but fears |oss of
his job for this refusal. The General Gounsel alleges that
Respondent has viol ated ALRA Sections 1154(a)(1) and (b) and
1155. 5.

Fact ual Backgr ound

The UFWand Mann Packing are parties to a col |l ective bargai ni ng
agreenent whi ch provides for a holiday, known as CPD, on the first Sunday in
June. The Enployer is required to pay the enpl oyees for that day, although
they do not work. If the enpl oyee executes an authorizati on, however, his or
her holiday pay is remtted by the Enployer directly to the dtizen
Participation Coomttee (GPQ. The collective bargai ni ng agreenent requires
the Enpl oyer to discharge, at the union' s request, any enpl oyee who fails to
nai ntai n good standing in the Unhion, and provides that the UFWbe the sol e
j udge of good standi ng of its nenbers.

The UFWhas enacted a nunber of rul es concerning requirenents for
nenber ship, and procedures for review of internal discipline. In August,

1977, a resolution was passed at the Uhion's constitutional convention, naking
contributions to the CPD Fund mandatory for all UFWnenbers. The purpose of
this resolution was to provide the financial base needed for the achi evenent
of active political power for farmworkers. The goal s of the CPD Fund incl ude
hel ping to inprove farmworkers' lives off the job, ensuring that benefits won

t hr ough
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col l ective bargaining are not |lost by action of the |egislature, and
financing civic activities of uni on nenbers.

The manner of financing activities through the GPD Fund is the
subj ect of resolutions passed by the UFWs National Executive Board (NEB) in
Septenber, 1978. A (PD Board, conposed of the nenbers of the NEB, is
enpowered to allocate noney in the Fund consistent with URWpolicies and
resol utions. The NEB created two different prograns through whi ch CPD noney
woul d be expended. The National UFWd vic Action Program (CAP), was
designated to engage in civic and social welfare activities designed to
i nprove the economc and social conditions of UFWnenbers and their famli es,
and to pronote the "general welfare" and "denocratic way of life" for al
peopl e. The noney which is allocated to CAP cannot be spent for activities
regul ated by state or federal election lanws. CAP is enpowered to endorse
candi dates and to recommend contributions to the other CPD program the
National UFWPolitical Action Coonmttee (PAQ. PAC was created to nake
political expenditures and contributions to influence the nomnation and
el ection of state, local, and party officials, and the passage or defeat of
bal | ot propositions.

The NEB al so passed a resol ution in Septenber, 1978, establishing
a procedure whereby nenbers coul d object to the expendi ture of noney
contributed to GPD for political or ideological purposes which they oppose. A
nenber nay object to the portion of his or her contributed funds which is

spent for particular candidates or prograns. To do so, the
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nenber nust notify the UFWs National Secretary-Treasurer within the first 14
days of union nenbership, or during 14 days of each anniversary of nenbership.
An NEB Conmittee then determnes the proportion of the individual's deduction
whi ch goes to such candi date or program The individual has the option of
contributing that portion of the deduction to one of three charitabl e funds
designated by the NEB. The nenber nay appeal aspects of this procedure to the
full NEB, and then to the UPWs Public Review Board (PRB) or to the UFW
conventi on.

The three charitabl e funds to which a dissenting enpl oyee nay
choose to contribute are the Martin Luther King FarmWrkers Fund (K ng Fund),
the National FarmWrkers Health Goup (Health G oup), and the National Farm
Vorkers Service Center (Service Center). According to the stipul ated record,
the King Fund provi des educati onal and charitabl e benefits to farmworkers and
their famlies; the Health G oup provides services to farmworkers and their
famlies, including nedical care and treatnent, heal th nai ntenance, educati on,
training, and clinical studies and research; and the Service Center provides
nedi cal, educational, and wel fare services to farmworkers. Mny col | ective
bar gai ni ng agreenents negotiated by the UPWrequi re enpl oyer contributions to
the King Fund. The Health G oup and Service Center are i ndependent -and
separate fromthe UFW

Aleged Violations

Section 1153(c) of the ALRA permits uni ons whi ch
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are certified as excl usive bargai ning representati ves to negotiate uni on
security agreenents wth agricultural enpl oyers. For purposes of this section,
nenber ship is defined as:
the satisfaction of all reasonable terns and conditions uniforny
appl i cabl e to other menbers in good standi ng; provided, that such
nenber ship shall not be denied or termnated except in conpliance
wth a constitution or byl aws which afford full and fair rights to
speech, assenbly, and equal voting and nenbership privileges for all
nenbers, and whi ch contai n adequat e procedures to assure due process
to nmenbers and applicants for nenber ship.
An enpl oyer who di scrimnates agai nst enpl oyees on the basis of union
nenbership, or the | ack thereof, except in conpliance with a union security
provi sion which follows the requirenents set forth above, violates Section
1153(c). In turn, a union which causes or attenpts to cause an enpl oyer to
violate Section 1153(c) violates Section 1154(a)(1) and (b).

The General Gounsel does not claim however, that Respondent caused
or threatened to cause any discrimnation. In fact, there is no evidence in
the record that the Charging Party was forced to nake any contributions to the
CPD Fund or to any of the charitabl e options. Rather, Conchol a asserts that
he desires to refrain fromauthorizing such uses of his funds and fears he
w Il be discharged fromhis job as a result. The General (ounsel clains that
the UFWhas viol ated Sections 1154(a)(1) and (b) and 1155.5 by requiring CPD
contributions on the threat of |oss of enploynent. V¢ agree with the ALOthat
no violation of any of these sections occurred in the instant case.

Sections 1154(a)(1) and (b) are nodel ed after
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Sections 8(b)(1)(A and (2) of the NLNRA ¥ Section 8(b)(1)(A of the NLRA
and Section 1154(a)(1) of the ALRA permt unions to adopt their own rul es
regarding the acquisition and retention of nenbership. Qdting the principle
of ngjority rule, the Suprene Gourt has held that the internal rules and

regul ati ons of |abor organizations are beyond the reach of

¥ Section 1154 of the ALRA provides, in part:

It shall be an unfair |abor practice for a | abor
organi zation or its agents to do any of the follow ng:

(a) To restrain or coerce:

(1) Agricultural enployees in the exercise of the rights
guaranteed in Section 1152. This paragraph shall not inpair the right
of a labor organization to prescribe its own rules with respect to
acqui sition or retention of nenbership therein....

(b) To cause or attenpt to cause an agricultural enployer to
di scrimnate agai nst an enpl oyee in violation of subdivision (c) of
Section 1153, or to discrimnate agai nst an enpl oyee with respect to
whom nenber shi p i n such organi zati on has been denied or termnated for
reasons other than failure to satisfy the nenbership requirenents
specified in subdivision (c) of Section 1153.

Section 8(b) of the NLRA provides, in part:

It shall be an unfair |abor practice for a | abor
organi zation or its agents -

(1) torestrain or coerce (a) enpl oyees in the exercise of the
rights guaranteed in section 7. Provided, That this paragraph shal|l not
inpair the right of a |abor organi zation to prescribe its own rules wth
respect to the acquisition or retention of nenbership therein;

(2) to cause or attenpt to cause an enpl oyer to discrimnate
agai nst an enpl oyee in violation of subsection (a)(3) or to
di scrimnate agai nst an enpl oyee wth respect to whom nenbership in
such organi zati on has been denied or termnated on sone ground ot her
than his failure to tender the periodic dues and the initiation fees
uniformy required as a condition of acquiring or retaining
nenber shi p;
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Section 8 (b)(1) (A, so long as the | abor organi zati on nakes no attenpt or
threat to enforce the rule by inducing enpl oyers to discrimnate against their

enpl oyees. NLRBv. Boeing (., 412 U S 67, 83 LRRM 2183 (1973); Scofield v.

NLRB, 394 U 'S 423, 70 LRRM 3105 (1969); NLRB v. Allis-Chalmers Mg. Co., 388

US 175, 65 LRRM 2449 (1967). In the present case, there is no evi dence of
any attenpt or threat by the UPWto affect Conchola' s relationship wth his
enpl oyer. V¢ therefore dismss the allegations of the conplaint as to
violations of Section 1154(a)(1) and (b) of the ALRA

VW also find that the General Gounsel has not proven a violation of

Section 1155.5 of the ALRA ¥ This section

4Section 1155.5 provides: "It shall be unlawful for any pers
to request, denand, receive, or accept, or agree to receive or accept, any
paynent, |oan or delivery of any noney or other thing of val ue prohibited by
Section 1155.4."

Section 1155. 4 provi des:

It shall be unlawful for any agricultural enpl oyer or
associ ation of agricultural enployers, or any person who acts as
| abor relations expert, adviser, or consultant to an agricul tural
enpl oyer, or who acts in the interest of an agricultural
enpl oyer, to pay, lend, or deliver, any noney or other thing of
value to any of the foll ow ng:

(a) Any representative of any of his
agricul tural enpl oyees.

(b) Any agricultural |abor organization, or any officer or
enpl oyee thereof, which represents, seeks to represent, or woul d
admt to nenbership, any of the agricultural enpl oyees of such
enpl oyer .

(c) Any enpl oyee or group or coomttee of enpl oyees of
such enpl oyer in excess of their norrmal conpensation for the
pur pose of causi ng such enpl oyee or group or commttee directly
or indirectly to influence any other enpl oyees in the exercise of
the right to organi ze and bargai n coll ectively through

(fn. cont. on p. 9)
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nmakes it an unfair |abor practice for any person to request or receive any
noney or thing of val ue prohibited by Section 1155.4, which proscribes
paynents by agricultural enployers or their agents to unions or other enpl oyee
representatives. Section 1155.6, however, provides, "Nothing in Section 1155. 4
or 1155.5 shall apply to any matter set forth in subsection 186 of Title 29 of
the Lhited Sates Code," thus adopting the NLRB s exceptions to a simlar
rul e, which include exceptions for union dues. Section 302 of the Labor
Managenent Rel ations Act (LMRY), 29 U S C Section 186(c).

Section 302 of the LMRA was enacted in an effort to prevent

corruption in labor organi zations. Aroyo v. Lhited Sates, 359 US 419, 44

LRRV 2028 (1959). The question of a viol ation under Section 302 has been
construed as conpl etely i ndependent of a violation of Section 8 of the LMRA

(Sections 1153 and 1154 of the ALRA). Qown Prods. (o., 99 NLRB 602, 30 LRRM

1098 (1952); Salant & Salant, Inc., 88 NLRB 816, 25 LRRM 1391 (1950).

Particularly, the section does not apply to any noni es paid by enpl oyers to
| abor organi zations pursuant to a dues checkoff authorization. 29 US C 186
(c) (4).

The CPD Fund is essentially an assessnment or a form

(fn. 4 cont.)

representatives of their own choosing.

(d) Any officer or enpl oyee of an agricul tural | abor
organi zation wth intent to influence himin respect to any of his
actions, decisions or duties as a representative of agricultural
enpl oyees or as such officer or enployee of such | abor
or gani zat i on.
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of union dues. It is a paynent required of all enpl oyees for the benefit of
the union and its nenbership. It is not the sort of paynent contenpl ated by
Section 1155.5. Ve shall therefore dismss the conplaint inits entirety.

(onsti tutional issues

Wiile we find no violation in the instant case, the inportance of
this area of the lawjustifies sone analysis of the parameters of the ALRA' s
union security provision. The significance of the constitutional and statutory
I ssues raised in the parties' briefs and the ALOs decision, and the fact that
this case presents the novel issue of the nature and extent of Board control
over internal union procedures, warrant an attenpt to provi de sone gui dance in
this area.

A Gvernnental Action

The General Counsel argues that conpul sory contributions to the GPD

Fund, as a condition of enpl oynent, nay viol ate objecting enpl oyees'
constitutional rights of free speech and association. Both the state and the
federal constitutions prohibit the state or any governnental entity from
denying free speech and association. US onstitution, Frst Anendnent ?
CGalifornia Qonstitution, Art. |, Section 2.

"If there is any fixed star in our constitutional constellation, it

Is that no official, high or petty, can prescribe what shall be

orthodox in politics, nationalism religion, or other matters of

opi nion or force citizens to confess by word or act their faith

therein." Wst Mrginia Board of Education v. Barnetta, 319 U S
624, 642 (1943).

V& nust determne, therefore, whether there is sufficient

6 ALRB No. 16 10.



governnental action in the enforcenent of union security agreenents under the

ALRA for a constitutional issue to be raised. See, Gay Law Sudents Assn. v.

Paci fi ¢ Tel ephone & Tel egraph o., 24 Cal. 3d 458 (1979).

In Railway Enpl oyes Dept. v. Hanson, the Suprene Court uphel d the

constitutionality of the union security provision of the Railway Labor Act,
Section 2, Heventh; 45 US C Section 152, Heventh, which overrides any
conflicting state law?® Railway Epl oyes Dept. v. Hanson, 351 US 225 (1956)

The Gourt found that because the clause invalidated conflicting state | aws,
the RLA provision had the "inprinmatur” of the federal |aw and a constitutional

guestion coul d be rai sed.

YRLA Section 2, Heventh provides, in part:

Not w t hst andi ng any other provisions of this Act, or of any ot her
statute or lawof the Lhited Sates, or Territory thereof, or of any Sate,
any carrier or carriers as defined in this Act and a | abor organization or
| abor organi zations duly designated and aut horized to represent enpl oyees
i n accordance with the requirenents of this Act shall be permtted -

(a) to nake agreenents, requiring, as a condition of continued
enpl oynent, that wthin sixty days fol |l ow ng the begi nning of such
enpl oynent, or the effective date of such agreenents, whi chever is later,
all enpl oyees shal | becone nenbers of the | abor organization representing
their craft or class: Provided, That no such agreement shall require such
condi tion of enployment with respect to enpl oyees to whom nenbership i s not
avai | abl e upon the sane terns and conditions as are generally applicable to
any other nmenber or with respect to enpl oyees to whom nenber shi p was deni ed
or termnated for any reason other than the failure of the enpl oyee to
tender the periodic dues, initiation fees, and assessnents (not including
fines and penalties) uniformy required as a condition of acquiring or
retai ni ng nenber shi p.
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In Abood v. Detroit Board of Education, 431 U S 209 (1977), the

US Suprene Gourt considered the constitutionality of an agency shop
agreenent nmade pursuant to a Mchigan public enpl oyee relations act. As in

Hanson, the Abood Court found that there was sufficient state action in the

enf orcenent of the agency shop agreenent to raise constitutional issues. The
concl usi on there was based on the state's role as the enpl oyer in any
di scharge or discrimnation pursuant to the agreenent.

Nei t her Hanson nor Abood is necessarily dispositive of the state

action issue under the ALRA In Hanson, the Court specifically relied on the
preenptive nature of the federal act in finding governnental action. And in
Abood, the governnental action was clear, since the enpl oyer was a
governnental entity.

The union security provision of the NNRA unlike that of the RLA
does not preenpt contrary state law NRA Sections 8(a)(3) and 14(b), 29
US C Sections 158(a)(3) and 164(b). Thus, where states have passed "right-
to-work" |aws, enpl oyers and unions under the jurisdiction of the NLRA nay not

enforce union security agreenents. Lincoln Federal Labor Uhion v.

Northwestern Iron & Metal (o., 335 U S 525, 23 LRRM 2199 (1949); AF. of L.

v. Anerican Sash S Door (o., 335 U S 538, 23 LRRM 2204 (1949).

The Federal Qrcut Gourts have differed on whether union security
agreenents under the NLRA bring constitutional considerations into play. See,

e.g., Linscott v. Mllers Falls
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Conpany, 440-F.2d 14 (1st dr. 1971), cert. denied, 404 U S 872, Reid v.

MDonnel | Dougl as Gorporation, 443 F.2d 408 (10th dr. 1971). The California

Suprene Gourt, however, has indicated its viewthat union security agreenents
require constitutional scrutiny because of the control that |abor relations
statutes all ow unions to exercise over enpl oynent opportunities and bargai ni ng

rights. Gy Law Sudents Assn. v. Pacific Tel ephone & Tel egraph (o., supra.

Furthernore, while the NNRA limts the requi renent of union
security agreenents to paynment of union dues and fees, the ALRA provisions
requi re sone review of the union's internal procedures by the Board.

Section 1153(f) prohibits agricultural enployers from
negotiating col |l ective agreenments w th | abor organi zations unless this
Board has acted to certify the unions. Section 1153(c) provides, in part,
that nenbership in the union nay be nade a condition of enpl oynent and:

nenber ship shall not be denied or termnated except in conpliance
wth a constitution or byl aws which afford full and fair rights to
speech, assenbly, and equal voting and nenbership privileges for all
nenbers, and whi ch contai n adequat e procedures to assure due process
to nmenbers and applicants for nenbership.

In a hearing before the Assenbly Wys and Means Commttee on My
27, 1975, Assenbl ynan Bernman, an author of the Act, stated that the Board has
the authority to determne whether the reason for expul sion froma union was
"reasonabl " under Section 1153(c). See Hearings on Senate Bill No. 1 Before

the Assenbly Wys and Means Commttee on May 27, 1975,
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page 5. Then Secretary of Agriculture and Services Bird expanded on the
neani ng of the above-quoted portion of the section:

[this section] gives to the board the power to | ook into the
internal workings of every | abor organization that files
under this Act and has any kind of activity wherein there is
a conpl ai nt | odged agai nst the | abor organization because
they are asking one of their nenbers to do sonething that
does not conport wth fairness and wth due process. Now,
that is a tremendous power that |abor organi zations tra-
ditional |y have never been willing to give up and have never
been wlling to give to a board, and, in effect, this

| anguage is giving to the board that power, and, if you | ook
at other sections of the Act, this would allowthe board, in
extrene cases, to even go so far as to decertify a union, if,
in fact, they' re carrying on practices that the gentl enan
here described. See Hearings on Senate Bill No. 1 Before the
Senate Industrial Relations Commttee on May 21, 1975, pp.
71-72. 6/

¥ The gentl eman to whose comments Secretary Bird referred, cite exanpl es of
requiring uni on menbers to go to denonstrations or neetings, or to take oaths
of allegiance. Ibid, at pp. 68-69. V¢ have not yet been presented wth any
such requirenents in a case before us. |f presented wth nandatory rul es
contested by a dissenter, however, we woul d of course consider any
constitutional rights clainmed, such as the right of free speech, which m ght
be threatened by requiring enpl oyees to attend political denonstrations.

Wi le the federal |aw all ows di scharges from enpl oyment pursuant to the
union security provisions only for failure to pay union dues and initiation
fees, internal disciplinary neasures for violations of other union rules are
permtted. Exanples include expul sion or fines for crossing picket |ines.
Under the ALRA, if such discipline affects a worker's enpl oynent, this Board
woul d have to consi der the reasonabl eness of the union's action, Section 1153
(c), and the nmany federal decisions dealing wth such factors as the
i mposi tion of union penalties on nonnenbers, the fairness of the union's rules
in permtting resignation, and the reasonabl eness of their application. See,
e.g., NNRBv. Alis-Chalners Mg. Co., 388 US 175, 65 LRRM 2449 (1967);
Scofield v. NLRB (Wsconsin Metor CGorp.), 394 U S 423 (1969); NNRBv. Ganite
Sate Joint Board, Textile Vorkers, Local 1029, 409 U S 213 (1972);

Machi ni sts, Booster Lodge 405 (Boeing (o.) v. NLRB, 412 U S 84 (1973); Auto
Vorkers, Local 1384 (Ex-Cello-Q Corp.), 219 NLRB No. 123, 90 LRRM 1152 (1975);
NLRB v. Machinists Lodge 1871, 575 F. 2d 54 (2d. dr.

1978); NLRB v. Machinists Local 1327, 608 F.2d 1219 (9th Qr.

1979).
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As we find state action pursuant to the above di scussion, we nust
next consi der a dissenting enpl oyee's constitutional rights in determning
whet her Section 1153 (c) permts conpul sory paynents to the CPD Fund t hrough
t he nechani smof the union security provi sion.

B. The Gonstitutionality of Gonpul sory Paynents

The courts have | ong upheld the constitutional ity of union security
provi sions enacted pursuant to the federal |abor acts, in the face of enpl oyee
obj ections to paynents to labor unions. See, e.g., GQtenv. Baltinore & Q R
G., 205 F.2d 58 (2d Adr. 1953); Wcks v. Southern Pacific ., 231 F.2d 130
(9th dr.), cert. denied, 351 US 946 (1956). In Hanson, supra, the Court

traced the rational e for the section to a congressional purpose of protecting
the unions from"free riders" - those who benefit fromunion representation
but do not pay for it. F nding that "the financial support required
relates,...to the work of the union in the realmof collective bargaining,"

351 US at 235 the Hanson Gourt held that a requirenent of paynent fromall

who receive the benefits of the union's work is constitutionally permssible.
In reaching this conclusion, the Gourt noted that on the record there was no
infringement of political or ideological beliefs, and that if such
infringement had in fact existed, or if dues, fees or assessnents had been
used to force ideol ogical conformty in contravention of the Frst Arendrent,
adfferent result mght ensue.

In Machinists v. Sreet, 367 U S 740 (1961), the
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Qourt was faced wth a case" where the noney obtai ned through a union security
provi sion subject to the RLA was used to support candidates for political
office and to advance political prograns. By interpreting the statute to
prohi bit such uses for mandatorily-collected funds, the Court found a
violation of the statute, and avoi ded the constitutional issue. The Court
found that the nonies were not used to hel p defray expenses of the negotiation
or admnistration of contracts, or of expenses of grievances and di sputes.
"In other words, it is a use which falls clearly outside the reasons advanced
by the unions and accepted by Congress why authority to nake uni on-shop
agreenents was justified." 367 US at 768. The (ourt refrained from
expressing any viewas to the legality of other types of union expenditures
whi ch mght be objected, to by enpl oyees, and which were not made for purposes
contenpl ated by Congress.

The nost recent statenent fromthe Supreme Gourt on the issue of
nandatory fees collected for purposes not directly related to collective

bargaining is found in Abood v. Detroit Board of Education, 431 U S 209

(1977). The plaintiffs in Abood all eged that noney they were required to
contri bute under an agency shop agreenent was spent for economc, political,
professional, scientific and religious activities unrelated to collective
bargaining. The state law specifically permtted the union to nake

expendi tures for |obbying and supporting candi dates for office.

The Gourt found that Hanson and Street were
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controlling, and that the Mchigan statute constitutionally permtted an
agency shop agreenent in public enploynent. The Gourt reasoned that while
conpul sory support of unions has an inpact on Frst Arendnent interests by
creating sone interference with the individual enployee' s freedom of
associ ati on or non-associ ation, such interference is justified by the
| egi sl ature's assessnent of the significance of the agency shop to the
regul ati on of |abor relations.

The Gourt found that the M chi gan | aw enbodi ed the sane

governnental interests as the federal |aws, and Hanson and Street were

therefore deened controlling. Al of these |abor | aws adopted the central
princi pl e of exclusive representation by a sel ected | abor organi zation. See,

e.g., EnporiumCapwell Co. v. Wstern Addition Community Q gani zati on, 420

US 50, 88 LRRVM 2660 (1975); NNRB v. Alis-Chalners Mg. ., supra. The

result of this majoritarian principle has been to invest the representative
wth great responsibilities, including negotiation and admnistration of

col l ective agreenents, representation of enpl oyees in the resol ution of

di sputes and grievances, and the duty fairly to represent all of the enpl oyees
inthe bargaining unit. 431 U S at 221. Both the Mchigan and the federal
statutes were designed to distribute the costs of such representation fairly,
and to counteract the incentive anong enpl oyees to becone "free riders," i.e.,
to receive the benefits of union representation wthout paying for its

expense. 431 US at 222
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The Abood CGourt rejected the plaintiffs' argunent that because
publ i ¢ enpl oyee uni ons are necessarily involved in the political process,
publ i ¢ enpl oyees require greater constitutional protection. The Gourt found
that many union activities, even those nost closely related to collective
bargai ning, involve natters protected by the First Anendnent, stating:

...our cases have never suggested that expression about phil osophical,
social, artistic, economc, literary, or ethical natters--to take a
nonexhaustive list of |abels--is not entitled to full Frst Arendrent
protection. 431 US at 231.
Thus, the CGourt stated, "the question whether the adjective 'political’ can
properly be attached to those beliefs" is not "the critical constitutional
inquiry." 431 US at 232

The Gourt held in Abood that funds spent by unions for the

financial support of political candidates, or for political or other
i deol ogi cal causes not germane to col |l ective bargai ning, may be financed only
by enpl oyees who do not object to such expenditures.

Gonpul sory Paynents Unhder the ALRA

Menbership in a. labor organization is defined in ALRA Section
1153(c) as, "the satisfaction of all reasonable terns and conditions uniformy
appl i cable to other nenbers in good standing.”" Fromthe stipulated record, it
appears that CPDrequirenents are uniformy applied, and there is no
all egation otherw se. Assuming for the nonent the constitutionality of the
requi renent, we find that paynent of wages for one day a year, in order to

support a uni on-rel at ed
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cause, is a reasonabl e requirenent.

The statute al so provides that nenbershi p requi renents shall conply
wth "a constitution or byl ans which afford full and fair rights to speech,
assenbl y, and equal voting and nenbership privileges for all nenbers, and
whi ch contai n adequat e procedures to assure due process to nenbers and
applicants for nenbership." Section 1153(c). V¢ find no violation of this
part. W find on this record no infringenent of due process in the procedural
aspects of the CPD requirenent, since the evidence before us describes review
procedur es whi ch appear to be fair. Ve nake no finding, of course, as to the
application of those procedures, for we have before us no evi dence thereof.

In anal yzi ng ALRA Section 1153(c), in light of the Supreme CGourt's

deci sion in Abood, we conclude that conpul sory contributions to the CPD Fund,

as a condition of enploynent, would be unlawful to the extent that sone of the
noney is spent for contributions to candi dates and to political or ideological
activities not germane to coll ective bargai ning. The Abood Court did not
attenpt to decide which activities are germane to col |l ective bargai ni ng and

which are not. Inthis area, we are left on largely uncharted ground.”

"\Wi | e one court which has addressed the issue |lists nany activities
general |y engaged in by unions as unrelated to collective bargaining, Hlis v.
Rai lway derks, 91 LRRM 2339 (S D. Galif. 1976), its approach renoved fromthe
anbit of shared expenses the costs of nany of the day-to-day functions of
bar gai ni ng representatives whi ch may be necessary to provi de adequat e
representation.
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In future determnations of what is gernane to coll ective
bargai ning, we will bear in mnd that the governnental interests expressed in
the ALRA differ in sonme respects fromthose underlying the federal acts and
the Mchigan statute considered by the Abood Court. Under the federal and
Mchigan statutes, the balance in the rel ati onshi p between the uni on sel ected
by a ngjority of enpl oyees and the individual dissenter was struck by
permtting, as a condition of enploynent, only financial support in the form
of dues, fees or assessnents. This limtation on union security agreenents
reflected the governnental interest in requiring all enployees to share the
expenses of collective bargaining and ridding the union of the "free rider"
problem Section 1153 (c) of the ALRA however, permts a full union shop,
and thus the di scharge of enpl oyees who do not renain in good standing in the
union. Thus, the California |l egislature struck the bal ance sonmewhat

differently.

In review ng the UAN/'s CPD Fund,? we are presented with only bri ef
and vague descriptions of the activities of CAP and PAC and the opti onal
charities. Paynments toward support of political candidates by PAC clearly nay

not be

¥\/¢ consider here only the right of individuals to refrain frompayi ng
uni on dues or assessnents whi ch the union spends for ideol ogical or political
pur poses, and not the right of the union to spend noney for such purposes.
See, Gabauer v. Vwodcock, 594 F.2d 662 (8th Gr. 1979). "If mnorities need
protection agai nst the use of union funds for political speech-naking, there
are ways of reaching that end without denying the najority their Frst
Arendnent rights.” Douglas, dissenting, ULhnited Sates v. Auto Wrkers, 352
US 567/597 (1957); see, also, DeMIle v. Anerican Federation of Radio
Artists, 31 Gal. 2d 139 (1947).
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conpel led. But |obbying efforts or other political activities may or may not
be related to coll ective bargai ning, depending on their subject natter, and if
so rel ated nay be supported through conpul sory contri butions.

Under the UFWs CPD program a dissenting enpl oyee has the option
of directing his or her funds to one of three designated charities. The brief
description of these charities in this record indicates that they nay be
related to collective bargaining, but there is insufficient detail to permt
firmconcl usions. The services provided to farmworkers by the Heal th G oup,
the King Fund and the Service Center are broadly described as i ncl udi ng
educational, charitable, nedical and welfare benefits. Wthout nore, we
cannot concl ude that nandatory contributions for these purposes woul d infringe
on Frst Arendrent rights.

Renedi es

Nbting that sone CPD funds are contributed to
political candidates, and assumng that sone of the expenditures nmade by 'the
UFWfromits CPD Fund nay not be germane to col |l ective bargaining, we turnto
consi deration of possible renedies for dissenting enpl oyees. The UFWhas
i npl enented a voluntary charitable option as an alternative to political
expendi tures, but we find that in sone respects this option is not consistent
wth the guidelines set forth by the Suprene Court.

In Street, the Qourt stated that since the union shop agreenent

standi ng al one was not unlawful, dissenters
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remain obliged to pay the anount called for by the agreenent. Even as an
interi mneasure, an injunction agai nst the uni on shop agreenent or agai nst al
expendi tures for political purposes would be too broad, as it would restrain
all political activities and infringe on First Anendnent rights of the
nmajority. Instead, the Gourt suggested two possible renedi es, which "woul d
properly be granted only to enpl oyees who have nade known to the uni on
officials that they do not desire their funds to be used for political causes
to which they object.” 367 US at 774. (e possible remedy woul d be an

i njunction agai nst expenditure for political causes opposed by the dissenting
enpl oyee of a sumproportionate to the noney he or she contributed; another
renedy woul d be restitution to each enpl oyee of the portion of his or her
noney spent for political purposes over objection. |In any event, the di ssent
"nust affirnatively be nade known to the union by the dissenting enpl oyee."

| bi d.

In Railway derks v. Alen, 373 US 113 (1963), the Gourt expanded

on the renedial issues. There the Gourt reversed the action of a | ower court
In granting an injunction which restrained forced col |l ection of any noney by
the union, and provided for nodification of the order upon a show ng of the
proportion reasonably necessary for and related to collective bargaining. The
Suprene Gourt stated that while it does not require the dissenting enpl oyee to
al l ege and prove each expenditure to which he or she objects, permtting

i nstead obj ection to any political expenditures, an injunction
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nay not relieve enpl oyees of all duty to contribute to the union. The | ower
court was required on renand to determne which expenditures were political,
and the percent of total expenditures which was political, wth the union
bearing the burden of proving the proportion. Again the Court suggested
possi bl e renedi es: a refund to dissenters of the proportion of exacted fees
used for political purposes, and a reduction of future exactions by the sane
proportion. The Gourt al so encouraged unions to adopt voluntary plans to

afford an internal union remedy. The CGourt in Abood approved the Alen

appr oach.

The UFW's rul es appear to require that an enpl oyee, to be eligible
for the option, nust object to the use of a portion of his or her CPD
assessnent for political candidates or prograns unrelated to collective

bargaining. In both Allen and Abood, the Gourt made clear that a di ssenter

need only object generally to the use of funds for political or ideological

uses. |In Abood, the Gourt stated:
Alen can be viewed as a relaxation of the conditions established in
Sreet governing eligibility for relief. Sreet seened to inply that an
enpl oyee woul d be required to identify the particul ar causes which he
opposed. Any such inplication was clearly disapproved in Alen,
and,...there are strong reasons for preferring the approach of Alen.
431 US at 239, n. 39 (citations omtted).

To the extent that the UPWrul es require the dissenter to object to

speci fic expenditures, rather than objecting generally to political or

ot her expenditures unrelated to col |l ective bargai ning, the rules woul d not

appear to neet the Gourt's standards.
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A further aspect of the UPWprogramwhich troubles this Board is
the possibility that the charitable option nmay be of no nore than "bookkeepi ng

significance." The Gourt in Abood noted, at n. 35:

It is plainly not an adequate renedy to limt the use of
the actual dollars collected fromdissenting enpl oyees to
col | ecti ve-bargai ni ng purposes. Such alimtation "is of
bookkeepi ng significance only rather than a matter of real
substance. It rust be remenbered that the service fee is
admttedly the exact equal of nenbership initiation fees and
nonthly dues...and that...dues col | ected fromnenbers nmay be used
for a "variety of purposes, in addition to neeting the union's
costs of collective bargaining.” UWions 'rather typically" use
their nenbership dues 'to do those things which the nenbers
authorize the union to dointheir interest and on their behal f.'
If the union's total budget is divided between collective
bargai ning and instituti onal expenses and if nonnenber paynents,
equal to those of a nenber, go entirely for collective bargai ni ng
costs, the nonnenber wll pay nore of these expenses than his pro
rata share. The nmenber-w |l pay less and to that extent a
portion of his fees and dues is available to pay institutional
expenses. The union's budget is balanced. By paying a | arger
share of collective bargai ning costs the nonmenber subsi di zes t he
union's institutional activities." Retail derks Local 1625 v.
Schernerhorm 373 U S, 746, 753-754, 53 LRRM 2318.

Wil e nuch of the work of the charities, of CAP, and of PAC may be
sufficiently related to collective bargaining to permt conpul sory paynents,
the Suprene Court's rulings do not permt an enpl oyee who objects to non-

col | ective bargaining expenditures to be required to pay a di sproportionate
share of collective bargai ning costs. Thus, a programwhi ch does not provide
any possibility of a proportionate rebate for expenditures not germane to

col | ecti ve bargai ni ng,
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woul d appear to conflict wth the Suprene Gourt's requirenents,

CROER

Pursuant to Labor Code Section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that the conplaint inthis matter be, and it
hereby is, dismssed inits entirety.

Dated: March 19, 1980

GRALD A BROM (Chai r nan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

RALPH FAUST, Menber
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CASE SUMARY

UFW 6 ALRB No. 16
(J. Jesus R Gonchol a) Case No. 78-Q.-14-M
ALO DEA S ON

The ALO concl uded that Respondent did not violate Labor Code
Sections 1154(a)(l) and (b) or 1155.5 by entering into a uni on shop
agreenent with the agricultural enployer of the Charging Party, whereby
enpl oyees were required to contribute to Respondent’'s civic action and
political fund, or to a charitable alternative.

BOARD DEA S ON

The Board affirned the ALOs conclusion, finding that no violation
had occurred since the Charging Party had not been forced to contribute
to the fund, nor threatened with di scharge. The Board noted that there
was governnental action in the enforcement of union shop argunents
pursuant to the Act, and that enpl oyees cannot be conpel l ed, as a
condition of enpl oynent, to contribute to political or ideological union
expenditures unrelated to col |l ective bargaining. Were an enpl oyee
W shes to object to such contributions, he or she nust affirmatively nake
such objection to the union, although the objection need not be nade to
speci fic expenditures. Wiere an enpl oyee nakes such objection, the
proportion of his or her contribution going to such purposes may not be
spent for other collective bargaining purposes, since that woul d result
in dissenters bearing a disproportionate burden of the collective
bar gai ni ng costs.

This case summary i s furnished for infornation only and is not an official
statenent of the case or of the ALRB
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DEA S N

KENNETH OLCKE, Administrative Law Ofi cer:

S atenent of the Case

This case was submtted to ne for decision or a stipulated set of
facts in Salinas on Novenber 27, 1978. The original charge was duly served
and filed on Septenber 22, 1978, and the conplaint, alleging violations of the
CGalifornia Agricultural Labor Relations Act (hereinafter referred to as "the
Act"), under Sections 1154 (a) (1), 1153 (c), and 1154 (b), was issued on
Qctober 16, 1978. During the hearing, counsel for the General CGounsel noved
orally to anend the conplaint by interlineating an allegation of violation
under Section 1155.5 of the Act. The notion, opposed by Respondent, was
granted by the Admnistrative Law Gficer for reasons which appear in the
transcript of record.

Respondent filed an Answer, admtting fully the jurisdiction

of the Agricultural Labor Relations Board



(hereinafter referred to as "the Board"), but denying all other allegations.
Respondent raised two affirnative defenses: first, that the allegation in the
conplaint did not state facts sufficient to constitute an unfair |abor
practice; second, that the conduct set forth as the basis for allegations that
Respondent violated the Act was itself protected by Section 1153 (c). These
def enses were deened applicable to the amendnent nade orally by General

Gounsel in paragraph 7, and reserved for decision herein.

Because of the conplexity and inportance of the |legal issues, anple
tine was allowed for briefing, and by January 5, 1979, briefs fromboth
parties were received. After an initial reading, the parties were contacted to
determne whether they were interested in filing reply briefs, which they
declined. Subsequently, the Admnistrative Law Gficer directed that the

parties file supplenental briefs. nly General Counsel did so, however.

Al parties were given full opportunity to conduct a hearing, call
and exam ne W tnesses, examne and present docunentary evidence, and orally
argue their positions, which they declined. Instead, they submtted a
stipul ated set of facts, subsequently including a copy of Respondent's
Gonstitution, which, together with the brief, noving papers and transcript,
constitute the entire record in this case. Won this record, including

judicial notice and i ndependent



research and reflection, | base the follow ng findings of fact and
concl usi ons of |aw

FI ND NG5S GF FACT

The facts, as stipulated, are as follows. Oh January 23, 1976, the
Lhited FarmVWrkers of Arerica, AFL-AQ (hereinafter referred to as "the
UFW) was certified by the ALRB as excl usi ve bargai ning representative for
agricultural enpl oyees at Mann Packing Conpany. Qn April 12, 1976, the UFWand
Mann Packi ng Conpany entered into a coll ective bargai ning agreenment which is
currently in effect. Article 2 of that agreenent provides that union
nenber ship in good standing is a condition of enpl oynent, and that:

~ Wiion shall be the sole judge of the good standi ng

of its nenbers. Any worker who fails to beconme a nenber

of Lthion wthinthe tine limt set forth herein, or who

fails to pay the required initiation fee, periodic dues

or regularly authorized assessnents as prescribed by

Lhi on, or who has been determned to be in bad standing

by Union pursuant to the provisions of the Lhion's

constitution, shall be inmediately di scharged upon

witten notice fromunion to Conpany, and shall not be

r eenpl oKed until witten notice fromuhion to Gonpany of

the worker's good standi ng st at us.

Article 2 of that agreenent provides that the Conpany "agrees to
deduct fromeach worker's pay initiation fees, all periodic dues, and
assessnents as required by Uhion, upon presentation by the Union of individual

aut hori zation signed by workers, directing Gonpany to nake such



deductions. "

Article 24 covers holidays, and provides, in Section DB, that
"Atizen's Participation Day" (hereinafter referred to as "CP.D.") shall
be a paid holiday, wth all such pay going to the UFWs CP.D Cormttee:

dtizen Participation Day shall be designated as the first

Sunday of June. Al workers qualifying shall receive

hol i day pay as provi ded herein. on recei pt of proper

witten authorization fromthe worker, the Conpany shall

deduct fromsuch workers wages the pay for Gtizenship

Participation Cormttee of the Lhited FarmWrkers, AFL-AQ
for allocation as designated by the worker.

Wil e not every worker qualifies for CP.D pay, every union
nenber does, since both union nenbership and the CP.D. fund require 5
days wor k experience under the contract before they becone nandatory.

The UFWprovides, in Article M of its Gonstitution, that its
purposes are "...to engage in political activity which will advance the
wel fare of farmmorkers", and that its objects are:

(k) To engage in legislative activity to pronmote,

protect and advance the physical, economc and soci al

wel fare of the workers;

(I) To pronote registration, voting, political

education and other citizenship activities, involving

the Menbership and their famlies and communities, which

w il secure the el ection of candidates and the passage

of inproved legislationin the interest of all |abor and

the defeat or repeal of those | aws which are unjust to

| abor and detrinental to the Menber shi p;

In August, 1977, Resolution 45 was passed by del egates el ected to

the UFWs Third Gonstitutional Gonvention,



provi di ng:

farmworkers face abuse and discrimnation every day,
both on the job and in the comunity, and

WHREAS, through good union contracts farm workers can stop
the abuses and discrimnation on the job, and

WHEREAS, the fight for justice and dignity does not stop at
thg end .of the work day, but extends into the community,
an

WHEREAS, farmworkers nust build active political power to
protect the gains won on the job through contracts and fi ght
the probl ens of the coomunity, and

WHEREAS, active political power neans that farmworkers can | obby
to pass good |aws, that will benefit farmworkers, and fight to
bl ock the passage of bad | aws, which are sponsored by the rich

| obby of growers, and

WHEREAS, active political Boy\er means voter registration and
canpai gns to el ect good public officials, who know and under st and
the probl ens of farmworkers, and

WHEREAS, active political power neans civic action inthe
comunity to stop discrimnation, bad housing, police brutality,
and ot her problens that nust be changed, and

WHEREAS, a crucial elenent to building active political power is
financial support,

THEREFCGRE BE I T RESALVED that the Third Constitutional Convention
of the Lhited FarmVWrkers of Arerica, AFL-AQ in an effort to
provide the financial support that is crucial to building active
political power to better the lives of all farmworkers, does
hereby vote to provide that contributions to the Atizen
Participation Day Fund shall be nandatory.

O Septenber 18, 1978, the URWs National Executive Board voted

to establish a Board to admnister CP.D funds, conposed of nenbers of the

Nati onal Executive Board, and in Resol ution 2 provided:



...[Alny nenber shall have the right to object to the expenditure
of a portion of his dtizenship Participation Day contribution for
political candidates or specific prograns. The nenber nay perfect
his objection by individually notifying the National Secretary-
Treasurer of his objection by registered or certified nail;

provi ded, however, that such objection shall be tinmely only during
the first fourteen (14) days of Unhi on nenbership and during the
fourteen (14) days follow ng each anniversary of Uhi on nenber ship.
An objection may be continued fromyear to year by individual
notifications given during each annual fourteen (14) day peri od.
The approxi mate proportion of the nenber's total Atizenship
Participation Day contribution spent for each political candi dates
or specific prograns to which he objects shall be determned by a
coomttee of the National Executive Board, which shall be _:il_ﬁpm nt ed
by the President, subject to the approval of said Board. e
nenber shall have the option of contributing said portion of his
CP.D contribution to one of three charitable funds desi gnated by
the National Executive Board. If an objecting nenber is
dissatisfied wth the approxi nate proportional allocation nade by
the coomttee of the National Executive Board or the disposition of
his objection by the National Secretary-Treasurer, he nay appeal
directly to the full National Executive Board, and the decision of
the National Executive Board shall be aﬁpeal able to the Public
Revi ew Board or to the Convention, at the option of said nenber.
Nati onal Executive Board, Resolution 2, Septenber 18, 1978.

The CP.D. Board net on the sane day, and established a "National

Lhited FarmWrkers dvic Action Programi (hereinafter referred to as

"CAP") together wth a separate and segregated fund, with the sole proviso

that it could not be used for "activities, causes, or persons whi ch woul d

subject it to any state or federal |law regulating el ections, including | ans

requiring the reporting of canpai gn contributions? except that nonies nay be

expended on non-partisam(sic) voter registration and get-out-the-vote
activities." CP.D Board, Resolution 2, Septenber 18, 1979.

6.



The CP.D Board further resol ved not to expend these nonies in
connection wth any federal election, and to vest all CP.D. funds with the
union's CAP., sothat it could make "political expenditures and
contributions to influence the nomnation and el ection of individuals to
state, local, and/or party office, and ... influence the passage or defeat of
ball ot questions...” CP.D Board, Resolution 2, Septenber 18, 1978.

The purpose of CP.D expenditures was descri bed be CGesar Chavez,

President of the UFW in an article appearing in the "President's Newsl etter,

a publication for nenbers. The parties stipulated that if called as a

witness, M. Chavez woul d have testified as fol | owns:

| nproving your lives and your community requires much nore than on
the job benefits. You need the inprovenents on the job that a

uni on contract provides, but you al so need fair and equal treatnent
inall areas of your lives. This is where the civic action program
of the Union becones extrenely inportant, and where your help to
build the Atizenship Participation Day Fund (which hel ps us to
deal wth the political power of growers and their friends) is so
critical. Wthout CP.D there would be no Agricultural Labor
Relations Act in Galifornia. Wthout the ALRA there woul d be no
contracts. And without contract's there would be no justice for

f ar m wor ker s.

CP.D is designed to finance the civic activities of the Lhion's
nenbers. |If we are going to conpete wth the growers and their
rich, powerful and influential |obby, we need a strong | egi slative
programfor the Unhion--with no governnent strings attached to
strangl e the farmworkers' efforts to inprove their |ives through
better prograns and better |aws.

If we are going to have power, we have to build a fund to finance
it. Qher unions have strong | egislative prograns, and we need the
sane... "President’'s Newsletter”. Sipulation of Facts, Exhibit C

7.



Chavez woul d have testified further, that CP.D funds, prior to

becom ng nandat ory, were expended on the fol | ow ng projects:

1.

0.
10.
11.
12.

13.

14.

It hel ped to pass the ALRA in California, guaranteeing your
right to a secret ballot election to choose your own union.

It made the Horida |legislature anare of the critical
nﬁed for a secret ballot elections |aw for farmworkers
there.

It's hel ped us w n unenpl oynent i nsurance benefits for
f ar mwor ker s.

Has i nproved Wrkman's Conpensation benefits for farm
wor kers.

Has wor ked for consuner protection.

Has worked for better immgrati on | aws.

Has worked for legislation to provide health and safety
protections on the job, such as pesticide controls and ot her
saf ety protections.

Has worked for better education of our children.

Fought for a ban on the short-handl ed hoe.

Fought for better housing for farmworkers.

Fought for an end to child | abor.

Is fighting bad | egislation which woul d take anway farm
worker's rights under the | aw

I's pushing the state of California to hel p farmworkers who
are being di spl aced by nechani zati on.

I's educating the public on all of the above
nentioned areas and ot her probl ens farmworkers face. |bid.

Future objectives for the use of CP.D funds Chavez

declared to be to:

1.

Hel p wn secret ballot procedures for farmworkers in other
states.

8.



2. Help educate and | obby | egislators to respond to the needs
of our commnities.

3. Develop a strong advocacy programto protect the gains farm
wor kers have al ready nade, and to nake nore and faster
progr ess.

4. To continue the struggle for inprovenents in all areas of
our lives. Ibid.

It was agreed by stipulation that Dolores Hierta, First M ce-
President of the UFWand a nenber of its National Executive Board, if called
as a wtness, would have testified the UPWs decision to establish the CP.D
Board and CAP. originated in the experience of the United Auto \Wrkers,
whi ch:

col l ects funds fromwhi ch expenditures for political and civic

pur pose are nade by inposing a nandatory tax anounting to a

per cent age of each nenber's nonthly dues and that the noney so
collected is allocated in part to a political action commttee and
in part to a coomunity action program | amalso inforned that the
Lhited Auto Wrkers has a procedure whereby nenbers nmay obj ect to
expenditure of this dues noney for activities or causes to which he
is politically or ideol ogically opposed which is simlar to the
procedure adopted by the National Executive Board of the UFW. ..
Declaration of Dolores Hierta, Stipulation of Facts, Exhibit D

Hiuerta woul d have testified that the charitabl e funds desi gnated by
the National Executive Board, into which a nenber has the option of
contributing, are the National FarmVWrkers Service Center, the National Farm
Wrkers Health Goup, and the Martin Luther King FarmVrkers Fund. These
funds, it was agreed, are established as foll ows:

The Martin Luther King FarmWrkers Fund provi des educati onal
and charitabl e benefits and services to farmworkers and their
famlies. The National FarmWrkers Health G oup provides
service to farmworkers and their famlies including but not
limted to providing nedical care and treatnment, health

nai nt enance, inprovenent, education and training, and the
undert aki ng on behal f of such persons of clinical studies and
nedi cal -scientific reasearch



into the causes, characteristics, and neans of preventing and cure

of the ailnents and injuries afflicting farmworkers and the rural

poor. The National FarmWrkers Service Center, Inc. provides

nedi cal , educational, and wel fare services to farmworkers.

ricultural enployers with collective bargaining agreenents wth
the UFWcontribute to the Martin Luther K ng Farm VWrkers Fund.

The National FarmWrkers Health Goup and the National Farm

Vorkers Service Center, Inc. are independent organi zations,

separate fromthe UFWand fromthe contractual relationship between

the United FarmWrkers and any agricultural enployer. |hid.

The charging party is an enpl oyee of Mann Packing Co. and a nenber
of the UFWin good standing. He does not desire to contribute noney for union
expendi ture, political purpose, or UFWsel ected charity, nor has he given any
indication of interest in any other charity, or any reasons for his refusal.
He has not signed an authorization card to deduct CP.D. funds fromhis pay or
agreed to remt these to the UFW and believes that if he fails to do so, he
W ll cease to be a nenber in good standing and will lose his job. No
disciplinary action has been brought agai nst hi munder the UFWConsti tuti on.
To date, none of the nonies derived fromthe charging party or others by
conpul sory contribution have been expended, and there has been no deci sion as
to how these nonies wll be spent.

On these facts, | reach the foll ow ng concl usi ons of | aw

QONCLUS ONS GF LAWY

This case presents issues of first inpression, great conplexity and
enornous inportance. |In balance, hang the rights of unions to engage in

political and social action, and the
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rights of nenbers of conpul sory associations to individual liberty. Snply
put, the position of the General Gounsel in this case is that political
activity may not be nmade conpul sory because i ndivi dual uni on nenbers possess a
freedomnot to associate. The position of the unionis that it has aright to
engage in political action under the denocratic principle of majority rule,
and wll be nade | ess effective, even in collective bargaining, if it is

deni ed permssion to exact nandatory contributions for political and

|l egislative activity favoring farmworkers. A decision for one places the other
i n apparent jeopardy, yet both have val ue and a colorable claimto | egal
protection under the law Furthernore, it is plain that any absol ute

prohi bition, whonever it mght favor, would frustrate the policies of the act,
and deny rights of the highest order. Were such fundanental rights conflict,
rul emaki ng nmust proceed w th caution.

At the sane tinme, it nust be recognized that there is no | egal
authority precisely on point. Wile several cases of signal inportance cover
one or another aspect of the |egal problens presented here for decision, the
preci se facts have never before been adjudi cat ed.

Under these circunstances, it is necessary to pay greater attention
than is ordinarily necessary to the policies of the Act, the history of
regul ati on, social science studies, and anal ogous determnations in rel ated
fields. (See Appendix).

Public Policy

The broad social policy of the Act, as declared by the Galifornia
Legislature, is:

11.



Glifornia

i ncl ude:

nenber shi p:

enpl oyees,

"encour age

to ensure peace in the agricultural fields by Puaranteei ng justice
for all agricultural workers and stability in labor relations...to
bring certainty and a sense of fair play to a presently unstabl e
and potentially volatile condition in the state. Section 1.

The Act further declares that it is the policy of the Sate of
to:

encourage and protect the right of agricultural enpl oyees to
full freedomof association, self-organization and desi gnation
of representatives of their own choosing, and to be free from
the interference, restraint and coercion of enployers of |abor,
or their agents, in...self-organization or in other concerted
activities for the purpose of collective bargaining or other
mutual aid or protection. Section 1140.2. Enphasis added.

Section 1152 of the Act declares the rights of enpl oyees to

the right to self-organization, to form join, or assist |abor
organi zations, to bargai n col |l ectively through representatives of
their own choosing, and to engage in other concerted activities for
t he purpose of collective bargaining or other mutual aid or
protection, and shall al so have the right to refrain fromany or
all of such activities...ld. Enphasis added.

In addition, Section 1153(c) of the Act provides that union

shall not be denied or termnated except in conpliance wth
a constitution and by-1aws which afford full and fair rights
to speech, assenbly, and equal voti ng and nenber shi p
privileges for all nenbers, and whi ch contai n adequate
procedures to assure due process to nenbers... |d.

The Act nandates not only protection for the rights of agricul tural
as does the NLRA in 29 USC Section 151, but directs the Board to
and protect” Section 1140.2, enphasis added, enpl oyees in the

enj oynent of these rights. This addition cannot have been devoi d of neani ng.

12.



In addition, the act provides expanded scope for union security clauses,
Section 1153 (c), and for secondary activity, ininplicit recognition of the
superior economc and political power of agricultural enployers, and an
expanded concept of the need for strong self-organi zati on anong enpl oyees
whose mgrant and seasonal |abor increases the harnful effects of
fragnentation, isolation, and power| essness.

These statenents of fundanental policy are not precisely parall el ed
inthe NLRA so that the injunction of Section 1148 of the Act to foll ow
appl i cabl e precedents under the NNRAw Il require nore care, to make certain
that applicability is wthinthe policy limts set forth by the Galifornia

Legi sl at ure.

13.



The Gonstitutional Rght of Association

General ounsel has alleged not only violations of the Agricultural
Labor Relations Act, but of the federal, and, by inplication, state
constitutions as well. S nce these argunments raise the greatest difficulty,
whi | e al so possessing the greatest authority, they wll be considered first.

Wi | e never precisely ruling on the facts presented here, Gongress
and the Gourts have on several occasions addressed t hensel ves to the probl em
of conpul sory contribution for political purposes and the constitutional right
of association, hol ding on several occasions, that individuals acting in
concert as uni on nenbers possess First and Ffth Arendnent rights. Hague v.

aQ 307 US 496 (1939); Furniture Wrkers v. Gates, 75 F. Supp. 620 (N D

Ind., 1948), These rights, however, evolved over a period of centuries into a
common | aw of association, and all that was recogni zed in the Tudor Industrial
Gode was a freedomnot to associate. Association in general was treated as an

illegal conbination, or crimnal conspiracy. See e.g., The Phil adel phia

Gordwai ner's Case, text in Coomons and G I nore, A Docunentary H story of

Anerican Industrial Society (Qeveland I11, 61-385 (1910); see also, Nelles,

"The First Anerican Labor Case", Yale Law Journal, XLI (Decenber, 1931), 165-
200; Dulles, supra, p. 30; Gegory, Labor and the Law, chap. 1, (1959);

Rayback, supra, p. 12; People v. Melvin, Weller . Gas. 262 (NY. 1810);
P ttsburg Gordwai ners' Case (1815), in Gommons and G I nore, supra, 1V, 15-87,
People v. Fisher, 14 V¢nd. 10 (NY. 1835); Sate v. Donal dson, 32 N J.L.
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151 (1867), at least until 1842. Commonweal th v. Hunt, 45 Mass. (4 Mete.) 111
(1842). See, also, e.g., Nelles, "Commonweal th v. Hunt", Col unbi a Law Revi ew,
XXX 1 (Novenber, 1932), 1128-69.

At common | aw, a uni on nenber possessed only rights common to
nenbers of private non-profit associations, see, e.g., Chaffee, "The
Internal =~ Affairs of Associations Not for Profit", 43 Harv. L. Rev. 993
(1930), but these generally included a right of fair treatnent under the rules
of the association, see, e.g., International Ass'n of Mchinists v. (Gonzal es,

356 U'S 617 (1958); Polin v. Kaplan, 257 NY. 277, 177 NE 833 (1931), and a

right torestrain "ultra vires" activities and expenditures. Aral ganated Soc'y

of Ry. Servants v. Gsborne, [1901] A C 87; Yorkshire Mners' Ass'n v. Howden,
[1905] A C 256; cf. Local 720 v. Bednaseir, 119 Golo. 586, 205 P. 2d 796

(1949); De MIle v. Averican Fed' n of Radio Artists, 31 Cal. 2d 139, 187 P. 2d
769, cert. denied, 333 US 876 (1947); Eads v. Soyen, 45 LRRM 2553 (N D 111.

1959). This latter theory was of no consequence, of course, where the union
constitution contai ned a broad "purpose" clause authorizing any action whi ch
mght benefit the nenbership, 1d.; see also, e.g., Bromwi ch, Uhion

Gonstitutions; A Report To The Fund For The Republic (1959), or a specific

aut hori zation clause, Id., as is the case e
Except for constitutional prohibition or statutory regulation, it
is clear that |abor unions have the sane right to engage in political

activities as do other groups. US v. Qonstruction & General Laborers Local

Uhi on, supra. 0
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to legislation which, in the opinion of menbers of a |abor union, would be
inimcal totheir welfare, is alegitinmate object of association, nd a
permssi bl e subject for union constitutions. De Mlie v. Anerican Federation
of Radio Artists, 31 C 2d 139, 187 P. 2d 769, (1947), cert. denied, 333 US
876 (1948), Anno. 175 ALR 397. A union has been recognized in Gilifornia as

having a legal right to inpose an assessnent on its nenbers for the defeat of
l egislation regarded as detrinental toits interests, or take other neasures
for its protection and preservation, whether a mnority of nenbers agree or
not. Ibid.

O the other hand, any effort to coerce nenbers through fines,
threats, suspensions or boycotts, to vote for certain candidates for public
office, or to coerce public officials wth respect to future appoi ntnents, is
unl awful . Schneider v. Local Lhion UAJ.P., 116 La. 270, 40 So. 700 (1905);
Anno. 14 ALR 1446, 49. See also, Mtchell v. I.AM, 196 Gal. App. 2d 796, 16
Cal. Rotr. 813 (1961). S mlarly, a union rul e which forbids union nenbers to

petition the legislature, is void as violative of their rights under a state
constitution to petition for redress of grievances. Spayd v. R nging Rock
Lodge, 270 Pa. 67, 113 A 70 (1921).

In Thonmas v. Gollins, 323 US 516 (1945), the Suprene Court held the

organi zing activities of a union and its president were entitled to Frst
Arendrent protection, although these activities were ained at econom c gai ns,
rather than the political process, and ruled that a state nay not require

| abor organizers to register, wthout violating constitutionally pro-
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tected rights of speech and assenbly. This reasoning in principle, requires
that political activities by |abor unions recei ve equal protection.

The constitutional guarantee of freedomof association was first
fully enunciated in NAACP v. Al abana ex rel. Patterson, 357 US 449 (1958), see
also, De Jonge v. Oegon, 299 US 353, at 364-6 (1937); and has included the

right of union nenbers to associate for political purposes, and support their

political ideas financially. See, e.g., Brotherhood of RR Trai nnen v.

VMirginiaex rel. Va. Sate Bar, 377 US 1 (1964); Whited Transportati on Uni on
v. State Bar of Mchigan, 401 US 576 (1971); UMNv. lllinois State Bar Assn.,
389 US 217 (1967); De MIle v. Arerican Federation of Radio Artists, supra.

S nce passage of the NLRA courts have recogni zed an associ ati onal
right in connection with union activities, also as a part of common and
statutory law Anmerican Federation of Labor v. Reilly, 113 Golo. 90, 155 P.
2d 145, 160 ALR 873 (1944). Police have been enjoi ned fromattendi ng uni on

meetings on this basis, and in Local 309, Lhited Furniture Wrkers v. Gites,

75 F. Supp. 620 (N D Ind. 1948), the court upheld "the freedomand |iberty to

express oursel ves privately and to hold private assenblies for |awful purposes
and in a |awful nmanner w thout governnental interference or hindrance..." |d.
at 624.

It has been held on several occasions that the freedomto associate
for political purposes is clearly and specifically protected by the First
Arendnent. Hrod v. Burns, 427 U S 347,
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355-357 (1976) S. (plurality opinion); Gousins v. Wgoda, U S 477, 487
(1974); Kusper v. Pontikes, 414 U S 51, 56-57, (1973); NAAGP v. A abana ex

rel. Patterson, supra.

Recent|y corporations have been recogni zed as having a
constitutional right to nake political contributions and expenditures, and

I nfl uence the votes of elected representatives, First National Bank of Boston

v. Bellotti, 435 U S 765 (1978). Mreover, one of the principles underlying
the Suprene Court's decision in Buckley v. Valeo, 424 US 1 (1976), was that

contributing to an organi zation for the purpose of spreading a politi cal
nessage is protected by the First Arendnent, because naking "a contribution

. enabl es | i kem nded persons to pool their resources in furtherance of
common political goals", Id. at 22. The Gourt reasoned that limtations upon
the freedomto contribute "inplicate fundanental Frst Arendrment interests".

Id. at 23. See also Shelton v. Tucker, 364 U S. 479 (1960). This right to act

in common in furtherance of political ends was recogni zed by Justice Rutledge,
who has commented: "The expression of bl oc sentinent is and al ways has been
an integral part of our denocratic electoral and | egislative processes. They

could hardly go on without it." Uhited Sates v. AQ 335 US 106 (1948),

concurring opi nion. Mreover, Title | of the Landrum@iffin Act, 73 Sat. 519

(1959), 29 US CA 401 et seq. (1960), guarantees, anong other rights, that:

every nenber of any | abor organi zation shall have the
right to neet and assenbl es freely wth other nenbers;
and to express any views, argunents, or opinions; and to
express at neetings of the | abor organi zation his views,
upon candidates in an el ection of the |abor organization
or
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upon any busi ness properly before the nmeeting,

subj ect to the organi zation' s established and

reasonabl e rules ...

If nenbers nmay engage in political actions singly, they may al so do
so in common, and nothing in | abor |aw precludes a union fromvoting to
establish a political fund, negotiating a paid holiday, or transferring those
funds to political candidates or other political ends.

It has been persuasively argued that any ban on union political
contributions and expenditures “conflicts wth the associational rights of
uni on nenbers by preventing themfromsupporting candi dates col | ectively
through the union.” David A Qosberg, in "The Gonstitutionality of the
Federal Ban on Corporate and Uni on Canpai gn Gontri butions and Expenditures”,
42 U of Chi. L. Rev. 148, 154-5 (1974). See also, David Bnng, Freedom

I nsi de the QO gani zati on (1977).

QG osbherg argues that restricting a union to receipt of

vol untary contributi ons:

creates a free rider situation by preventing union
nenber s from spreadi ng canpai gn contri butions anong the
nenbers who benefit fromit. A union nenber nay
rationally decline to contribute even if he agrees that
the election of a particular candidate is in his

i nterest, because he nay be convinced that others wll
contribute an amount sufficient to assure both the
candi date's el ection and appropriate behavi or by the
candidate once in office. This disincentive inhibits
the ability of union nenbers to associate in the
expression of their political preferences through
financial support. 1d. at 155. Footnotes omtted.

It has been held, in other contexts, that nandatory nenbershi p and
financial contribution are permsabl e under the Gonstitution. Thus, workers

nay receive | egal assistance

19.



rendered by union-paid or recommended attorneys in asserting legal rights
derived fromenpl oynent, w thout infringing on associational rights.
Brotherhood of R Trainnen v. Mrginia 377 US 1 (1964), reh den. 377 US 960;
Lhited Mne Wrrkers v. Illinois State Bar Asso. 389 US 217, (1967); Whited
Transp. Lhion v. Sate Bar of Mchigan 401 US 576, (1971). See also, Ano.,

"The Suprene Gourt and the Frst Arendnent R ght of Association”, 33 L. E. 2d
865.

In short, thereis aright on the part of a union's majority
nenber ship to associate for political purposes, and establish a fund to that
effect. The nore difficult problem is that of reconciling this right with

that of a dissident mnority not to associ ate.
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The (onstitutional R ght of Non-Associ ation

Protection for the right of mnority union nenbers to refuse
association wth the mgjority has historically been a consequence of the
agency shop and the principal of exclusive representation. See, e.g., Hanson,
supra; NLRBv. General Mdtors, 373 US 734 (1963); Enporium Capwel |l Go. v.
Véstern Addition Gommunity O ganization, 420 U S 50 (1975). Conpul sory

nenber shi p, dues and fees were originally permtted, both at comon | aw and

under the Vdégner Act, see, e.g., discussion in Rosenfarb, The National Labor

Policy, (1940), "Common | aw' countries have generally all owed even conpul sory
political contributions. Thus,

British trade uni ons were supporting nenbers of the House
of Cormons as early as 1867. The Canadi an Trades
Gongress in 1894 debat ed whet her political action shoul d
be the main objective of the |abor force. And in a
recent Australian case, the Hgh Gourt upheld the right
of a union to expel a nmenber who refused to pay a
political levy. And in relation to our i med ate concern,
the British Commonweal t h experi ence establishes the
pertinence of political neans for realizing basic trade
union interests. Frankfurter, J. dissenting in Sreet,
supra at 813, citations ommtted.

Gongress recogni zed that uni ons needed conpul sory dues and fees
when it enacted the Taft-Hartley Act, in 1947. S Rep. No. 105, 80th Cong.,
Ist Sess. 6 (1947). see also, Appendix. Wthout union security provisions,
nany enpl oyees who shared in the benefits of contract negotiation and adm ni -
stration woul d unfairly refuse to share the costs. See S Rep. No. 105, 80th
Gong., 1st Sess. 607(1947); HR Conf. Rep. Nb.
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105, 80th Gong., 1st Sess. 41(1947). (ongress concluded , for this reason,
that uni on shop agreenents were an acceptabl e nethod of elimnating "free
riders", and at the sane tine, securing financial assistance for a union's
bargaining efforts. S Rep. No. 105, 80th (ong., 1st Sess. 7 (1947). Thus:

"[T] hese anendnents renedy the nost serious abuses of

conpul sory uni on nenbership and yet ... [pronote]

stability by elimnating [free riders]. Free riders are

nonuni on enpl oyees who pay none of the union's collective

bar gai ni ng expenses but still receive any benefits

resulting fromunion negotiations.”" Id. See al so comment

of Representative Madden, 93 Cong. Rec. 3441 (1947).

Agency shop provi sions were al so believed effective in pronoting
| abor stability, by elimnating conflicting enpl oyee denands, and decreasi ng
the role of mlitant mnorities. S Rep. No. 105, 80th Cong., 1st Sess. 7
(1947). See generally, 93 ong. Rec. 4194 (1947). Thus:

“[T]he pending bill retains ... the power of collective

bargaining ... and if [the enpl oyees| can get a majority [to

select their representative] all the other enpl oyees have to
keep quiet and permt the representatives of the majority to

bargain for all of them" Id.

The first case to cone before the US Suprene Gourt on this issue
nade it clear that unions could constitutional ly conpel contributions from
every nenber of a bargaining unit to finance expenditures for collective
bar gai ni ng, contract admnistration and grievance handling. In 1956, a
unani nous Uhited States Suprene Gourt deci ded the | andmark case of Railway

Enpl oyees Departnent v. Hanson, 351 U S 225 (1956). |n Hanson, an enpl oyee

chal | enged agency shop provisions in the Railway
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Labor Act, 64 Sat. 1238 (1951), 45 U S C 8152 sub. 2, Heven, which had been
anended in 1951 to authorize contracts requiring uni on nenbership as a
condition of enploynent, state lawto the contrary notw t hstandi ng. Gongress’
obj ective had been to elimnate "free riders" -- enpl oyees who enjoyed the
benefits of collective bargaining without contributing to their cost, and
whose exi stence fonented di scontent and strife anmong ot her uni on nenbers. The
Suprene Gourt held that requiring such nonetary support for benefits recei ved
by all was consistent wth Congressional intent. See also Hostetler v.

Brot herhood of Railroad Trai nnen, 294 F. 2d 666 (4th Qr. 1961), decided on

the authority of Hanson. Yet the Court expressly reserved judgenent in cases
where union funds were used "as a cover to force ideol ogi cal conformty", Id.
at 238.

Deciding the issue on statutory construction rather than
constitutional grounds, the Gourt in Hanson decl ared:

It is argued that conpul sory nenbership wll be used to
inpai r freedomof expression. But that problemis not
presented by this record ... [I]f the exaction of dues,
Initiation of fees, or assessnents is used as a cover for
forcing ideol ogical conformty or other action in
contravention of the First Anendment, this judgenent wll

not prejudice the decision in that case. For we pass
narrony on 82, Heventh of the Railway Labor Act. Ve only
hold that the requirenent for financial support of the

col | ecti ve-bar gai ni ng aﬁency by all who receive the benefits
of its work is wthin the power of Congress under the
Commer ce d ause and does not violate either the First or the
Ffth Arendnents. 1d., at 230.

Not hi ng i n Hanson prevented a uni on fromconpel | ing contri butions
for political expenditures, so long as enpl oyees were aware of these

expendi tures, and did not object.
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Hanson has been criticized for effectively ignoring the question of

freedomof association, Note, 19 Ga. B J. 550 (1957), for sidestepping the

i ssue of basic individual freedom Note, 6 J. Pub. L. 263 (1957), and by
Justice Powel | for deciding Frst Arendnent issues sumarily and vi ew ng t hem
as inconsequential. 431 US at 248 (Powell, J., concurring). And as Justice

Frankfurter later wote in dissent in Sreet, supra,:

The record before the Gourt in Hanson clearly indicated that
dues woul d be used to further what are nornal |y descri bed as
political and legislative ends. And it surely can be said
that the Gourt was not ignorant of a fact that everyone el se
knew Union constitutions were in evidence which authorized
the use of union funds for political magazi nes, for support
of | obbyi ng groups, and for urgi ng union nenbers to vote for
uni on approved candi dates. The contention now rai sed by
[Sreet] was succinctly stated by the Hanson plaintiffs in
their brief. Ve indicated that we were deciding the nerits
of the conplaint on all the allegations and proofs before
us. "On the present record, there is no nore an infringe-
nent or inpairnent of Frst Arendnent rights than there
would be in the case of a |lawer who by state lawis
required to be a nenber of an integrated bar."

(he woul d suppose that Hanson's reasoni ng di sposed of

the present suit. 367 US at 804-5. For narrower

interpretations of Hanson, see Note, 24 Ga. B J. 432

(1962); Note, 36 X. John's L. Rev. 164(1962); Note, 11

S.WL.J. 88 (1957).

Inl.AM v. Sreet, 367 US 740 (1961), see also, e.g., Note, 32
Tul. L. Rev. 508, 511-12(1958); Note, 42 Mnn. L. Rev. 1179 (1958); Note, 32
Tul. L. Rev. 508 (1958); Note, 3 Mill. L. Rev. 230 (1958); Note, 45 Va. L.
Rev. 441(1950); Review, 75 Harv. L. Rev. 40, 234(1961); Comment, 56 Nn U L.

Rev. 777 (1962);
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Note, 30 Geo. Wash. L. Rev. 541 (1961); Note, 61 Gol. L. Rev. 1513(1961),
Justice Brennan, speaking for four other nenbers of the Court, again

avoi ded the constitutional issue, and held the statute coul d be construed
on the basis of legislative history and the history of the union to deny
use of enpl oyees' dues for political expenditures the enpl oyee opposes.
The Gourt stated:

The history of union security in the railway industry is
narked first, by a strong and | ongstanding tradition of
voluntary unionismon the part of the standard rail

uni ons; second, by the declaration in 1934 of a con-
gressional policy of conplete freedomof choice of

enpl oyees to join or not to join a union; third, by the
nodi fication of the firmlegislative policy agai nst
conpul sion, but only as a specific response to the
recognition of the expenses and burdens incurred by the
unions in the admnistration of the conpl ex schene of the
Rai [way Labor Act. 1d. at 780-1. enphasis omtted.

It has been poi nted out, however, that there is anple legislative
history to support the opposite contention, since the anendment was passed
over nanagenent objections that it did "not even limt the nunber, kind or
anount of dues, fees and assessnents that may be required by the particul ar
uni on” and fol l owi ng an al arnmed suggestion in the House that unions woul d,

by levying political assessnents or assessnents for the

benefit of sone union officials and, through the use of

this legislation now before us, force their nenbers to

nmeet those assessnent s—especially those for political

pur poses—as a condi tion of an opportunity to earn a

livelihood." Note, 75 Harv. L. Rev., supra at 235,

citations omtted. See also, Note 28 Brooklyn L. Rev.

170(1961).

According to the majority in Street, where a uni on spends agency

shop dues noney for political purposes, a court nay:
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(1) enjoin the union fromspending on political causes, a sumwhich reflects
the proportion of total expenditures for such activities to the union's total
budget; or (2) order restitution to the enpl oyee of that portion of his or her
dues spent for political causes the union had been advi sed the enpl oyee op-
posed. Suggested renedi es of enjoining enforcenent of uni on shop agreenents
restraining collection of funds fromdissenters, or enjoining any expenditure
of funds for disputed purposes were rejected as inappropriate. [d.

The court's majority noted many of the unions' expenditures had
been for dissemnating information on political candi dates and prograns, or
publ i ci zing the positions of the union, and pointed out that as to such
expendi tures, an injunction would restrain the expression of political ideas
guaranteed by the First Arendrment, since the majority had an interest in
stating its views w thout being silenced by dissenters. To obtain an
appropriate reconciliation between najority and mnority interests, courts
were directed to sel ect renedi es which protected both to a maxi numextent.
The probl emwas thus one of defining limts. Indeed, in their brief to the
US Suprene Gourt, the appel lants admtted:

There is at least as nuch interference wth a nan's

freedom of association, freedomof thought, and freedom

of sﬁeech inrequiring himto pay dues to a union which

strikes to secure a col | ective bargai ni ng agreenent for

a 35 hour week or conpul sory retirenment at age 70 or

strict seniority, as in the union activities considered

bel ow Cbnﬁell|n financial support of a union invol ves

just as much as it not nore infringenent on freedomin

the sphere of supporting different policies in
negot | ati ng agreenents
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and processing grievances as occurs in the legislative
or political sphere; in the negotiating field the inpact
of the union's activities on the individual is direct
and binding. Qoups of enpl oyees within the sane

bargai ni ng unit have opposing interests in seniority,
hours of work, piece work as against straight hourly
rates of pay, etc. Brief for Appellants at 48-49.
dtations omtted.

The Lhited States agreed in its Brief, recognizing that:

Nunerous uni on activities and expenditures of different
kinds [were] drawn in question. They range fromtestinony
by union officials before | egislative coomttees, and
solicitation at union nmeetings of voluntary contributions to
political organizations, to the use of union funds for
political canpaigns; fromthe endorsenent of political

candi dates by unions and their periodicals, to
"interpretive" and "non-objective" news articles by such
journals; fromunion support of |egislation concerning
wages, hours, and working conditions to support of

| egislation pertaining to housing, farmprograns and foreign
aid; and fromlegislative activities and expenditures by the
| ocal lodge, to legislative and political activities and ex-
penditures by the AFL-A O ... These different kinds of
expenditures and activities ... may well involve differing
considerations. For instance, support of |egislation

concer ni ng wages and hours mght be consi dered nore
"gernane” to col | ective bargaining than suEport of

| egislation involving farmprograns, and the najority of the
uni on nenbers nmay have an interest in associating together
to publish their views in a ne\AsEaper, which interest nay be
entitled to greater protection than their interest in having
the union render financial support to the canpaign of a
particular political candidate. Brief for US at 18.

There is danger, in short, in prohibiting use of noney for purposes
whi ch rai se insubstantial Frst Anendnent issues. A case in point, is
political expenditure concerning collective bargaining | egislation, as Justice

Frankfurter recogni zed, dissenting in Sreet,
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the individual [union] menber nay express his views in
any public or private forumas freely as he coul d before
the union collected his dues. Federal taxes al so nay
dimnish the vigor wth which a citizen can give partisan
support to a political belief, but as yet no one woul d

pl ace such an inpedi nent to making one's views effective
wthin the reach of constitutionally protected "free
speech.” 367 US at 806.

Thus, expenditures on national health insurance | egislation could
nake it unnecessary for a union to bargain for health benefits. Against these
points of confusion, the Gourt did not make it clear that substantial Frst
and F fth Arendnent probl ens woul d be avoi ded, but instead decl ared:

V¢ have before us only the question whether the power is

restricted to the extent of denying the unions the right,

over the enpl oyee's objection to use his noney to support

political causes which he opposes. Its use to supPort

candi dates for public office, and advance politi cal

prograns, is not a use which hel ps defray the expenses of

the negotiation or admnistration of collective agree-

nents, or the expenses entailed in the adjustnent of

grievances and disputes. In other words, it is a use

which falls clearly outside the reasons advanced by the

uni ons and accepted by Congress why authority to nake

uni on-shop agreenents was justified. 1d. at 768.

It is clear, however, that the expenditure of union funds in
support of certain legislation, such as full crewlaws, mght be nore
appropriately consi dered part of the collective bargaining function, and the
Gourt nowhere effectively distingui shed between the two. Street thus limted
expenditures by Railway Lhions for general social or political purposes, even
where these were connected with collective bargaining activities, and by
rendering irrelevant internal debate over such issues, hel ped de-politicize

the union, isolating it to economc concerns where
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di ssenting nenbers were subject to principles of najority rule.

Sreet,

Four nenbers of the Gourt reached the constitutional question in

and split evenly. Thus,

M. Justice Douglas [concurri nﬂ evi dent|y bal anced
i ndi vidual freedomwth the collective interests of

uni on nmenbers, finding a strong group interest in
negoti ati ng and admi ni st eri ng col |l ective bargai ni ng
contracts and only a slight affront to an individual's
autonony in nmaking himpay for such activity, and
concl uded that operating expenditures were
constitutionally permssible. But partisan politics
seened nuch | ess necessary for the group's wel | being,
and nore clearly to involve natters basic to first
anendnent guarantees; the union coul d not conpel

unwi | i ng support of politcial ideas and purposes ...

75 Harv. L. Rev., supra, at 236. Footnotes omtted.

Justice Bl ack dissented, agreeing with Douglas that forced

politcial support violated first amendnent |iberties, and indicated:

t he Governnent coul d conpel all enployees to contribute to the
contractual expenses of their bargaining representative; but,
since the 1951 anendnent aut horized uni on-shop political ex-
pendi tures and such expendi tures had been nade, the lawitself
was unconstitutional because it had been stressed in Hanson as
the factor that established a sufficient Governnent-uni on nexus
to bring the Gonstitution to bear upon the union. But hol di ng
the lawitself unconstitutional would allow state right-to-work
| ans to operate, and seens unnecessary, as M. Justice Dougl as'
OEI nion suggests; if the union is a "governnental actor”, only

ose speC| ic acts that violate the Gonstitution need be
renedied ... it would be quite disruptive if unconstitutional
acts by seni-publ I c persons caused the invalidation of the |egal
arrangen?agtg that had established the requisite governnental
nexus. id.

Dougl as argued that nenbership could not be conditioned on

financial support for political prograns a worker opposed:
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It may be said that the election of a Franklin D Roosevel t
rather than a Calvin (ool idge mght be the best possible way
to serve the cause of collective bargai ning. But even such a
sel ective use of union funds for political purposes
subordinates the individual's First Arendnent rights to the
views of the ngjority. | do not see how that can be done,
even though the objector retains his right to canpaign, to
speak, to vote as he chooses. For when union funds are used
for that purpose, the individual is required to finance
political projects against which he nay be in rebellion.

367 US at 788..

Both Bl ack and Dougl as cited Thomas Jefferson, who in his 1779 B |l
for Religious Liberty, declared that: "to conpel a nan to furnish
contributions of noney for the propagation of opinions which he disbelieves is
sinful and tyrannical ." |bid. Douglas wote el oquently of the right of
associ ation, arguing:

hce an association wth others is conpelled by the facts of
life, special safeguards are necessary lest the spirit of the
First, Fourth, and Ffth Arendnents be | ost and we all succunb
toreginentation. | expressed this concernin Public Wilities
Coomin v. Pollak, 343 US 451, 467(dissenting opinion), where a
"captive audi ence"” was forced to listen to special radio
broadcasts. |f an association is conpell ed, the individual

shoul d not be forced to surrender any natters of conscience,
belief, or expression. He should be allowed to enter the group
wth his own flag flying, whether it be religious, political, or
phi | osophi cal ; nothing that the group does shoul d deprive hi mof
the priviledge of preserving and expressing his agreenent,

di sagreenent, or dissent, whether it coincides wth the view of
the Proup, or conflicts wth it in mnor or najor ways; and he
shoul d be required to finance the pronoti on of causes w th which
it disagrees. |bid.

Black protested that the Court was sinply re-witing Gongressional

| egi sl ati on:
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Nei ther 82, Heventh, nor any other part of the Act
contains any inplication or even a hint that Congress
wanted to | 1mt the purposes for which a contracting
union's dues should or could be spent. Al the parties to
this litigation have agreed fromits begi nning, and still
agree, that there is no such limtation in the Act. The
Gourt nevertheless, in order to avoid constitutional
questions, interprets the Act itself as barring use of
dues for political purposes ... The very legislative
history relied on by the Gourt %Fpears to nme to prove
that its interpretation of 82, eventh i s w thout
justification. For that history shows that Congress wth
Its eyes w de open passed that section, knowng that its
broad | anguage woul d permt the use of union dues to
advocat e causes, doctrines, |aws, candi dates and parti es,
whet her individual nenbers objected or not. |d. at 784-
5, citing Hearings on S 3295, Subconmttee of the Senate
Commttee on Labor and Public Wl fare, 81st CGongress, 2d
Sess., pp. 316-317; Hearings on HR 7789, House
Commttee on Interstate and Forei gn Commerce, 8lst Cong.,
2d Sess., p. 160; 96 Gong. Rec. 17049-17050.

In a footnote, he cited subsequent |egislative history to support
this proposition, indicating that in 1958,

when Senator Potter introduced his anendnent to limt the
use of conpel | ed dues to collective bargai ni ng and

rel at ed purposes, he pointed out on the floor of the
Senate that "the fact is that under current practices in
sone of our |abor organizations, dissenters are being
denied the freedomnot to support financially political
or ideol ogical or other activities which they ma
oppose." 104 Gong. Rec. 11214. It could hardly be
contended that the debate on his proposal, which was
defeated, indicated any federally held belief that such
use of conpel | ed dues was al ready proscribed under 82,
Heventh or any other existing statute. Ibid. See 104
(138ng. Rec. 11214-11224, 11330 n347. 1d. ., p. 770, n.

Justice Frankfurter, joined by Harlan in dissent, found no

I nfringenent of free speech in the unions' activities and em
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phasi zed that there had been no restriction of individual expression because
the di ssenting nenbers had al ways been free to express their views in any
private or public place:

Aternatively, he argues that since the statute nerely
permtted voluntary private agreenents, their execution
and enforcenent was not governnental action; the
Governnent had only renoved a previous federal restraint
upon the contractual freedomof unions and enpl oyers. He
al so took issue wth the Gourt's suggestion that
political action was not legitimately related to

col | ective bargai ning, review ng the inprovenents in

wor ki ng condi tions and union status that had been won in
(ongress and examning the close relationship of or-

Pan! zed |l abor to the operations of the executive and

egi sl ative branches of the federal governnent. 75. Harv.
L. Rev., supra, at 237. Footnotes omtted.

Frankfurter al so addressed hinself to the | egislative history of
the statute, finding that:

Not hi ng was further from congressional purpose than to be
concerned with restrictions upon the right to speak. Its
purpose was to elimnate "free riders" 1n the bargai ni ng
unit. Inroads on free speech were not renotely involved in
the legislative process. They were in nobody' s m nd.
Gongress legislated to correct what it found to be abuses in
the donmain of pronoting industrial peace. This Gourt woul d
stray beyond its powers were it to erect a far-fetched
claim derived fromsone ultinate rel ati on between an
obviously valid aimof |egislation and an abstract
conception of freedominto a constitutional right.

For us to hold that these defendant unions nay not expend
their noneys for political and |egislative purposes woul d be
conpletely to ignore the long history of union conduct and
Its pervasive acceptance in our political life. American
labor's initial role in shaping | egislation dates back 130
years. Wth the comng of the AFL 1n 1886, |abor on a
national scale was conmitted not to act as a class party but
to naintain a program of
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political action in furtherance of its
Industrial standards. 1d. at 812-3, footnotes
omtted.

Frankfurter argued there was no basis in |legislative history
for the ngjority's construction of the act; and that:

The hearings and debates | end not the
slightest support to a construction of the
anendnent whi ch woul d restrict the uses to
whi ch union funds had, at the tine of the

uni on- shop anendnent, been conventional |y put.
To be sure, the legislative record does not -
spel | out the obvious. The absence of any
show ng of concern about unions' expenditures
in "political" areas--especi al Ig when t he

i ssue was briefly raised--only buttresses the
concl usion that Gongress intended to | eave
unions free to do that which uni ons had been
and were doing. It is surely fanciful to con-
clude that this verbal vacuity inplies that
Gongress neant its amendnent to be read as
provi ding that nenbers of the union nay
restrict their dues solely for financing the
techni cal process of collective bargaining.

Id. at 802, citing 96 Cong. Rec. 17049-17050;
Hearings, Subcommttee of the Senate Coomittee
on Labor and Public Wlfare on S. 3295, 81st
Gong., 2d Sess., pp. 173-174,

Moreover, | abor had achi eved a new promnence in politics; it had
appear ed before Gongressional Coomttees, Presidents, and judicial bodies, in
support of a w de range of propositions which were not techinally enconpassed
in a narrow set of contract negotiations, and Frankfurter argued:

Wien one runs down the detailed |ist of national
and international problens on which the AFL-AQ O
speaks, it seens rather naive for a court to
concl ude-as did the trial court-that the union
exla)endltur es were "not reasonably necessary to
col l ective bargaining or to naintaining the

exi stence and position of said union defendants
as effective bargai ning agents."
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of its fail

bar gai ni ng:

The notion that economc and political concerns are
separable is pre-M ctorian. Presidents of the Lhited Sates
and Coomttees of Congress invite views of |abor on nmatters
not i mmedi ately concerned wth wages, hours, and conditions
of enploynent. And this Gourt accepts briefs as amci from
the AFL-A Oon issues that cannot be called industrial, in
any circunscribed sense. It is not trueinlife that
political protectionis irrelevant to, and insul ated from
economc interests. It is not true for industry or finance.
Neither is it true for labor. It disrespects the w se,

har dheaded nen who were the authors of our Constitution and
our 'Bill of Rghts to conclude that their schene of
governnent requires what the facts of lifereect. Id at
814-5. Footnote omtted.

Qiticizing the Sreet decision. Professor Véllington has witten

ure to adequatel y distingui sh between politics and col | ective

the Gourt's |anguage is anbi guous. Nowhere did it undertake the
t ask- per haps because it is inpossible except in an arbitrary
way-of di stingui shing between political and collective
barga|n|n? activities. Nor has it since attenpted to do so.
Thus, while it seens probable that the Court neant by
"political" anything that has a political element init, it is
not absolutely clear that the Gourt went this far. Notice, how
ever, that if the Court did not go so far, it has assumed the
task of deciding whether the expenditure of noney by a union is
for political or collective bargaining purposes. It has in the
| anguage of Hanson, undertaken to determ ne whet her dues noney
I's used for purposes "gernane to collective bargaining.” As |
suggested earlier, thisis likely to lead to distinctions that
rest on fiat alone. Veéllington, supra, at 263.

Vel | ington concluded that if the sane i ssue were to be rai sed under

Taft-Hartley, it woul d be:

difficult for the Court to read that statute in the way in
which it has read the Railway Labor Act. As we have seen,
it cannot be said that in 1947 Congress was cutting back on
a freedomit had earlier granted di ssenting
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enpl oyees. Nor can it be asserted that unions regul at ed
by the Labor-Managenent Rel ations Act had traditional ly
been uninterested in union security. These propositions
were nade by the Street najority about congressional
performance i n 1951 and about unions regul ated by the
Rai | way Labor Act. They were advanced by that naority
as weighty reasons for its readings of section 2,

el eventh. They are not avail abl e as bases for reachi ng
2216I4i ke conclusion in a section 8(a)(3) case. 1d. at

QG her authors commenting on the Sreet decision have agreed
wth Wl lington, and one has suggested that:

Reconciling the public interest in the union shop as an
instrument of industrial stability and the union's right
as a collective bargaining agent to further |egislation
inwhich it has alegitinate interest wth the union
nenber’'s right not to be conpelled to support political
views that he opposes is a conplex and highly political
problem It necessarily requires investigation and
regul ati on nore aBpr oErl at ely conducted by the

| egi sl ature than e courts. A holding that political
expendi tures of unl on dues is constitutional, ichis
certainly supportable, would have w thdrawn the Qourt
frommch of Its involvement in this area and mght have
encour aged Gongress to det erm ne whet her remedi al
legislation is warranted. Comment, 61 Col. L. Rev. 1513,
1518 (1961). Footnotes omtted.

In Lathrop v. Donohue, 367 U S 820 (1961), reh. den. 368 U S 871,

deci ded on' the sane day as Sreet, the Court upheld a state requirenent of

conpul sory nenbership in an integrated bar, notw thstanding the expenditure of
nmenber ship funds on | egislative activities which bar nenbers opposed. .,
@od v. Associated Students of the ULhiversity of Véshington, 86 Wash. 2d 94,
542 p. 2d. 762 (1975). The Suprene Gourt split on this constitutional issue,

wth Justices Brennan, Aark, Sewart and Vérren, holding in plurality, that
since the conpul sory nenbershi p requirenent inposed only a duty to pay

"reasonabl " annual dues, there was no violation of the
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freedomnot to associate. It should be noted that this sane wordi ng appears
inthe Agricultural Labor Relations Act. The constitutional issue of

conpul sory contribution for political activities opposed by nenbers was
rejected as not ripe for adjudication, since the record did not show any of
the plaintiffs specific objections. The CGourt decl ared:

... the Suprene Gourt of Wsconsin, in
order to further the Sate's legitinate
interests inraising the quality of pro-
fessional services, nay constitutionally
require that the costs of inprovi ng t he
profession in this fashion shoul d be
shared by the subjects and beneficiaries
of the regul atory program the |awyers,
even though the organi zation created to
attain the objective al so engages i n sone
legislative activity. @Qven the character
of the integrated bar shown on this record,
inthe light of the [imtation of the nmem
bership requirenent to the conpul sory pay-
nent of reasonabl e annual dues, we are
unabl e to find any i npi hgenent upon pro
t82§t ed rights of association. 1d. at

Yet, as the Court had declared earlier in Hanson wth regard to
| abor unions, "there is no nore an infringenment or inpairnent of Hrst
Arendrent rights than there would be in the case of a | awer who by state | aw
Isrequired to be a nenber of an integrated bar.” 351 U S, at 238. In
Lathrop, the Gourt again recogni zed: "In our viewthe case presents a claim
of i npi ngenent upon freedom of association no different fromthat which we

deci ded in Railway Enpl oyee's Departnent v. Hanson".

Justice Harlan, joined by Frankfurter, concurred, and thought use
of dissident nenbers' dues for political purposes did not violate the First
Arendrent.  Justice Wiittaker al so concurred, but nore narrowy. Bl ack and

Dougl as, on the ot her
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hand, believed the constitutional question was properly before the Gourt, and
that the nenbers, rights had been viol at ed.

Refusing to comment on the Wsconsin Suprene Court's hol di ng t hat
the appel ant coul d be conpel | ed constitutionally to contribute financial
support to political activities wth which he disagreed, the Gourt stated:

Nowhere are we clearly apprised as to the views of the
appel l ant on any particular |egislative issues on which the
Sate Bar has taken a ﬁosition, or as to the way in which
and the degree to which funds conpul sorily exacted fromits
nenbers are used to support the organi zation's political
activities. There is an allegation in the conplaint that the
State Bar had "used its enpl oyees, ﬁroperty_ and funds in
active, unsolicited opposition to the adoption of .

l egislation by the Legislature of the Sate of Wsconsi n,
whi ch was favored by the plaintiff, all contrary to the
plaintiff's convictions and beliefs,” but there is no
Indication of the nature of this legislation, nor of

appel lant's views on particul ar proposal s, nor of whether
any of his dues were used to support the Sate Bar's
positions... The Suprene Court assuned, as apparently the
trial court didin passing on the denurrer, that the

appel | ant was ﬁersonal |y opposed to sone of the |egislation
supported by the State Bar. But its opinion still gave no
description of anx speci fi c neasures he opposed, or the
extent to which the Sate Bar actually utilized dues funds
for specific purposes to which he had objected. |d. at 846-
7. O. Id. at 848, 870 (dissent).

(e aut hor has concluded fromthis analysis, that wth regard to
the basi c probl emof free speech and nmandatory associ ation, "the Gourt in
Lathrop, as in Street, decided little or nothing." 56 NWUL. Rev., supra,
at 788.
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In Brotherhood of Railway & Steanship Qerks v. Allen, 373 US 113

(1963), enpl oyees who refused to pay uni on dues enjoi ned enforcenent of a
uni on- shop agreenent, objecting to union political expenditures. The Suprene
Qourt reaffirned its holding in Street, reversed the judgnment affirmng
I ssuance of the injunction, renanded the case to determne whi ch expenditures
were political and the percentage of total uni on expenditures they
constituted, holding that any renedy nust provide a dissenter with: (1) a
refund of a portion of exacted funds, in the proportion that political
expenditures bore to total expenditures, and;(2) a reduction of future
exactions by the sane amount. 1d. at 122.

The Gourt strenuously urged adoption of an internal procedure to
acconodat e di ssenters and conputation of the anount spent over expressed
obj ection of individual nenbers, so that courts woul d not be burdened wth
such conpl ex determnati ons.

Justice Harlan, concurring and dissenting, felt the

requirements of Street and Lat hrop had not been net:

At best all that has been alleged or proved is that the
union wll expend a part of each respondent’'s still-
unpai d menber ship dues for so-called political or other
pur poses not connected wth col |l ective bargaining, and
that each respondent woul d object to the use of any part
of his dues for matters other than those relating to

col l ective bargaining. None of the respondents who
testified could specify any particul ar expenditure, or
even class of expenditure, to which he objected.

| do not understand how, consistently wth Sreet, the
Gourt can now hold that "it is enough that ... [a union
menber] nanifests his opposition to any political
expendi t ures
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by the union" (ante, p. 1162), or howit can say that in so
hol ding "we are not inconsistent wth" what the plurality
was at such pains to point out in Lathrop (albeit in a
constitutional context), Id., note 5. The truth of the
natter is that the Gourt has departed fromthe strict
substantive limtations of Sreet and has gi ven t hem (and,
as | seeit, alsothat case's renedial |limtations, conpare
367 US, at 772-775, 778-778, 779-780, 796-797, 81 S. Q.,
at 1801- 1803, 1805, 1813-1814, 6 L. Ed. 2d 1141, with ante,
p. 1164 and Appendi X) an expansi ve thrust which can hardly
fail to increase the volune of this sort of litigation in
the future. Id. at 130-1.

In short, the central problemin Allen was seen by the Gourt as one

of exhaustion. Resolution of these difficulties cane finally in cases
I nvol ving public enpl oyees, where the legislative history of the Railway Labor
Act becane irrel evant.

In 1972, the Hawaii Public Enpl oyee Rel ations Board upheld a
factfinder's decision and recomrendati on that a public sector union's
political activity was directed at |egislative bodies for the purpose of
securing desired results in bargaining efforts, and had to be considered part
of the contract negotiating process. Inre Hawaii State Teacher's Ass'n, 440

Gv't Bpl. Rel. Rep. (SNA) E1, E5to 6 (1972). The Board concl uded t hat

the usual sanctions agai nst private sector unions using service fees to defray
the costs of political activity should have no significant inpact in the
publ i c sector, finding:

The public sector union is much nore politically
oriented in makeup and activity than the private sector
union and our Legislature has so recogni zed. Thus, the
probl emagai n i nposes the difficulty and burdens of
proper allocation, and it wll becone i ncunbent upon the
union to characterize and distinguish its legislative
efforts toward securing contract ratification as agai nst
ordi nary
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political expenditures of contributing to
political parties, parties, candi dates or of
general political activity. Id. at p. 6. .,
Jensen v. Yonamne, 437 F. Supp. 368 (1977).

In Abood v. Detroit Board of Education, 4-31 U S 209 (1977); see

also, Daniel R Levinson, "After Abood: Public Sector Whion Security and the
Protection of Individual Public Enployee Rghts", 27 Arer. UL. Rev. 1 (1977);
Note, 14 Wike Forest L. Rev. 633 (1978); Note, 27 Gath. U L. Rev. 132 (1977);
Note, 38 La. L. Rev. 850 (1978); Note, 1977 Wah L. Rev. 487; the Suprene
Gourt reached the Constitutional question, and held that use of agency shop
fees for political purposes violated nenbers rights not to associate. The
Gourt decl ared:

The fact that the appellants are conpel |l ed to nake,
rather than prohibited fromnaking, contributions for
pol itical purposes works no |l ess an infringenent of
their constitutional rights. For at the heart of the
Frst Arendnent is the notion that an individual
shoul d be free to believe as he wll, and that in a
free society one's beliefs should be shaped by his
mnd and hi s consci ence rather than coerced by the
State. 1d. at 234-5. dtations omtted.

The Gourt expressly refused to invalidate the union's political
fund, however, stating:

V¢ do not hol d that a union cannot constitutionally
spend funds for the expression of political views, on
behal f of political candidates, or toward the
advancenent of other ideol ogi cal causes not gernane
toits duties as col |l ective-bargai ni ng
representative. Rather, the Gonstitution requires
only that such expenditures be financed from charges,
dues or assessnents paid by enpl oyees who do not

obj ect to advanci ng those | deas and who are not
coerced into doing so against their wll by the

t2 grSegt of loss of governnental enployrment. 1d. at
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The Gourt had | ong hel d that government enpl oynent coul d not be
conditioned on the surrender of inportant enpl oyee rights. See, e.g., dty of
Madi son, Joint School Dist. No. 8 v. Wsconsin Enpl oynent Rel ati ons Gonmi n,
429 US 167, 175 (1976); Hrod v. Burns, 427 U S 347 Keyishian v. Board of
Regents, 385 U S 589, 605-07 (1967). MNonethel ess, as one article has pointed

out,

The associ ational interests of public enpl oyees are
not nore worthy of protection than those of their
private counterparts sinply because the denands of
publ ic unions are debated in the political arena.

The centrality of an idea to an individual's beli ef
systemis not necessarily dependent upon the | evel of
attention accorded that 1dea by the general public."
91 Harv. L. Rev. 70, 195 (1977) Footnote omtted.

The sane article, however, recognized, that:

[All nost any expenditure nade by a union is connected
In some ways to its duties as coll ective bargai ni ng
representative. D sbursenents for uni on social
activities inprove the noral e of enpl oyees and t hus
strengthen union solidarity; contributions to
political candidates or the financing of |obbying
prograns nay be essential to obtain new | ans
favorabl e to the union; expenditures for general

i deol ogi cal , professional, and scientific purposes
nay sway the public to side wth the union inits
demands agai nst the governnent." Id. at 196.

Indeed, the Court in Abood admtted that sinple distinctions coul d
not be nade between col | ective bargai ning and political expenditure, even from
the point of view of dissenting nenbers. In an extraordi nary passage, the
naj ority recogni zed:

To conpel enpl oyees financially to support their

col | ecti ve-bargai ni ng representative has an

i npact upon their Frst Arendnent interests. An

enpl oyee nay very wel | have i deol ogi cal

objections to a wde variety of activities
under t aken by t he uni on
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inits role as exclusive representive. Hs noral or
religious views about the desiribility of abortion rmay
not square wth the union's policy in negotiating a

nedi cal benefits plan. Qne 1 ndividual mght disagree
wth a union policy of negotiating limts on the right to
strike, believing that to be the road to serfdomfor the
wor ki ng cl ass, while another mght have economc or
political objections to unionismitself. An enployee
mght object to the union's wage policy because it

vi ol at es QU|deI|nes designed to [imt inflation, or mght
object to the union's seeklng a clause in the col | ecti ve-
bargaininP agreenent proscribing racial discrimnation.
The exanpl es could be nultiplied. To be required to help
finance the union as a col | ective-bargai ni ng agent m ght
wel | be thought therefore, to interfere in sone way wth
an enpl oyee' s freedomto associate for the advancenent of
ideas, or torefrain fromdoing so, as he sees fit. But
the judgnent clearly nade in Hanson and Street is that
such interference as exists is constitutionally justified
by the | egislative assessnent of the inportant
contribution of the union shop to the systemof |abor

rel ati ons established by Gongress. The furtherance of
the common cause | eaves sone | eeway for the | eadership of
t he %roup As |ong as thex act to pronote the cause
which justified br|ng|ng e group together, the indi-
vidual cannot wthdraw his f|nanC|aI support nerely
because he disagrees wth the group's strategy. If that
were all owed, we woul d be reversing the Hanson case, sub-
silentio. Id. at 223, citation omtted.

By way of anplification, the Court cited its holding in Street, and
poi nted out that an injunction agai nst expending dues for political purposes:

woul d be inappropriate, not only because of the basic
policy reflected in the Norris-La Quardi a Act agai nst

enj oi ni ng | abor uni ons, but al so because those uni on
nenbers who do wi sh part of their dues to be used for po-
litical purposes have a right to associate to that end
"w thout being silenced by
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the dissenters. I1d. at 238, citations omtted. See
al so, discussion at 239.

The Gourt then adopted the approach taken earlier inits Alen

decision, ordering a refund of exacted funds in the proportion that union

political expenditures bore to total union expenditures, and reduction of

future exactions by the same proportion. Fnally, the Court gave approval to

an i nternal

uni on renedy established after litigation had commenced, and hel d:

In viewof the newy adopted Lhion internal renedy, it
may be appropriate under Mchigan | aw, even if not
strictly required b%/ anK doctrine of exhaustion of
renedi es, to defer further judicial proceedi ngs pendi ng
the voluntary utilization b?/ the parties of that
internal renedy as a possible neans of settling the

di spute. 1bid.

In afootnote to this passage, the Gourt added:

V¢ express no view as to the constitutional sufficiency
of the internal renedy described by the appell ees. |If
the appellants initially resort to that renedy and
ultimately conclude that it is constitutionally
deficient in sone respect, they woul d of course be
entitled to judicial consideration of the adequacy of
the renedy. |bid.

As nust be clear fromthis sumary, and as at |east one witer has

pointed out, Hanson, Street, Lathrop, and Abood are far fromuniformin their

treatment of dues or fees used for other than coll ective bargai ni ng purposes:

The Hanson deci si on had been based on the prem se that
exacted funds were to be used only for purposes gernane to
col l ective bargaining. The holding of Street involved a
statutory construction whi ch deni ed unions the power to use
such funds for political pur Boses. I n Abood the Gourt found
that the interests advanced by uni on shops do not justify
conpel ling contributions to ideol ogi cal causes unrelated to
a union's collective bargaining duties... [T]he adoption of
the test of relation to collective bargai ning
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as a constitutional rule undermned the inplication of
Sreet that exacted funds coul d constitutionally be used
only for non-political purposes. The Qourt's application
of the test first used In Hanson of relation to
col | ective bargai ning neans that political uses can be
justified if they are so related. Paul S Hughes,
"Gonstitutional Limts on the Wse of Contributions
Gonpel | ed Uhder Agency Shop Agreenents”, 38 La. L. Rev.
850, 854 (1978), citations omtted.

Moreover, it is clear that Abood relied on a bal ancing test

derived in part fromHanson and Sreet, and not on "strict scrutiny", or a

show ng that no other alternative was avail abl e:

The Gourt in Abood was divided on the kind of inpact on
first anendnent rights that could be justified by the
governnent interests of |abor peace and the distribution
of the costs of union activities. Amnority of three
justices nmaintained that the interests advanced woul d not
Justify conpel | ed political support as a condition of
public enpl oynent. The plurality, on the other hand,
recogni zed that the Gonstitution protects all types of

t hought and speech, not nerely political interests.

Thus, in bal ancing individual and state interests, the
Gourt shoul d consider the extent and not the nature of
t@f%ﬁamMmmamm%mm.Idat%afmmm%
omtted.

The deci sion raised an issue as to the sufficiency of the "free
rider" rational e under First Anendnment standards. Sone support for this

proposition may be derived fromHBrod v. Burns, 427 U S 347 (1975), where a

plurality of the Gourt held that di scharge fromenpl oynent for refusing to
join a political party contravened the First Amendnent. Hrod, however,
refered to interference wth political exercise, as opposed to conpul sory
contribution, where interference is, at best, indirect. In Hrod, the Gourt
hel d surrender of one's constitutional right of freedomof association could

not be made a valid prerequisite for receipt of a public



benefit. See Abood, supra at 242 (Rehnquist, J., concurring), and at 244

(Powell, J., concurring). See also, e.g., Keyishian v. Board of Regents, 385
US 589 (1967); Qousins v. Wgoda, 419 U S 477 (1975); Kusper v. Pontikes,
414 US 51 (1973); NAACP v. Alabama, 357 U S 449 (1958); Wst Mrginia State
Bd. of Ed. v. Barnette, 319 U S 624 (1942). Conpul sory political

contributions may thus infringe on an individual interest in being free from
najority expression, yet a problemin such cases, is that they create a doubl e
standard, since such generalized "forced expression” is conmonpl ace, both in
governnent and private life.

Application to the NLRA

A few cases have consi dered the issue of conpul sory political
perspective in relation to the Taft-Hartl ey Act, where neither the
| egislative history of the Railway Labor Act, nor public enpl oyees are
i nvol ved, and reached different results.

In Seay v. MacDonel | Douglas Corp., 427 F. 2d 997 (CA 9, 1970), the

9th. drcuit held union expenditure of fees collected under an agency shop
agreenent for political purposes was unlawful, and wth reference to the Taft-
Hartl ey Act, stated:

The Suprene Court has said as clearly as possibl e

t hat agenc% fees exacted fromenpl oyees under the
terns of the bar%ai ning agreenent nust be limted to
use in sharing the costs wth other dues of
"negotiating and admni stering col |l ective agreenents,
and the costs of the adjudgnent [sic] and settl enent
of disputes.” This limtationis read into the
statute under the terns of which the collective
bargai ning agreenment, wth its agency fee provision,
was entered intoin this case. V@ find that the
limtation asserted here does in fact constitute an
inplied termof the contract. A provision in the

col I ective bargai ni ng agreenent aut hori zi ng the
espendi ture of agency fees for political uses woul d
i medi ately run afoul of the congressional
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intent delineated in Sreet and the express holding in both
Street and Allen. 1d. at 1003.

The Gourt then found:

The diversion of the enpl oyees' noney fromuse for the
purposes for which it was exact ed danages t hem doubl y.
Its utilization to support candi dates and causes the
plaintiffs oppose renders themcaptive to the ideas, as-
soci ati ons and acuses espoused by others. At the sane
time it depletes their own funds and resources to the
extent of the expropriation and renders themunabl e by

t hese anounts to express their own convictions and their
own ideas and to support their own causes. |d. at 1004.

Seay, however, was a Section 301 action, and the Gourt never
considered the state action question wth reference to the NLRB.

In Reid v. MDonnell Douglas Corp., 443 F. 2d 408 (CA 10, 1971), on

the other hand, it was held that use of conpul sory dues for political purposes
under a union security agreenent raised no direct constitutional issues under
Taft-Hartley. There, the clai mwas one of breach of the UAWs "fiduciary
duty ... to use [the plaintiff's dues] for purposes reasonably necessary and
germane to coll ective bargaining only", and that expenditures for political
"doctrines and candi dat es" opposed by plaintiffs constituted a violation of
that duty.

The Gourt first contrasted the Railway Act with the NLRA
finding that:

the NLRAis nore neutral and permssive than the policy

of the RA In NLRA natters, the federal governnent

does not appear to us to have so far insinuated itself

into the deci sion of a union and enpl oyer to agree to a

uni on security clause so as to nake that choice _

governnental action for purposes of the first and fifth

anendnents. |d. at 410-11. dtation and footnote
omtted.
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The Gourt then distingui shed the Seay decision, stating:

In Seay v. MDonnell Douglas Corp., the ninth
Arcuit relied on Hanson and Street as denonstrati ng
the existence in the federal courts of jurisdiction
to hear the type of constitutional claimraised
here. However, the Seay court did not consider the
question of governnental action, and for the reasons
stated above, we cannot agree that the rational e of
the Railway Labor Act cases applied to the present
controversy. |d. at 411, citation omtted.

The Gourt then indicated, that although the Suprene Gourt had not
examned the NLRA in the context of the constitutionality of union political
expenditures, "it nmay be contended that the Gourt's reasoning in Street is
applicable by analogy." |bid. After suit had been filed, the UAWanended its
Gonstitution to provide an internal renedy for dissenters, guaranteei ng that:

Any nenber shall have the right to object to the
expenditure of a portion of his dues noney for
activities or causes prinmarily political in nature. The
appr oxi nat e FroBortl on of dues spent for such political
purposes shall be determned by a coomttee of the
I nternational Executive Board, which shall be appointed
_kl)_K the President, subject to the approval of said Board.
e nenber nmay perfect his objection by individual IK
notifying the International Secretary-Treasurer of his
objection by registered or certified nail; provided,
however, that such objection shall be tinely only during
the first fourteen (14) days of Unhi on nenbership and
during the fourteen (14) days foll ow ng each anni versary
of Uhion nenbership. An objection may be continued from
year-to-year by individual notifications given during
each annual fourteen (14) day period. |f an objecting
nenber is dissatisfied wth the approxi mate proportional
al l ocati on nade by the coomttee of the International
Executive Board, or the disposition of his objection by
the Internati onal Secretary-Treasurer,
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he may appeal directly to the full-International

Executi ve Board and the decision of the Internationa

Executive Board shal | be appeal able to the Public Review

Board or the Gonvention at the option of said nenber.

Article 16, 87; cited in UAWConstitution, Reid 11, 479

F. 2d 17 (CA 10, 1973) at 518-19 n

The Gourt then held the case was noot, citing, Allen. In Seay, a
simlar result was reached. On remand, 371 F. Supp. 754 (1973), the D strict
Gourt found, in light of the Reid decision, supra, that an agreenent by the
union to follow the decision of the UAWin Reid and provide a pro rata rebate
of that portion of objecting menbers fees, on request, which had been used for
political purposes, resulted in a reduction of the case to mnor problens of
accounting. The Gourt held that breach of the union's duty of fair
representati on had been negated, and granted summary judgenent for the
defendants. The CGourt of Appeal s reversed, however, citing Alen, and
remanded for a factual hearing on whether the union would admnister its
intra-union renedy fairly. Absent an allegation that they woul d not, the
Gourt gave no indication that it disapproved of dismssal for nootness. Seay,
after all, was a case under the Railway Labor Act, and the union had been on

notice at |least since Sreet that it could not use dues for political

pur poses.
In Linscott v. Mllers Falls Co., 440 F. 2d 14 (CA 1 1971), a

Seventh Day Adventist refused to pay initiation fees or dues under a
col | ecti ve bargai ni ng agreenent requiring a union shop, and was di schar ged.
The Gourt found state action, then proceeded to the "nore difficult” question

of whether a governnental interest justified the interference, stating:
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A strong governnental interest in the union ShOB was found
in Hanson. Sone enpl oyees clai ned that being obliged to
join the union deprived themof freedomof association as
guaranteed by the First Arendnent, and that conpel |ling the
paynent of dues violated Ffth Arendnent due process. As
agai nst these contentions the Court held that "[I]ndustri al
peace along the arteries of coomerce [as] a legitinmate
objective," 351 US at 233, 76 S Q. at 719, justified the
I eg| slation. Undoubtedly the Court recognized the validity
and i nportance of the congressional purpose to achi eve

uni f orm uni on nenbership, both to further peaceful | abor
relations, and as desirable for its won sake, to require a
Rgir sharing of the costs of collective bargaining. 1d. at

Accordingly, the Gourt denied the claim hol di ng:

Her alternative is not absolute destitution. The cost to her
Is being forced to take enpl oynent in a nonuni on ship -

here, | ess renunerative enploynent. Ve conclude that in

wei ghing the burden which falls upon the plaintiff if she
woul d avoi d offering her religious convictions, as agai nst
the affront which sustaining her position would offer to the
congressional |y supported principle of the union shop, it is
plaintiff who nust suffer. 1d. at 18,

citing Gay v. GQulf, Mbile and Chio RR,(CA 5,

1970), 429 F. 2d 1064, cert. denied 400 U S 1001,

cf. CGap Santa Mue, Inc. v. NL.RB, DC dr.; 970,

424 F. 2d 883.

The first California decision to consider this question was De
Mlle v. Amwerican Federation of Radio Artists, 31 Gal. 2d 139, 187 P. 2d 769

(1947), where a special assessnent of $1.00 per nenber was voted by uni on
nenbers to defeat a ball ot neasure designed to prohibit the union shop in
Galifornia, and the plaintiff refused to pay. The California Suprene Court
uphel d the assessnment against a Frst Arendnent chal | enge, reasoning that the
nenber and the association were distinct, and the uni on represented the common

or group interests of its nenbers, as distinguished fromtheir personal or
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private interest:

Sructurally and functionally, a labor union is an
institution which involves nore than the private or personal
interests of its menbers. It represents organi zed,
institutional activity as contrasted wth whol |y individual
activity. This difference is as well defined as that

exi sting between individual nenbers of the union. Id. at
391-2, citing Lhited Sates v. Wite, 372 US 694, at page
701, 64 S Q 1248, at page 1252, 88 L ed 1542, 152 ALR 1202.

The Galifornia Gourt al so found the dues and assessnents had been
validy passed by a ngjority vote, and stated:

Innowse nay it be said that it necessarily represented
the opinion o ever%/ i ndi vi dual nenber thereof, and
consequent |y that of the plaintiff. Mre disagreenent wth
the majority does not absol ve the dissenting mnority from
conpliance with action of the association taken through

aut hori zed uni on nethods. And conpl i ance - here paynent by
the plaintiff of the assessnent - would not stanp his act as
a personal endorsenent of the declared viewof the najority.
My ority rule necessarily prevails in all constitutional
governnent including our federal, state, county and

nuni ci pal bodi es, el se paynent of a tax levied for a duly
aut hori1 zed and proper objective coul d be avoi ded by the nere
assertion of beliefs and sentinents opposed to the _
acconpl i shnent thereof. In a governnent based on denocratic
princi PI es the benefit as perceived by the ngj .or|t?;
prevails. And the individual citizen would raise but a
faint cry of invasion of his constitutional rights should he
seek to avoid his obligation because of a difference in
personal views. |bid.

In conclusion, the Gourt cited other exanples of this
princi pl e:

The plaintiff states that this is a case of first inpression.

But the principles involved and applicable to the facts are not
new Here novelty is present only in the assertion that the
proper use of association funds nmay be avoi ded by a nmenber who
Is commtted to a mnority view Qher organi zations, such as
Medi cal Associ ations, Bar Associations, and the |ike, have used
their funds to support favorable legislation or defeat neasures
considered in the opinion of the maority or its duly authorized
representatives
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to beinimval tothe public interest or toits own

wel fare. It has never been considered that a difference
of opinion wthin the association as to the use of

associ ation funds for such purposes, where ot herw se
lawful, was a matter for judicial interference. 1d. at
393.

In Mtchell v. TAM 196 C 2d 796, 16 Cal. Rotr. 813 (1961), a union

expel | ed two nenbers for canpaigning for a right-to-work law, and the
California Dstrict Gourt of Appeal held they were entitled to reinstatenent,
since they did not purport to represent the union. The Court there

di stinguished De MIle, supra, stating:

It was pointed out by the court that it was not
contended by the plaintiff that he was prevented in
any way frompublicly or privately expressing his
personal views on the subject, and it was al so nade
clear that the defendants did not declare that acts
or expressions of individual nenbers favorable to the
proposi tion V\DU| d constitute grounds for charges of
disloyalty. (Pp. 147-148.) Athough the opi ni on
nakes this distinction in answer to a constitutional
argunent, it is clear that the union action invol ved
herein was not involved in the De M|l e case, and
furthernore, that the policy question here presented
- the extent to which a union should be permtted, in
its own interest, to use the threat of expulsion to
exhibit the expression of political views by its
menbers -was al so not involved in that case. Id. at
801. Footnote omtted. See also, Spayd v. R nging
Fbck Lodge No. 655, 270 Pa 67, 113 A 70 (1921).

. v. Witney, 62 NE 2d 744 (Chio App.
(1945) ; Harrison v. Bro. of Ry. and S'S Qderks, 271
SW 2d 852 (Ky., 1954).

Yet Mtchell was an "interference" case, while De MIIle concerned
opposi ng beliefs. As to the forner, the interest in being free from coerced
expression clearly outweighs the state's interest in labor stability, whereas
inthe latter, it has been recogni zed that the Legislature has a strong

interest in achieving uniformy in
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uni on nenbership, "both to further peaceful |abor relations and, as desireabl e
for its own sake, to require a fair sharing of the costs of collective

bargai ning." Linscott v. Mllers Falls (., supra, 440 F. 2d at 17.

Utinately, therefore, application of these principles to cases
arising under the NLRA nust depend on further analysis, both as to the issue
of state action, and the relation between political expenditures and

col | ecti ve bargai ni ng.
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Sate Action:

Nei t her Abood nor Hanson, Street, or any simlar decisions provide

direct guidance in cases which arise under the NLRA or therefore under the
ALRA, see, e.g., Comment, "The Regul ation of Union Political Activity:
Majority and Mnority Rghts and Renedi es”, 126 U of Pa. L. Rev. 386 (1977),
since constitutional limtations have not generally been hel d applicable to

| abor unions in the absence of significant governnent invol venent, or "state
action". As the Suprene (ourt early renarked: "V¢ do not suggest that |abor
uni ons which utilize the facilities of the National Labor Relations Board
become Governnent agenci es or nay be regul ated as such.” American

Communi cations Associate v. Douds, 339 US 382, 402 (1950).

Joseph Rauh argued that cases which have suggested that unions are
subject to constitutional standards fit into the follow ng categories:

1. The private body was exercising a basic state function,
typically wth the affirnati ve cooperation of the state. For
exanpl e, it may have been running a primary political election,
or running a conpany town.

2. The private body was invoking affirmative state action by
seeking judicial enforcenent or recognition of a private
contract.

3. The private body had derived its power to act in a
particul ar capacity or engage in a specific activity, usually
nonopol i stic or exclusive, by virtue of a statute, and was
regul ated in the exercise of this power by governnental
authority. Rauh, Supra at 138-9. Footnotes omtted.
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The first case to suggest that private associations mght be held to

constitutional standards was Marsh v. A abanma, 326 U S 501 (1946), where a

worman was convi cted under state law for trepassing in a "conpany town" while
handi ng out Jehovah's Wtness tracts wthout permssion. O the strength of
Marsh, sone have argued that the powers of unions are simlar to those of a
legislature, and that state action is therefore present in any union certified
as an excl usive col |l ective bargaining agent. See Note, Individual Rghts in
Industrial Self-Governnent - A"Sate Action” Analysis, 63 NWUL. Rev. 4
(1968); cf. Blumrosen, Goup Interests in Labor Law 13 Rutgers L. Rev. 432,
482-483 (1959). Professor V¢l lington, for exanple, has witten:

Mbst private activity is infused with the _

governnental in much the way that the union shop is

.... BEnacted and deci sional |aw everywhere

condi tions and shapes the nature of private

arrangenents in our society. This is true wth the

commercial contract-regulated as it is by _

conpr ehensi ve uniformstatutes - no less than wth

the col |l ective bargaining agreenent .... H

V¢l | i ngton, Labor and the Legal Process 243 (1968).

The Suprene Court, however, has never adopted this view See,
e.g., EnmporiumGCapwell Co. v. Community O gani zation, supra, at 62-65;

NRBv. Alis-Chalmers Mg. Qo., 388 US 175, 180-181 (1967).

Two lines of reasoning energe from Marsh, where the Court found
sufficient state action to hold a private association to FHrst Anrendnent
standards. First, where a private association significantly inhibits or
coerces the exercise of First Arendrment rights, it is constitutionally

appropriate that a court intervene, as
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a public policy favoring protection of individual rights may be found to
predom nate over an association's interest in protection from governnental
regul ation. A second rationale for finding state action, is that the
associ ation has becone, in effect, an agency of the state, exercising a
"public function.” This theory has two ingredients: first, that the private
associ ation perforns functions whi ch ot herw se woul d have to be perforned by
governnent; and second, that the function of restricting private rights is
del egated by the government. This was evidenced in Marsh by the fact that the
| ocal ordi nance was subject to enforcenment by the A abama crimnal courts.
In Smth v. Alwight, 321 US 619 (1944); see also Terry v.
Adans, 345 US 461 (1953); A Pekelis, Law & Social Action (1950), the

Suprene Gourt again found state action in the case of a private associati on,
under criteria resenbling those found in Marsh. There, petitioners, who were
bl ack, were deni ed opportunity to vote in a Texas prinary because they

were not nenbers of the Texas Denocratic Party which restricted its nmenbership
to whites. The Suprene Court held the Texas Denocratic Party had a "strange-
hol d* on the el ectoral process. Furthernore, Texas statutes directed that
party officers were to conduct prinary el ections, operate as el ection
officials, and certify candidates over for the official prinary ballot. The
Qourt said: "The party takes its character as a state agency fromthe duties
i mposed upon it by state statutes; the duties do not becone natters of private

| aw because they are perforned
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by a political party." 321 US at 663. See also B ack, "Sate Action",
Equal Protection and Galifornia s Proposition 14, 81 Harv. L. Rev. 69 (1967);
Henkin, "Shelly v. Kraner: Notes for a Revised Qoinion", 110 U Pa. L. Rev.
473 (1962); Horowtz, "The Msleading Search for Sate Action - Under the
Fourteenth Arendnent”, 30 S CGal. L. Rev. 208 (1957).

e can argue that a union is "exercising a public function" where
It is recognized as. the exclusive certified bargai ning agent, since it
derives power fromfederal |egislation to be the exclusive representative of
all enployees in aunit, fix their rights under a collective bargai ni ng agree-
nment, and represent themin the prosecution of their grievances. As was

recogni zed in Douds, supra, a union in this capacity is the del egate of

gover nnent, whose function it is to help preserve "l abor peace.” . Mili ck,
"Toward a New Qonstitutional Status for Labor Unhions: A Proposal”, 21 Rocky
M. L Rev. 260 (1949); Rauh, "dvil Rghts and Liberties and Labor Unions", 8
Lab. L.J. 874 (1957); Arthur S. Mller, "Private Governnents and the
Gonstitution", occasional paper, Center for the Sudy of Denocratic
Institutions (1959). Yet (ourts have found that exclusinity alone is
I nadequate for a finding of state action.

Sone Gourts have held that a union, by analogy to a | egislature,
nmay be found to have certain duties to its nenbershi p under the Fourteenth

Arendnent. In Steele v. Louisville and NR Co., supra, for exanple,

petitioners were enpl oyed in the bargai ning unit, but had been excluded from

t he uni on because they were bl ack, and the union negotiated a contract wth
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the conpany in which they were deprived of seniority. Justice Sone di sposed
of the case by reading into the Railway Labor Act a duty of fair
representation on the part of the bargaining agent, but indicated that if this
construction were not possible, he would reach the constitutional question.
S one argued, that:

(ongress has seen fit to clothe the bargaini ng

representative wth power conparable to those possessed by a

| egi sl ative- body both to create and restrict the rights of

those whomit represents, ... but it has al so i nposed on the

representative a corresponding duty. V¢ hold that the

| anguage of the Act to which we have referred, read in the

light of the purposes of the Act, expresses the ai mof

Qongress to inpose on the bar%al ning representative of a

craft or class of enployees the duty to exercise fairly the

power conferred upon it in behal f of all those for whomit

ggtzs, W thout hostile discrimnation against them |d. at

Yet the inposition of this duty falls short of a finding of
gover nrent al i nvol venent .

In Hanson, the Suprenme Court found state action in the Railway
Labor Acts' requirenent of an agency shop wthout respect to state |aw, supra,
at 232, yet in a simlar case, Judge Learned Hand found no state action, since
the statute only permtted, rather than required, union shop agreenents. Gten
v. Baltinore & hio RR, 205 P. 2d 58 (1953). See also, e.g., Hudson v.
Atlantic Goast Line RR, 242 NC 650, 89, SE. 2d 441 (1955); International

Ass' n of Machinists v. Sandberry, 277 SW 2d 777 (Tex. Av. App. 1974).

Justice Douglas, in Hanson, supra, had argued:

If private rights are being invaded, it is by force of
an agreenent nade pursuant to federal |aw which
expressly decl ares that
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state lawis superceded .... In other words, the federal
statute is the source of power and authority by which
any private rights are lost or sacrificed .... The
enact nent of the federal statute authorizing union shop
agreenents is the governnental action on which the
Qonstitution operates, though it takes a private
agreenent to invoke the federal sanction. 1d. at 232

Goncurring in Sreet, supra, Douglas added, that:

S nce neither Gongress nor the Sate | egi slatures can
abridge [First Anendnent] rights, they cannot grant the
power to private groups to abridge them As | read the Frst
Arendnent, it forbids any abri dgenent by gover nment whet her
directly or indirectly. Id., at 777.

At least one witer has agreed, and argued:

Wen a union, pursuant to the NLRA enjoys a union shop
agreenent or is the exclusive bargaining representative
for the enpl oyees, the requisite state action is present
totrigger a sim lar anal ysis for dissident union
nenbers who are represented by that union and who have
nade their objections known to it. Coment, supra, 126
U of Pa. L. Rev. at 424.

Thi s argunent, however, rests entirely on the degree of governnent
i nvol venent, which, in political contribution cases where mnority rights are
to sone extent guaranteed by internal union procedures, is mninal. The
Harvard Law Revi ew has suggested, in connection with the Sreet decision:

A threshhol d questi on was whet her governnental action
was invol ved in the execution or enforcenent of a union-
shop contract in a state wth no right-to-work [aw an
i ssue not resol ved in Hanson. Conpare Rai |l way Enpl oyee' s
Departnent v. Hanson, 351 US 225 (1956), wth Gten v.
Saten Island Rapid Transit Ry. Go., 229 F. 2d 919 (2d
dr.), cert. denied, 351 U S 983 (1956), and

Illngt on, supra not e 925, at 354-56. Resol ution of
this issue woul d have been conplicated by the fact that
tﬂe trial court had found union shops to be contrary to
t he
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constitution, law and public policy of Georgia although
its right-to-work statute expressly excepted railway

uni on shops. See Ga. (bde Ann.  854-901(a) (1961). |If
no governnental action were found, no further
constitutional issues need have been faced. The Court
seens to have assuned that governnental action was
present. 367 US at 749-50; this would have required it
to decide, anmong ot her things, whether the dissenters'
freedons of association and speech were viol ated by
unions' political activities which, although they did
not directly restrict the dissenters' expressions of
political support, did derive sone force fromtheir

unwi | |1 nP nonetary contributions, resulting in a ﬁer haps
negligi bl e decrease in the net effectiveness of the
dissenters' political strength. 75 Harv. L. Rev., supra,
at 237. For views favoring application of all or nost
provisions of the Gonstitution to the activities of all
or nost private groups see, e.qg., Mller, the
Gonstitutional Law of the Security Sate, 10 San. L.
Rev. 620, 655-56 (1958); Malick, Toward a New Con-
stitutional Satus for Labor Unions: A Proposal, 21
Rocky M. L. Rev. 260 (1949).

Spending funds to pronote political or legislative interests is not,
however, a state function, nor is it derived fromgo vernnental authority.
The fact that a | abor uni on exercises a nonopoly under |egislative authority

has been held insufficient for a finding of state action, Public Wilities

Commssion v. Pollak, 343 US 451 (1952), and nunerous decisions have found

that individual s may not invoke constitutional protection agai nst unions,
since unions are essentially private. See, e.g., Qiphant v. Brotherhood of
Loconotive Fireman, 262 F. 2d 359 (6th dr. 1958), cert. denied, 359 U S 935
(1959), rehearing denied, 359 U S 962 (1959); Qten v. Baltinore and QR R
(., 205 F. 2d 58 (2nd Gr. 1953); WIllians v. Yellow Cab Go., 200 F. 2d 302
(3rd dr. 1952), cert. denied, 246 U S
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840 (1953); Gourant v. International Photographers, 176 F. 2d 1000 (9th dr.
1949), cert. denied, 338 US 943 (1950); Wcks v. Southern Pacific Co., 121
F. Supp. 454 (S D Cal. 1954), aff’'d, 231 F. 2d 130 (9th dr. 1956), cert.
denied, 351 U S 946 (1956).

Uhli ke the Railway Labor Act, the authorization for union shops
contained in section 8(a)(3) of the National Labor Relations Act, does not
override contrary state law Retail Qerks International Association v.

Schernerhorn, 373 U S 746 (1963). dven the permssive nature of the

statute, Qourts of Appeal have divided on the state action issue. Conpare
Linscott v. Mllers Falls Go., 440 F. 2d 14, 16-17 (1st dr.), cert. denied,
404 US 872 (1971), and Seay v. McDonnel| Douglas Corp., 427 F. 2d 996, 1002-
03 (9th Ar. 1970), wth Buckley v. Arerican Federation of Tel evision and
Radio Artists, 496 F. 2d 305, 309 (2nd dr.), cert. denied, 419 US 1093
(1974), and Reid v. McDonnell Douglas Corp., 443 F. 2d 408, 410-11 (10th QGrr.
1971).

In Abood, supra, the Gourt indicated in a footnote that it viewed
state action under the Railway Labor Act as altogether different under the
Taft-Hartl ey Act:

Unli ke 814(b) of the National Labor Relations Act, 29
US C 8164(b), the Railway Labor Act preenpts any
attenpt by a Sate to prohibit a uni on-shop agreenent.
Had it not been for that federal statute, the uni on-shop
provi sion at issue in Hanson woul d have been inval i dat ed
under Nebraska | aw The Hanson court accordingly
reasoned that governnent action was present: "[T]he
Led\%al hst atute is the source of the power and authority
y Wwhi c
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any private rights are lost or sacrificed .... The

enact nent of the federal statute authorizing union shop
agreenents is the governnental action on which the
Gonstitution operates ...." 351 U S, at 232. See also
Id., at 232 n. 4 ("Qnce courts enforce the agreenent the
sanction of governnent is, of course, put behind t hem
See Shelley v. Kraener, 334, US 1; Hird v. Dodge, 33"4
US 24, Barrows v. Jackson, 346 U S 249"). Abood,
supra, n. 12 at 218-19.

The Gourt further stated "Nothing in our opinion enbraces the
premse ... that private collective bargai ning agreenents are, W thout
nmore, subject to constitutional constraints." 1d., n. 23 at 226.

The plaintiffs in Abood argued that Hanson and Street were

di sti ngui shabl e because they invol ved private sector collective bargai ni ng,

wher eas Abood invol ved the public sector. Justice Powell in his concurring

opinion agreed, 97 S. . at 1807-9. Powell argued that private and public
sector cases nay al so be distingui shed on the basis of government

authorization, and that the requisite state action was not present in Hanson

and Street, because the governnment had nerely authorized the agency shop. "In
Abood, however, the government has agreed to conpel paynent of fees to the
union as a condition of enploynent”. |d. at 1809. Unfortunately, both

interpretations find support in the Hanson and Street cases. Justice Dougl as,

who wote the opinion in Hanson and concurred in Sreet, stated that "since

nei ther Gongress nor the state |egislatures can abridge First Arendnent
rights, they cannot grant the power to private groups to abridge theni. 367
US at 777; 351 US at 232. Justice Frankfurter, who concurred i n Hanson

and di ssent ed
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in Sreet, took the position that Congress had acted in a "noncoercive way"

and thus no first amendnment guarantees had been inplicated. 367 US at 807.

The Abood Court adopted both the hol ding i n Hanson and t he reasoni ng of

Dougl as, while Justice Powel |l advanced the Frankfurter position, dis-
ti ngui shi ng between aut hori zation and conpul sion. See cases cited at 97 S
Q. 1807-8. Powel | argued:

An anal ogy is often drawn between the col | ecti ve-bargai ni ng
agreenent in labor relations and a | egislative code. This
Qourt has said, for exanple, that the powers of a union
under the Railway Labor Act are "conparable to those pos-
sessed by a legislative body both to create and restrict the
rights of those whomit represents...." Seele v. Louisville
& NR (Co., 323 US 192, 202 (1944). Sone have argued that
this anal ogy requires, each provision of a private _

col I ective-bargai ning agreenent to neet the same |[imtations
that the Gonstitution i nposes on congressi onal enact nents.
But this Gourt has wsely refrained fromadopting this view
and general ly has neasured the rights and duties enbodied in
a col | ective-bargai ning agreenent only agai nst the
limtations i nposed by Congress. See Enporium Gapwel | Co.

v. Wstern Addition Community ON?., 420 U.S. 50, 62-65
(1975); NRBv. Allis-Chalners Mg. CGo., 388 US 175, 180-
181 (1967?. ld. at 252, citing Note, "Individual Rghts in
Industrial Self-Gvernment—-A Sate Action Anal ysis", 63 Nw
UL Rev. 4 (1968); cf. Blummosen, "Goup Interests in Labor
Law', 13 Rutgers L. Rev. 432, 482-483 (1959).

In a footnote inmedi ately foll ow ng this passage, Powell anplified
on this reasoni ng:
If collective-bargai ning agreenents were subjected to the

sanme constitutional constraints as federal rul es and
regul ati ons,
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it would be difficult to find any stopping place in the
constitutionalization of regul ated private conduct. Mst
private activity is infused wth the governnental in nuch
the way that the union shop is.... Enacted and deci si onal

| aw ever ywhere conditions and shapes the nature of private
arrangenents in our society. This is true wth the
commercial contract—+egulated as it is by conprehensive
uniformstatutes—no | ess than wth the collective
bargaining agreenment.... Id., n.7, p. 252, citing H

Vel |'ington, supra, 244-245 (1968).

The Gourt al so quoted Professor Summers, to the effect that: "The
uni queness of public enploynent is not in the enpl oyees nor in the work
perforned; the uni queness is in the special character of the enpl oyer."
Summers, "Public Sector Bargaining: Problens of Governnental Deci sion-
maki ng", 44 An. L. Rev. 669, 670 (1975). |1d. at 230.

Powel | sought to distinguish "permssive" state action, found in
contracts allowed by the Railway Labor Act, from"direct" state action,

invol ved in Abood. 1d. at 250-54. The Gourt in Hanson found that the federal

statute was the "source of the power and authority by which any rights are
lost or sacrificed Hanson, supra, at 232. See also, Board® of RR Trai nnen
v. Hward, 343 US 768 (1952); Public UWilities Coomin v. Pollak, 343 US
451 (1952); Steele v. Louisville & Nashville RR, 323 U S 192 (1944), cf.,
Jackson v. Metropolitan Edison Go., 419 U S 345 (1974), whi ch nmay suggest

that a contract under the Railway Labor Act is not state action.

In Linscott v. Mllers Falls Go., supra, the First AQrcuit held

"[1]f federal support attaches to the union shop
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if and when two parties agree, toit, it is the sane support, once it
attaches, even though the consent of a third party, the state is a
precondition" Id. at 16.

The Gourt in Linscott, quoting Hanson, supra at 232, ascri bed

little significance to distinctions between the two | abor statutes, and found
that a uni on shop agreenent under the NLRA constituted governnment action
because "the federal statute is the source of the power and authority by which
any private rights are lost or sacrificed." 440 F. 2d at 16.

Judge Goffin, however, pointed out in a concerning footnote, that
of the four cases cited by the Gourt in Hanson for the proposition that
Gongr essi onal i nvol venent was the "but for" cause of the union shop
provi si ons,

all concerned situations in which the governnental involvenent was
much greater and different than it is here. In Smth v. Alwight,
321 US 649, 64 S Q. 757, 88 L. Ed. 987 (1944), and Public
Uilities Coormn of Dstrict of Golunbia v. Pollak, 343 U S 451,
72 S Q. 813, 96 L. K. 1068 (1952), there was either direct
statutory aut hori zation for or close governnental supervision of
the activities chall enged as unconstitutional. The government was
so involved in the chall enged activity that the private party was
viewed as performng a governnental function. Steele v. Louisville
&NR (G., 323 US 192, 65S Q. 226, 89 L. K. 173" (1944), and
Brot herhood of Railroad Trainnen v. Howard 343 US 768, 72 S. Q.
1022, 96 L. Ed. 1283 (1952), concerned st at ut or?/_ interpretation as
opposed to the applicability of Constitutional limtations to
private parties. In both opinions, the challenged activity was
specifically authorized by Congress. Id. at 19.

Goffin al so comment ed, that

Section 14 (b) is not only incapable by its terns of
overriding any inconsistent state | egislation but, unlike
the Railway Labor Act provision, represents a weakeni ng
rather than a strengthening of federal policy toward the
union shop. S nce it cannot be realistically clained that
the net effect of
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8 14 (b) was to increase federal support for the union shop,
it would followlogic ally froma ruling that 8 14(b) con-
stitutes federal support and authority for uni on shops that
the pre-1947 ongressional silence al so constituted federal
support and authority. Fromthe logical point it is but a
short step to the conclusion that all Congressional silence
constitutes endoresenent or, put another way, that all
federal inaction is really federal action. [d. at 19-20.

I n concl usi on, he stated:

It strikes ne oddly to think of every termin a bargaini ng
agreenent as bearing the inprinatur of the federal
governnent sinply because of the fact that a federal agency
I's charged w th supervision of the processes of reaching
agreenents, the end results of which are for the parties to
determne. Mreover, | see no necessity for such a concept.
Shoul d a Earty seek to enforce any agreenent discrimnating
agai nst the exercise of a person's constitutional rights,
courts woul d, under Shelley v. Kraener, 334 US 1, 68 S (.
836, 92 L.Ed. 1161 (1948), sinply not enforce it. I|d. at 20.

The Tenth Qrcuit, has agreed, and held that 8 (a) (3) did not
render union shop agreenents "government action”, since the state's role was
nerely "neutral and permssive". Reid v. MDonnell Douglas Gorp., 443 F.2d
408, 409-11 (CA 10, 1971). In Buckley v. AFTRA 496 F.2d 305 (CA 2, 1974),

the Second Adrcuit assuned state action for purposes of argunent, but never
reached the question, since it decided there was no violation. The Court
recogni zed, that:
Wen private action becones imbued wth a. governnental
character, or when the Governnent significantly insinuates
itself into the operative activities of private parties, then

action by private parties nay be regarded as "state action”
and, if so, wll be subject to
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all the constitutional limtations on governnental action.

Bvans v. Newton, 382 U S 296, 299, 86 S . 486, 15 L. H.2d

373 (1966); Burton v. WImngton Parking Authority, 365 U S

715, 772, 81 S. Q. 856, 6 L.ED 2d 45 (1961).

The furtherest point, so far as "state action: is concerned, has
been reached in cases involving racial discrimnation. In Qiphant v.

Brot herhood of Loconotive F renen and Engi neers, 262 F.2d 359 (6th dr. 1958),

for exanple, the Sxth Arcuit was faced wth a challenge to a provisionin a
uni on constitution which restricted nenbership to whites. Petitioners, who
were bl ack, clainmed the provision denied themequal protection of the | aws.
The court denied relief, ultinately, because there was no agency of the
federal governnent responsible for appellants' plight. In Qiphant,
petitioners were enpl oyed in the bargaining unit, but were deni ed nenbership
inthe union, and the union was a certified bargai ni ng agent under the Railway
Labor Act. Nonethel ess, there was no discussion in Qiphant of the state
action question.

In Bhridge v. Rhodes, 268 F. Supp. 83 (S.D. (hio 1967), a bl ack

construction worker sought to enjoin the state fromawarding a contract for
construction of a public building to a contractor who had used uni ons wor ki ng
out of aracially discrimnatory hiring hall with a valid union security
clause. The Court held the contractor was under an affirnative duty to enpl oy
aracially mxed work force because he was aiding the state in performng an

essential governnent function. The
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presence of a union security clause in Ehridge nakes it distinguishabl e
froma case like Qiphant in which there was none. Nonethel ess, a
constitutional duty in this case was fixed on a contractor who had no
"strangl e-hol d' on the industry, and was only a single enpl oyer.

Recently, the Suprene Gourt has narrowed its
interpretation of state action inrelation to private associations. Thus, in
Mbose Lodge No. 107 v. Irvis, 407 U S 163 (1972); see al so, Evans v. Abney,
396 US 435 (1970), the Gourt held the granting of a |liquor |icense

insufficiently "significant” for the Fourteenth Arendnent, and hel d the
licensing relationship did not approach the "synbiotic relationship" between
public and private activity relied on in Burton v. WI mngton Parki ng
Authority, 365 US 715 (1961). In Golunbia Broadcasti ng Systemv. Denocratic
National Commttee, 412 US 94 (1973), O. Lucas v. Wsconsin Hec. Power,
466 F.2d 638 (7th Ar. 1972), cert. denied, 409 U S 1114 (1973); Jackson v.
Metropolitan Edison Go., 483 F.2d 754 (3d dr. 1973), cert. granted, 415 U S

912 (1974), the Qourt split over state action in the granting of broadcasting
licenses, and in Hiudgens v. NLRB, 424 U S. 507 (1976), the Suprene Court held

there was insufficient state action in shoppi ng center picketing cases to
warrant application of the Frst Arendrent.

In the present case, General Counsel's sol e argunment wth respect
to state action is that wthout the Act, an enpl oyer woul d have no duty to

di schar ge enpl oyees who
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did not nake CPD contributions. Respondent's Suppl ementary Brief, p. 1. Yet
as Respondent al so points out, wthout the Act an enpl oyer mght termnate an
enpl oyee "at wll", which has been held to include "a good reason, a bad
reason, or no reason at all." See, e.g., Associated Press v. NLRB, 301 U S

103, 132 (1937); RJ. Lison Go. v. NLRB, 379 F.2d 814, 817 (CA 7, 1967);

Lawence Sressin, Enployee D scipline, 2-3 (1960). Moreover, enployers are

permtted by the Act to enter into agreenents which contain union security
clauses, and the state by no means "wites the contract” for the parties, or
exercises a "strangl e-hol d' on the exercise of collective bargaining rights
sufficient for a finding of state action. This formof involvenent is nore
akin to the "permssive" action of governnent, that the "direct" action in

Marsh and S eel e.

In addition, the ALRAis significantly different fromeither the
Rai | way Labor Act or the NLRA in that the former cut union security at dues,
fees, and assessnents, that is, at the financial core of nenbershi p, whereas
the ALRA permts greater latitude, interfering only when conditions of
nenber shi p are "unreasonabl €', or not uniformy applied.

For these reasons, and those which flowfromthe cases cited, |
conclude that there is insufficient state action to warrant application of the
Frst Arendnent in this case. The principles of free association are,
however, recogni zed under the ALRA which calls for "full freedom of

association". It is therefore necessary to apply First
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Anendrent case law, not in the sense of "strict scrutiny", as under the
Fourteenth Anendnent, but in the sense of |egislative policy.

Political Expenditure and (ol | ective Bargaini ng

Assumng the application of Frst Arendnent principles as policy,
it is necessary to consider the legal standard by which CPD funds are to be
judged. In order to do so, it is necessary to consider the distinction drawn

I n Abood, supra, between politics and col | ective bargai ni ng. Respondent argues

in her Brief that legislative policy rejects use of this distinction as the
basi s for a deci si on-naki ng st andar d:

The Legi sl ature acknow edged that farmwork is not nerely
anot her occupation; it is awy of life. Axd it enacted the
ALRA expressly as one of perhaps nmany stepping stones to the
goal of elimnating the social injustice and econom c
dislocation of farnworker |ife. Because farnworker life, for
exanpl e, is characterized by mgrancy, union political
activities surrounding nany of the factors whi ch cause and
per pet uat e m grancy §e. g immgration probl ens and

pol I ci es) and nmany of the consequences of mPr ancy (e.g.,
poor education of farrmworker children) are all
unquestionably related to the union's ability to act
effectively as a bargai ning representative ... Lobbying and
legislative activities, as well as el ection of candi dates,
which will further such activities are of vital inportance
to the survival of the U-Wand any uni on of farmorkers.

| ndeed, such political activities, which greatly influenced
the fornative years of the |abor novenent in the fight for
child labor |aws, the eight-hour day, etc., have only
relatively recently begun for farnworkers. Respondent's
Brief, pp. 21-22.

ol l ective bargaining is defined in the Taft-Hartley Act as:

the perfornmance of the nmutual obligation of the enpl oyer
and the representative of
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the enpl oyees to neet at reasonable tinmes and confer in good faith
wth respect to wages, hours, and other terns and conditions of
enpl oynent, or the negotiation of an agreenent, or any question
arising thereunder, and the execution of a witten contract in-
corporating any agreenent reached if requested by either party ..."
29 US C 8158(d). See also, e.g., R Smth. L. Mrrifield &D.
Rot hschild, Collective Bargaining and Labor Arbitration 3, 8(1970);
P. Harrlson & J. (olenan, Gals and Sragegy in ol lective

Bargai ni ng 16(1951);J. Van S ckle, Industry Wde ol | ective

Bar Pa| ning and the Public Interest 6(1947); H Davey, Contenporary
ol l'ective Bargaining 6 (1951); Id. at 9; C Randle, Collective
Bargai ning Principles and Practices 86-87 (1951); Chanberlain,
supra, n. 122 at 121, 125, 130. M Trotta, ol lective Bargai ning,
\1/|9|72§ 1961); A Soan & F. Witney, Labor Relations 181 (2d ed.

Yet this narrow definition excludes a nunber of factors which directly affect
the bargai ning process. Professor Véllington for exanple, has witten:

The economc position of both | abor and nanagenent - their power at
the bargaining tabl e -is dependent upon nany variabl es, not the

| east of which (at least in the short run) Is ever changi ng federal
and state law The inpact upon econon c power of federal

| egi sl ati on whi ch makes certai n enpl oyer and uni on practices
illegal is obvious. A wunion, for exanple, may not apply secondary
pressures to bring its adversary to terns. And its freedomto
engage in organi zational picketing is |imted. Less obvious, but
also inportant to the power of a union at the bargaining table, are
mni mumwage | egislation, social security legislation, [egislation
deal ing w th unenpl oynent and wor knmen' s conpensati on, and the nany
other forns of welfare | egislation which provide a foundation upon
whi ch unions nay build in bargai ning wth nanagenment. Anot her
factor that may be equally inportant to the union's economc
position at the bargaining table is tariff legislation or other
types of industry protecting or subsidizing enactnents. Mre
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attenuat ed perhaps, but still inportant, are the
eneral economcal policies of an admnistration.
Is it then any wonder that busi ness-m nded uni ons

are interested in politics and politicians?)

Vel | ington, supra at 247.

In Retail derks Local 1625 v. Schernerhorn, 373 US 746 (1963),

the Gourt recogni zed that union funds are often spent for non-bargai ni ng
pur poses:

Rat her tYpipaIIy, unions use their nenbers' dues to
promot e [ egi slation which they regard as desirable and to
defeat |egislation which they regard as undesirable, to
publ i sh newspapers and nagazi nes, to pronmote free | abor
Institutions in other nations, to finance | ow cost
housing, to aid victins of natural disaster, to support
charities, to finance litigation, to provide

schol arships, and to do those things which the nenbers
authorize the union to dointheir interest and on their
behal f. Undion brief, quoted inld. at 753, n.6.

The Gourt further recognized:

If the union's total budget is divided between collective
bargai ning and instituti onal expenses and if nonnenber
paynents, equal to those of a nenber, go entirely for

col | ective bargaini ng costs, the nonmenber wl | pﬁ¥ nor e
of these expenses than his pro rata share. The nenber

will pay less and to that extent a portion of his fees
and dues is available to pay institutional expenses. The
union's budget is balanced. By paying a | arge share of
col I ective bargai ni ng costs the nonnenber subsidi zes the
union's institutional activities. 1d. at 754.

Yet the court concl uded that union dues "nmay be used for a variety
of purposes, in addition to neeting the union's costs of collective
bargaining." |d. at 753-4. It further recognized that limting union

expendi tures to col |l ective bargai ni ng purposes is nmeani ngl ess:
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UAW  supr a,

It is plainly not an adequate renedy to limt the use
of the actual dollars collected fromdi ssenting

enpl oyees to col |l ective bargai ning purposes. Such a
limtation "is of bookkeepi ng significance only
rather than a matter of real substance." It nust be
renenbered that the' service feeis admttedly the
exact equal of nenbership initiation fees and nont hly
dues .... and that .... dues collected fromnenbers
nay be used for a' variety of purposes”, in addition
to neeting the union's costs of collective
bargaining. Ibid. Archibald Cox has simlarly
witten, concludi ng that

It isdifficult, if not inpossible to separate the
econom c and political functions of |abor unions.

R ght-to-work | aw af fects uni on organi zati on and

col I ective bargai ning. Legislation subjecting unions to
the antitrust laws or confining their scope to the

enpl oyees of a single conpany woul d greatly weaken their
bargai ning power, If it did not destroy themaltogether.
A though it seens unlikely that the LMRDA w il seriously
inpair the strength of | abor o&ganizations, nany uni on

| eaders hol d an opposite view which tinme nay prove
correct. Political action in these spheres of union
interest is hardly nore than incidental to the union's
economc activities. Asimlar link exists even when a
union takes political action upon a broader front. The
basi ¢ phil osophy of a President and his party affects
appoi ntnents to agencies |ike the National Labor

Rel ations Board, which in turn exerts trenendous

I nfl uence upon the course of |abor relations. Even the
tariff inpinges on | abor negotiations. The bargai ni ng
power of the Hatters Lhion, for exanple, is affected by
the conpetition of |owcost foreign goods. Gox, Law and
the National Labor Policy, 107 (1960).

As the UAWs General Gounsel argued to the Supreme Court in

For a hundred years, if Your Honors, please, we have
been engaged in political activity. Qur own union
Gonstitution, fromits first day, urges it. e cannot
draw a | i ne between bargai ning and politics. Bargaining
i s suppl enented by legislation and | egi s-
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lation is suppl enented by bargaining. Now you cannot split
| egislation frombargai ning. At the bargaining table we get
Blue Goss and Blue Shield and at the Congress we ask for
national health insurance to supplenent it. In Congress we
get unenpl oynent conpensation, and at the bargai ning tabl e
we supplenent it wth suppl enentary unenpl oynent paynent.
This I1s as one, what you have here, the bargai ning and the

| egislative process. ficial Transcript of proceedi ngs
before the Supreme Gourt of the Lhited Sates on Decenber 4,
1956, Iop. 8284, cited in John F. Lane, "Analysis of the
Federal Law Governing Political Expenditures by Labor -

Lhi ons”, 9 Labor Law J. 725 (1958).

It should therefore be obvious that any effort to distinguish
bet ween col | ective bargaining and politics wll lead to absurd results.

Wio is to say where the line is to be drawn between

col | ecti ve bargai ni n? and political action? If a union
official comes out of a negotiating session and conpl ai ns
about the attitude of representatives of the Federal

Medi ation and Gonciliation Service who have been in
attendance, has he expressed a political view? Supposi ng
unions were barred frompolitical utterance, what would this
nean in the concrete to their |eaders either in an official
or personal capacity? For exanple, would the AFL-Q O have to
stop paying the salary of President George Meany when he is
requested to appear before a House commttee to state his
views on pending |abor or social legislation? It can safely
be assuned that not all Americans agree even with the
political pronouncenents of the President of the Uhited

S ates when he appears before his party's nomnating
convention. Yet no one suggests that the taxpayers' First
Arendnent rights are sormehow bei ng vi ol at ed t her eby.
Smlarly, every official action and utterance of the United
Sates Governnent, fromthe submssion by the President of

hi s proposed budget to Congress to the views expressed by
our Anbassador to the Lhited Nations, nust run counter to
the political beliefs of some Anericans. Free speech
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obviously has to be squared wth najority rule in a
denocracy. It is this principle which is ignored by

t hose who seek to restrain union political activity on
the basis of the First Anrendnent. Véhl, "Unions in
Politics", 34 US C L. Rev. 142 (1961).

Justice Frankfurter, dissenting in Street, supra, simlarly

r ecogni zed:

It is a coomonpl ace of all organizations that a mnority

of alegally recognized group nay at tines see an

organi zation's funds used for pronotion of ideas opposed

by the mnority. The anal ogies are nunerous. On the

| argest scale, the Federal Governnent expends revenue

col ['ected fromi ndivi dual taxpayers to propagandi ze

i deas whi ch many taxpayers oppose. Street, supra, at

808.

If we assune, as did the Gourt in Abood, that as part of a
col | ective bargai ni ng agreenent, a union negotiates a nedi cal plan which
i ncl udes paynents for el ective abortion, it cannot be nai ntained that funds
spent for these purposes are not political, or that expenditure of union dues
on their behalf wll not violate individual conscience. |f we assune a
col l ective bargaining bill is before the Legislature, it is plain that
| obbyi ng efforts will be "gernmane"” to collective bargaining. Yet to prohibit
such activity because it is political would be to deny in practice rights the
Act was designed to protect. Gher categories of "political" expenditure cover
the ganut, fromtestinony by union officials before |l egislative comttees or
executive departnents, to solicitation of political contributions at union
neetings, use of union halls for political events, mailing list for political
fliers, union duplicators for political literature, supporting litigation with
political goals in mnd, visits wth foreign political |eaders, direct foreign

aid or assistance, etc.
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Thus, the distinction between politics and "coll ective bargai ni ng
and other mutual aid and protection”, is artificial, and cannot provide a
gui de by which the parties nay pattern their behavior wth any degree of
forseeability. Mreover, it is unrealistic to expect |abor unions not to
engage in political action, or to fund such activity. Uiions are not nerely
| egal, but also political organizations, and rely on their nenbers for ex-
penditures to safeguard their future, interests, both as to workers within a
single bargaining unit and as to labor in general. To act otherw se, would be
to undermne their very existence, and return to the conditions of |abor
instability which provided the very reason for passage of the ALRA Labor's
notto has been fromthe beginning” "an injury tooneis aninury to all”
and even such political legislation as that directed at inflation, unem
pl oyment, energy crisis, and nuclear proliferation, directly affect collective
bargai ni ng, and the wel | -bei ng of | abor as a whol e.

It cannot be expected that the AARB w Il be able to make, in every
case, delicate distinctions between politics and coll ective bargai ning, or
decide what is "gernmane" to each. Nor is it qualified to do so, since the
judicial function does not naturally lend itself to categorizations which
I nvol ve val ue judgenents varying wth historical circunstance and political
clinate .

At the outset, two points are clear. First, the uni on nenbership
has a right to decide, by denocratic process and majority rule, that they wll
engage in legislative action and create a political fund for that purpose,

i nto whi ch nenbers shall contri bute.
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Second, individual nenbers have a collaterial right to be notified that they
nay refuse to contribute to political causes wth which they di sagree, and nmay
not be disciplined or fired fromtheir jobs if they fail to authorize such
deductions. It is inperative that dissenters jobs be insulated fromtheir
political beliefs, whether favoring the enployer or the union. There is
not hi ng, however, in the record here to indicate that the union in any way
attenpted to "coerce" its nenbers into "ideol ogi cal conformty”, or prevented
themfromexpressing their political views, or fromsupporting candi dates or
their choice, either inside or outside union neetings. The argunent that
uni on expendi ture on political or social causes wth which a nmenber di sagrees
per se deprives :that-nmenber of free speech, or constitutes an interference or
restraint, is unsound and unrealistic.

The sinple exercise of majority rule, wthout direct abridgenent,
cannot be hel d a per se violation of mnority rights, or the basis for al
col lective action wll be vitiated. The principle of najority rule requires
protection for the right of the mnority to seek adoption of its point of
view, through denocratic decision-naking, but it cannot be held to deny the
right of the majority to act at all. Nor is it pretended that any other
institution in our society permts such scope to dissent, including state and
federal governnents thensel ves.

Prof essor Vel |ington has suggested that courts have vacill at ed
bet ween two possi bl e tests to determne whet her noney spent in support of
legislation, or a political candidate is germane to the unions' role as

bar gai ni ng agent, but that neither
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test is adequate. These incl ude:

a "reasonabl e" test, which wll probabl e cone cl ose
to giving the unions carte blanche; or a test which
translates into constitutional |awthe same sorts of
arbitrary distinctions between legal and il egal

uni on obj ectives that were inserted into the common
| aw of | abor by judges in the conspiracy and
injunction cases. The fornmer is hurtful for it
surrounds conduct whi ch woul d be regul at ed by
Gongress wth a hal o of constitutionalitg - wth the
quality of legitinacy, which may nake subsequent
congressional action difficult - while the latter,
as the history of |abor and the lawreveals, is

i nt ol e&abl e. VWeéllington, supra, p. 246. Footnotes
omtted.

Vel | i ngt on suggests that courts, assessing the validity of
political expenditures under the Frst Anendnent, shoul d consider the
foll ow ng factors:

on the one hand are to be wei ghed the uses and
purposes to which the noney is to be put, the
| nportance of the objectives in question to the
| abor organi zation, and the extent to which they are
supported by the najority wthin the organi zation;
and on the other hand there is to be assessed the
effect of the union's action on the dissenting
enpl oyee. This requires immersion in the history,
structure, and aspirations of the uni on novenent,
and of the particular union; it requires inmersion
in collective bar 8ai ning, and an under st andi ng of
the rel ati onshi p between econom c power and
political action. | bi d.

Applied here, Véllington's test would require that CP.D funds be
sustai ned, particularly inlight of a history of farmworker powerlessness, or
when conpared with the vast economc and political resources available to
gr ower s.

| therefore reach the follow ng prelinmenary concl usi ons.

1) the union nenbership has a right to decide by denocratic

process and majority rule to engage in political action
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and create a political fund for that purpose into which all nenbers shall
contribute, except that; 2) individual nmenbers nust be notified that they
have a right to refuse to contribute to political causes which wth they

di sagree; 3) those nenbers who di ssent may not be disciplined or fired from
their jobs if they fail to authorize deductions for political contributions to
whi ch they object, and dissenters' job nust be insulated fromtheir political
bel i ef s, whet her opposed by the enpl oyer or by the union.

Yet the CP.D Fund questioned here itself provides that dissenters
need not contribute to political causes to which they object. Nor has General
Qounsel raised an i ssue concerni ng the adequacy of notice to the nenbership,
or cited efforts by the UPWto discipline M. Conchola for his refusal.

O ssenting enpl oyees are given the option of diverting their CP.D. contri -
bution to one of three charities. It is therefore necessary to consider the
i ssue of charitable contributions, in relation to the freedomof non-

associ at i on.
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Mandat ory Charitabl e Gontributi on;

Thus, in spite of argunents to the contrary contained in the
parties briefs, we are not here presented wth an issue of mandatory political

contribution as it appeared in the Hanson, Street and Abood |ine of cases.

Rather, we face a unique question, and one of initial inpression: nay a union
under an agency shop agreenent nandate charitabl e contributions? It is on this
ussue that the legislative policy of freedomof non-association finally turns;
yet here, we find ourselves entirely on uncharted ground. Not a single case
has been decided in this area, and we face the difficult problemof arguing by
analogy to simlar areas. The General (ounsel has opposed nandat ory
contributions for charity for the fol |l ow ng reason:

To require enpl oyees to contribute noney to charities nay avoid
F rst Arendnent problens and be noble but it does not hel p
cover union expenditures for collective bargai ning, contract
admni stration or grievance adjustnment. As a result the union
cannot nandate the noney be contributed. General Counsel's
Brief, p. 11

Respondent, on the other hand, argues charitabl e donati ons rmay cone
fromconpul sory funds, naking three prinary argunents. Frst,

Uhder the Federal Hection Canpaign Act, 2 U S . C Section 431, et
seq., Gongress authorizes the use of dues and ot her uni on funds
whi ch are not conposed of wholly voluntary contributions in non-
partisan registrati on and get-out-the-vote canpai gns ai ned at
nenbers and their famlies. (Section 441 (b)(2)(B). By contrast,
partisan contributions out of dues are subject to strict
prohi bitions unless the contribution is voluntarily authorized in
tBP_e 1r:raamner 2fiet out inthe Act. (Section 441(b)(3).) Respondent's
ief, p. .
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Second, Respondent mnai ntains no constitutional rights are infringed
by charitabl e spendi ng, arguing by anal ogy that union security clauses may be
enforced over even the religious objections of enpl oyees, since there is a

conpel | i ng governnental interest behind security and col |l ective
bargai ning as a nmenas (sic) of preserving industrial peace and
stability which overrides an individual enployees’s clai mof
exenption on religious grounds fromcontributing under the union
security clause. Id., at p. 25, citing Hanson, supra; Qten v.
Baltimore & Chio RR (2nd dr., 1953) 205 F. 2d 58; Linscott v.
Mllers Falls (., supra;, Gay v. Qulf, Mbile and Chio RR
§5th dr., 1970; 429 F. 2d 1064; Wcks v. Southern Pacific (o.,
Oth dr., 1956) 231 F.2d 130, cert. denied. (1956) 351 U S
946, 76 S . 845, 100 L.E. 1471; Yott v. North American
Rockwel | Gorp. (9th dr., 1974) 5151 F. 2d 398.

Third, Respondent argues:

the term"free rider" may not be so narrowy read as to
enconpass only paynent for those benefits an enpl oyee directly
and tangi bly recelves fromthe coll ective bargal ni ng agreenent
between the union and his enpl oyer. An enployee is a free rider
not only if he does not pay for the direct benefits he receives
under a col | ective bargal ni ng agreenent, such as the ability to
file a ?rievance or pension benefits; but he is also a free
rider it heis allowed to keelo noney whi ch ot her enpl oyees have
decided wll further their collective bargaining interests in

| ess direct ways. In fact, the conpelling and constitutionally
based interest in union security as a means of ensuring | abor
relations stability nust sanction a union policy that an

enpl oyee who does not wi sh to contribute to causes he opposes
politically or ideologically may be required to contribute the
sane anount to causes to which he has no objection. Id. at p.
26. Footnote omtted. See also, pp. 27-8.

The problem initially, is one of interpreting case |law in ot her

areas, since the Hanson, Sreet and Abood |ine of
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cases |l eft open the question of whether conpul sory dues or fees coul d be used
to finance activities which, although not political, are nonethel ess
indirectly invol ved in coll ective bargai ning or grievance handling. The
resolution of this issue ultimately turns on which of two conpeting rational es

advanced in Hanson, Street and Abood is deened the controlling one. The first

presunes that only political expenditures are unconstitutional, and suggests
di vidi ng uni on expenses into two categories: those that are political and
I nvoke the protection of the First Anendnent, and all others, which nay be
nade conpul sory. Under this view a dissenter nmay object only to the union's
use of conpul sory nonies for "political" purposes. The second rational e
asserts that Congress permtted conpul sory extraction of dues only for
col | ective bargai ni ng purposes, to offset the union's costs in discharging its
statutory duties. Under this view a dissenter could object to any use of
conpul sory noni es for non-col |l ective bargai ni ng purposes. The Suprene Qourt,
in Abood, seened to adopt the forner interpretation, holding:

i ndeed, Street enbraced an interpretation of the Railway Labor

Act not wthout its difficulties, ...precisely to avoid facing

the constitutional issues presented by the use of union-shop

dues for political and ideol ogi cal purposes unrelated to

col l ective bargai ning. At 4479.

The Gourt, however, expressly refused to decide this point,
stating:

The appel | ants' conpl aints al so all eged that the union carries

on various "social activities" which are not open to
nonnenbers. It is unclear
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to what extent such activities fall outside the Lhion's
duties as exclusive representative or involve
constitutionally protected rights of association. Wt hout
greater specificity in the description of such activities
and the benefit of adversary argunent, we | eave those
questions in the first instance to the Mchi gan courts.
Id., at 4480, N 33. See also, discussion in Haggard,
Gonpul sory Lhionism The NLRB & the Gourts (1977); HIlis v.
BRAC supra.

The Suprene Gourt's earlier decision in Radio Gficers Uhion (A H
Bull Seanship @.) v. NL.RB.,, 347 US 17, (1954), had not clarified this

probl em but held sinply:

l egislative history clearly indicates that Congress intended
to prevent utilization of union security agreenents for any
pur pose ot her than to conpel paynent for union dues and
fees. Thus Congress recogni zed the validity of unions'
concern about “"free riders," i.e., enployees who receive the
benefits of union representation but are unwilling to
contribute their share of financial support to such union,
and gave unions the power to contract to neet that problem
whi | e w t hhol di nlg fromuni ons the power to cause the

di scharge of enpl oyees for any other reason. Id., at 47.

The furthest any court has gone in support of the second rational e

is Hlis v. Brotherhood of Railway, Arline Seanship derks, 91 LRRV 2339

(1976), where, in an extraordi nary decision unsupported by logic or rationale,
the followng activities were held to be non-col |l ective bargaining in nature:
(1) Recreational, social and entertai nnent expenses for
activm es not attended by managenent personnel of Vestern
Arlines.

(2) Qperation of a death benefit program

(3) Quoganizing and recruiting new nenbers for BRAC anong
Véstern Airlines bargai ning unit enpl oyees.

(4) Quoganizing and recruiting new nenbers for BRAC and/ or
seeki ng col [ ective bargaining authority or recognition for:
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(a) enpl oyees not enpl oyed by Vstern Arlines;

(b) enpl oyees not enpl oyed in the air
transportation industry.

(c) enpl oyees not enployed in other transportation
i ndustri es.

(5) Publications in which substantial coverage is devoted to
general news, recreational, and social activities, political and
legislative matters, and cartoons.

(6) Contributions to charities and individual s.

(7) Prograns to provide insurance, and nedical and | egal
services to the BRAG nenbership, or portions thereof, other than
such programsecured for its salaried -officers and enpl oyees.

(8) (Gonducting and attendi ng conventions of BRAC

(9) @onducting and attendi ng conventions of ot her
organi zati ons and/ or |abor unions.

(10) Defense or prosecution of litigation not having as its
subject natter the negotiation or admnistrative of collective
bargai ni ng agreenents or settlenent or adjustnent of grievances or
di sputes of enpl oyees represented by BRAC

(11) Support for or opposition to proposed, pending, or
exi sting |egislative neasures.

(12) Support for or opposition to proposed, pending, or
exi sting governnental executive orders, policies, or
decisions. 1d. at 2342

See diccussion in Mchael E Mrrill, "Limtations Uon the Wse of
Gonpul sory Lhion Dues”, 42 J. of Ar L. & Com 711 (1976); cf.
Bus. VW¢ek, Feb. 16, 1976, at 26.

Hlis involved an all egation that the uni on had spent conpul sory

dues and fees for "political and various other non-collective bargaining

purposes”, in violation of the union's duty of fair representation. The Court

found it had, citing

83.



Street, but did not set forth its' rationale. HIis, however, involved the

Rai | way Labor Act, in which considerable |egislative history and the Hanson,
Sreet and Al en decisions had given the union anpl e notice that political
expendi tures were not to be nade fromconpul sory funds over the objections of
di ssi dent nenbers.

Inreality, however, workers join unions not sinply as agents of
col | ective bargaining, but for a wde range of social reasons. To maintain
that nmenbers nust be refunded the portion of their dues spent for picnics,
nenber death benefits, recruitnent of new nenbers, publishing national news or
cartoons, or attending their own conventions, is to seek the destruction of
col | ecti ve bargai ning and the agency shop by the back door.

No such si npl e nechani smcan prevail here, wthout frustrating the
purpose and policy of the Act, which recognize not only the validity of
col | ective bargaining, but al so "labor disputes”, "conditions of work", see
Section 1140.4 (j) & (h), and "other nutual aid" and, "protection'. See
section 1152, as wthin the legitinate purposes of enpl oyee associ ati ons The
fraternal functions of |abor unions, even when conpul sory anong nenbers of a
craft or trade, have predated |l egal regul ation by over a century, and, since
the nedieval guilds» forned an essential ingredient in |abor associations.

See, e.qg., Thonpson, The Miking of the English Wrking dass (1974); Commons,

supra; Perlnman, supra.
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The princi pal reason for prohibiting the assignnent of nenbers
funds to charity over their objection is the right of non-association. Against
this rational e, Respondent’'s counsel raises several argunents: first, the
right not to associate for political purposes deserves greater recognition
than the sane right exercised for charitabl e purposes, citing by exanpl e
regi stration and "get-out-the-vote" canpai gn; second, the governnents’
interest in preserving industrial peace and security, as paranount here, and
third, the fact that charitabl e contributions affect collective bargaining,
turning dissenters into "free-riders", wthin the neaning of Sreet.

First, | see no neaningful or |ogical distinction between voter
education or "get-out-the-vote" canpai gn conducted in the comunity, and the
specific charities cited here. Both have as their purpose the inprovenent of
the | abor conditions and performance of public functions far renoved fromthe
political or religious purposes associated wth the Frst Arendnent. Second,
the governnents' interest in preserving | abor peace and security i s aided by
permtting nandatory charitable contributions, and is far from overbal anced by
a disserting nenber's interest in avoiding such contributions. See, e.g.,

Linscott, supra. In the absence of a nore specific show ng by General Gounsel,

It may be assuned that the reasons for dissent here are prinmarily selfish,
rather than political, and an interest in pronoting "other nutual aid or
protection” will clearly prevail over such notives. Third, charities which
assi st farmworkers affect collective bargai ning dierctly, since these include

obl i gati ons whi ch mght ot her-
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w se be assuned under a coll ective bargai ning agreenent. dven the | aw of
supply and dermand i n wages, the existence of a large group of destitute

| aborers will |ower both wages and worki ng conditions, and affect contract
negotiations directly. Indeed, a large part of the history of agricultural
labor inthis state gives testinony to the need for such charities. See,

e.g., Suart Jameson, Labor Unionismin Arerican Agriculture (1945); National

Advi sor Coommttee on Farm Labor, FarmLabor Q ganizi ng, 1905-1967 (1967);

Ve¢ber, "The QO gani zi ng of Mexi cano Agricultural Wrkers: Inperial Valley and
Los Angel es, 1928-34, an Oal Hstory Approach" (1973).

Moreover, one of the three charities selected here is a direct
product of collective bargai ning, serves the union's nenbership, and is
legitimatel y funded fromconpul sory sources. As toit, there is no question
of a connection with collective bargaining. As to the others, while their
relation to collective bargaining is less clear, it is certain that they aid
its progress and are wthin the scope of constitutional authority.

It has been held that freedom of assenbly under the First Anendnent
does not extend to a right to renmai n unorgani zed, Senn v. Tile Layers

Protective Uhion, 301 U S 468 (1937), nor is there here a right, under

principles of free assenbly, free of contribution to the general advancenent.

The Suprene Gourt declared in Hanson, supra, at p. 238, that the union shop

was no nore an infringement on Frst Arendnent rights then state | ans

conpel i ng nenbership in an integrated bar, and
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Lathrop, supra, clearly held that conpul sory nenbership in an integrated

bar whi ch took positions on |egislation opposed by sone of its nenbers did
not violate bar nenbers Frst Arendnent rights. The problem in these
cases, is thus one of avoiding a doubl e standard.

It has al so been argued, in connection wth the i ssue of conpul sory
contribution to an integrated bar, that "[t]he injury to the dissenters is so
mnor,...when conpared with the benefits to the majority, that the pronotion
of a mnor indignancy to a constitutional wong woul d be injudicious."
GComrent, The Conpel led Contribution in the Integrated Bar and the Al Uhion
Shop, 1962 Ws. L. Rev. 138, 149 (1962). See also, Sreet, supra, at 808
{Frankfurter, J., dissenting); United States v. AQ supra, at 148 (Rutl edge,

J., concurring). The sane rational e may be advanced here.

The autonatic charitable alternative, was designed to prevent
i ndi vi dual enpl oyees fromreceiving a wndfall through dissent. As Respondent
ar gues,

the issue is whether by attenpting to build the strongest

possi bl e union political base, yet to acconodate individual
nenbers' objections to participate in certain political
support, the dissenting nenber sonehow acquires an entitlenent,
just by virtue of the workings of the systemthe uni on has
created, to noney he or she woul d not ot herw se receive. The
answer nust be no. The cases, while requiring acconodation of
obj ections, have not thereby nandated that uni ons nust benefit
di ssenting nmenbers in the anount of their objection...
Respondent's Brief, p. 28. Qiginal Enphasis.
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The charitabl e contribution avoids this problem by naking
contributions uniform as required by the Act. The point of the "free rider"
argunment is not the specific purpose to which conpul sory funds are directed,
I.e., collective bargaining, charity or grievance handling, but the idea of
mutual contribution for nutual benefit. Charitable expenditures do not
viol ate, but enhance this idea.

| therefore hold the CP.D requirenent of mandatory contribution
to one of three charities, as an alternative to objectionable political
expenditures, neets constitutional requirenents, as enbodied in the policy of
the Act. |If the dissenter objects to a particular charity, or suggests an
alternative for use of the unions' CP.D funds, this option nmay be urged
through the unions' internal appeal s process, and at any rate, is not
presented for decision here. To fully nmeet contitutional objections, however,
the di ssenting nenber nust here specify the precise charitable prograns wth
whi ch he or she disagrees, the reasons for the di sagreenent.

The Scope of Permssible Relief:

The Suprene Gourt has pl aced considerable limts on the scope of
renmedial relief, indicating a concern both for the rights of the mnority and
the ngjority, and supporting Professor Véllington's observation that it woul d
be inproper for a court to restrain union activity to any significant extent,
under circunstances where it is unclear what the legislature really neant.

The wi sdomof restraints on
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uni ons, as seen by the courts, thus "invol ves considerations plainly
fundanental to the working of the political process yet basically
unsusceptible to intelligent testing by the abstract constitutional
propositions available to the Gourt." Vel lington, supra at 232. In Sreet,

supra, the Gourt simlarly recogni zed:

The najority also has an interest in stating its views

w thout being silenced by the dissenters. To attain the
appropriate reconciliation between najority and
dissenting interests in the area of political expression,
we think the courts in admnistering the Act shoul d

sel ect renedi es whi ch protect both interests to the

naxi num ext ent possi bl e wi t hout undue i npi ngenent of one
on the other." 367 U S at 773.

Afirst principle in selecting a renedy, is clearly avoi dance of
overbreadth. Thus, in Street, the Gourt held "dissent is not be be presuned -
it nust affirnatively be made known to the union by the di ssenting enpl oyee, "
Id., and in Allen, the Court added: "Nb respondent who does not in the course
of the further proceedings in this case prove that he objects to such use wll
be entitled to relief. This is not and cannot be a class action." 373 US at
119. As the Court recognized in Sreet;

The uni on recei ving noney exacted froman enpl oyee under a

uni on- shop agreenent should not in fairness be subjected to

sanctions in favor of an enpl oyee who nakes no conpl ai nt _of
the use of his noney for such activities. 376 US, at 774.

Fromthis it follows that "Any renedies...woul d properly be granted
only to enpl oyees who have nade known to the union officials that they do not
desire their funds to be used for political causes to which they object."
| bi d.
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The Suprene Gourt has further indicated that injunctive relief is
not a proper renedy:

Restraining the collection of all funds fromthe

appel | ees sweeps too broadly, since their objection is
only to the uses to which sone of their noney is put.
Moreover, restraining collection of the funds as the
Georgia courts have done mght well interfere wth the
appel | ant uni ons' perfornance of those functions and
duties which the Railway Labor Act places upon themto
z7at7%ain its goal of stability inthe industry. Id. at

For these reasons al so, class relief has been found i nappropri ate:
Fromthese considerations, it follows that the present

action is not a true class action, for there is no attenpt

to prove the existence of a class of workers who had

specifically objected to the exaction of dues for political
purposes."” 1d. at 774.

Two general renedi al suggestions have been nade by courts: (a)
prohi bition of expenditures of funds for political causes opposed by a
conpl ai ni ng enpl oyee "of a sum fromthose noneys...which is so much of the
noneys exacted fromhimas is the proportion of the union's total expenditures
nmade for such political activities to the union's total budget,” and (b)
restitution to dissenting enpl oyees of that portion of their noney the union
expended for political causes it had been advi sed the enpl oyees opposed.

Sreet, supra, at 774-5.

The return of a percentage of exacted funds used for political
pur poses has been characterized as of little practical value. Note, 61 (ol;
L. Rev. 1513 (1961). It
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has been suggested, however, that the insignificance of the renedy nay be
fully coomensurate with the snall amount of financial harmdone. Note, 75
Harv. L. Rev. 233 (1961). Street has for this reason, been commended as a
useful stopgap. Note, 3 Geo. Vésh. L. Rev. 541 (1962).

(oposi tion has al so been expressed to the remedy of injunction,
which is disfavored in labor |aw, in the absence of proof that any other
remedy woul d be inadequate or harmirreparable. See, e.g., Alen, supra. In

Marker v. Shutlz, 485 F. 2d 1003 (CA DC 1973), an action to enjoin Treasury

officials fromconferring tax exenpt status on a | abor organi zati on which
spent dues nonies on political canpaigns, the Gourt of Appeal s hel d renedi es
for such violations were l[imted to restitution, and i njunction was reserved
for exceptional cases. The Gourt recognized that:
the precedents do establish that to sone extent, at |east, a
union's claimof a constitutional right to engage in
political activity could not be termnated wthout raising
"the gravest doubt" as to constitutionality, see Uhited
Sates v. AQ 335 US 106, 121, 68 S . 1349, 92 L. H.
1849 (1948), and "issues not | ess than basic to a denocratic
society,” Uhited Sates v. International Uhion, UAW, 352
US 567, 570, and see 589 ff., 77 S. . 529, 531, 1 L. HI.
2d 563 (1957). Id. at 1005.
For this reason, courts have, w thout exception, refused to
order "cl ass-based" relief, or invalidate an -entire fund. In Alen,
supra, the Qourt suggested an "opting out" approach, nodel ed on the
British experience of "contracting out", at the sane tine recognizi ng

t hat :
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hi story of

It would be inpracticable to require a
di ssenting enpl oyee to all ege and prove
each distinct union political expendi-
ture to which he objects; it is enough
that he nanifests his opposition to any
polaagcal expendi tures by the union. Id.
at .

See al so, Abood, supra at 1782; Trade Uhion Act of 1913, 2 and 3
Geo. V, c. 30, reenacted by Trade D sputes and Trade Uhi on Acts,
1946, 9 and 10 Geo. M, c. 52; Coment, 19 U of Chi. L. Rev.
371, 381 — 388 (1952); Rothschild, Governnent Regul ation of

Trade Whions in Geat Britain: [Il, 38 l. L. Rev. 1335, 1360 -
1366 (1938). See generally, Rothschild, Governnent Regul ation of
Trade Lhions in Geat Britain: Il, 38 l. L. Rev. 1335, 1356 -

66, 1379 -80, (1938); address by Qto Kahn - Freund, ABA Labor
Rel ati ons Law Section, 1960, summarized in 46 L.RR M 49-50;
Comment, 19 v. Chi. L. Rev. 371, 381 - 4 (1952); Comment, 75
Harv. L. Rev. 40, 238 and jt. 947; MA ister, Labor, Liberalism
and Myjoritarian Denocracy, 31 Ford, L. Rev. 661, 687 -
693(1963). . Dudra, Approaches to Uhion Security in
Sintzerland, Canada, and Col unbia, 86 Mnthly Lab. Rev. 136
(1963). . Lenhoff, The Probl emof GConpul sory Uhionismin
Europe, 5 AM J. Conp. L. 18 42 (1956). The "check-of f" system
has al so been advocated as a nethod whi ch preserves
constitutional rights of dissenting nenbers. See, e.g., Kelley
Mchael Gale, "Abood v. Detroit Board of Education: Association
akSlS??F)irSt Arendnent Rght", 3 Wah L. Rev. 487

Justice Frankfurter, dissenting in Street, supra, commented on the

this renmedy i n Engl and.

The course of legislationin Geat Britainillustrates the
various nethods open to Congress for exenpting uni on nenbers
frompolitical levies. As a consequence of a restrictive
interpretation of the Trade Unhion Act of 1876, 39 & 40
Mict., c. 22, by the
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House of Lords in Aral ganated Society of Ry. Servants v.
Gsborne, [1910] A C 87, Parlianent in 1913 passed

| egi sl ati on which all oned a uni on menber to exenpt
hinsel f frompolitical contributions by giving specific
notice. " Trade Lhion Act of 1913, 2 & 3 Geo. V, c. 30.
The fear instilled by the general strike in 1926 caused
the Gonservative Parliament to anend the "contracting
out"™ procedure by a "contracting in" schene, the net
effect of which was to require that each individual give
noti ce of his consent to contribute before his dues
coul d be used for political purposes. Trade D sputes
and Trade Whions Act of 1927, 17 & 18 Geo. V, c. 22.
Wen the Labor Party cane to power, Parlianent returned
to the 1913 et hod. Trade D sputes and Trade Unions Act
of 1946, 9 & 10 Geo. M, c. 52. The Gonservative Party,
when it cane back, retained the legislation of its
opponents. Street, supra, at p. 817, n. 31

The UAWs (onstitution includes an "opting out” rebate procedure,

sonewhat nore restrictive than the UAWs, and in Article 16, Section 7,

provi des:

(a) Any nenber shall have the right to object
to the expenditure of a portion of his dues noney
for activities or causes prinarily political in
nature. The approxinate proportion of dues spent
for such political purposes shall be determned by a
commttee of the Internati onal Executive Board,
whi ch shal | be appoi nted by the President, subject
to the approval of said Board. The nenber nay
perfect his objection by individually notifying the
International Secretary-Treasurer of his objection
by registered or certified mail; provided, however,
that such objection shall be tinely only during the
first fourteen (14) days of Uhi on nenbershi p and
during the fourteen (14) days fol | ow ng
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each anni versary of Ui on nenbershi p. An objection nay

be continued fromyear-to-year by individual

notifications given during each annual fourteen (14) day

peri od.

(b) If an objecting menber is dissatisfied wth the

approxi mate proportional allocation nade by the coomttee of

the International Executive Board, or the disposition of his

obj ection by the International Secretary-Treasurer, he nay

appeal directly to the full International Executive Board

and the decision of the International Executive Board shal

be appeal abl e to the Public Review Board or the Gonvention

Appeal s Committee at the option of said nmenber.

The probl emof renmedy here, however, is a product of the unusual
nature of the fund. The fact that CPDis a paid holiday, bargained for and
agreed upon wth the enpl oyer, neans that funds which a dissenting nenber
refuses to allocate, either for political or charitabl e purposes, can only
return to the enployer. The particul ar holiday chosen here is the first
Sunday in June, which is otherw se, we nust assune, not a work day, and it
woul d viol ate the | egal prohibition agai nst featherbedding to require payment
for work which is not to be done. As an alternative to such forfeiture, the
union coul d constitutionally vote to allocate these funds for collective
bar gai ni ng purposes, or permt their assignnent to causes designated by the
enpl oyee.

In sum the charging party has the alternative -of refusing to
contribute to a political cause wth which he disagrees, and sel ecting one of
three charities he nost agrees wth, or appealing an adverse decision. He nay

al so suggest
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alternative for use of CP.D. funds to the union's National Executive
Board or Public Review Board, or take the nmatter to the Union' s national
conventi on.

There is another alternative as well. Wiile the parties have nade
no nention of this fact, the CP.D provision in the UPNs agreenment wth Mann
Packing Go. specifically provides that CP.D funds shall go to the UFW "for

all ocation as designated by the worker. "Enphasis added. This | anguage inplies

that where dissenting nenbers object to UFWpolitical choices for the receipt

of CP.D. funds, they may individually designate their own recipients. This

interpretation avoids the constitutional and renedial difficulties which have
troubl ed courts, and provi des maxi mun support both for the principle of
najority rule and that of mnority right. Enployees are certainly not
required to specify an alternative beneficiary for their funds, or to
specifically object to each political expenditure, as the Gourt recognized in

Alen, supra. Yet should an enpl oyee chose to exercise this option, the

express | anguage of the contract woul d appear to support a right to do so in
lieu of transferring designated funds to one of three-U~Wsel ected charities.
Cenial of this right woul d appear to be arbitrabl e under the contract, as well
as being appeal abl e wthin the union, and the constitutional objections raised

by General (ounsel w |l have been conpl etely satisfied.
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Exhaust i on

Qounsel for the UFWal so argues the Charging Party has failed to
exhaust his internal union renmedies. The stipulated facts recite that
Gonchol a "fears" discharge, and while there is authority in the agreenent and
union constitution to seek his discharge, no disciplinary action has yet been
taken against him There is no evidence of any threat of disciplinary action,
nor has Gonchol a made any effort to use the unions' internal procedures as a
neans of resolving this dispute.

In the relationshi p between a union and its nenbers, it is clear
that, in general, there nust be a good faith effort to exhaust internal union
renedi es. Thus,

Violation of other |aws and wongs done w thin an organi zation
are intended to be conciliated and corrected by the appel | ate
nachi nery provided therein if properly invoked by an aggri eved
party and applied by the organi zation, and if recourse to such
appel | ate machinery is not sought an aggrieved party foregoes
his right to ajudicial reviewregard ess of the breach of its
own rules by the organi zation in causing the grievance in the
first instance. Holderby v. International Union, etc.,

Engi neers (1955) 45 CGal. 2d 843, 291 P. 2d 463, cited in
Respondent's Brief, p. 12.

I ndeed, the URW/s Constitution provides:

No nenber shall bring or cause to be brought in any
court any action against the Union, its officers,
agents, or enployees, in any nmatter arising out of or
related to his nmenbership, which is remediable wthin
the franework of the Union, wthout having first
exhausted all of the renedi es avail abl e under the
Gonstitution. (Article XM, Section 5.)
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The LFWonstitution al so provides, in Article XX Section 4, that
nenbers possess a right to challenge "any action or decision...of any [ Ranch]
official or representative" for 30 days after becomng aware of the action or
deci sion. The chal | enge nust then be brought before the next general
nenber ship neeting for consideration, wth a right to appeal an adverse
decision to the National Executive Board. Challenges to actions or decisions
by a national officer, official, representative or agent, are brought to the
National Executive Board. In the event of an adverse decision, notice nust be
given of aright under Article XXI to appeal to the union's Public Review
Board, conposed of "inpartial persons, dedicated to the wel fare and
advancenent of farmworkers, and not working under the jurisdiction of the
Lhion or full-tine for the Lhion." The Public Review Board has "final and
binding authority" over all cases appealed to it, except that "in no event
shall the Board have the jurisdiction to reviewan official collective
bargai ning policy of the Uhion. 1d., Section 6.

The US. Suprene Gourt has hel d that where a conpl ai nt invol ves
"internal union matters", exhaustion is necessary before resort can be nade
to the NLRB, NLRB v. Industrial Union of Marine and Shipbuil di ng Wrkers,

391 US 418 (1968), and in NNRBv. Alis-Chal ners Mg. Co., 388 US 175,

(1967) the Qourt recogni zed a right of |abor organizations to prescribe

their own rules with respect to retention of nenbership.
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The Nnth Grcuit, in Seay, supra, also considered the exhaustion

guestion in political contribution cases, finding that:

an enpl oyee, at mninum nust attenpt to exhaust exclusive
grievance and arbitration procedures established by a

bar gai ni ng agreenment before bringing an action in the
courts. Republic Seel Gorp. v. Maddox, 379 U S 650, 652-
653, 85 S . 614, 13 L. EJ. 2d 580 (1965); Vaca v. S pes,
supra, 386 US at 184-185, 87 S . 903.

Here, there is evidence that several appellants attenpted to
exhaust these procedures. Gontained in the record are the
verified answers to interrogatories of a nunber of the

appel lants in which they state under oath that they did nake
o] lhectlon both orally and in witing. Their objections went
unheeded. An enployee is not required to do nore than that.
427 F.2d at 1001.

Here, there is no such evidence. In Qover v. &. Louis-S F.
Rv.®., 383 US 324 (1969), the US Suprene Court held that where a uni on

was required

to pass on clains by the very enpl oyees whose rights they
have been charged wth neglecting and betraying * * * the
attenpt to exhaust contractual renedies, required under
Maddox, is easily satisfied by petitioners' repeated
conpl aints to conpany and union officials, and no tine-
consumng fornmalities shoul d be demanded of them Id. at
330-1. See also Brady v. Trans Wrld Arlines, Inc., 167
F. Supp. 467, 472(D Del. 1958).

Yet here, there is no such allegation or effort by the Chargi ng

Party. Respondent notes in her Brief, that after Abood, supra, had been

filed, the union adopted a procedure for acconodati ng nenbers' objections

simlar to that used here by the UFW and states:
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A though the Gourt noted that it was expressing no
opinion as to the Constitutional sufficiency of the
union's internal renedy (ld., at 1803, n. 45), by
deci ding the case on the doctrine of exhaustion, the
Gourt inplicitly acknow edged that the union's

i nternal objection procedure presented no probl emon
its face. Respondent's Brief, p. 19, ft. 4.

In determning whether a renmedy is appropriate,

the obj ective nust be to devise a way

of preventing conpul sory subsi di zation

of 1deol ogical activity by enpl oyees who
object thereto wthout restricting the
union's ability to require everY enpl oyee
to contribute to the cost of collective-
2868a|nlng activities. Abood, supra, at

The Qourt's purpose here, is essentially to counteract the incentive
that enpl oyees mght otherw se have to becone "free-riders". Yet in doing so,
they have extended consi derabl e support for the principle of exhaustion. The

Gourt in Allen, for exanpl e, suggested that unions adopt an internal renedy

for dissenters, and suggested a broad policy of |iberal approval for such
pr ogr ans:

If a union agreed upon a fornula for ascertaining the proportion

of political expenditures in its budget, and nade avail able a

sinpl e procedure for allow ng dissenters to be excused from

having to pay this proportion of noneys due fromthemunder the

uni on- shop agreenent, prol onged and expensive |itigation mght

well be averted. 373 US at 123.

In Reid, supra, a union rebate programwas established, although its
requi renent of internal exhaustion of renedies has been criticized as inposing
an "intol erabl e burden"” on nenbers, Seay v. MDonnell Douglas Corp., supra, at

1130 n. 6 (CA 9, 1976). Nonetheless, the court left it upto the trial
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judge to determne whether union procedures were fair and adequate, 1d.,
wth the inplicit assuption that if they were, no further court ordered
relief woul d be necessary.

The Suprene Court has never reviewed the constitutional sufficiency
of such internal renedies, and in Abood, while the Court expressed: No view as
to the constitutional sufficiency of the internal renedy, the appel |l ees were
none the less held entitled to judicial consideration of it's adequacy.

Abood, supra, at n. 45, 1803.

As Respondent points out, the URWs procedure for objecting to
political contributions is nodel ed after simlar procedures utilized by other
uni ons to acconodat e nmenbers' objections to political or ideological uses of
funds conpul sorily collected under union security provisions. Respondent's

Brief, at 15. See, also, e.g., Reid, supra, Seay Il, supra; Gabauer, supra;

Abood, supra; McNamara, supra. Moreover, the Charging Party need not wait for

expul sion to rai se the i ssues he conplains of, since the union's Constitution
refers to "any action or decision" as providing a basis for challenge.
However, it is not necessary to reach that question here, since it is clear
fromthe foregoi ng that exhaustion is both required in a case of this sort,
and that the Charging Party has failed to exhaust his internal renedies. |
therefore order that the conpl aint, insofar as it depends on constitutional

clai ns, be di smssed.
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Uhfair Labor Practices

It is alleged that Respondent, by requiring contributions to a
political fund, has violated Sections 1152, 1153(c), 1154(a)(l), 1154 (b)
and 1155.5 of the Act.

Section 1152 of the Act appears on p. 12 of this Decision, and
Section 1153 (c) has been set forth, in pertinent part, also on p. 12.
Section 1154(a) (1) provides that it shall
be an unfair |abor practice for a | abor organization to:

restrain or coerce...[a]gricultural enployees in the exercise of

rights guaranteed in Section 1152. This paragraph shal | not

inpair the right of a | abor organization to prescribe its own

rules wth respect to the acquisition or retenti on of nenbership

t herei n.

Section 1152 does not itself provide the basis for a charge, except
insofar as it is necessary to Section 1154 (a) (1). Section 1153(c) consists
of aright to set "reasonable "terns and conditions"” of nenbership together
wth a guarantee of "full and fair rights to...assenbly.” As has al ready been
stated, the CP.D. Fund neets these conditions, by providing that dissenters
need not contribute to a political fund, and by providing internal appeals for
those who object to specific charities, which have yet to be exhausted.

Moreover, under the NLRA's Section 8(a)(3), 29 USC 158(a) (3),
the counterpart of Section 1153 (c) under the Act, it is provided that:

no enpl oyer shall justify any discrimnation against an

enpl oyee for non-nenbership in a | abor or ﬁanl zation (A if

he has reasonabl e grounds for beli evi ng that such nenbership

was not available to the enpl oyee on the same terns and

ﬁonditi ons generally applicable to other nenbers, or (B) if
e
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has reasonabl e grounds for beli evi n% t hat nenbershilo was
denied or termnated for reasons other than the failure
of the enpl oyee to tender the periodic dues and the
initiation fees uniformy required as a condition of
acquiring or retaining nenbership.

Section 1153(c) of the ALRA on the other hand, provides:

For purposes of this chapter, nenbership shall nean the
satisfaction of all reasonable terns and conditions
uniformy applicable to other nenbers in good standi ng;

provi ded, that such nenbership shall not be denied or
termnated except in conpliance wth a constitution or

byl ans which afford full and fair rights to speech,

assenbl y, and equal voting and nenbership privileges for all
menbers, and whi ch contai n adequate procedures to assure due
process to nmenbers and applicants for menber ship.

The distinction between these sections becones apparent when
considered with NLRB v. General Mitors, 373 US 734 (1963) , where the
Suprenme Gourt hel d:

Under the second provision to 88 (a) (3) the burdens of
nenber shi p upon whi ch enpl oynent nay be conditioned are
expressly limted to the paynent of initiation fees and
nonthly dues. It is permssible to condition enpl oynent
upon nenber shi p, but nenbership, insofar as it has
significance to enpl oynent rights, may in turn be
condi tioned only upon paynent of fees and dues.

"Menber shi p" as a condition of enpl oynent is whittled
dowr to its financial core. Id. at 738.

Yet as counsel for the UFWcorrectly points out in her Brief, the
significance of the difference in wordi ng between these two sections is that

under the NLRA a union nmay secure the
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di scharge of an enployee only for failure to pay uniformy

requi red dues and fees. Uhder the ALRA a union nay secure

the di scharge of an enpl oyee for the additional grounds of

failure to satisfy reasonable terns and conditions of

nenber ship uniformy applicable to other nenbers in good

standing. Id. at p. 10. Enphasis in original.

Thus, it is clear that the union has not violated Section 1153 (c)
wher e enpl oyees have recei ved adequate notice of their right not to contribute
to political causes to which they object, and where, as here, the requirenents
are uniformand reasonable. Unfortunately, the stipulated facts do not
directly address the issue of notice. In the event that General Gounsel,
after investigation, discovers the UAWgave i nadequate notice to nenbers of
their right not to associate in political spending, it nay petition for
rehearing on that issue. Snce this point was not raised earlier, however, |
nust assune noti ce was adequat e under the statute.

It is unclear fromthe legislative history of the Taft-Hartley Act,
that CGongress intended, such political expenditures to be covered under the
Sections cited by General Gounsel. |Indeed, as Senator Taft declared at the
time of enactnent, certain political expenditures would not be covered. Thus,
"unions can ... organize sonething like the PAC a political organization, and
recei ved direct contribution, just so long as nmenbers of the uni on know t hat
they are contributing to, and the dues which they pay into the union treasury

are not used for such purposes.” Quoted in US. v. AQ supra, at 119.
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The NLRB has indirectly considered this question, but only with

respect to non-political conpul sory funds. In Teansters Local 959, 167 N.RB

1042 (1967), for exanple, an unfair |abor practice was charged based on union
I nposi tion of a "working assessnent™ on non-nenbers to finance a credit union
and building fund. The NLRB hel d these suns were not "periodi c dues" which
could lawfully be required of non-nenbers, hol ding:

[I]t is manifest that dues that do not contribute, and that
are not intended to contribute, to the cost of operation of
aunioninits capacity as a collective-bargai ni ng agent
cannot be justified as necessary for the elimnation of
"free riders.”

Here neither the "dues" for the credit union nor
those for the building fund were for the purpose of
supporting the Respondent as a col | ecti ve-bargai ni ng
agent, and they therefore do not fall wthin the
proviso to Section 8 (a) (3) of the Act...Mnies
collected for a credit union or building fund even
if regularly recurring, as here, are obviously not
"for the nai ntenance" of the Respondent as an
organi zation, but are for a "special purpose” and
could be termnated wthout affecting the continued
exi stence of Respondent as the bargai ni ng
representative. 1d. at 1045.

Here, real questions nay be raised regardi ng "nai ntenance” as an

organi zation. In Food Fair Sores, Inc. v. NNRB, 307 F.2d 3 (CA 3, 1962),

there was a special "assessnent” to aid striking enpl oyees at anot her food
chain, and the Gourt of Appeals for the Third AQrcuit said:

It is clear that the term"periodic dues" in the usual
and ordi nary sense neans
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the regul ar payrments inposed for the
benefits to be derived fromnmenbership to
be made at fixed intervals for the

nai nt enance of the organi zation. An
assessnent, on the other hand, is a charge
| evied on each nenber in the nature of a
tax or sone other burden for a speci al

pur pose, not having the character of being
susceptible of anticipation as a regul arly
recurring obligation as in the case of
“periodic dues." Id. at 5.

Regardl ess of formal distinctions, the NLRB in 1971 severly
[imted its Teansters Local 959 decision, and in Detroit Milers Union

No. 40, 192 NLRB 951 (1971), a union's use of conpul sory fees to

establish a nortuary fund, pension fund and retirenent horme fund were
found not to constitute an unfair |abor practice under Sections 8(b) (D
(A and (2). There the Board found the proviso in Section 8(a)(3)
permtting "periodic dues" included such assessnents:

Neither on its face nor in the congress
i onal purpose behind this provision can
any warrant be found for naking a dis
tinction here between dues whi ch nay

be all ocated for collective-bargai ni ng
pur poses and those earmarked for institu
tional expenses of the union. 1d. at
952.

The Board relied on the Suprene Gourt's decision in

Scher nmerhorn, supra, where it decl ared:

dues col | ected frommenbers nay be used for a
variety of purposes, in addition to neeting the
union's costs of collective bargai ning. Unions'
rather typically use their nenbership dues to do
t hose things which the nenbers aut hori zed the
union to do intheir interest and on their
behal f. |1d. at 753 - 4.

The Board concl uded, "By virtue of Section 8(a)(3),

such dues may be required froman enpl oyee under a uni on-
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security contract so long as they are periodic and uniformy required and are
not devoted to a purpose whi ch woul d nake their nmandat ory extraction ot herw se

inimcal to public policy." Id. at 952, citing Street, supra. Assumng their

use in a charitable program it is clear that Respondent's fund neets these

criteria. Moreover, in Detroit Miilers, the Board distingui shed Local 959,

Teansters, supra, saying:

In that case the uni on nenbership had recently voted upon
itself a "tenporary assessnent” of 10 cents an hour per
nenber, which was [ater incorporated into the regul ar dues
structure as "working dues,” and still later enforced under
the union-security clause contained in the collective-
bargai ning agreenent wth the enployer of its nenbers. The
assessnent was designed for the financing of a union
bui | ding programand a credit union and nmore than hal f of
each nenber's added assessnent was deposited to his account
inthe credit union, subject to wthdranwal. Another portion
of the assessnent was contributed to the building fund, but
was subject to redenption by the nenbers, if they renai ned
in good standing. In short, the union treasury mght never
have recei ved 90 percent of the funds col | ected under the
assessnent. I n these circunstances, and where the uni on
itself regarded the | evy as an "assessnent," the Board
concluded that it did not constitute "periodic dues" wthin
the neani ng of the union-security proviso to Section 8(a)(3)
of the Act. 1d. at 952.

Here, there are simlar problens, with what anmounts to an
assessnent for charity. A though charities are not "institutional"

expenditures, they do serve collective
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bar gai ni ng purposes, and were authorized by the nmenbership "in their interest
and on their behal f." 1d. at 754.

Moreover, the term"dues" has been held to include "service fees,"
Gajczyk v. Douglas Aircraft Co., supra, "assessnents", International Union of
Mne, MII & Swelter Wrkers, Local 515 v. American Zinc, Lead Swlting .,
311 F.2d 656 (CA 9, 1963), "taxes", Schwartz v. Assoc. Misician of Geater New
York, Local 902, 340 F.2d 228 (CA 2, 1964), and "levys," Id. See also, Garroll
v. Anerican Federation of Misicians of U S and Canada (2nd dr., 1961) 295

F.2d 484. The funds here, however they nay be styled, are simlar to dues,
fees, assessnents, |levys and taxes in that they are nandatory, a condition of
nenber ship in good standing, and equal anong all nenbers. Mreover, as the
ALRA requires, they are "reasonabl e", given the UFWs charitable option. As
Respondent points out in her Brief:

CPDis a negotiated benefit. As a piece of the enployer's
financial pie, the workers negotiated a nunber of paid holidays,
one of which they authorize donated to the UFWthrough the CPD
procedure. CPDis not, therefore, an enpl oyer paynent to the Union.
Al enpl oyees do not qualify for CPD, each enpl oyee nust first
fulfill the eligibility requirenents for a paid holiday. Then, as a
second step, the enpl oyee executes an aut horization for enpl oyer
deduction of the CPDfromhis pay and remttance to the UAW The
enpl oyer can nake no paynent to the Union w thout the enpl oyee's
authorization in witing;, thus, CPDinvolves a sinple checkoff
procedure for enployers. Respondent's Brief, p. 30.

Wiile all enployees do not qualify for CPD, all union nenbers
do, since the requirenent for enrollnent in each is five days enpl oynent.

Moreover, if the enpl oyee
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obj ects, funds are automatically transfered to a charity, over whi ch neither

the union nor the enpl oyer have any control. Holiday pay, negotiated i n good
faith pursuant to a valid collective bargai ni ng agreenent, cannot therefore

be said to be a paynent "by" an enpl oyer to a union, as contenpl ated under the
Act. To do so, woul d be to assune a Gongressional purpose which is non-

exi stent, and potentially nake the statute vul nerabl e to constitutional

at t ack.

It nust be noted that there is nothing specific, either in the
Taft-Hartley Act or the Agricultural Labor Relations Act, wth respect to the
use whi ch nay be put to dues obtai ned under a union security agreenent, and no
case has yet established |egislative intent so broadly under either Act, or
fixed its interpretation to any principles which would indicate a clear result
in the present case. | therefore find the GPD fund not to be a viol ation of
Section 1153 (c).

Section 1155.4 of the California Labor Code, while not specifically
cited, is essential to an understanding of Section 1155.5, and provi des:

It shall be unlawful for any agricultural enpl oyer or

associ ation of agricultural enployers, or any person who

acts as a labor relations expert, adviser, or consultant to

an agricultural enployer, or who acts in the interest of an

agricultural enpl oyer, to pay, lend or deliver, any noney or

other thing of value to any of the foll ow ng:

(A any representative of any agricul tural
enpl oyees,
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(B) any agricultural |abor organization
or any officer or enpl oyee thereof, which
represents seeks to represent, or woul d
admt to nenbership, any of the

agricul tural enpl oyees of such

enpl oyer. ..
Section 1155.5 of the California Labor Code provides:

It shall be unlawful for any person to request,
denmand, receive or accept, or agree to receive or
accept, anﬁ payrment |oan, or delivery of any noney
ERSther thing of value prohibited by Section

This language is identical to that used in the NLRA 29 USC Section

186, also referred to as Section 302. The intent of both sections was to

prot ect agai nst possible corruption or bribery of union officials by providing

a crimnal sanction. The Suprene Gourt has recogni zed that, Congress was

concerned in passing this section.

...Wth corruption of collective bargai ni ng through
bribery of eanoYee representatives by enployers, wth
extortion by enpl oyee representatives, and wth the
possi bl e abuse by uni on officers of the power which they
mght achieve if welfare funds were left to their sole
Zcz)gt 51(2)|6 Arroyo v. Lhited Sates (1959) 395 U S 419,

US v. Ryan, 350 U S 299 (1956), cited by General Counsel inits

Brief, p. 13, also recogni zed that Section 186 was a crimnal provision

designed to bl ock use of welfare funds to perpetuate control of a union by its

of ficers.

. Yet, in So. Louisiana Chapter, Inc. v. Local Union No. 10, 177 F

Supp. 432 (1959), the Court stated:

109.



stating:

The legislative Hstory of Section 302 nakes cl ear that
Gongress had in mnd, 1n addition to the protection of

wel fare funds, outlaw ng paynent of bribes by nanagerment to
representatives of enpl oyees, and extortion of enpl oyers by
such representatives. See 93 (ong. Rec. 3562-66, 4746-8.

See also 10 Sanford L. Rev. 374 at pp. 436-7; Coment
"Paynents to Joi nt Labor Mangenent Boards Under LMRA Section
302", 10 San. L. Rev. 374 (1958).

The Qourt critized the plaintiffs broad readi ng of the Ryan case,

Actually, the decisions in plaintiff's cases result, to some
extent at least, froma msreading of the Suprene Court's
opinionin Uhited Sates v. Ryan, and a msinterpretation of the
intent of Gongress in barring paynents by an enpl oyer to "any
representatives of * * * his enployees.” In Ryan, the president
of a union accepted a bribe frommanagement. H's defense to a
prosecution under Section 302(a) was that the term
"representative" in Section 302 was restricted to the excl usive
bargai ning representative of the Lhion. The Suprene Court
rejected this narrow interpretation because to do so woul d
frustrate the intent of Congress in passing Section 302. 1d. at
436. dtations omtted.

Inan article inthe Sanford Law Review the legislative intent of

Gongress in passing this |egislation was shown to have been to acconplish four

pur poses:

1) To prevent the paynent of bribes by an enployer to
representatives of his enpl oyees.

2) To prevent extortion or shakedowns of enpl oyers by
such represent ati ves.

3) To protect the interest of the beneficiaries of the
wel fare funds.
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4) To prevent the wel fare funds frombeing turned
into "war chests" by the unions. Comment, supra, 10
San L. Rev. at 377, citing 93 Gong. Rev. 4678, 4746,
5015, A 2252, and S. Rep. No. 105, 80th Cong., 1st
Sess. 52 (1947).

None of these purposes is at all apparent here. Yet General Counsel
cites the follow ng | anguage fromArroyo inits Brief:

Gongress believed that if welfare funds were established
which did not define wth specificity the benefits payabl e

t hereunder, a substantial danger existed that such funds
mght be enpl oyed to perpetuate control of union officers,
for political purposes, or even for personal gain.[Gtations
omtted] 359 U S at 426 (enphasis added) See al so,
Legislative Hstory of LMRDA pp. 2329-33.

It is clear, however, fromthe context, that the "political
purposes” cited refer to internal union purposes, rather than | egislative

activity. In US v. Anunziato, 293 F. 2d 373 (CA 2, 1961), cert. deni ed,

368 US 919, it was suggested that the purpose of section 302 was dual: to
prevent uni ons fromexorting enpl oyees, and to encourage honest

representation. See also, Gajczyk v. Douglas Aircraft Go., 210 F. Supp. 702

(SD Gal 1962); Paranount Pl astering Inc. v. Local No. 2, (perative M asterers
and Cenent Masons Assn., 195 F. Supp. 287 (ND Gal, 1961), aff.d, 310 F. 2d
179, cert. denied, 372 U S 944. As other cases cited by General QCounsel

suggest, section 302 was ained at "wel fare fraud" cases. This is not a
crimnal proceedi ng, however-Nor does the present case invol ve any reasonabl e

ri sk of
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bribery, extortion, or corruption in union | eadership. As has been pointed out
by Respondent, it is significant that this section has never been used in a
case involving political contributions. Brief, at p. 29.

Moreover, application of Section 302 to this area woul d create
absurd results, rendering union officals crimnally liable even for receipt of
vol untary contri butions whi ch have been recogni zed as legitinate. General

Qounsel 's reliance on US. v. Pecora, 484 F.2d 1289 (CA 3, 1973), Brief at p.

14-5, is thus mspl aced, since there, personal benefit provided the basis for

the conplaint. S mlarly, Paranount P astering, 310 F.2d 179 (CA 9, 1962),

cited by General Counsel, Brief p. 15, while not involving bribery or
corruption, nonethel ess concerned direct paynents froman enpl oyer to a union.
Here, the enpl oyees have bargained to surrender a paid holiday they m ght

ot herw se have taken, or recei ved sone other benefit in lieu of, and have
agreed to direct their pay, through the enployer, to the union. There is no
"sweet heart agreenent” here, or "direct" paynent fromthe conpany to the
union, but rather, a nandatory assessnent by the nenber ship.

General (ounsel cites US v. Lamr, 466 F. 2d 1102 (CA 3, 1972) to

support its position, but in Lamr, there was a fraudul ent channeling of
enpl oyer paynents through an enpl oyee who perforned no work for the enpl oyer,

and was the defendent's girlfriend. No such fraudul ent
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or crimnal activity has been alleged here. General Counsel argues the

enpl oyee "has no choice", regarding the funds, Brief at p. 18, but this
ignores the fact that enpl oyees nmay choose to place all CPD funds in the hands
of a charity, and msapplies the Lamr doctrine, which has no application

outside of fraud or abuse of judiciary trust. See, e.g., Gabauer v. \Wodcock,

supra, McNamara v. Johnston, supra.

| therefore find the CPD fund not to present an issue for
determnation here under Sections 1155.4 and 1155.5 of the Act.
Goncl usi on:

This is not to suggest that union nenbers are wthout a renedy for
violation of free speech rights or msuse of union funds for political or
other purposes. In addition to state common-|aw obligations, union officials
are under a fidiciary duty to hold a unions' funds "solely for the benefit of
the organi zation and its nenbers”, who are enpowered to sue in federal
district court to enforce this duty and recover any msused funds. See, e.g.,
29 USC 501; John M MEmany, "The Fi duciary Duty Under 8501 of the LMRDA'. 75
Gol. L. Rev. 1189 (1975); G Brian Spears at al, "The LMRDA 8501: A Tool for
DCevel opi ng Internal Uhion Denocracy”, 5 Gold. Gate L. Rev. 367 (1974),
although it has recently been held that 8501 wll not reach political
expendi tures aut hori zed by a union constitution, Gabauer v. Wodcock, 85 LC
11,147 (1979). See, generally, Bright v. Taylor, 554 F.2d 854 (8th Qr.
1977); Pignotti v. Local
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No. 3 Sheet Metal Wrkers' Int. Ass'n, 477 F. 2d 825 (8th dr.}, cert.
denied, 414 US 1067 (1973); Johnson v. Nelson, 325 F. 2d 646 (8th Qrr.
1963); Hghway Truck Drivers & Helpers, etc, v. Gohen, 284 F. 2d 162 (3rd
dr. 1960), cert. denied, 365 U S 833 (1961); Qark, "The F duciary
Duties of Lhion Gficial s Uhder Section 501 of the LMRDA', 52 Mnn. L.
Rev. 437 (1967); Katz, "F duciary oligations of Uniion (ficers Under

Section 501 of the Labor-Minagenent Reporting and D scl osure Act of 1959,
Lab. L.J. 542 (June, 1963); Note, "The FH duciary Duty of Union CGficers
Under the LMRDA' The Quide to the Interpretation of Section 501," 37
NY.UL Rev. 486 (1962); Cox, "Internal Affairs of Labor Unhions Under the
Labor Reform Act of 1959," 59 Mch. L. Rev. 819 (1960); Smth, "The
Labor - Managenent Reporting and D sclosure Act of 1959," 46 Va. L. Rev. 195
(1960). See also, other sections of Landrum@iffin, such as 8202 (a)
conflicts, of interest; 8401 (g), using union funds to pronote the
candi dacy of persons; and 8503 (a), nmaking a | oan to an officer in excess
of $2, 000.

Uhi on nenbers nmay al so sue for violation of a
union's duty of fair representation, in sone cases W thout exhausting internal

renedies. See, Goldnan v. Goca (ol a Bottling Go. of Chicago, 85 LC PP 10, 950

(1978). See also, Hlis, supra. Snce Seele v. Louisville & NR (., supra,

wth respect to the railroad industry, and Ford Mtor Co. v. Huffnan, supra;

see al so
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Syres v. Al Wrkers, 350 U S 892 (1955), wth respect to those industries

reached by the National Labor Relations Act, the duty of fair representatives
has served as a "bulwark to prevent arbitrary union conduct agai nst
individual s stripped of. traditional forns of redress by the provisions of

federal labor law" Vaca v. Spes, 386 US at 182.

Smlarly, the Landrum@iffin Act protects the right of union
nenbers to participate in electoral and deci si on-nmaki ng processes in their
uni ons, Labor - Managenent Reporting and DO sclosure Act Section 101 (a), 73
Sat. 522, 29 US C Section 411 (Supp. |, 1959), and requires union
officials to report and disclose all official union expenditures. 1d.,
Section 201(b)(6). Menbers have the power to effect union decisions in
denocratic unions by the ballot, and since unions are najoritarian
i nstitutions,

Lhion officials are el ected denocratically, either by the direct

vote of the nenbers or by the vote of denocratically el ected

del egates. These officials nornmally set the political tone of
the union and its conmttees, although sone unions nay choose
their political endorsenents by a denocratic convention system

(he course open to dissidents, therefore, is to challenge the

politics of their |eaders wthin the structure of the union,

pecause "the free speech rights of rank and file nenbers ...
include by definition a right of denocratic insurgency, both at

common | aw and under nodern statutory standards."” Conment, 126

U of Penn. L. Rev. supra, at 411. footnotes omtted.

A though dissenters can be forced to contribute to bargaining
activities which they find objectionable, they are not totally precluded from
expressing their opposition to union demands. They nay therefore vote in

accor dance
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wth their convictions to influence the actions of officials negotiating

col | ecti ve bargai ni ng agreenents, and speak out agai nst union stands at public
neetings, see Aty of Mdison, Joint School Oist. No. 8 V. Wsconsi n Enpl oynent
Rel ations Coomin, 429 U S 167 (1976).

I ndeed, Article XM of the UFWConsitution provides a "B |l of
R ghts" for nmenbers, which include the foll ow ng:

Section 1. Al nenbers of this Uhion shall have equal rights
and privileges in nomnating candidates for office, voting in
el ections, and attending and participating i n nenbership
neetings. ..

Section 2. Every nenber of this Whion shall have the right
to nmeet other nmenbers, to express any views argunents, or
opi nions, and to express at neetings his views on candi dates
for office and anx ot her busi ness properly before any and
all neetings of this Uhion.

As at least one witer has pointed out, the issue of political
expenditures is inseparabl e fromthat of internal union denocracy:

The courts should direct their attention to such probl ens as
freedom of nenbers to vote and Farti cipate in union affairs,
adm ssi on regw renents and equality of treatnent. |f unions
are prevented fromusing their disciplinary power to forecl ose
denocratic procedures wthin the union, the right of
determning the purposes of union expenditures can safely be
I(igggsf\ith union representatives. 42 Mnn. L. Rev. 1179, 1184

Qher witers have recogni zed this fact as well,

Mich of the published reaction to the decision in Sreet has
posited as a renedy to the dissenting workers' del emma the
augnent ation of union denocracy; prerequisites to self-
gover nment such as equal ity of adm ssion
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standards, freedomto vote, and the right to
participate in group decision naking are
stressed. 56 Nv U L. Rev. 777, 783 (1962) See
also, 30 Ws. B Bull., Aug. 1957, pp. 41-44.

| ndeed, Archi bal d Cox has stat ed:

An i ndividual worker gains no human rights by substituting
an autocractic union official domfor the tyranny of the
boss. nly a denocratic union, senitive to the rights of
mnorities, can help labor to achieve the ideals of indivi-
dual responsibility, equality of opportunity and self-
determnation. Gox, the Role of Law in Preserving Uhi on
Cenocracy, 72 Harv. L. Rev. 609 (1959).

Professor VWl lington has simlarly witten of the inportance of
preserving internal dissent.

Law cannot elimnate oligarchy, but it can protect

di ssent and encourage a | eadership that is nore
responsive to the rank and file. And this is inportant
both for the dissenter and for the | ong-termwel | -bei ng
of the union... [Blottled-up dissent that is
synptonati c of w despread di spl easure nay eventual |y
expl ode and destroy an institution. D ssent that is
heard and tolerated nay | ead to evol utionary change

w thin the union, change that nakes for | ong-run
institutional stability. H Veéllington, supra, 188
(1968) .

Under | abor conditions in which enpl oyers and enpl oyees frequently
find thensel ves at odds, and in a market econony in which, historically, wages
have fluctuated with the wllingness of workers to accept inferior conditions
of enpl oynent, it cannot be said that political and charitable contributions
have no rel evance to col |l ective bargai ning or "other mutual aid or

protection.” Mandatory contribution for the general good has | ong been an
essential principle of |abor unions, and while the rights of mnorities to

non- associ ati on
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w th obj ectionabl e causes is essential to the preservation of denocratic
rights, nothing in the record here indicates that such rights are necessarily
i nconpat abl e wth the right of the najority to alter politically the economc
condi ti ons under which it works.

There is no allegation here that the union is undenocratic, or that
internal appeals wll prove inadequate, or that the Charging Party has any
genui ne objection to charitable contributions, or that there is any
significant difference between conpul sory support for a charity or ot her
"mutual aid" activities which unions finance regul arly out of dues, or that
any other alternative would be | ess objectionabl e or preserve both the rights
of the majority and the mnority. For these reasons, | find that General
Gounsel has not net its burden of proof with respect to the use of CPD funds,
and that these funds are consequently | awful under constitutional and

statutory standards.
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Summary of (oncl usi ons

Mre specifically, and in sumary, | reach the foll ow ng
concl usi ons of | aw

1. Wion naorities have a right to engage in collective
political action, and may vote to extablish a fund for that purpose into
whi ch al |l non-di ssenting nenbers nust contri bute.

2. Uhion nenbers nust be inforned of the political nature of a
nmandatory fund, and of their right not to contribute to it.

3. D ssenting nenbers nay not be discharged fromtheir place
of enpl oynment for refusing to contribute to a political fund.

4. UWhions nay require charitable contributions of their nenbers
under penalty of discharge, where the charity selected has a relationship to
col | ective bargaining, or "other nutual aid or protection".

5. The Frst Arendnent does not apply to private collective
bar gai ni ng agreenents where there is no direct state invol venent, except as
publ i c policy.

6. There is no adequate evidence that the state's invol venent in
the creation or enforcenent of the CP.D Fund is nore than permssive.

7. The Charging Party has failed to exhaust his internal union
renedi es, which include appeal to the union's National Executive Board, Public

Revi ew Board, and Nati onal
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Gonvent i on.

8. By the express terns of the collective bargai ni ng agreenent,
the Charging Party nay designate where CPD funds shall be spent, yet this
remedy has not been exhausted, either by grievance or arbitration.

9. There is no basis for finding an unfair |abor practice
under Section 1152 of the Act.

10. The CP.D Fund, wth its charitable and i ndivi dual options,
IS a "reasonabl e" termand condition of nenbership, and is uniformy
applicable to all UFWnenbers in good standing, and does not, therefore,
constitute an unfair |abor practice under Section 1153 (c) of the Act.

11. There is no evidence of fraud or corruption in the
establishment of CP.D as a paid holiday, as required for a finding that
Respondent commtted an unfair |abor practice under Section 1155.4 or 1155.5
of the Act.

12. For these reasons | find Respondent's CPD programto be | awf ul
under both constitutional and statutory | aw

13. Assumng, however, a statutory or constitutional violation,
remedies would not include class relief, injunctive relief, or such
restitution as woul d constitute "featherbeddi ng".

14. Relief, therefore, would be limted to ordering a reduction in
the expenditure of CPD funds by the anmount of the enpl oyees' i ndividual
contribution, ordering a simlar reduction in future expenditures, ordering

that the amount in question be used solely for collective bargai ni ng purposes,
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or ordering that the sumbe directed by the enpl oyee to such political or
charitabl e use as he or she nay direct.
15. | therefore order that the Conplaint herein be dismssed inits

entirety.

DATED. June 5, 1979 g ll igﬁ
i

KENNETH OLCKE
Admni strative Law Ofi cer
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APPEND X

Hstory of Labor and Politics

The reasons for nmany of the conclusions reached in the precedi ng
Decision are historical and sociological, and for this reason | have attenpted
to summarize in this Appendi x sone of the existing literature and opinion re-
garding the historical and sociol ogical relationship between | abor unions,
mnority nenbers, and political or legislative activity.

Labor uni ons have engaged in political action since their
I nception. See, generally, Commons, Hstory of Labor in the Lhited States, 4
vol .s. (1918, 1935); MIlis and Mntgonery, Q gani zed Labor (1945); Dulles,
Labor in Anerica(1955); Rayback, A Hstory of Anerican Labor (1959); Perl nan,
Hstory of Trade Lhionismin the Lhited Sates, (1923), Foner, Hstory of
Labor in the Lhited Sates (4 vol.s 1965); Binba, Hstory of the Arerican
VWrking dass (1927); Boyer & Mrais, Labor's Uhtold Sory (1973); Fried,
Except to V&l k Free (1974); Whl, "Uhions in Politics", 34 USCL. Rev. at 144
(1961).

O unions and politics in general, see, e.g., Karson,
Anerican Labor Unions and Politics, 1900 - 1918(1958); Hardnman, "Unhions
and Political Activity", in The House of Labor at p. 85 (1951); Bakke,

"Political and Social Power", in Unions, Managenent and the Public, at

p. 215(1948) ; Wll, "Whion Political Activity Spans 230 Years
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of U S Hstory", "The Anerican Federationist”, p. 6 (M, 1960),
reprinted as AFL-AQ O Publication No. 106 (July, 1960)f QG eenstone, Labor
in Anrerican Politics (1969); MlLaughlin, Labor and Anerican Politics

(1967); Levison, The Wrking-Aass Myjority (1974). On corporate canpai gn

practi ces, see Thayer, Wio Shakes the Mney Tree? (1973). Indeed, it was

partly for this reason that the country has been characterized as a
"nation of joiners". Shlesinger, "B ography of a Nation of Joi ners", 50
Am Hst. Rev. 1, 5 (1944).

Labor's col | ective invol venent in political action began at | east
by the 1730's, when "nechanics", artisans, and farners forned an alliance and
took political power in Massachussetts to create a |l and bank. Labor
participated wth great frequency and in |arge nunbers in political action
during the colonial period, advanci ng demands for civil liberty and political
equality in New York, Philadel phia, Baltinore, and other tows. See, e.g.,
Rayback, supra, pp. 23-36. Labor organizations were extrenely active during
the period leading up to the Anerican Revol ution, see, e.g., Foner, Labor and

the Arerican Revol ution (1976), and constituted a | arge portion of the troops

which won it. See, e.g., Afred F. Young, Ed., The Areri can Revol ution

(1976). Subsequently, they hel ped secure ratification of the Constitution and
B Il of Rghts. Rayback, supra, p. 61.

The Phi | adel phi a Shoenakers, organi zed in 1792,
along wth the New York Typographical Society and organizations of
carpenters, cabinet nakers, nasons and coopers, participated actively in

| ocal elections, contributing heavily to
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the election of Jefferson in 1800. Rayback, supra, pp. 55 ff. Yet
limted voting rights, crimnal conspiracy trials, and inprisonnent

for debt kept labor's political role to a mninum |bid.

Follow ng the Vlr of 1812, in which |aborers were quick to
enlist, and i n sone cases nade up entire conpani es, workers
organi zations drew up the "Wrkingman's Platfornmi, a political program
to secure the ten hour day, universal nale suffrage, abolition of
I nprisonnent for debt, abolition of the mlitia system a nmechanics
lien |aw, abolition of chartered nonopolies, and equal, universal
education. |hid.

Prof essor Whl has witten of labor's political role in the
early 19th century, and its efforts in securing these reforns:

In the late 1820's and early 1830's workers' Farti es_ener ged

briefly in Philadel phia, New York and New Engl and. To these

early political efforts by organi zed worki ngnen has been
attributed a large share of the credit for the establishnent
of the public school system the initiation of currency
reforns, the abolition of inprisonnent for debt, the passage
of nechanics lien |laws and the renoval fromunions of the

stigma of crimnal conspiracy. Wohl, supra at 145.

dtation omtted.

In 1828, the first |abor party appeared in Philadel phia, quickly
spreading to New York dty and across the East Goast, and nom nati ng
gubernatorial candidates, for the first tine, in the elections of 1830.
Rayback, supra, pp. 68-72. Labor organi zations actively supported Jackson in
his fight wth the Bank in 1832, organized city federations for political
action in New York Qty in 1833, and repeated the effort in Boston,

Phi | adel phia, Baltinore, \Wshington, New Brunsw ck,
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Newar k, Al bany, Troy, Schenectady, Pittsburgh, dncinatti and Louisville, al
wthin the next three years. At least 200 trade associ ations were founded
from1835-6 wth a nenbership estimated at 100-300,000. They establ i shed
newspaper s whi ch endor sed and supported political candi dates, rai sed noney for
political causes, and el ected "workies" or "loco-foco’'s" in many cities. |d.,
pp. 76 ff.

As Professor Rayback has commented: "The worki ng-nen's program
translated into Locofoco principles, domnated the Denocratic Party until the
dvil Vér, [and] al so nade a deep inpression on the Wigs." 1d. at 88. Labor
becanme deeply involved in the el ection of AbrahamLincoln, the epi sode known
as "bl eeding Kansas", and the Advil Vér which followed. See, e.g., Eic
Foner, Free Soil, Free Labor, Free Men (1970).

Following the Avil Wr, political organization by industry
necessitated the political involvenment of |abor. The National Labor Uhion,
formed in 1866 to advocate the eight-hour day, and the G eenback-Labor Party,
organi zed in 1878 to advocate a broad programof |abor and social |egislation,
were two nani festations of |abor's response to the chal l enge of nati onal

Industry. See, e.g., discussion in Rayback, supra.

The Anerican Federation of Labor, or AFL, was forned in 1881, and
fromits inception, sought both the el ection of politicians synpathetic to its
needs, and the enactnent of favorable legislation. See, e.g., Taft, The A F.

of L. inthe Tine of Gnpers, pp. 289-92 (1957); David,
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"(he Hundred Years of Labor in Politics", in The House of Labor, pp. 90-98;
Kauf man, Samuel Gonpers and the Qigins of the AF of L 1848-1896 (1973).

The official policy of the AFL was as fol | ows:

The Anerican Federation of Labor is not partisan to a political
party, it is partisan to a principle, the principle of equal rights
and hunan freedom Ve, therefore, repeat: Sand faithfully by our
friends and el ect them (ppose our enenmes and defeat them

whet her they be candi dates for President, for Congress or for other
of fi ces, whet her Executive, Legislative or Judicial. Qioted in

Bakke, supra, n. 75 at 215, and Vhl, supra, at 145. See Article
I1, AFL-A O Gonstitution (1972).

(oposed to the AFL, were the Knights of Labor, the G eenback-
Labor Party, Socialist Labor Party, and Industrial Verkers of the Vérld,
or "wobblies", all of whomsupported nore radical forns of direct
political action. See, e.g., Rayback, supra; Brissenden, The |WV(1957).
The "wobbl i es", however, refused to engage in political action in
coalition wth the enpl oying class, wth whomworkers "had nothing in
coomon”. Preanble, IVWWQnstitution, in Laslett, The Wrkingnan in

Anerican Life (1968) p. 70.

At the turn of the century, industry |aunched a "nass
of f ensi ve" against | abor union recognition and col | ective bargai ning, See
Dulles, supra, n. 75 at 195-6, and labor's political role becane
nandat ory.
Spear headi ng the attack was the National Association of
Manuf acturers. In 1902 the NAM caused the defeat of | abor-
supported ei ght-hour and anti-injunction bills before Gongress.

And in the 1904 el ections the NAM scored signal successes inits
efforts "to cut off labor's influence at the source by defeating
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congressnen and senators favorable to labor". As a final bl ow
the unions about this tine suffered a series of crippling
reverses in the courts, through the application of 1njunctions
and the antitrust | aws.

Labor found it necessary to respond to the onsl ought by

canpai gning actively to elect its friends and defeat its
enemes, regardl ess of party affiliation. Through the years
these efforts hel ped to secure such gains as the dayton Act of
1914, The Railway Labor's Act of 1926, the Norris - La Guardi a
Act of 1932, the VWgner Act of 1935 and the w de range of
social legislation passed in the early days of the New Deal .
VWhl, supra, p. 146. Footnotes omtted.

| ndeed, Justice Frankfurter, dissenting in |AMv. Sreet, 367
US 740 (1961), wote:

To wite the history of the Brotherhoods, the Uhited Mne Wrkers,
the Seel Wrkers, the Anal ganated A ot hi ng Wrkers, the
International Ladies Garnent Wrkers, the Uhited Auto Wrkers, and
| eave out their so-called political activities and expenditures for
them woul d be sheer mutilation. Suffice it torecall a few
illustrative nanifestations. The AFL, surely the conservative

| abor group, sponsored as early as 1893 an ext ensi ve program of
political denmands calling for conpul sory education, an el ght-hour
day, enployer tort liability, and other social reforns. The
fiercely contested Adanson Act of 1916, see Wlson v. New, 243 U S
332, was a direct result of railway union pressures exerted upon
both the Congress and the President. Street, supra, at 800-1,
footnotes omtted.

Nor had industry restricted itself, in opposing |abor's prograns,
in the use of financial nethods for wnning political influence. Hihu Root
declared, to New York's 1894 (Constitutional Conventi on:

| believe that the tine has cone when sonet hi ng
ought to be done to put a check to the giving

of $50,000 or $100, 000 by a great corporation toward
political purposes upon the understanding that a
debt is created froma political party toit.

Hihu Root, Addresses on Governnent and dtizen
ship 143 (1916), quoted in U S v. UAW 352 US

567, at 571 (1957).
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Shortly thereafter, Charles Evans Hiughes reported, of the sane

state |l egislature:

The frank adm ssion that noneys have been obtained for use in Sate
canpai gns upon the expectation that candi dates thus aided in their

el ection woul d support the interests of the conpani es, has exposed

both those who solicited the contributions and those who nade t hem
to severe and just condemmation. |d. at 573, n. 10.

In 1904, the Joint Coomttee of the New York Legi slature
reported substantial amounts had been spent by i nsurance conpani es on
state and national canpaigns. The Commttee concl uded:

Gontri butions by insurance corporations for political purposes
shoul d be stri ctlz forbi dden. Neither executive officers nor
directors should be all owed to use the noneys paid for purposes of

i nsurance in support of political condidates or platforns. . . .
Wiet her nade for the purpose of supporting political views or wth
the desire to obtain protection for the corporation, these con-
tributions have been wholly unjustifiable. In the one case
executive officers have sought to inpose their political views upon
a constituency of divergent convictions, and in the other they have
been guilty of a serious offense against public norals. The frank
adm ssi on that noneys have been obtained for use in Sate canpai gns
upon the expectation that candidates thus aided in their election
woul d support the interests of the conpanies, has exposed both
those who solicited the contributions and those who nade themto
severe and just condemnation. Report of the Joint Coomttee of the
Senate and Assenbly of the State of New York Appointed to
Investigate the Affairs of Life |Insurance Conpanies, 397 (1906),
citedin US v. UAW 352 US 567 (1957), at 573.

Justice Frankfurter wote subsequently, of the changes

whi ch had taken pl ace on a national |evel:
The concentration of weal th consequent upon the industrial
expansion in the post-Avil W era had profound inplications
for Anerican life. The inpact of the abuses resulting fromthis

concentration gradual |y nade itself felt by a rising tide of
reformprotest in the [ast decade

128.



that:

of the nineteenth century. The Sherman Law was a response to the
felt threat to economc freedomcreated by enormous industrial
conbi nes. The incone tax | aw of 1894 refl ected congressi onal
concern over the grow ng disparity of incone between the many and
the few 1d. at 570.

Frankfurter cited historians Mrison and Commager, who concl uded

The nation was fabul ously rich but its wealth was

gravitating rapidly into the hands of a snall
portion of the popul ation, and the power of wealth
threatened to undermne the political integrity
of the Republic. Ibid., citing 2 Mrison and Conmager,
The Gowh of the Anerican Republic (4th ed. 1950),

355.
In 1905, Governor Robert La Follette addressed the Wsconsin

| egi sl ature, stating:

Follette.
Decenber 5,

abuse, and

The participation in governnent of the corporation as a corporation
is a nenace. Its action is governed b?/ no sense of individual or
personal responsibility. It 1s controlled by no sentinent of
patriotism Corporations are organi zed for profit and gain, and
enter the field of politics solely in the interests of the busi ness
for which they are created. dted in Sate v. Joe Mist G dub, 270
Ws. 108, 111, 70 N W 2d 681, 682 (1955)[enphasis in original),
quoted in Comment, "Avil Responsibility for Gorporate Political
Expenditures", 20 UCL A L Rev. 1327, 1331 n. 25 (1973).

Nor were these sentinents confined to "nuck-rakers" |ike La

In Presi dent Theodore Roosevelt's annual nessage to Congress on
1905, he decl ared:

Al contributions by corporations to any political coomttee or for
any political purpose should be forbidden by |aw directors shoul d
not be permtted to use stockhol ders' noney for such purposes; and,
noreover, a prohibition of this kind would be', as far as it went,
an effective nethod of stopping the evils ained at in corrupt
practices acts. 40 Gong. Rec. 96.

A nunber of bills were introduced before Gongress to stemthis

Samual Gonpers, President of the
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AFL-of L, testifying in favor of one of them said:

Wiether this bill neets all of the needs may be questioned; that is
open to discussion; but the necessity for sone | aw upon the subject is
patent to every nan who hopes for the mai ntenance of the institutions
under which we live. It is doubtful tony mnd if the contributions
and expendi tures of vast suns of noney in the nom nations and

el ections for our public offices can continue to increase w thout
endangering the endurance of our Republic inits purity and inits
essence.

.If the interests of any people are threatened by corruption in
our public life or corruption in elections, surely it nust of
necessity be those, that |arge class of people, whomwe for
conveni ence termthe wageworkers. dted in US v. UAW supra at 574.

In 1907, Gongress passed the Tillman Act, Pub. L. Nb. 59-36, 34 Sat.
864 (1907) 2 US C Section 441b, which prohi bited corporate contributions in
federal elections:

it shall be unlawful for any national bank, or any corporation
organi zed by authority of any laws of Congress, to nmake a noney
contribution in connection wth any election to any political office.
It shall also be unlawful for any corporation whatever to nake a noney
contribution in connection wth any el ection at which President and
Vice-Presidential electors or a Representative in Gongress is to be
voted for or any election by any Sate legislature of a United States
Senator. |d. at 865 See, also, US v. US Brewers' Assn., 731T F.
163 (WD Pa. 1916) hol ding the Act constitutional. ., Newberry v.
US, 256 US 232 (1921). See also, on the absence of common | aw
authority, GComment, "QCorporate Canpai gn Funding®, 4 Qum Sam L. Rev.
544, 547 (1974).

As the Suprene Court |ater comment ed:

This legislation seens to have been notivated by two
considerations. Frst, the necessity for destroying the influence
over el ections which corporations exercised through financial contri -
bution. Second, the feeling that corporate official s had no noral
right to use corporate funds for contribution to political parties
w thout the consent of the stockhol ders. UusS v. CI.Q, 33 US
106, at 113, citing 40 Gong. Rec. 96;
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41 Gong. Rec. 22; Hearings before the House

Committee on the Hection of the President,

59th Gong., 1st Sess. 76 (1906).

The 1909 (ongress nmade several unsuccessful attenpts to
anend the Act, proscribed the contribution of anything of val ue,
and extended its application to the election of state |egislators.
In 1910, it placed further curbs on the power of wealth in a
publicity lawthat required coonmttees operating to influence the
results of congressional elections intw or nore Sates to report
all contributions and di sbursenents, identify contributors,
reci pients of substantial suns, and any persons who spent nore than
$50 annual Iy for the purpose of influencing congressional el ections
in nore than one State, and to report those expenditures if they
were not nade through a political coomttee. 36 Sat. 822. A the
next session the Act was extended to requi re Congressional
candi dates to nake detailed reports wth respect both to nomnating
and el ection canpai gns. The armendnent placed maxi rumlimts on the
anount congressi onal candi dates coul d spend in seeki ng nom nati on
and el ection, and forbade themto promse enpl oynent for the
purpose of obtaining support. 37 Sat. 25. In 1918 Congress nade
it unlawful either to offer or solicit anything of value to
i nfluence voting. 40 Sat. 1013. In 1921, however, the U S
Suprene Gourt struck down federal regulation of Senate prinary
el ections, creating substantial doubt as to the constitutionality
of the Act. Newberry v. US, Id. This forced CGongress, in 1925,
to enact the Federal CGorrupt Practices Act, Pub. L. No. 68-506,
Section 313, 43 Sat. 1070, 1074 (1925) (repeal ed in 1948),
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see 2 US C Section 441b, whose section 313 expanded the Till nan
Act's definition of "contribution” to include "a gift,
subscri ption, |oan, advance, or deposit, of noney, or anything of
value, and includes a. contract, promse, or agreenent, whether or
not legally enforceable, to nake a contribution.” 1d. Section 302
(d), 43 Sat. 1070, 1071.

Senat or Robi nson, one of the Senate spokesnen for the
| egi sl ation, stated:

V¢ all know . .that one of the great political evils of
the tine is the apparent hold on political parties which
busi ness interests and certai n organi zati ons seek and
sonet i nes obtain by reason of |iberal canpaign
contributions. Mny believe that when an individual or
associ ation of individuals nmakes |arge contributions for
the purpose of aiding candidates of political parties in
w nning the el ections, they expect, and sonetines denand,
and occasional ly, at |east, receive, consideration by the
beneficiaries of their contributions which not
infrequently is harmiul to the general public interest.
It is unquestionably an evil which ought to be deal t
wth, and dealt with intelligently and effectively. 65
Gng. Rec. 9507-9508.

No further legislation of corrupt political practices
took place until VWrld Vér 11, in part because the New Deal relied heavily
on canpai gn contributions during the depression, and FF.D R actively
encouraged | abor's invol venent in political action. As Professor Tanenhaus
has witten:

In 1936 organi zed | abor dramatically | eaped into the
political arena by investing three-quarters of a mllion
dollars in Franklin Roosevelt's first re-el ection
canpaign. John L. Lew s’ Uhited Mne Wrkers contri but ed
or lent $469,000 to the Denocratic cause, and two ot her
AOaffiliates added $141, 000 nore. The M ne Vérkers'
expenditure alone was five times greater than the total
anount the AFL reported raising for political purposes in
the preceding thirty years.
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Labor's political contributions in 1936 were inpressive -
so nuch so that the excitenent generated by the Landon-
Roosevel t battl e had barely subsided before suggestions
for restricting labor's political spendi ng echoed through
Gongressi onal chanbers, Joseph Tanenhaus, "Q gani zed
Labor's Political Spending", 16 J. of Pol. 446 (1954).

Thi s i npetus was gi ven consi derabl e assi stance by John L.
Lew s, who decl ared:

Everybody says | want ny pound of flesh, that | gave M.
Roosevel t $500, 000 for his 1936 canpaign, and | want ny
quid pro quo. The Lhited Mne Wrkers and the A O have
pai d cash on the barrel for every piece of |egislation
that we have gotten. . . | say that |abor's chanpi on has
to a large extent here been a bought and pai d-for
proposition. Quoted in Saul Alinsky, John L. Lew s, New
York: Gornwall Press, 1949, pp. 177-78.

The out break, of war changed all that, as the Uhited States Suprene
Gourt |ater recogni zed:

The need for unprecedented economc nobilization

propel l ed by World Vér Il enornously stinulated the power
of organized | abor and soon aroused consci ousness of its
power outside its rank. Vértine strikes gave rise to
fears of the new concentration of power represented by
the gains of trade unionism And so the belief grew
that, just as the great corporations had nade huge
political contributions to influence governnental action
or inaction, whether consciously or unconsciously, the
power ful unions were pursuing a simlar course, and wth
the sane untoward consequences for the denocratic
process. Whited Sates v. UAW supra, at 578 (1957).

In addition, the ol d AFL phil osophy of "voluntarisni,
whi ch advocat ed gover nnental abstention froml abor regul ati on, and
restrained labor's participation in political action, was nade
obsol ete by depression and war. See e.g., Mchael Rogin,
"VWoluntarism The Political Functions of an Apolitical Doctrine",
15 Ind. and Job Rel. Rev. 521 (1962).

In 1940, |abor unions were made subject to Section 13 of
the Hatch Act, 54 Sat. 767 (1940), 18 USC 608, which
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created, by a narrow nargin, a $5,000 limt on canpai gn
contributions by any person, including "any coomttee, associati on,
organi zation or other group”, 54 Sat. 767, to a candidate in a
federal election or any national political coomttee. Proposed by
Senator Bankhead in an effort to kill the bill by making it

obj ectionabl e to Republicans, Section 20 nade it unlawful for any
"political coomttee", as defined in the Act of 1925, to receive
contributions of nore than $3, 000,000 or to nake expenditures of

nore than that amount in any cal endar year.

Supporting these anmendrments, Senat or Bankhead st at ed:

V¢ all know that noney is the chief source of corruption.

V¢ all know that |large contributions to political

canpai gns not only put the political party under

obligation to the large contributors, who demand pay in

the way of legislation, but we al so know that |arge suns
of noney are used for the purpose of conducting expensive
canpai gns through the newspapers and over the radio; in
the publication of all sorts of literature, true and
untrue; and for the purpose of payi ng the expenses of
canpai gners sent out into the country to spread

propaganda, both true and untrue. 86 Cong. Rec. 2720.

A substantial |oophol e was opened, when the Commttee of
the whol e of the House Judiciary Commttee accepted Representative
Wreel and' s suggestion, w thout discussion or debate, that
contributions made to or by a state or local coomttee or other
state or local organization be exenpt fromthe $5,000 proviso. 86
Gong. Record 9452. Associations as well as individuals could as a
result legally contribute without limt to any candidate, if only
state or local organizations were set up to recei ve and spend t hese
f unds.

To plug up these holes, in 1943 the Smth-Connal |y
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Act, al so known as the War Labor D sputes Act, 57 Sat. 167-8
(1943), 50 USC 1501 (expired June 30, 1947), was passed over FOR s
veto, see Senate Docunant No. 75, 78th (ong., 1st Sess. (1943);
tenporarily making uni ons subj ect to the 1925 Federal Corrupt
Practices Act, supra, which did not cover prinary el ections,

nom nating conventions, or direct expenditures on political issues.
Wi | e debate on the bill was hardly a nodel of clarity, see, e.g.,
(ong. Rec. 5228, 5243, 5310, 5337, 5339, 5344, 5348 (1943),
Gongressnan Landi s, author of the nmeasure, testified before a
subcormittee of the House Conmttee on Labor, that

publ i c opi nion toward the conduct of |abor unions is
rapi dly undergoi ng a change. The public thinks, and has
aright to think, that |abor unions, as public
institutions should be granted the sane rights and no
greater rights than any other public group. M bill
seeks to put labor unions on exactly the sane basis,
insofar as their financial activities are concerned, as
corporations have been on for nmany years. Hearings
before a Subcoomttee of the House Coomittee on Labor on
HR 804 and HR 1483, 78th CGong., 1st Sess. 1, 2, 4.
dted in US v. UAW supra, at 579.

Landi s added that the specific inpetus to this
| egi sl ati on was what he bel ei ved to have been gover nnent
i ntransi gence during the recent national coal strike:

. The source of nmuch of the national trouble today in
the coal strike situationis that ill-advised political
contribution of another day [referring, apparently, to
the reported contribution of over $400,000 by the Uhited
Mne VWrkers in the 1936 canpai gn, see S. Rep. No. 151,
75th Gong., 1st Sess.]. |If the provision of ny bill
agai nst such an activity has [sic] been in force when
that contribution was nade, the Nation,
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the admnistration, and the | abor unions

woul d be better off. Ibid.

In 1944, runors of extensive |labor political spending led to a
congressi onal investigation, which disclosed that |abor had spent nore in 1944
then in any previous el ection, but since the bulk of this had gone for
advertising as opposed to contributions, there was "no clear-cut" violation of
law S Rep. No. 101, 79th Gong., 1st Sess., 23 (1945), See also, e.g., Conment,
"Regul ation of Labor's Political Gontributions and Expenditures: The British and
Anerican Experience", 19 U Chi. L Rev. 371, 374 (1952). The Conmttee al so
Investigated a conplaint by Senator Taft, that the Chio C1.Q Gouncil
distributed to the public 200,000 copi es of a panphl et opposi ng his re-el ection.
In response to CI1.Q"'s contention that this was not a proscribed "contri bution"
but nerely an "expenditure of its own funds to state its position to the world,
exercising its right of free speech ... ," the Cormttee requested the Depart nent
of Justice to bring a test case, S Rep. No. 101, 79th Gong. 1st Sess. 23, at 59,
and recommended ext ension of 8313 to cover prinary canpai gns and nom nati ng

conventions. 1d., at 81

It has al so been reported that:

During the 1944 el ection, when specul ation
arose as to who mght be the Denocratic

Vi ce-Presidentia choice, President
Roosevelt was reported to have replied,
"ear everything wth S dney", referring
to Sdney HIilnman of QO PAC The

renmark has subsequent!|y been interpreted
to indicate the extent of union influence
inthe election, thus justifying in nany
opponents’ mnds the passage of the Smth-
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Qonnal ly Act. HIlInan's organi zati on spent
approximately $1.3 mllion in that el ection, and
was to play aleading role in |ater elections, none
nore than the 1952 canpai gn when it denied the
Denocratic Presidential nomnation to A ben

Barkl ey. Thayer, Wo Shakes the Mbney Tree?,

supra, p. 74.

Prof essor Vohl has witten, however:

The highly publicized role played by the AOs
Political Action Cormttee in the 1944 canpai gn was
partially responsi ble for a thorough investigation
by a special Senate coomttee on expenditures in
the federal elections of that year. The findings
were a striking refutation of any suggestion of
undue uni on i nfluence. The total |abor expenditure
of 1.6 mllion dollars, including both union dues
and individual contributions, ... accounted for
only 7.7 percent of the total Republican and
Denocratic federal expenditures of 20.6 mllion
dol | ars.

An even nore startling revelation is that in the
sane 1944 el ections, 242 individual s representing
64 famly groups nmade direct contributions to
political organizations in the amount of 1,277,121
dollars. This neans that expenditures on behal f of
many mllions of workers only slightly exceeded the
contributions nade by sixty-four famlies. Véhl,
supra, at 147, citations omtted.

The House Special Gommttee to Investigate Canpai gn Expenditures, inits
1945 Report, al so observed:

The scal e of operation of some of these

organi zations is inpressive. Wthout exception,
they operate on a Nationw de basis; and nany of
themhave affiliated | ocal organizations. ne was
found to have an annual budget for "educational "
wor kK approxi mat i ng $1, 500, 000, and anong ot her
things regul arly supplies over 500 radi o stations
wth "briefs for broadcasters”. Another, wth an
annual budget of over $300, 000 for political
"Education", has distributed sone 80, 000, 000 pi eces
of literature, including a quarter mllion copies
of one article. Another representing
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an organi zed | abor nenbershi p of 5,000,000, has
rai sed $700, 000 for its national organizations in
union contributions for political "education” in a
fewnonths, and a great deal nore has been rai sed
for the sane purpose and expended by its | ocal
organi zations. HR Rep. No. 2093, 78th Gong., 2d
Sess. 1, 3 (1945).

In 1946, the Conrmttee studied el ectoral activities by
| abor uni ons, and concl uded t hat

The intent and purpose of the provision of the
act prohibiting any corporation or |abor

organi zation nmaking any contribution in
connection with any el ection woul d be whol I'y
defeated if it were assuned that the term"naki ng
any contribution” related only to the donating of
noney directly to a candidate, and excl uded the
vast expenditures of noney in the activities
herei n shown to be engaged in extensively.
what avail would a law be to prohibit the
contributing direct to a candidate and yet permt
the expenditure of large suns in his behalf? HR
Rep. 2739, 79th Gong., 2d Sess 40.

The coomttee recormended that the statute:

be clarified so as to specifically provide that
expenditures of noney for salaries to organizers,
purchase of radio tine, and ot her expenditures by
the prohi bited organi zati ons i n connection wth

el ections, constitute violations of the provisions
of said section, whether or not said expenditures
are wth or wthout the know edge or consent of the
candidates. 1d., at 46. (ltalics omtted.)

In 1947 the Special Commttee to Investigate Senatorial Canpai gn
Expendi t ures whi ch had been nade in the 1946 el ections, al so known as the H | ender
Commttee, urged Gongress to "plug the existing |oophole”, S Rep. No. 1, Part 2,
80th Gong., 1st Sess. 38-39, and Senator Hlender introduced a bill to that effect.
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Thi s section, however, was incorporated by Representative Hartley into
the Taft-Hartley Act, 61 Sat. 159-60 (1947), 18 USC 610, and provided, in
Section 304, as follows:

It is unlawful for any national bank, or any
corporation organi zed by authority of any |aw of
Gongress, to nmake a contribution or expenditure in
connection wth any election to any political

office, or in connection wth any prinary el ection
or political convention or caucus held to sel ect
candidates for any political office, or for any
corporation whatever, or any |abor organization to
nmake a contribution or expenditure i n connection
wth any el ection at which Presidential and M ce
Presidential electors or a Senator or Representative
in, or a Delegate or Resident GComm ssioner to
Gongress are to be voted for, or in connection wth,
any prinmary election or political convention or
caucus held to select candidates for any of the
foregoi ng offices, or for any candidate, political
commttee, or other persons to accept or receive any
contribution prohibited by this section.

Every corporation or |abor organi zati on whi ch nakes
any contribution or expenditure in violation of this
section shall be fined not nore than $5,000; and
every officer or director of any corporation, or
of ficer of any |abor organi zation, who consents to
any contribution or expenditure by the corporation
of |abor organization, as the case may be, and any
person Who accepts or receives any contribution, in
violation of this section, shall be fined not nore
than $1, 000 or inprisoned not nore than one year, or
both, and if the violation was wllful, shall be
fined not nore than $10, 000 or inprisoned not nore
than two years, or both. Ibid. For an anal ysis of
the legislative history and political agitation
which | ead to the adoption of this section, see

Kal | enbach, "The
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Taft-Hartl ey Act and Uhion Political Gontributions
and Expenditures", 33 Mnn. L. Rev. 1 (1948);
Chang, "Labor Political Action and the Taft-Hartley
Act", 33 Neb. L. Rev. 554 (1954); onference
Report, House Report 510, 80th (ong., pp. 67, 68.

Expl ai ning the purpose of this section, Senator Taft stated:

| may say that the anendnent is in exactly the sane
wor ds whi ch were recomended by the H I ender
commttee, which investigated expenditures by
Senators in the last election.... In this instance
the words of the Smth-Connal |y Act have been sone-
what changed in effect so as to plug up a | oophol e
whi ch obvi ously devel oped, and which, if the courts
had permtted advantage to be taken of it, as a
natter of fact, woul d absol utely have destroyed the
prohi bition against political advertising by
corporations. |If "contribution" does not nean
"expendi ture", then a candidate for office coul d
have his corporation friends publish an

adverti senent for himin the newspapers every day
for a nonth before election. | do not think the

| aw contenpl ated such a thing, but it was cl ai med
that it did, at least when it applied to | abor
organi zations. So, all we are doing here is

pl uggi ng up the hol e whi ch devel oped, follow ng the
recomrmendat i on by our own Hections Conmttee, in
the Blender bill. 93 ong. Rec. 6439.

According to a majority of the House Conrmttee, Section 304 was
intended to do three things: (1) place restrictions on union "contributions"
contained in the tenporary War Labor D sputes Act on a pernanent basis? (2) extend
the prohi bition on union and corporate spending to include "expenditures" as well
as "contributions"; (3) nmake these, restrictions applicable to prinmaries, as well
as to regular elections. House Report No. 245, 80th (ong., 1st Sess. (1947), p.
46.
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Debate on HR 3020 | asted for three days and was perhaps nore bitter
than enlightening. nly one nenber, Representative MIler of CGalifornia,
addressed hinsel f squarely to section 304, and he attacked it as irrel evant,
unnecessary, undesirable, and discrimnatory. Representative Charles Hall eck
briefly defended section 304., and remnded the House that it had subscribed to a
simlar proposal when it passed the Vér Labor D sputes Act. 93 (ong. Rec 3522- 3,
3666 (1947).

Labor's strategy was to defeat the bill inits entirely, or nake
it so severe it would have to be vetoed. The Senate version contai ned no simlar
provi sion. Nonet hel ess, when debate took place in the Senate on June 5 and 6,
nearly half the tine was spent debating Section 304. In the opinion of Senator
Taft, who presented the (onference report, Section 304 rai sed no new questi ons,
but nerely continued the Vér Labor D sputes Act, due to expire on June 30th.
Ibid, at 6436. Mst of the debate then centered on the publication of editorials
i n uni on newspapers, see, e.g., ong. Rec. p. 6437. A so questioned, was at what
point an el ection canpai gn nay be said to have begun, |bid., at 6447, and Senat or
Barkl ey pointed out that, there was no "fundanental difference in principle"
bet ween el ectioneering and | obbying. 93 Gong. Rec. 6533 (1947).

Legi slative history al so records that a fundanental purpose of
this legislation was to restrict |abor unions to the economc arena, and weaken
| abor's ability to support Denocratic Party candidates and prograns. As one
observer has comment ed:
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Section 9 of the War Labor D sputes Act and section
304 of the Labor Managenent Rel ations Act were,
this witer believes, notivated prinarily by the
desire to weaken naterially labor's ability to

i nfluence public policy to its advantage. Wth rare
exception, the nost vocal sponsors of prohibitions
on uni on spendi ng were Congressnen w th records
conspi cuous for hostility toward organi zed | abor.
Rehnus and McLaughl in, Labor in Arverican Politics,
p. 346 (1967).

And Joseph Rauh has written:

The Senate spokesnan for the bill, Senator Taft,
flatly announced that |abor unions are supposed to
keep out of politics ..." The purpose of the
political ban, an outside commentator suggested, was
"to weaken naterially labor's ability to influence
public policy toits advantage." Q, to quote M.
Justice Riutledge a year after the | aw s enact nent,
the object of Section 610 was "to force unions as
such entirely out of political life and
activity...." Rauh, "Legality of Uhion Political
Expendi tures", 34 So. Gal. L. Rev. 152 (1961).
(footnotes omtted.)

The Act was vetoed by Truman for these reasons, anong others, but,
after a week-end filibuster, the Act was passed over his veto. See, e.g.,
di scussion in Kall enbach, "The Taft-Hartley Act and Unhion Political Gontributions
and Expenditures”, 33 Mnn. L. Rev. 1, 9, n. 16 (1948); Comment, "Uhion Political
Expendi tures Under Taft-Hartley Section 304", 48 Ny U L. Rev. 64, 68 (1953);
Comment, "An Attenpt to Restrict Uhion and Corporate Political Activity", 46 Mrg.
L. Rev. 364, 367 (1962-3). Hs objections to section 304 were that the "ordinary"
uni on woul d be prevented fromtaking a stand on any candi date or issue in a
national election. "I regard this
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as a dangerous intrustion on free speech, unwarranted by any denonstration of
need, and quite foreign to the stated purpose of this bill." House Doc. No. 334,
supra, at 9.

The first case to test the new provision was US v. dQ 335 US
106 (1948), in which the QO News, a weekly newspaper published by the QOwth
nenber shi p funds, deliberately circulated a statenent by QO President Phillip
Mirray urging nenbers to vote for a congressional candidate. The federal
district court dismssed a crimnal indictnent, on the grounds that prohibition
of union political expenditures violated the Frst Arendnent. 77 F. Supp. 355
(DDC, 1948).

As appel l ees’ stated in their brief tothe US Suprene Gourt, the
potential danage caused by Section 304's application to these facts was enor nous:

This neasure thus on its face woul d prevent a | abor
organi zation fromhol ding a neeting for the purpose
of advocating the election or defeat of a
particular political candidate. It woul d preclude a
| abor organi zation fromorgani zing a public
gathering to advocate the el ection of a candidate
pl edged to the defeat of such a neasure as Section
304. [8313 as anended. ]

Al abor organi zation under this statute coul d not
place at the disposal of a candidate its own hall.
It could not engage radi o tine to denounce a

candi date who had identified hinself wth interests
fundanment al | y opposed to those basic to the
interests of the defendants. Nor could it pay the
sal ary or expenses of an individual for the purpose
of permtting himto participate in a political
canpai gn.

Handbi | |'s, placards or uni on newspapers advi sing the
uni on nenber ship of the voting records of public
officials could not be published or distributed at
election tine to advocate either the el ection of

| abor' s
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friends or the defeat of |abor's enemes. Paid
adverti senents and radi o publications for the sane
pur poses woul d be |ikew se proscri bed.

No matter how dangerous the threat presented by a
candi date to the fundanental interests of a | abor
organi zation, it is powerless under this lawto
speak and to informthe people of its views. It
could not send to a single nenber a penny postcard
dealing wth such a candidate. It could not even
send a del egate or observer to a political

convent i on.

It coul d oppose bad | ans but not "in connection
wth any election". It coul d endorse good | ans but
at all tines both its opposition and its

endor senent woul d be undertaken at the peril of
crossing the line at which such opposition or
endor senent or advocacy coul d be regarded as bei ng
"in connection with any el ection".

Moreover, a | abor organi zation could not sponsor a
public neeting in connection with an el ection for
the purpose of hearing the views of candi dates of
various political parties with respect to issues of
i nportance to its nenbershi p since such a neeting
woul d inevitably require expenditures.

The traditional canpaigns on the part of | abor
organi zations prior to federal elections to "get
out the vote" woul d, since they require

expendi tures, be proscribed by the statute. And
the publication of voting guides and anal yses of
the voting records of candi dates woul d |ikew se be
condermed. dted in Rutledge, J. (concurring), 335
Uus at 151-2.

Joseph Rauh has coment ed:

Certainly a trade union can put anything it wants
about candidates and political activity in the
regular periodicals it sends its nenbers. Nor
woul d there seemto be any | ogical or workable |ine
of denarcation between the distribution of such a
regul ar periodical to union nenbers and any ot her
appropriate nethod of communicating wth the
nenber ship. There
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is nothing in either the | anguage of the statute or
its legislative history to justify a distinction
between M. Mirray's nessage in the QO News and a
simlar nessage fromM. Mirray delivered to the
nenbership by mail, by handbills at plant gates, or
t hrough uni on organi zers buttonhol di ng i ndi vi dual
nenbers. Rauh, supra, at 157.

n appeal , the US Suprene Gourt affirned, but was sharply divided
when it cane to rational e. Justices Rutledge, Mirphy, Bl ack, and Dougl as hel d
Taft-Hartley's 8304 to be unconstitutional under the Frst Arendnent, but a five-
nenber naj ority side-stepped the constitutional issue, holding the statute
I nappl i cable to a union publication issued in the regul ar course of business, and
advising its nenbers of the nerits of various candidates for political office. In
so doi ng, the Gourt declared any effort to reach such a publication woul d create
"the gravest doubt... as to its constitutionality". Id. at 121. Yet legislative
history seened to support application of the Act to precisely these facts. See,
e.g., |d. Appendix; 93 Gong. Rec. 6436, 6440 (1947).

Justice Reed, witing for the ngjority, found the word "expenditure"

particul arly troubl esone:

The reach of its neaning rai sed questions during
Gongressi onal consideration of the bill when it
contai ned the present text of the section. 0Od it
cover comments upon political personages and events
In a corporately owed newspaper?... Could

uni ncor por at ed trade associ ati ons nake
expenditures?... Gould a union-owed radi o station
give tine for a political speech?. .. Wat of
cooments of a radio coomentator?... Is it an
expenditure only when Ais running against Bor is
free, favorable publicity for prospective
candidates illegal ?... Wat of corporately owned
religious papers supporting a candi date on noral
grounds? The Anti-Sal oon League? Id. at 112.
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Justice Rutledge concurred, finding the | egislative history to have
been:

a veritable fog of contradictions relating to

speci fi c possi bl e applications, contradictions
necessarily bred anong both proponents and
opponents of the anendnent fromthe breadth and

i ndefiniteness of the literal scope of the | anguage
used. 1d. at 134. Footnote omtted.

Rut| edge argued strongly for pluralismand bloc representation? |d.
at 143-4 , and depl ored the absence of any show ng "l egislative or otherw se, of
corruption so w despread or of influence so domnating as could possibly justify
so absol ute a denial of these basic rights." 1d. at 146. Rutl edge found the
princi pal purposes of the Act to be:

(1) To reduce what had cone to be regarded in the
| ight of recent experience as the undue and

di sproportionate influence of |abor uni ons upon
federal el ections;

(2) to preserve the purity of such el ections and of
of ficial conduct ensuing fromthe choi ces nade in
themagai nst the use of aggregated weal th by union
as well as corporate entities; and

(3) to protect union nenbers hol ding political

views contrary to those supported by the union from
use of funds contributed by themto pronote

accept ance of those opposing views. |d. at 134.

As to these purposes, Rutledge found:

There are, of course, obvious differences between such evils
and those arising fromthe grosser forns of assistance nore
usual |y associated wth secrecy, bribery and corruption,
direct or subtle. But it is not necessary to stop to point
these out or discuss them except to say that any asserted
beneficial tendency of restrictions upon expenditures for
publicizing political views, whether of a group or of an
individual, is certainly counterbal anced to sone extent by
the loss for denocratic processes resulting fromthe
restrictions upon free and full public discussion. The

cl ai ned
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evil is not one unmxed wth good. Andits
suppr essi on destroys the good wth the bad unl ess
preci se neasures are taken to prevent this.

The expression of bloc sentinent is and al ways has
been an integral part of our denocratic el ectoral
and | egi sl ative processes. They could hardly go on
wthout it. Mreover, to an extent not necessary
nowto attenpt delimting, that right is secured by
the guaranty of freedomof assenbly, a liberty
essentially coordinate with the freedons of speech,
the press, and conscience. 1d. at 144.

He went on to argue such restrictions violate not only the free
speech rights of union nenbers, but also the right of the public to hear:

There is therefore an effect in restricing

expendi tures for the publicizing of political views'
not inherently present in restricting other types of
expendi ture, nanely, that it necessarily deprives
the el ectorate, the persons entitled to hear, as
wel | as the author of the utterance, whether an
individual or a group, of the advantage of free and
full discussion and of the right of free assenbly
for that purpose. |bid.

In Rutl edge's opinion, the Fallacy of centering one's attention
entirely on mnority rights is that of ignoring the principle of ngjority rule:

Under the section as construed, the accepted
principle of majority rule which has becone a
bul war k, i ndeed perhaps the | eading characteristic,
of collective activities is rejected in favor of
atomzed individual rule and action in matters of
political advocacy. Uhion activities in political
publicity are confined to the use of funds recei ved
fromnenbers wth their explicit designation given
i n advance for the purpose. Funds so received from
nenbers can be thus expended and no others. Even if
all or the large ngjority of the nenbers had paid
dues with the general understanding that they or
portions of themwoul d be so used, but had not given
explicit authorization, the funds could not be so
enpl oyed. And this would be true even if all or the
| ar ge
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najority were in conpl ete synpathy with the political
views expressed by the union or onits behalf wth
any expenditure of noney, however small...

[T]he dissentient is given all the benefit derived from
the union's political publicity wthout having to pay
any part of its cost. This is but another of the

i mportant and hi ghly doubtful questions raised on the
section's wording and construction. US. v. AQ supra,
at 148. dtations omtted.

Moreover, since the burden of proof was on the union, the
assunption of such protection was that the majority disagreed wth its el ected

| eader shi p:

The section does not nerely deprive the union of the
principle of majority rule in politica expression.

It rests upon the presunption that the najority are
out of accord with their elected officials in
political viewpoint and its expression and, where that
presunption is not applicable, it casts the burden of
ascertaining mnority or individual dissent not upon
the dissenters but upon the union and its officials.
The forner situation nmay arise, indeed in one notabl e
i nstance has done so. But that instance hardly can be
taken to be a normal or usual case. Uhions too nost
of ten operate under the el ectoral process and the
principle of majority rule. Nor in the latter
situation does it seemreasonabl e to presune di ssent
fromnere absence of explicit assent, especially in
view of | ong-established union practi ce.

If nerely "mnority or dissenter protection” were
intended, it would be sufficient for securing this to
permt the dissenting nenbers to carry the burden of
naki ng known their position and to relieve themof any
duty to pay dues or portions of themto be applied to
the forbi dden uses wthout jeopardy to their rights as
nenbers. This would be clearly sufficient, it woul d
seem to protect dissenting nenbers agai nst use of
funds contributed by themfor purposes they di sapprove,
but woul d not deprive the union of the right to use the
funds of concurring nenbers, nore often than ot herw se
anmgority, wthout securing their express consent in
advance of the use. 1d. at 149. Footnotes omtted.
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In Rutl edge's opi nion, the object of such |egislation was clearly
"to force unions as such entirely out of political life and activity,
including for presently pertinent purposes the expression of organized
vi ewpoi nt concerning natters affecting their vital interests at the nost
cruci al point where the expression woul d becone effective.” 1d. at 150. See
al so, Comment, "Uhions inthe Political Arena: Atenpts to Gontrol Union
Participation in Politics", 23 Sn L. J. 713, 716-7 (1969); "British and
Anerican Experience", supra, note 24, at 376-77 and n. 44; Note,
"Interpretation of Satutes to Avoid Gonstitutional Questions Re Labor Union
Political Gontributions", 22 Ml. L. Rev. 348, 354 (1962); see Note, "Section
304 of the Labor-Mnagenent Rel ations Act of 1947 After the Decision In The
Lhited Sates vs. (ongress of Industrial Qaganizations", 1949 Ws. L. Rev.
184, 191 (1949).

In US v. Painters Local 481, 172 F.2d 854 (CA 2, 1949), the
Taft-Hartl ey Act's prohibition against political "expenditures" was hel d not

to apply to a small union's paynent for political advertising in alocal daily
newspaper of general circulation, or to political advertisenents over a | ocal
radi o station, in spite of the fact that they had been paid for fromgeneral
nenber shi p funds, and advocated rejection of particul ar candi dates for federal
political office. The GCourt of Appeal s enphasi zed the rational e of the
Suprene Gourt's opinion in AQ supra, the fact that this union owed no

newspaper, and that "publication in the daily press or by radio was as nat ural
a way of commnicating its views to its nenbers as by a newspaper of its own."
Id. at 856. Judge Hand wote that any effort to differentiate a uni on-owned

newspaper, as had been invol ved
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in the QO case, froman independent newspaper or radio station, "seens
wthout logical justification; nor is such a differentiation suggested by
the apparent purposes or by the terns of the statute or by its
legislative history." 1d. at 856. He added,

In each instance, it seens unreasonabl e to suppose
that the nenbers of the union objected to its policy
incriticizing candidates for federal offices. In
the QO case this was thought to be true because the
publ i cation was a "nornal organi zati onal

activit[y]". See 335 US at page 123, 68 S. . at
page 1357. In the case at bar, the expenditures
were authorized by a vote of the union nenbers at a
neeting duly held. Ibid.

In U S v. Gonstruction and General Laborers Local 264, 101 F.
Supp. 869, (WD Mb., 1951), a federal district court held that Section
304 did not prevent a union fromusing general nenbership funds derived

from conpul sory dues to pay its own enpl oyees to engage in political
activities. Acontrary interpretation, the Gourt reasoned, woul d be
i npossi bl e to admni ster, and subject uni on enpl oyees to prosecution for
engaging in protected political action. The Gourt concluded, that if
the union's activities were prohibited, "any political activity of any
person on the payroll of a labor organization, fromits president toits
janitor, would render that Union and its principal officers liable."
Id. at 876.

The Qourt rejected the argunent that the statute was intended to
apply to these facts:

It seens difficult for me to believe that the
Gongress intended that its definition of

"expendi ture" shoul d be construed by the court so
narrowy as to apply in a case of this type." Here
we have three enpl oyees, two of whomwere regul arly
on the payroll of the Uhion, one for a long period
of tine, devoting a considerable portion
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of their tine to political activities, sone of

whi ch, activities, such as the registration of
voters and taking voters to the polls, were for the
general benefit of those who were candi dates, and
sone devoted exclusively to the political interests
of one candidate for Gongress,...

If Philip Mirray or WlliamQeen, for exanple, or
any other president of a |abor organization shoul d
draw a sal ary whil e maki ng a speech in support of or
in opposition to any candidate for Federal office,
or if any of the expenses during such tine were paid
by a | abor organi zation, such an activity woul d

rai se a serious question as to whether or not the

| abor organi zation and its officers mght not be
prosecuted under this Act. 1d. at 875-6. See al so,
Comment, " Politics, Ppefitters, and Section 610:
Lhion Political Gontributions in Mbdern Gontext"”, 51
Tex. L. Rev. 936, 947 and n. 52 (1973); Conment,
"Uhion Political Expenditures Under Taft-Hartley
Section 304", 48 Nv U L. Rev. 64, 71 (1953);
Comrment, "Federal Regul ation of Unhion Political
Expenditures: New Wne in Qd Bottles", 1977 Brig.
Young L. Rev. 99, 108-09.

Fol | ow ng these decisions, Senator Taft brought about repeal of
the "expenditure" prohibition in the Senate, S 249, 81st Cong. 1st Sess.
(1949), but the House failed to act on it. The Departnent of Justice brought no
new i ndictnents for six years, and Assistant Attorney General Vérren Qney |11
testified that this was because "out of 9 nenbers of the Suprene Gourt there
was not 1 that expressed the viewthat Section 313 118 U S C 8601] was
constitutional." Hearings on S. 636 Before the Subcoomttee on Privileges and
Hections of the Senate, coomttee on Rules and Admnistration, 84th Cong., 1st
Sess., 201-10 (1955).

151.



Nonet hel ess, two nonths later, the Uhited Auto Wrkers Union was
I ndi cted for using dues noney to pay for tel evision broadcasts urgi ng and
endorsing the el ection of specific candidates for federal office, and in US v.
UAW supra, the Suprene Gourt voted 6-3 to uphold the statute. Reversing the
Ostrict Gourts' dismssal of the indictnent because these were "not expenditures
prohi bited by the Act" under previous interpretations, 138 F. Supp. 53, 5.9 (E D
Mch., 1956), the najority refused to pass on the statute's constitutionality in
advance of trial. DOstinguishing QQ the Suprene Gourt hel d:

[Unlike the union-sponsored political broadcast
alleged in this case, the communication for which
the defendants were indicted in C1.Q was neither
directed nor delivered to the public at large. The
organi zation nerely distributed its house organ to
its own people. The evil at which Gongress has
struck in 8313 is the use of corporation or union
funds to influence the public at large to vote for
a particular candidate or a particular party. Id.
at 589. Enphasi s added.

Justice Frankfurter, witing for the ngjority, suggested several

tests which mght be applied on renand:

[W as the broadcast paid for out of the general
dues of the uni on nenbership or may the funds be
fairly said to have been obtai ned on a vol untary
basi s? O d the broadcast reach the public at |arge
or only those affiliated wth [the union]? Dd it
constitute active el ectioneering or sinply state
the record of particul ar candi dates on economc

I ssues? DO d the union sponsor the broadcast wth
the intent to affect the results of the el ection?
Id. at 592. See also, e.g., for use of these tests,
Lhited Sates v. Lews Food (., 236 F. Supp. 849,
853 (S D CGl. 1964); Whited Sates v. Anchorage

Central Labor Gouncil, 193 F. Supp. 504, 506 (D
A as. 1961).
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Dssenting in UAW Justices Dougl as, Bl ack and Vérren agreed wth
Rut| edge, but found the Act both on its face and as applied to be "a broadsi de
assault on the freedomof political expression guaranteed by the Frst
Arendnent.” |d. at 598. Dougl as al so suggested that the British practice of
permtting dissenters to refuse to contribute to political causes woul d avoi d
Frst Anvendnent problens. Id. at 597, n. 1. Oh renand, the jury was instructed
as foll ows:

nmay the funds used be fairly said to have been
obt ai ned on a vol untary basi s?"

If—+that last part—+f by that is neant passing of the
hat for voluntary contributions by individual s
nenber s appr oached by sone commttee or otherw se,
then, this, what happened here, was not vol untary,
because it cane out of the dues. There was no
passing of the hat or anything like that. But |

bel i eve that the word "fairly" was put in there for
sone reason. The Suprene Court does not usually use
words recklessly. It said - and here | quote from

part of the question - " - or may the funds be
fairly said to have been obtai ned on a vol untary
basi s?"

S0 in deciding whether or not the funds used nmay be
fairly said to have been obtai ned on a vol untary
basis, you have a right to take into consideration
the fact that these nen, in 1954, were del egates to
a convention just |like any other convention and j ust
|1 ke any other del egates. They represented ot hers.
The whol e nenbership couldn't go to the convention
any nore than the whol e nenber ship of sone fraternal
organi zation can go to a convention. They send

del egates. And at the convention in 1953 these

del egates, acting for the UAWnenbershi p, voted as
they had on previ ous conventions, authority for
their governing board to use part of the dues for
this educational programthat the governi ng board
had used and was preparing to use in the future.
Quoted in John F. Lane, "Analysis of the Federal Law
Governing Political Expenditures by Labor Uhions", 9
Lab. L. J. 725, 733-4 (1958).
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UAWPresident Vélter Reuther and others testified the
advertisenents were directed prinmarily at UAWnenbers, 41 LRRM 52 (1958), and
the jury returned a verdict of "not guilty". Gonvictions for violation of
8304 since have been quite rare. . US v. Boyle, 482 F.2d 755 (CA DC
1973), cert. den., 414 US 1076 (1973). In US v. Teansters Local 688, 41
LC 16, 601, (DC Mb., 1960), it was held that contributions or expenditures by
aunion in connection wth a federal election, were lawful, if the funds were

financed by donations which had been strictly segregated, if the union nade
it clear that donations were for a political purpose, and if refusals to
donate did not result inreprisals. See also, US v._ Anchorage Central

Labor Gouncil, 193 F. Supp. 504 COC Ala., 1961), where a najority vote to
contribute political funds was held vol untary, even though they were fromthe

unions' general fund. . Comment, 46 Marg. L. Rev., supra at 369, n. 33.

These cases nade it clear very early, that Taft-Hartley prohibitions agai nst
political activity refered only to partisan political activity, and did not

I ncl ude use of union dues to finance registration or get-out-the-vote drives,
tel evision debates, printing a public officials' voting record, speeches to
uni on nenbers, etc. See, e.g., discussion in Rauh, supra, at 154-7; Chang,
"Labor Political Action and the Taft-Hartley Act", 33 Neb. L. Rev. 554,
(1954); US v. onstruction and General Laborers Local 264, supra. See

al so, discussion of First Amendnent standards in Godman & Thonason,

"Prohi bition of Expenditures by Labor Uhions in Gonnection wth Federal
H ections",
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21 Ga. B J. 575, 577-78 (1959); Kovarsky, "lhions and Federal H ections
- ASocial and Legal Analysis", 12 &. Louis UL.J. 358, 374 (1968); Ruark,
"Labor's Political Spending and Free Speech', 53 Nw UL, Rev 61, 73-74 (1958);
Comment, "Section 3Q4, Taft-Hartley Act: Validity of Restrictions on Uhion
Political Activity", 57 Yale L.J. 806, 816 (1948).

In 1959, Congress passed the Landrum@Giffin Act, or Labor
Managenent Reporting and D sclosure Act (LMRDY), see 29 US C 8101 et seq.,
whi ch guaranteed uni on nenbers rights of free speech and associ ation, includi ng
the right of assenbly, 8101(a)(2), and established a fiduciary duty on the part
of union officers, 8501. See, generally, Beaird & P ayer, "Free Speech and the
Landrum@iffin Act", 25 Ala. L. Rev, 577 (1973); Aelson, "A Uhion Mnber's
Rght to Free Speech and Assenbly: Institutional Interests and I ndivi dual
Rghts", 51 Mnn. L. Rev. 403 (1967); Sherman, "The Individual Menber and the
Lthion: The Bll of Rghts Title in the LM®DA of 1959:, 54 Nw U L. Rev. 803
(1960); Rothman, "Legislative Hstory of the B Il of Rghts for Uhion Menbers",
45 Mnn. L. Rev. 199 (1960); Gox, Internal Affairs of Labor Uhions Unhder the
Labor ReformAct of 1959, 58 Mch. L. Rev. 819, 829 (1960); Wl lett, "HF duciary
Probl ens Uhder Landrum@iffin", 13 Annual Conference on Labor 267, 278-279,
Smth, "The Labor-Mnagenent Reporting and D scl osure Act of 1959", 46 Va. L.
Rev. 195, 228 (1960).

Section 501 originated i n the House Educati on and Labor Comnmitt ee,
whose Report called on governnent to nake certain uni on power was used, "for the
benefit of enpl oyees whomthe unions represent... and not for the personal
profit and advantage of the officers and representatives of the union." HR
Rep. No. 741
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on HR 8342, 86th ong., 1st Sess, 11 (1959), reprinted in | Legislative
Hstory at 769.

The Report, however, indicated Section 501 was limted inits
scope:

[Qur |anguage does not purport to regul ate the
expendi tures or investnents of a | abor organization.
Such deci si ons shoul d be nade by the nenbers in
accordance with the constitution and byl ans of their
union. Uhion officers will not be guilty of breach
of trust when their expenditures are wthin the
authority conferred upon themeither by the
constitution and byl ans or by a resol ution of the
executi ve board, convention or other appropriate
governi ng body (including a general neeting of the
nenbers) not in conflict wth the constitution and
bylaws. Id. at 81, reprinted at 839.

The Senate Labor Conmittee, |lead by Senator MQellan, stated it
followed three principles in acting on the bill, which included mni num
interference in internal affairs, naintenance of denocratic saf eguards, and

direct renedies for abuse. 1d. at 403. During debate over the bill, the
fol | ow ng exchange t ook pl ace:
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M. Kennedy. M. President, | should |ike to ask
the Senator from Arkansas a few questi ons.

Suppose an officer of a union expends noney for an
educati onal purpose, to advance what he and the
other officers consider to be the interest of the
uni on. Assune that there is nothing di shonest about
the expenditure. It is not an expenditure for the
pur pose of taking noney in a back-door deal. It is
an honest expenditure for educati onal purposes,

w thout any inpropriety. Under the anendnent of
the Senator fromArkansas, would it be possible for
a nenber to sue, on the argunent that the

educati onal purpose, which he does not |ike, is not
really in keeping with the purposes of a | abor
organi zation? Qould he take the cause into court?

M. Mdellan. H mght nake such an all egati on,
and he mght go to court. Each case nust stand on
its own nerits. If the court found that the noney
was used for legitimate union purposes, for

pur poses whi ch were proper under the constitution,
and that it had been voted to authorize the use of
noney for educational purposes, | think it woul d
cone Wthin the purview of the authority and ri ght
of the union officer. But, as ny friend knows, the
purpose of this amendment is to get at those who
organi ze an executive board of their own, whose
nenbers are all in cahoots. (nhe says to the ot her,
"I wll keep you enpl oyed at a good sal ary and gi ve
you a good expense al | onance. You just do what |
want . "

That sort of thing is being done. Uhion treasuries
are being pilfered in that way. | believe that this
is a good anendnent. ..

M. BEvin....Ve are under an obligation to see that
the noney is safely kept, to the end that it nmay be
applied to duly authorized an legiti mate uni on

pur poses.

M. Kennedy. As | understand, the Senator from
Arkansas hol ds that view al so.
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M. Mdellan. That is correct. |f the Senator
has any thought that | amtrying to interfere with
QCPE, that is not correct. There nay be anendnents
directed to that point, and to deal wth that
direct question. However, | amnot offering ny
anendnent on the direct question of political
contributions. BEveryone knows ny views on that
subject, | assume. This is not a drive at that
situation. It is a drive at the skul duggery of
sone | eaders when they neet in executive session
and pay off this one and pay off that one. 105
Gong. Rec. 5856-5857 (1959), reprinted in Il
Legislative Hstory at 1130-1131.

O scussing the Gonference Report, S Doc. No. 51, 86th Gong., 1st
Sess. (1959), the Senate observed:

The bill does not limt in any way the purposes for
whi ch the funds of a | abor organi zati on may be
expended or the investnents whi ch can be nade. Such
deci si ons shoul d be made by the nenbers in
accordance with the constitution and byl ans of
their union. Union officers wll not be guilty of
breach of trust under this section when their ex-
penditures are wthin the authority conferred upon
themeither by the constitution and byl ans, or by a
resol ution of the executive board, convention or

ot her appropriate governing body-i ncl udi ng a
general neeting of the nenbers-not in conflict wth
the constitution and bylans. This is al so nade
clear by the fact that section 501(a) requires that
the special problens and functions of a | abor

organi zati on be taken into consideration in

det er mni ng whet her uni on officers and ot her
representati ves are acting responsibly in
connection wth their statutory duties. The

probl ens w th which | abor organizations are
accustoned to deal are not |limted to bread-and-
butter unionismor to organization and col | ective
bar gai ni ng al one, but enconpass a broad spectrum of
soci al objectives as the union nmay determne. 105
Gong. Rec. 16415 (1959), reprinted in Il
Legislative Hstory at 1433.

The issue of voluntary contribution to a segregated
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political fund first reached the Suprene Gourt in A pefitters Local 562 v.
US, 407 US 385 (1972). See also, Lhited Sates v. Pipefitters Local 562,
434 F. 2d 1116, 1121 (CA 8, 1970), aff'd on rehearing, 434 F.2d 1127 (CA 8,
1970) (en banc), where a union and several of its officers were indicted for

conspiracy to violate section 610 by spending noney in a federal political
canpai gn. The Suprene (ourt reversed the defendants' convictions based on an
i nproper jury instruction, sidestepped the Gonstitutional question, and hel d

political funds:

nust be separate fromthe sponsoring union only
in the sense that there nust be a strict
segregation of its nonies fromunion dues and
assessnents.. W& hold, too, that, although
solicitation by union officials is permssible,
such solicitation nust be conducted under
circunstances plainly indicating that donations
are for-a political purpose and that those
solicited may decline to contribute w thout

| oss of job, union nenbership, or any other
reprisal wthin the union's institutional

power. . . .

[T]he rest of voluntariness under section 610
focuses on whether the contributions solicited
for political use are know ng free-choice
donations. The domnant concern in requiring
that contributions be voluntary was, after all,
to protect the dissenting stockhol der or union
nenber. Wiether the solicitation schene is
designed to informthe individual solicited of
the political nature of the fund and his
freedomto refuse support is, therefore,
determnative. 1d. at 414-15. Footnote
omtted.

The Gourt focused its attention not on probl ens of
corruption or undue influence, but for the first tine on voluntary
contribution, labelling as a "m sapprehensi on" the idea that CGongress
i ntended to ban the aggregati on and expenditure of nenbers' voluntary
contributions, 1d. at 415-6 n. 28. The Gourt held "Section 610 does not

apply to union contributions
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and expenditures frompolitical funds financed i n sone sense by the
vol untary donations of enployees." 1d. at 409.

A though there was no expl anation by the Gourt as to what it
neant by the words "in sone sense”, it did cite Senator Taft's comment
favorably, that:

If the | abor peopl e should desire to set up a
political organization and obtai n direct
contributions for it, there woul d be nothing
unlawful in that, just so long as nenbers of
the uni on know what they are contributing to,
and the dues which they pay into the union
treasury are not used for such purpose. |d. at
417. dtation omtted.

In addition,. the Gourt held in P pefitters: 1) that the
words "separate" and "segregated' are synonynous, so that politi cal

funds need to be separated fromgeneral treasury funds only in the
sense that political nonies nust be kept distinct fromdues and
assessnents, 407 US at 414, 421-2; 2). that while general treasury
funds nay not be used directly for political purposes, they may be
used to admnister and naintain a political fund, 1d. at 429-30, and,
3.) that while contributions to a segregated fund nust be based on
notice of its political nature and contain an option of refusal, such
funds may be actively solicited by union officials. 1d. at 414-5.

In MNanara v. Johnston, 522 F. 2d 1157 (CA 7, 1975),
cert denied, 425 US 11 (1976), the court held an injunction woul d

not |ie against union violations of Section 610 since the Federal
Hection Commssion had "prinary jurisdiction” over civil
enforcenent. The court, relying on legislative history, also held
that Section 501 of the Landrum@iffin Act was not viol ated by
expendi t ures whi ch were banned under 18 U S C
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Section 610, if such expenditures conformed to the union's
constitution and did not involve "personal gain® to the officer. The
court deened it "significant”, although apparently not indi spensabl e,
that dissenting nenbers coul d have received a prorata share of the
political expenditures they opposed. The court al so noticed Cort v._
Ash, 422 U S 66 (1975), which held Section 610 of the 1971 Act did
not support a derivative action for corporate violations, and that
relief, if any, should be based on state corporation law ' The
Suprene Gourt in Cort, referring to involuntary uni on nenbpership, had
stated: "Ve intinmate no view whet her our concl usion...necessarily
woul d inply that union nenbers, despite the nuch stronger federal
interest in unions, are also relegated to state renedies.” |d. at
78. In part, these cases led the NNRB s General (ounsel to determne
that political activity under Section 304 was outsi de NLRB
jurisdiction, Admnistrative Decision of General Counsel, 1962 CCH
NLRB P. 11, 802, Case Nb. SR - 1746, and consequently, there have
been no | abor board decisions in this area.

Section 304 has since been incorporated into the US
Qimnal Code as Section 610, 18 US C, ch 29, Section 610, naking
It enforceable in a crimnal prosecution by the US Attorney
General. The statute was anended in 1951, Act of Qctober 31, 1951,
ch. 655, Section 20(c), to subject any person who accepts or receives
any prohibited contributions, as well as any person or organization
whi ch "nakes or consents to" prohibited expenditures or
contributions, to a maxi numpenal ty of $10,000 or i nprisonment for
two years, or both in the case of awllful violation. As anended,

t he provision reads:
It is unlawful for any national bank, or
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any corporation organi zed by authority of any

| aw of CGongress, to nmake a contribution or
expendi ture in connection wth any el ecti on

to any political office, or in connection wth
any prinary election or political convention or
caucus hel d to sel ect candidates for any
political office, or for any corporation

what ever, or any |abor organization, to nake a
contribution or expenditure in connection wth
any el ection at which Presidential and M ce
Presidential electors or a Senator or
Representative, or a Del egate or Resident

Comm ssioner to (Gongress are to be voted

for, or in connection with any prinary el ection
or political convention or caucus held to

sel ect candidates for any of the foregoi ng
offices, or for any candidate, political
commttee, or other person to accept or receive
any contribution prohibited by this section.

Every corporation or |abor organi zation which

nakes any contribution or expenditure in violation
of this section shall be fined not nore than $5, 000;
and every officer or director of 'any corporation,
or officer of any |abor organization, who consents
to any contribution or expenditure by the
corporation or |abor organization, as the case nay
be, and any person who accepts or receives any
contribution in violation of this section, shall be
fined not nore than $1,000 or inprisoned not nore
than one year, or both; and if the violation was
wllful, shall be fined not nore that $10, 000 or

i nprisoned not nore than two years, or both.

For the purposes of this section "|abor

organi zati on" neans any organi zati on of any kind, or
any agency or enpl oyee representati on commttee or
pl an, in which enpl oyees partici pate and whi ch
exists for the purpose, in whole or in part, of

deal ing w th enpl oyers concerni ng gri evances, | abor
di sputes, wages, rates of pay, hours of enpl oynent,
or conditions of work. |bid.

In addition to direct regul ation enbodi ed in Section
304 and Section 610, the Federal Regul ati on of Lobbyi ng Act
(1946), 2 US C Sections 261-270 (1964), required unions to
file reports of legislative spending wth the derk of the House
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of Representatives if they "solicit, collect, or receive" noney
for the principal purpose of influencing federal |egislation.
The Suprene Gourt's narrow construction of that statute,
together wth its exenptions, contributed to the failure of
filed information to give an adequate picture of |obbying in
general and | abor |obbying in particular, See, e.g., Véllington,
Labor and the Legal Process 223 (1968), since the Act does not
inquire into the source of |obbying funds. California has a

simlar provision. Gvernment Gode Sections 9900 et seq.
(1949); see also, Smth, "Regulation of National and Sate
Legi sl ati ve Lobbying", 43 U Det. L.J. 663 (1966).

In 1971, the Federal Hection Ganpaign Act, 2 U S C
4416, was passed, and in 1974, Gongress passed an anendnent, 88
Sat, 1263, under which contributions by "separate segregated
funds" may not exceed $5000 per candi date. See Section 101(a).
Lhi ons and corporations were not subjected to any limtations by
the Act wth respect to expenditure-categories permtted under
Section 610, nanel y communi cations by unions to their nenbers or
the costs of establishing or admnistering a separate segregated
fund. See Heishnman, "The 1974 Federal H ections Canpai gn Act
Amrendnents:  The Shortcomng of Good Intentions", 1975 Duke L.J.
851; Comrment, "Canpai gn F nance Acts - An Attenpted Bal ance
Between Public Interests and Individual Freedons", 24 D K L.
Rev. 345, 368 (1976).

As Senator Hansen, author of the 1971 Anendnents,
renar ked,

[I]t should be noted that this prohibitionis
the nost far-reaching in the entire el ection
law Wiile [section 610 is] based on a fear of
the effects of aggregated wealth on politics

[ corporati ons
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and | abor] organizations are not the sole
repositories of funds adequate to finance big
noney contributions. Yet Gongress has never
regul ated the activities of legal, nedical or
farmorgani zati ons, for exanple, nor has it
pl aced conparabl e stringent limtations on
weal thy individuals.... 117 Gong. Rec. 43380.
Enphasi s added.

In Barber v. dbbons, 367 F.Supp. 1102 (E D M. 1973),
the Gourt held that pledging a portion of nmandatory union dues to a vol untary

political fund associated with the union constituted a section 610 viol ation,
I f non-pl edgi ng nenbers were still required to pay the same amount of dues.
The Qourt reasoned, that if the anount of dues owed by all nenbers renai ned
constant, authorization, to allocate a portion for political purposes
constituted an inplicit direction for the union fund to use that portion of
the regular due's rather than voluntary pl edges, thus unl awful | y burdeni ng
non- pl edgi ng nenber s.

In Uhited States v. Boyle, 482 F.2d 755 (D C dr.), cert.
denied 414 US 1076 (1973), the Dstrict of Golunbia Gourt of Appeal s held
the statute was not overly broad because protection of mnority nenbers was

not possible through | ess restrictive neans. The court was not inpressed wth
the argunent that the goals of federal canpaign financing statutes were
attainable by the less restrictive alternative of najority rule. 1d. at 763.

The 1974 Anendnents |imted contributions by
individual s to $1,000 per candidate for federal office with a total
contribution ceiling of $25,000 yearly for all candidates, expenditures by an
individual "relative to a clearly identified candidate" were limted to $1, 000
per year, the anount of personal funds that coul d be spent by candidates in
their own
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canpaigns was |imted, total expenditure limts for federal canpai gns were
speci fi ed, cash contributions in excess of $100 and contributions fromforeign
countries were banned, reporting and di scl osure requirenents were

strengt hened, the Federal H ection GCommssion was created, wth responsibility
for oversight and dvil enforcenment powers, and a public financi ng systemfor
presidential contests was el aborated. Federal H ection Canpai gn Act
Arendnents of 1974, Pub. L. No. 93-443, Section 101, 88 Stat. 1263. Several

of these provisions were repeal ed or amended by the FECA Anendnents of 1976.
Federal H ection Canpai gn Act Anendnents of 1976, Pub. L. No. 94-283, 90 Sat.
475 2, 26. U S C 441(b). Section 441(b), which repl aced Section 610,

provi ded:

the term"contribution or expenditure" shall
include any direct or indirect paynent,
distribution, |oan, advance, deposit, or gift
of noney, or any services, or anything of val ue
(except a loan of noney by a national or Sate
bank nade in accordance wth the applicable
banki ng | awns and regul ations and in the

ordi nary course of business) to any candi dat e,
canpai gn conmttee, or political party or
organi zation, in connection wth any el ection
to any of the offices referred tointhis
section, but shall not include (A

communi cations by a corporation toits

stockhol ders and executive or admnistrative
personnel and their famlies or by a | abor
organi zation to its nenbers and their famlies
on any subject; (B) nonpartisian registration
and get-out-the-vote canpai gns by a corporation
ained at its stockhol ders and executive or
admni strative personnel and their famlies, or
by a | abor organi zation ained at its nenbers
and their famlies; and (Q the establishnent,
admnistration, and solicitation of
contributions to a separate segregated fund to
be utilized for political purposes by a
corporation, |abor organization, nenbership
organi zati on, cooperative, or corporation

W t hout capital
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st ock.

In addition, the statute provided in Section 3(a) that it
woul d be unl awful for such a fund:

to nmake a contribution or expenditure by
utilizing noney or anything of val ue secured by
physi cal force, job discrimnation, financial
reprisals, or the threat of force, job
discrimnation, or financial reprisal; or by
dues, fees, or other noneys required as a
condition of nenbership in a | abor organi zation
or as a condition of enploynent, or by noneys
obtai ned in any conmerci al transaction; (b) for
any person soliciting an enpl oyee for a
contribution to such a fund to fail to inform
such enpl oyee of the political purposes of such
fund at the tinme of such solicitation; and (c)
for any person soliciting an enpl oyee for a
contribution to such a fund to fail to inform
such enpl oyee, at the tinme of such
solicitation, of his right to refuse to so
contribute wthout any reprisal.

In sub-section 5, the Act provided:

Notw t hstandi ng any other |aw any nethod of
soliciting voluntary contributions or of
facilitating the naki ng of voluntary
contributions to a separate segregated fund
establ i shed by a corporation, permtted by | aw
to corporations wth regard to stockhol ders and
executive or admnistrative personnel, shall

al so be permtted to | abor organizations wth
regard to their nenbers.

In Buckley v. Valeo, 424 Us 1 (1976), see also, Note, 76
Ql. L. Rev. 862 (1976), a divided Suprene Court construed the Act
and uphel d its 1974 Watergate-i nspired anendnents, except for the

ceilings on independent, overall, and candidate expenditures, which
were struck down as infringenents on political speech, and the
Federal Hection Coomssion. Id. at 58-59, 43. It held the First
Anrendnent was designed to create "the w dest possible
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dissemnation of information" and "to assure unfettered interchange
of ideas for the bringing about of political and social changes
desired by the people.” 1d. at 49, quoting New York Tines (. v.
Sullivan, 376 U S 254, 266, 269 (1964) [quoting Associated Press v.
Lhited States, 326 US 1, 20 (1945) and Foth v. Lhited Sates, 354
US 476, 484 (1957)].

In response to Buckl ey, Gongress passed the Federal
Hection Ganpai gn Act of 1976, Pub. L. No. 94-283, Section 101, 90
Sat. 475, 475-477, anending 2 US C Section 437 (Supp. 1V 1974),
whi ch repeal ed sections of Title 18 of the US Gode regul ating uni on

political activity, anended, and recodified them The general ban on
use of union funds in federal elections remained, but wth a new
group of exceptions, see Id., 90 Sat. at 491, 2 US C 4416. The
1976 Act provided that unions could engage in the fol | ow ng
activities wth general treasury funds:

(1) communi cate w th uni on nenbers and
their famlies on any subject whatever;

(2) conduct registration and get-out-the-vote drives
ained at nenbers and their famlies;

(3) if not prohibited by state | aw mnake
contributions and expenditures supporting state and
| ocal candidates or in connection wth state and

| ocal referenda;

(4) expend funds ained at the general public in an
educati onal canpai gn; and

(5) establish, admnister, and solicit
contributions to a separate, voluntary political
fund. 1d.

There nust, of course, be a "strict segregation" of such
noni es, but union | eadership was left free to direct the fund and
solicit contributions to it. Menbers had been inforned of the
political purpose of the fund, and of their option to refuse
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to contribute without reprisal. 1d. UWhder the 1976 Anendnents, a

uni on was prohi bited from

(1) nmaking any contribution in connection wth a
federal election;

(2) making expenditures in connection wth a
federal candidate directed at the general public;
and

(3) accepting or expendi ng coerced contributions

to a separate political fund. 1d.

Oce a union had established a legal fund, it could then
contribute up to $5,000 per candidate for federal office and up to
$15,000 to a national party conmttee, nake i ndependent expenditures
of an unlimted anount, including active el ectioneering ained at the
general public, and use the fund for any purpose otherw se permtted
to a general treasury fund.

Mre recently, on March 6, 1979, the CGourt of Appeal s for
the Bghth drcuit decided the case of Gabauer v. VWodcock, 85 LC
11, 147 (1979), in which union nenbers had al |l eged that disbursal of

funds to political, social and civic organizations viol ated uni on
officers' fiduciary duties under Section 501 of the Landrum@Giffin

Act, which provides in part:

(a)...The officers,...and other
representatives of a | abor organization occupy
positions of trust in relation to such

organi zation and its nenbers as a group. It
is, therefore, the duty of each such person,
taking i nto account the special problens and
functions of a labor organization, to hold its
noney and property solely for the benefit of
the organi zation and its nenbers and to
nanage, invest, and expend the sane in
accordance wth its constitution and byl ans
and any resol utions of the governing bodi es
adopted thereunder, to refrain fromdeal i ng

w th such organi zation
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as an adverse party or in behal f of an adverse
party in any matter connected wth his duties
and fromhol di ng or acquiring any pecuniary or
personal interest which conflicts wth the
interests of such organi zation, and to account
to the organi zation for any profit received by
himin what ever capacity in connection wth
transacti on conducted by himor under his
direction on behal f of the organization. A
general excul patory provision in the consti -
tution and byl ans of such a | abor organi zation
or a general excul patory resol ution of a
governi ng body purporting to relieve any such
person of liability for breach of the duties
decl ared by this section shall be void as

agai nst public policy. 29 US C Section 501.

The Qourt of Appeal s upheld the Dstrict Qourt's

dismssal of this count, stating: "In our view the expenditures

were clearly authorized by the union's constitution and resol utions

of the union's national convention.” Gabauer, supra, at 20, 513,
footnote omtted. The Court added:

G ven the broad aut hori zati ons endor sed
by the uni on nenbershi p and the absence
of specific restrictions, this Gourt has
nei ther the power nor standards by which
to revi ew expendi tures chal l enged by a
mnority of the union nerely because

of their, politically controversial
character. 1d. at 20, 514; see al so,
MNanara v. Johnston, supra.

The Gourt of Appeal s al so considered an all egation that the

uni on had violated 18 USC Section 610, reenacted as 2 USC Secti on
441b, and was liable in danages. The UAWSs Community Action

Program (CAP) was financed primarily by union dues, while its V CAP

funds are separate and voluntarily financed. The Gourt hel d:
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There in no evidence in the record to

indi cate anything but that the appel | ees
relied on their apparent authority. There
is no evidence that would justify an

i nference that the appel |l ees did not conply
wth the requirenents of their
constitution. Nor is there any evidence to
the effect that any of the appel |l ees knew
or suspected that their constitution nade
any but adequate provision for the

requi renents of Section 610. O this
record, we think summary judgnent for the
appel | ees was justified.

W do not hold that the UAWs CAP structure
satisfied the "segregated fund"

requi renents of Section 610 in the years
rel evant to the danage clains, or that it
presently satisfies 2 U S C Section 441b.
That issue is not before us. Insofar as the
appel lants intend to chal lenge the validity
of the CAP structure, as opposed to a claim
that particular officers violated their
duty to the union, they press clains

agai nst the uni on, which are not cogni zabl e
under a Section 501 derivative action. |d.
at 20, 517, footnote omtted.

Yet in a footnote, the Gourt qualified this state-
nent, and indicated an action mght be brought under Section
441b:

W do not hold that violations of 18 US C
Section 610, and of its successor statute 2 US C
Section 441b, can never anount to a violation of
Section 501. Insofar as it is not reasonable to
infer that a given donation was authorized, we
think there is a renedy under Section 501 for
violations of federal electionlaws. C. Mller
v. Anerican Tel ephone & Tel egraph Go., 507 F. 2d
759 (3rd dr. 1974). Ve nerely hold that apparent
authority, if relied onin good faith, is a
defense to liability under Section 501. See
MNanara v. Johnston, 522 F.2d 1157, 1163 (7tE
dr. 1975), cert. denied, 425 U S 911 (1976).
Id., N7 at 20, 519.
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Labor's Political Role:

Soci al scientists who have studied | abor's invol venent
in political expenditure, have universally recogni zed the
inportance of its political activity. A exander Heard, for
exanpl e, who has conduct ed extensive studi es of canpai gn
financing, has found, "[i]n sone jurisdictions the guts of the
politics is the conpetition of rival economc enterprises, the
political forumreplacing the narket place as the arena of the
free enterprise system"” A Heard, The Gosts of Denocracy 113
(1960) .

Joseph Rauh has simlarly concluded that the political
arena is obligatory for labor, in order that unions nay ful fill
their role in collective bargaining:

As the federal governnent has increasingly
legislated in the field of union activity and on
economc natters such as wages, hours and

condi tions of enpl oynent which are of the nost

| medi at e concern to | aboring nen as workers and
as uni on nenbers, the necessity for |abor union
political activity has correspondi ngly increased.
Today the passage or defeat of any nunber of bills
affecting working nen and their unions nay be of
as great inportance to union nenbers as the col -
| ective bargaining process itself. Rauh, supra,
at 163.

Anot her aut hor has concl uded that "[i]ndeed, a reliance on
econom c force al one woul d pl ace |abor at a pernanent di sadvant age
W th respect to corporations, which generally have substantially
greater financia resources."” Corment, "The Regul ation of Union
Political Activity: Mjority and Mnority Rghts and Renedi es", 126
U of Penn. L. Rev. 386 (1977), at 389. And another has witten:

The history of the Anerican | abor novenent
denonstrated irrefutably that |abor's
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econom c obj ectives cannot be entirely divorced
frompolitics. Indeed, consciousness of the

i nterconnection of politics and econom cs has
advanced to the poi nt where nany uni on
constitutions specifically authorize expenditures
for political action. Rehrmus & McLaughlin, supra,
at 347.

An econom st has gone so far as to define unions as
essentially political organizations, which also represent their
nenbers in collective bargaining. See Lester, As Lhions Mature, 14

(1958). Legal witers have simlarly concluded that "political
activity is alegitimate if not indi spensabl e neans of advanci ng the
cause of organized |abor”, Note, 65, Yale L.J. 724, 733 (1956); that
"political activities nmay be gernane to collective bargaini ng
insofar as favorable | egislation, or the defeat of unfavorabl e

| egislation, strenghten the union's bargai ning position”, Note, 45
Va. L. Rev. 441, 447 (1959); that unions have an "inherent interest”
inlending financial support to political causes, Note, 3 MII. L
Rev. 230, 232 (1958); that "union political activity is wholly
germane to a union's work in the realmof collective bargai ning, and
thus a reasonabl e neans to attai ning the union's proper object of
advanci ng the economc interest of the worker." Vohl, supra at 149;
and that "uni on support of platforns and candi dates favorable to

| abor is a natural adjunct of other union activities", David A

G osberg, "The onstitutionality of the Federal Ban on Corporate and
Lhi on Canpai gn Gontri butions and Expenditures', 42 U of Chi. L.

Rev. 148, 154-5 (1974).

Labor attorney Joseph Rauh has ar gued:

Fromthe first, there has been no line
of denarcation between the bargai ning,
educational and political activities
of unions. Thereis a tradition of

172.



over one hundred years of union political activity
inthis country. As the federal governnent has
increasingly legislated in the field of union
activity and on economc natters such as wages,
hours and condi ti ons of enpl oynent which are of the
nost i nmedi ate concern to | aboring nen as workers
and as uni on nenbers, the necessity for |abor union
political activity has correspondi ngly increased.
Today the passage or defeat of any nunber of bills
affecting working nen and their unions may be of as
great inportance to union nenbers as the col | ective
bar gai ni ng process itself.

I ndeed, the very growth of the union novenent in
this country to its present stature was achi eved
at least in part through the pattern of federal

| abor laws in the 1930's and the restrictions
adopted in 1947 and multiplied in 1959 naterial ly
curb the further gronth of that novenent.

Under these circunstances, the election of federal
candi dates favorabl e or opposed to the interest of
unions and laboring nen is far fromtangential or
irrelevant to the purposes of |abor unions.
Political action and the public presentation of
the union's views on who best represents the
interest of working nen and their associations, is
essential to the preservation and advancenent of
their coomon interests. This is recogni zed by the
constitution and organi zati on of every naj or | abor
union in the country. Political representation of
uni on nenbers' interests as uni on nenbers and
workers is at the very center of the purposes for
whi ch | abor unions are forned and nai nt ai ned.
Supra, at 163-4.

Recogni zing the inportance of political involvenent to | abor
uni ons, Yal e Economics Professor LIoyd G Reynolds has simlarly coment ed:

It is often debated whet her unions should "go into
politics"; really, they have no choice in the natter.
They are autonatically in politics because they exi st
under a legal and political systemwhich has been
generally critical of union activities. The con-
spiracy suit and the injunction judge have been a
probl emfromunions for earliest tines.
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A mninumof political activity is essential in order
that union nay be abl e to engage in col |l ective

bar gai ni ng on even terns. Reynol ds, Labor Econom cs
and Labor Relations 80-81 (1959). See al so, Key,
Politics, Parties, and Pressure G oups, 100(1958),
Surmhal, Pressure Goup or Political Action, and
Har dman, "Labor Parties in the Lhited Sates", in

Lhi ons, Managenent and the Public, 215-18.

Two ot her reasons have been suggested by comentators for
union political activity:

Hrst, certain objectives in which |abor has an

I nterest cannot be achieved at all through collective
bar gai ni ng. These i ncl ude public education, social

I nsurance of various kinds, adequate housi ng and
effective anti-depression neasures. Secondly,

certai n objectives which mght be achi eved t hrough
col | ective bargai ning can be achi eved nuch faster
through legislation. This category enbraces

| egi sl ation covering mni numwages, naxi numhours and
the elimnation of child labor. Vehl, supra, at 150.

Prof essors Daugherty and Parrish have added, as reasons

for union political action,

their inability to cope with anti-union enpl oyers on
equal terns on the economc field, [and]...their
inability to protect their nenbers agai nst the

vi ci ssitudes of depression”, and their discovery of
"what a great difference a favorabl e government nade
intheir fortunes. Daugherty and Parrish, Labor
Probl ens of American Society 408 (1952).

J. David Geenstone has concluded, in an extensive so-
ciologi cal examnation of |abor's involvenent in political action:

However nuch it prinmarily appeals to economc interests in recruiting its
nenbers, the Anerican | abor novenent has increasingly cone to act in
national politics |ess as an economc interest group than as an integral
part of our two najor political parties. J. David Geenstone, Labor in
Arerican Politics, p. XM 11 (1969).
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The attachnent of |abor to the Denocratic Party has been partly
responsi bl e, in years of Republican ascendency, for efforts, to curtail it.
(onsi derabl e concern has al so been expressed over the size of labor's
political expenditure. Professor Heard, for exanpl e, has esti nated:

The total UAWIinternational's canpai gn- connect ed
expenditures in 1956 woul d have cone to | ess than
$1,500,000. If an equal anount was spent by the
UAWI ocal s-al so nothing but a guess-the total for
this uni on woul d have been about $3, 000, 000, or

| ess than $2.50 per nenber. This represents an
outside figure for one of the nost aggressive of
all unions; for the 17,385,000 nenbers of the |abor
novenent resident in the Lhited Sates, the
percapi ta average would be a small fraction of it.
A exander Heard, The (osts of Denocracy, 208
(1960), quoted in Vel lington, supra at 236-7. See
also, e.g., Corment, "lhions in the Political
Arena: Legislative Attenpts to Gontrol Uhion
Participationin Politics", 23 Snw L.J. 713, 714
and n. 13 (1969); Kovarsky, "Ulhions and Federal
Hections-A Social and Legal Anal ysis", 12 .
Louis UL.J. 358, 369 (1968). See also, Wite,
"Wy VWul d Labor Leaders Play Politics wth the
VWrkers' Mney?', Reader's D gest, Cct. 1958, at
158, estimating $62 mllion per year as a likely
figure.

By 1972, labor contributed approxinmately $3.6 nmllion to the
canpai gns of congressional candidates. This figure represented the single
| argest dollar input by any broad interest group in that year; however, it
accounted for only five and two tenths percent of the contributions received by
those candidates, and did not nearly natch the total of corporate
contributions. GCommon Cause, 1972 Federal Canpai gn F nances, in Interest
Goups and Political Parties, at vi (1974)

I ndividual political contributions, coupled wth
contributions fromgroups associ ated w th corporations, |abor
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uni ons, and ot her organi zations, self-financing by candi dates, and, nost
recently, public financing efforts, translate into mllions of dollars that
are available for election canpai gns. In 1968 these canpai gn expendit ures
reached an estinmated $300 mllion. Athough this figure may seemlarge in
the aggregate, a partial explanation lies in the fact that Arericans fill
over half a mllion positions by neans of the el ectoral process. Comrment,
126 U of Penn. L. Rev., supra, at 390 (citations omtted). In 1972,
Gongr essi onal candi dates recei ved contributions totalling $69.7 mllion.

d these contributions, $16.6 nillion cane fromspecial interest
contributors and political party commttees, wth $3.6 nmllion originating
with labor affiliated groups and $3.4 mllion originating wth busi ness,
agricultural, and heal th organi zations. Common Cause, supra, at iv - vi.
Nonet hel ess, as Professor Vel |ington has poi nted out,

There is no reason to suppose that organi zed
| abor's political power is too great, or, to
put it another way, that it is not properly
hel d i n check by the structure of Anerican
governnent, the overl appi ng of group

nenber ship, and the "rules of the gane".
Thus, for exanple, while the top three
spenders anong the organi zations filing
reports under the Federal Regul ation of
Lobbyi ng Act in 1966 were | abor

organi zati ons, the | abor |obby in Vshi ngton
has not in recent years been notoriously
successful. It did not stop the Labor-
Managenent Reporting and D scl osure Act, or
obtain the repeal of the right-to-work
section of the Labor-Managenent Rel ations
Act. And this is at |least some evidence
that it did not interfere wth the nornal
Anerican political process; that it did not
bl ock the hearing that other legitinate
groups in the popul ation are entitled to.
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Wl |l ington, supra, at 235, footnotes
omtted.

The same mght be said of |abor's recent failure to pass a
| abor lawreformbill. Mreover, it is generally recogni zed anong soci al
scientists that voluntary contributions to political funds by uni on nenbers
do not nearly match conpul sory funds. As Joseph Rauh points out:

The difficulty in raising these "vol untary
dol I ars” shoul d not surprise anyone. Union
nenbers general |y believe that they have
already contributed for all union activities
by the paynent of their union dues, intended
not only for collective bargai ning but al so
for legislation, political and other
comunity activity. Union nenbers do not
expect that they wll have to pay twce to
protect their interests and are not anxi ous
to contribute a second tine. Rauh, supra,
citing e.g., testinony of Jack Kroll and
Janes McDevitt, fornerly directors,
respectively, of PAC AND LLPE and | ater co-
directors of QOPE, before Senate
Subcommttee on Privileges and H ecti ons,
Sept. 10, 1956, Hearings before the Sub-
Commttee on Privileges and H ections of the
Senate Comttee on Riul es and
Admnistration, 84th ong., 2d Sess., pt. 1
at 45-64 (1956). See also Heard, supra, 5
at 190-96; Tanenhouse, "Q gani zed Labor's
Political Spending”, 16 J. Pol. 441 (1954).

Wil e [ abor nay spend in the range of $200, 000, 000 on
political canpaigns during an el ection year, only $3,000,000 of that sum
w Il cone fromvol untary cash contributions fromnenbers. Rehnus and
McLaughlin, supra, at 327. Nonethel ess,

(n bal ance, *e+ it is unlikely that the total union
expendi ture and uni on nenber contribution wl |
exceed 5 percent-certainly not 10 percent-of the
total anount spent on Anerican politics in any

cont enporary canpai gn year. Yet organi zed workers
and their famlies nake up a quarter of the
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Anerican electorate. |bid.

The authors point out that these figures nake the great
controversy over labor's political role "sonewhat difficult to
understand”. They add, that:

Inthe nmain, labor's political expenditures have two
general obj ecti ves:

1. Aconcern for general governnental policy. This
concern is reflected in support of policies and
candi dates cormonly called "liberal" and
generally identified wth the Denocratic party.

2. Adesire for entree or easy access to
governnent officials in both | egislative and
executi ve branches.

The first is prinarily a society-oriented rather than selfish
notive, although, to a lesser extent, it nmay al so invol ve the.
achi evenent of certain group prefernents. The second of these
notives, access, is the concept nost frequently used by
practical politicians to describe the objective desired, and
benefit received, by large contributors. Athough it cannot be
equated w th decisive influence, access neans the ready
opportunity to voice one's case at crucial tines and pl aces.
Thus, it directly affects the advantage or di sadvant age t hat

| abor enjoys vis-a-vis conpeting interest groups in our
society. 1d. at 330.

In 1957, a Senate subcommttee studying political contributions
by interest groups reported that for the 1956 nati onal el ection, the results
were as follows for individual or group contributions of $500 or nore:

g Twelve Selected Famlies to:

Republicans............. $1, 040, 526
Denocrats............... 107, 109
aher................... 6, 100

Total ................... $1, 153, 735

g Gficials of 225 Largest Corporations to:
Republicans............. $1, 816, 597
Denocrats............... 103, 725
aher................... 16, 525

Total ................... $1, 936, 847



G Oficials of Thirteen Professional,
Busi ness, and S mlar Goups to:

Republicans............. $ 741,189
Denocrats............... 8, 000
aher................... 2,725
Tot al $751, 914
G National and International Lhion Gficials to:
Denocrats. .............. $ 16,500
Republicans............. 2, 500
Total ................... $ 19,000
d Labor Goups to:
Cenocrats. .............. $1, 074, 927
Republicans.............. 3, 925
Total .................... $1, 078, 852

Report of Senate Subcormttee on Privel eges and H ections
to Conmttee on Rules and Admnistration: 1956 General
H ection Canpai gns, 85th (ong., 1st Sess. (1957).

Prof essor V@hl, commenting on these figures, has suggest ed:

If labor's direct expenditures are added to its political
contributions, the total still barely exceeds two mllion
dollars. This is alnost entirely offset just by the contri bu-
tions of the officials of the 225 | argest corporations. And the
total labor outlay of two mllion dollars was nerely 6.4 per-
cent of the 31.7 mllion dollars spent by the Republican and
Denocratic parties and their candidates in the 1956 el ecti on.
Wien it is considered that twelve famlies, sone idea nay be
grasped of the nagnitude of the task faced by workers in
presenting their views to the public and in seeking the

el ection of persons synpathetic to their interests. Voéhl,
supra, at 148-9.

Fromfigures such as these, Andrew Levi son has concl uded:

Bven if the | abor novenent had tw ce the influence it does
today, the Anerican political systemwould still be

deci si vel y bi ased agai nst the average worker. A though bl ue-
collar workers are a ngjority of the population, in
Washington their interests are treated as those of a "speci al
interest” group...Labor's power is, in fact, defensive. They
can prevent antilabor |egislation frompassage or wn certain
| nprovenents in existing prograns, but they cannot deternm ne
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the basi c shape of legislation, or ensure the passage of any
bill by thensel ves al one...(n sone parochial issues of
interest to only a snall group of workers or to the unions
al one, this would be understandabl e. But even when it is a
basi c social program in the interests of the vast ngjority
of workers and all Americans, |abor's power is often
insufficient to overcone the influence of special interests,
and pro-busi ness forces. Levison, The Wrking d ass
Myjority, supra, at 126.

Moreover, election, costs are extraordinarily high, and non-
associ ated workers coul d not possibly, through small contributions, natch the
power of concentrated wealth. As George Thayer has conment ed:

The anount of noney needed to run for any of the top
1,500 el ective offices inthe Lhited Sates is
invariably quite high. Wil ess very weal thy, an

i ndi vi dual cannot seriously consider running for the
offices of President, senator, representative,
governor or nmayor of a city over 200,000 in

popul ation w thout the hel p of nany financial angels.
Wsual | y nore noney has to be spent to win one of
these offices than the job itself pays over the
entire termof office. Hundreds of candi dates go
broke each year seeking these jobs. Miny of them have
to spend years paying off their indebtedness.

The intangi bl e costs are just as high. They rise
beyond t he bounds of reason whenever a candi date, no
natter how honest or high-mnded, is forced to beg or
bargai n for the necessary funds; whenever he becones
behol den, either directly or indirectly, to his
financi al backers; and whenever he pronotes the
special interests of his angels to the detrinent of
the general public welfare. George Thayer, Wio Shakes
the Mney Tree?, supra, at 273-4.

The choices, for labor, are limted. In the absence
of federal financing for political canpaigns, |abor
nay chose either to stand by and watch industry

achi eve political influence and control over

| egi sl ative, executive and judicial authorities which
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directly effect collective bargaining and other legal rights, or becone a
special interest itself, gathering all the financial strength it can nuster.
Wil e [ abor nay not be able to equal the nonetary power of industry, by

sel ective expenditure, it can nonethel ess have an inpact on el ecti ons and

| egi sl ati on.

Nonet hel ess, the largest part of labor's political expenditure
goes to support legislation, rather than candidates, and a great deal of that
legislation directly affects coll ective bargai ning over wages, hours, working
conditions, and other interests which workers have in common.

At the 92nd Gongress, for exanpl e, the AFL-Q O supported the
followng bills:

equi tabl e wage-price controls, tax reformin favor of
wage earners rather than corporations, job creation
and full enpl oynent neasures includi ng both public
service and public works legislation to give jobs to
t he unenpl oyed, opposed revenue sharing as

endangeri ng social prograns for the poor, nore | ow

i ncone housing and a better rapid transit systemto
al l ow the poor access to jobs, |aws protecting
workers from"environnmental bl acknail" (the threat of
unenpl oynent if pollution standards were enforced), a
bill for $24 billion in antipollution facilities and
increased crimnal penalties for pollution,

pesticide, toxic chemcal, and noi se control

| egi slation, national health insurance, heal th
personnel training, increased aid to education,

busi ng and opposed all forns of segregation in the
school s, increased spending for free school |unch
prograns for the poor, increased funds for the Gfice
of Economc (pportunity, |legal services, and

conpr ehensi ve chil d devel opnent prograns, increases
in welfare benefits and i nprovenents in a nunber of
areas, creation of independent consuner agency and
neasures to extend its powers, product safety | aws
including crimnal penalties for violation, nore
neani ngf ul product warranties, no-fault insurance,
auto safety legislation
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i nproving auto col lision standards, better neat
and fish inspection | ans, stronger enforcenent
powers and coverage for fair enpl oynent |aws,
opposed nom nation of WIIiamRehnquist for the
Suprenme Gourt as "anti-libertarian” and racially
conservative, repeal of "HErergency Detention Act",
canpai gn practices reform incone tax deduction
for political contributions by working peopl e,
direct, popul ar el ection of the President, hone
rule for the Dstrict of Golunbia, and ot her
reforns to make Gongress nore responsive. AFL-A O
Legi sl ative Report, "Labor Looks at the 92nd
(ongress", Decenber, 1972, in Levinson, supra, at
207-8. See also, for the 95th Gongress, simlar-
expendi tures in "Labor Looks at Congress 1978",
AFL-A O Legi sl ative Report (1979).

It may be easier to understand the inportance of politics to the
| abor novenent by | ooking i nstead at the consequences of political
power | essness, which are nowhere nore clear than in agricultural |abor, whose
history denonstrates that |abor nust engage in political and |egislative
action to achieve even the right of collective bargaining, or self-
or gani zati on.

The failure of farmworkers to organi ze politically has been
hel d responsi bl e for their exenpti on fromcoverage under the NLRA  Professors
Schauer and Tyl er have witten, for exanple, that "political rather than
admni strative reasons” were the cause of the exclusion of farmworkers from
the NNRA Robert F. Schauer and Dennis G Tyler, "The Uhionization of Farm
Labor", 2 UCD L. Rev. 4 (1970), citing Mrris, supra note 21 at 1954-56.

They go on to state:

Farmwor kers were al so excl uded fromthe Soci al
Security Act of 1935, leading one witer to
conclude that political realities dictated
Congress* course of action. Senator \égner
recogni zed that the inclusion of agriculture mght
create w despread opposition fromthe strong farm
| obby and t hereby | eopardi ze passage of the NLRA
Representative Gonnery, who directed the bill in
the House, stated:

182.



"If we can get this bill through and get it

working properly, there will be opportunity

later...to take care of the agricultural workers.

Id., citations omtted.

In a footnote, the authors add that "Senator Végner, the father
of the National Labor Relations Act, favored coverage of farmworkers, but
candi dl y acknow edged in private that the opposition of farmblock nmade this
inpossible. " Id., citing Hearings Before the Subcormttee on Mgratory Labor
of the Senate Conmttee on Labor and Public Wl fare on S 1864, S 1865, S 1866,
S 1867, S 1868, 89th (ong., 1st and 2nd Sess. 463 (1966), testinony of
Benj amn Aaron, Professor of Law and Drector of the Institute of Industrial
Rel ations, Lnhiversity of Galifornia at Los Angel es. A exander Mrin has
| i kew se concl uded:

The del i berate excl usion of the farmworkers from
|l egi slative shelter is due to their weakness in
the political arena, to the very great strength of
farmorgani zations, and to the inertia of the
urban popul ation in these natters. Mrini,
Qoganizability of FarmLabor in the Lhited Sates
69 (1952).

The sane fact has been recogni zed on a state level. The
tenporary excl usion of farmworkers fromcoverage under O egon' s Vérkers'
Gonpensati on Act, according to one source, was "a political conpromse to keep
farmgroups fromopposi ng passage of the bill". Skelton, The 1965 O egon
VWrknen' s Gonpensation Law A New Mbdel for the Sates, 45 0. L. Rev. 40, 45
(1965). This fact | ead to exclusion of farmworkers fromworkers' conpensation
coverage in 30 states and the Dstrict of lunbia. Loren E MNMaster,

"Wr knen' s Gonpensation, MninumVWge, & the Farrmorker”, 2 UCD L. Rev. 128.

It has been recogni zed that agricultural enpl oyers have | ong had
vastly greater political power than farmworkers.
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See, e.g., Englund v. Chavez, 8 Gal. 3d 527, 105 Cal. Rptr. 521, 504 F.2d 457
(1972). The disparate treatnent of farnworkers under state welfare | anws has

thus been attributed to the political weakness of farmworkers, and it has been

shown t hat:

Inrural areas, political and economc probl ens
have pol ari zed around two i nterest groups: the
large farner and the farnmworker. Such pol arization
has not occurred in urban areas since these areas
still contain a nultitude of interest groups wth
various levels of influence. The political and
econom c pressures generated by the two rural
interest groups wll obviously effect any
governnental entity whichis locally controll ed.
The county wel fare departnents in rural areas quite
natural | y cannot escape thi s phenonenon. In fact,
wel fare has a doubl e handi cap because there is
always an additional conservative reaction to
giving aid to the poor. The conservative

rel uctance to aid the poor, coupled wth the
heavi |y weighted influence of the large farner in
rural communities, has caused many undesirabl e
admni strative practices wthin | ocal welfare
departnments. Arthur Chinski, "The Wl fare System &
the FarmLaborer”, 2 UCD L. Rev.

186. dtations omtted.

The aut hor suggests several reasons for this:

In many rural counties there exists an at nosphere in
which it is very easy for |ocal governnental entities to
becone over-responsive to the farners' needs. Soci al
institutions are sonetines used to fulfill the needs of
the farner even when detrinental to the needs of the
rural poor. These practices have affected the rural

poor and have nade themfeel that institutions which are
supposed to provide themw th services, work agai nst and
not for them Jten their feelings are justified. Id.
At 187.

Those who have studi ed farmworker political behavior have
concl uded that "agricultural labor is less likely to vote
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than any other occupation group”. Douglas R Qunni ngham "The Non-voting
Farnmworker: DO senfranchised by Design?® 2 UCD L. Rev. 220. The Bureau of
the Gensus conducted a nationw de study of elections in Novenber, 1966, and
found that only 32.7 percent of the nation's nal e farmenpl oyees voted. By
contrast, farners and farmnanagers voted at a rate of 70.1 percent. US
Bureau of CGensus Qurrent Popul ation Reports, Voting and Registration in the
Hection of Novenber, 1966, Series P-20, No. 174, at 23 (1968), cited in Id..
Prof essor Qunni ngham examni ng these statistics, concl uded:

In other words, the nation's approxi nmat el y 500, 000
voti ng farnworkers are overwhel ned by 1, 400,000 farm
enpl oyer votes. The fact that farnworkers are
outvoted by farners at a rate of nearly three to one
takes on added si gnificance because the votes of both
these groups are, by and large, cast in the sane
political districts. Ulike their urban
counterparts, who are clustered i n working cl ass
precincts apart fromtheir enpl oyer, farmworkers find
thensel ves a voting mnority in their own
comunities. Scattered anong rural constituenci es,
voting farnworkers are unabl e to concentrate the

bal | ot s needed to pl ace spokesnen in state

| egi sl atures, county boards, or other elective
bodies. Id. (dtation omtted.)

In a study done of Galifornia s Yolo Gounty voters, it was
simlarly shown that:

g the 6,139 new affidavits of voter registration
recei ved during 1968, only 49 were fromresi dents

i ndenti fyi ng thensel ves as farmenpl oyees. The share
of new voters who are farmworkers, 0.8 percent, is
thus the sane as the proportion of farnworkers anong
voters previously registered. This fact indicates
that el ection invol venent by farmenpl oyees in Yol o
Qounty is remaining at a low if not
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an alnost negligible, level. Id.

The Agricultural Labor Relations Act is itself, a product of
nassive political and legislative efforts fay farmworkers, which were
unprecedented in Galifornia s history. See, e.g., Hrman M Levy, "The
Agricultural Labor Relations Act of 1975...", 15 Santa O ara Lawer 783 (1975);
Luci nda Carol Pocan, "Galifornia' s Attenpt to End Farnwor ker \oi cel essness: A
Survey of the Agricultural Labor Relations Act of 1975", 7 Pac. L. J. 197
Cl976); Refugio I. Rochin, "New Perspectives on Agricultural Labor Relations in
Gilifornia, 1977 Lab. L. J. 395.

Nor is the need for political action restricted to the passage of
col l ective bargaining legislation, since it nay al ways be anended subsequent|y.
For exanpl e, the "Agricultural Enpl oyers Labor Report" for March 30, 1979
reports that the followng bills relating to agricultural |abor are presently
before the state legislature, wth obvious potential for inpact on collective

bargai ning in agricul ture:

AB 1013 (Frazee, et al) Wuld repeal certain
provisions of the agricultural labor relations | aw
deal ing wth secondary boycotts, and provide that
publicity, other than picketing, is not to be
construed as unl awful secondary activity where the
purpose is to truthful ly advise the public, including
consuners, that a product or products produced by an
agricultural enpl oyer wth whomthe | abor

organi zation has a prinary dispute are distributed by
anot her enpl oyer, as long as such publicity does not
have a prescribed secondary effect.

B 504 (Nmmo, et al) Woul d change the requirenents
for "nenbershi p* in a labor organization and in so
doi ng, provide that an agricul tural enpl oyer shall
not justify discrimnation agai nst an enpl oyee whi ch
woul d ot herw se constitute an unfair |abor practice,
i f the enpl oyer has reasonabl e grounds for believing
either that such nmenbership was not available to the
enpl oyee
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on the sane terns and conditions generally
applicable to other nmenbers or that such nenbership
was denied or termnated for reasons other than
failure to tender uniformy required periodi c dues
and initiation fees. Such changes woul d al so be
appl i cabl e to | abor organi zati ons.

AB 1011 (Lehnan) Vauld provide that the
Agricultural Labor Relations Act of 1975 does not
precl ude any person fromdirectly seeking
appropriate legal or equitable renedies fromthe
courts of this state, in situations involving nass
pi cketing, blocking of entrances or exits, violence
or trespass.

B 577 (Muich) Wuld specifically provide that an
Agricultural Labor Relations Board order naking
enpl oyees whol e shal | not be appropriate in those
situati ons where the enpl oyer refuses to bargain in
order to seek judicial reviewof the certification
of an election by the Board.

B 584 (Muich) VWuld require the General (ounsel of the
ALRB to investigate any charge that an unfair |abor
practice has been coomtted wth 20 cal endar days and
determne whether there is reasonabl e cause to believe
that such practice has been coomtted. Vuld require
the Board to either dismss such charge or issue a
conplaint wthin 20 cal endar days after such

i nvestigation is conpl et ed.

In addition to these, the followng bills are al so pendi ng
bef ore the Legi sl ature:

AB 837 (Mril Anends the 7-day el ection requi renent under
the ALRAto 14 days fromthe date of filing the el ection
petition.

AB 838 (Mri) Renoves the requirenent of an

exi sting col |l ective bargaining contract in order for
enpl oyees or rival unions to file a petition for
decertification, rescinds the one-year certification
and extension of certification procedures
substitutes an autonati ce two-year certification,
and provides that the duty to bargai n termnates
upon the expiration of the two-year certification.
AB 840 (Mori) Limts the Board's authority
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to i ssue a conpul sory bargai ning order requiring an
enpl oyer to bargain with a uni on whi ch has not been
"sel ected or designated' by secret ballot, to where
the | abor organi zation has filed an el ection
petition and the Board determines that the enpl oyer
" s unfair |abor practices so taint the election
process that a fair and reliable el ection cannot be
conduct ed.

AB 756 (Lehrman) Wbul d provide a snall farner
exenption to the ALRA defined as an enpl oyer who
enpl oyed | ess than 15 agricul tural enpl oyees during
t he preceding 12 nont hs.

AB 680 (Puffy) Wuld require the ALRBto fol |l ow
NLRB' s practice in taking witten declaratory
statenents during investigations.

AB 1013 (Frazee) Repeals the provision under the
ALRA which permits a certified union to request the
public to cease patronizing where the prinary

enpl oyer's (struck enpl oyer) produce is being
retail ed.

It is clear that such neasures directly affect a union's
col | ective bargai ning function, and cannot be ignored while enpl oyer | obbies
expend consi derabl e effort attenpting to restrict, through |egislation, union
activity and the protective function of |abor |egislation. Wthout political
funds, labor would lose its ability to participate effectively in protecting
its rights, and we would return to the | abor conditions which justified such
legislation in the first place.
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