Braw ey, California

STATE GF CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

Charging Parti es.

JACK BROTHERS & MBLREY, INC, )
Respondent , ; Case Nb. 78-CE-47-E
and )
ARTURO LEDESVMA,  RAMCN DOM NGLEZ, ; 6 ALRB No. 12
CARLCS JACOME, ]
)
)

DEA S| ON AND CRDER
h Gctober 5, 1979, Admnistrative Law Gficer (ALO Ron

G eenberg issued the attached Decision and Gder in this proceedi ng.

Thereaft er Respondent tinely filed exceptions ¥

wth a supporting brief,
and the General Gounsel filed a brief in response to Respondent's
excepti ons.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
natter to a three-nenber panel .

The Board has consi dered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,

findings, and concl usi ons of the ALO and

Y Respondent excepts to the ALOs credibility resolutions. To the extent
that credibility resolutions are based upon denmeanor, we wll not disturb them
unl ess the cl ear preponderance of the rel evant evi dence denonstrates that they
are incorrect. AdamDairy dba Rancho Dos Ros, 4 ALRB No. 24 (1978); H Paso
Natural Gas Co., 193 NLRB 333, 78 LRRM 1250 (1971); Sandard Dy Wl |
Products, 9T NLRB 544, 26 LRRM 1531 (1950). V¢ have revi ewed the record and
IA}]nFI the ALOs credibility resolutions to be supported by the record as a

ol e.



to adopt his recormended O der as nodified herein.
CROER
Pursuant to Labor Gode Section 1160.3, the Agricultural Labor Rel ations
Board hereby orders that Respondent, Jack Brothers & MBurney, Inc., its
of ficers, agents, successors, and assigns shall:
1. Gease and desist from

(a) D scharging or otherw se discrimnating agai nst
enpl oyees for engaging in concerted activities for the purpose of collective
bargai ning or other nutual aid or protection.

(b) Inany like or related manner interfering wth,
restraining, or coercing enpl oyees in the exercise of rights guaranteed by
Section 1152 of the Act.

2. Take the followng affirnative acti ons which are deened
necessary to effectuate the policies of the Act:

(a) dfer Arturo Ledesma, Carlos Jacone, and Ranon Dom nguez
full and imedi ate reinstatenent to their forner or substantially
equi val ent jobs wthout prejudice to their seniority or other rights and
privil eges, and nake each of themwhole for any |oss of pay and ot her
economc |l osses he has incurred as the result of his di scharge by
Respondent, together wth interest thereon conputed at the rate of seven
percent per annum Back pay shal | be conputed in accordance wth the
formul a established by the Board in Sunnyside Nurseries, Inc., 3 ALRB No.
42 (1977).

(b) Preserve and, upon request, nake available to this Board
and its agent, for examnation and copying, all payroll records, social

security paynment records, tine cards, personnel
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records, and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the back-pay period and the
anount of back pay due under the terns of this Qder.

(c) Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondent shal |
reproduce sufficient copies in each | anguage for the purposes set forth
herei naf ter.

(d) Ml copies of the attached Notice, in all appropriate
| anguages, wthin 30 days after the date of issuance of this Oder, to
al | enpl oyees enpl oyed by Respondent at any tine between August 30, 1979,
and the tine such Notice is mailed, and thereafter distribute copies to
all enpl oyees hired by Respondent during its next peak season.

(e) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous places on its property,
the tine(s) and pl ace(s) of posting to be determned by the Regi onal
Drector. Respondent shall exercise due care to replace any copy or
copies of the Notice which nay be altered, defaced, covered, or renoved.

(f) Arrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages,
to its enpl oyees assenbl ed on conpany time and property, at tines and
pl aces to be determned by the Regional Drector. Follow ng the readi ng,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and managenent, to answer any questions the enpl oyees nay

have
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concerni ng the Notice or enpl oyees' rights under the Act. The Regi onal
Drector shall determne a reasonable rate of conpensation to be paid by
Respondent to all non-hourly wage enpl oyees to conpensate themfor tine
lost at this readi ng and the questi on-and-answer peri od.

(g0 MNotify the Regional Drector, inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has
taken to conply therewth, and continue to report periodically thereafter,
at the Regional Drector's request, until full conpliance is achi eved.

DCated: February 25, 1980

GRALD A BROM Chai r man

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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NOT CE TO BEMPLOYEES

After a hearing in which each side had a chance to present
evidence, the Agricultural Labor Relations Board has found that we violated
the Agricultural Labor Relations Act by discrimnating agai nst enpl oyees,
and by interfering with, restraining, and coercing enpl oyees in the exercise
of the rights guaranteed themby Section 1152 of the Agricultural Labor Re
tions Act. V¢ have been ordered to notify you that we wll respect your
rights in the future. V& are advising each of you that we wll do what the
Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:

1. To organi ze thensel ves;

2. To form join, or hel p unions;

3. To bargain as a group and choose whomthey want to
speak for them

4. To act together wth other workers to try to get a contract or

to hel p or protect one anot her;

5. To decide not to do any of these things.

Because this is true, we promse that:

VWE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing any of the things |isted above.

VE WLL NOT di scharge, lay off, or otherw se discrimnate agai nst
enpl oyees wth respect to their hire or tenure of enpl oynent because of
their involvenent in concerted activities for nutual aid or protection.

VE WLL GFFER Arturo Ledesma, Carl os Jacone, and Ranmon Dom nguez
their old jobs back and we will pay each of themany noney they | ost because
we di scharged t hem

Dat ed: JACK BROTHERS & MBURNEY, | NC

By:
(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMARY

Jack Brothers & MBurney 6 ALRB No. 12
Case No. 78-C=47-E

ALO DEd S ON

The ALO concl uded that Respondent viol ated Labor Code Section
1153(a) by di schargi ng enpl oyees Arturo Ledesma, Ranon Dom nguez, and
Carlos Jacone. In so holding, the ALOrejected Respondent's defense that
it had di scharged the enpl oyees for insubordination. Wen di scharged, the
enpl oyees were attenpting to register conplaints concerning their working
conditions and were thus involved in protected concerted activity.

BOARD DEA S ON

The Board affirned the ALOs concl usion that Respondent's di scharge
of the enpl oyees constituted a viol ation of Section 1153(a) of the Act.

REMED AL CRDER

The Board i ssued a cease-and-desi st order, and ordered the reading,
posting, distributing and nailing of a renedial Notice to Epl oyees.
The Board al so ordered Respondent to offer Arturo Ledesna, Ranon
Dom nguez, and Carl os Jacone full and imediate reinstatenent to their
former or substantially equivalent jobs wthout prejudice to their
seniority or other rights and privil eges, and to nake themwhol e for any
| osses incurred as a result of Respondent's discrimnatory di scharge.

* k%

This Case Summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.
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STATE GF CALI FORN A
AR GLTURAL LABCR RELATI ON BOARD

JAK BROTHERS & MBURNEY, | NC,

Respondent ,

and CASE NO 78-CE47-E

ARTURO LEDESVA, RAMIN
DOM NAEZ, CARLGS JACOME

Charging Parties.

N N N e e N e e e

John Castello, H Centro,
for the General Gounsel

Scott WIlson, of Byrd, Surdevant,
Nassif & Pinney, H Centro,
for the Respondent

DEQ S ON

STATEMENT GF THE CASE

RON GREENBERG Administrative Law GOficer: This case was
heard before me in H Gentro, CGalifornia on March 19, 20, 1979. The
Conpl ai nt i ssued January 19, 1979 Pursuant to Section 20222 of the
Board' s Regul ations, General Gounsel, on March 21, 1979, issued the
Anended



Conpl ai nt to conformthe pleadings to the proof. ¥ The Amended

Conpl ai nt enconpasses one charge al l eging viol ation of Section
1153(a) of the Act. The Charge, GConplaint and Anended Conpl ai nt were
each duly served upon Respondent .

Al parties were given a full opportunity to participate in
the hearing, and after the close of the hearing the General Gounsel
and Respondent filed post hearing briefs.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of briefs filed by
the parties, | nmake the follow ng:

FI ND NG5S GF FACT

. Jurisdiction

Jack Brothers & MBurney, Inc., herinafter called Jack
Brothers or Respondent, is a corporation engaged in agriculture in
Inperial Gounty, Galifornia, and is an agricultural enpl oyer wthin

the neani ng of Labor Code Section 1140.4 (c).

v The nane Jose Val enzuel a was elimnated as an al | eged
discrimnatee. Further, paragraphs 5(b) and 7 were del eted fromthe
Gonpl aint, thereby elimnating all references to violations of
Section 1153(c) of the Act. Further, the naned supervi sor Tony Onens
was changed to Ronni e Onens.



1. The Alleged Whfair Labor Practice

Respondent is alleged to have violated Section 1153(a) of the
Act by dischargi ng enpl oyees Arturo Ledesma, Carl os Jacone and Ranon
Domnguez for their concerted activities regarding worki ng
condi ti ons.

Inits Answer, Respondent denied any violation of the Act.

1. Satenent of Facts

A Respondent's Qperation

Respondent is engaged in farmng wheat, alfalfa, sugar
beets, cotton, lettuce and tomatoes in Braw ey, CGalifornia. The
current owner, Neil Jack, has been running the farmng operation
si nce 1950.

B. BEvents Leading to the DO scharges

Arturo Ledesna began working for Jack Brothers in
1969. Hs job duties from1969 until his discharge on August 30,
1978, 2 included thinning, shoveling, cleaning out ditches, |oading
and unl oadi ng sprinkl er pipes, |aying sprinkler pipes, picking and
general field work.

Carl os Jacone was hired by Respondent in 1972, to do

simlar work as described for M. Ledesna. |In addition

2 Lhl ess ot herwi se noted, all dates refer to 1978.



to those jobs, Carlos Jacone drove a tractor pulling a trailer wth
sprinkler pipes in July.

Ranon Dom nguez was hired in 1970 to do simlar general work.
During his enpl oynent, |ike M. Ledesna, he never drove a tractor. The
three individual s' enpl oynent was termnated on August 30. The naterial
facts leading to the di scharges, as presented by w tnesses for both
General (ounsel and Respondent, are pretty nmuch undi sput ed.

Quring the summer nonths, two crews of workers | oaded,
unl oaded and laid sprinkler pipes. he crewwas staffed by Arturo
Ledesna, Carlos Jacone, Jose Val enzuela, Angel S gala (all layers of
pi pe) and Jorge Gonez, tractor driver. The other crews tractor driver
was M ctor Lopez and the remai ning workers were Mictor Lopez Jr.,
Mictor Leyva, Ramon Dom nguez and A fredo Mini z.

In the pipe laying operation, |loaded trailers of pipe were
left on the perineter of the field. ¥ The crewtractor driver woul d
bring in aloaded trailer of pipes often wth the crewriding atop the
trailer |oad of

3 Resp. Exh. 1 represents the field worked by both

crews on August 29, 30. Point (A) is the approxinate work |ocation.
P0|dn|t (dB)drepresents the edge of the field where trailers were unl oaded
and | oaded.
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sprinkler piples. ¥ Wen the desired | ocation was reached, the crew

began pulling off the pipe and attaching it. The pi pes were
alternately loaded wth nmale and fenal e connecting parts exposed.
Wen the | ast pipe was renmoved fromthe trailer a sweep was nmade to
the edge of the field (Point B) by the tractor driver pulling the
enpty trailer to pick up another |oad. Because of the furrows in the
field, the tractor driver made a circular trip (as depicted by the
arrows in Resp. Exh. 1), returning in a position to have the next

pi pe connect ed.

This operation of taking the enpty trailer out of the field
unhitching it and then hooking up a | oaded trailer traditional ly had
been done al one by the tractor driver. The ot her crew workers woul d
rest during the interval. Arturo Ledesma testified that during the
nine years that he laid sprinkler piples, no crew worker ever was or-
dered to acconpany the tractor driver to hel p hi munhitch the enpty
trailer and hitch the | oaded one. Ranmon Domnguez simlarly

testified about his eight years wth Respondent.

4 The trailer (GC Exh. 2 diagram) carried 180-190 pi pes, each
pi pe wei ghi ng 30-40 pounds. The trailer had four netal hol di ng posts.
After loading the trailer, the four crew workers sat at the corners
of the trailer.

- 5.



Those statenents were confirned by tractor driver Gonez. No w tness
testified that any enpl oyee had been ordered to do such an assi gnnent
prior to August 29. Wtnesses for both General Gounsel and Respondent
testified that workers occasionally volunteered to help the tractor driver
when standing cl ose to the hitching operation.

O August 29, the two crews were working side by side for seven
hours. Emlio Regal ado, i medi ate foreman, spoke to both crews in groups
at the end of the work day. He told themthat each enpl oyee now woul d be
required to alternatel y acconpany the tractor driver to unhitch the enpty
trailers and hitch the | oaded ones. Enpl oyee Ledesna tol d the forenan that

even t hough we were not saying we wouldn't do that kind of work,
that that work did not correspond for us to do it, because it was the
tractor driver's work." Ledesna told Regal ado that they were going to put
ina conplaint wth the uni on because he was denandi ng nore work and a
type of work that had never been done before. Arturo Ledesna then
inforned the forenan that he first wanted to talk with the boss, Nei
Jack, to see if he had actual |y nade that order. Ledesna further testified
that he told Regal ado that the newjob was a risk and dangerous because

t he workers



could fall fromthe enpty trailers. ¥

Bot h Ledesnma and Dominguez testified that they each had fallen
off an enpty trailer in the past. Ledesma further testified that
enpty trailers junped when they hit clods in the field. Ledesma and
Jorge Gonez stated that tractor driver Mictor Lopez often went fast
when he drove over the clods. Further, tractor driver Jorge Gomez
testified that several tines Ledesna chose to wal k rather than ride

an enpty trailer.

Carl os Jacone al so questioned the forenan. He asked Regal ado
whet her there woul d be a pay rai se because of the new work
assi gnnent. Jacone asked whether it was a changed system of work.
Regal ado nerely responded that the orders came from Ronni e Onens, the

field forenman.

Bot h Ledesnma and Jacone said they were not going to doit.
Regal ado testified that Jacone responded with a wel | -known Spani sh
expression, "Howbadly did | want the pi neappl e?" Regal ado

interpreted it to mean that by right they were not going to do it.

O August 29, crew worker Angel S gala, Emlio

Regal ado deni ed that Ledesna nentioned either the risk or the
fact that he wanted to talk wth M. Jack. | found Ledesma to be a
far nore believabl e wtness than Regal ado, who had been enpl oyed by
Respondent for 38 years | therefore credit Ledesna's version of this
conver sati on.



Regal ado' s nephew, acconpanied tractor driver Jorge Gonez to hel p
unhitch the last trailer of the day. On that trip and the foll ow ng one
the next day, S gala rode on the back of the tractor. S gala testified
that prior to August 29, he never had assisted the tractor driver.

At the conclusion of the work day, around 1:00 p.m, Emlio
Regal ado brought the workers fromboth crews back to the shop in his
truck. The workers conversed about the new order and the fact that they
never before had been required to do that work. The di scussion invol ved
workers Arturo Ledesma, Carl os Jacone, Jose Val enzuel a, Ranon
Dom nguez, A fred Miniz, Jorge Gonez and Mictor Lopez. Ledesna
testified that Jorge Gonez said that he could do the job hinsel f.

n August 30, as usual, the crews assenbl ed at the shop area at
5:00 a.m Ledesna and Jacone testified that they did not see Neil Jack
prior to going intothe field that norning. Neil Jack testified that he
did not renenber seeing Ledesma before work on August 30. Wen the
workers reached the field location, they enptied a remaining trailer
fromthe previous day. During that norning, Emlio Regal ado i nforned
each crew nenber individually that he was required to acconpany the
tractor driver. Ledesnma told Regal ado that he wanted to talk wth Nei

Jack about the order.



Regal ado responded that if they wanted to talk to the boss, they coul d
gotalk to him The fornean told themthe boss was waiting at the
of fi ce.

Ledesna, Jacone and Val enzuel a boarded Regal ado' s truck. Wien
A fred Miniz fromthe second crew nenti oned to Ranon Dom nguez, "There
go your friends. They were fired for talking,” Domnguez ran to catch
up wth them He too joined themfor the ride into the shop. O the
truck, the four nen tal ked about their upcomng conversation wth the
boss. Emlio then left, and Ronnie Onens arrived. Onens went to the
shop and then returned w th bookkeeper Larry Smth. Ronnie Onens
extended his hand hol di ng four checks. Onens said, "No nore work,
three fired and one quit." Ledesna told himthat they did not cone for
their checks, telling Onens they had cone to talk to M. Jack. The
four workers refused their checks. ¥ Ledesna told Qaens they woul d
file a charge wth the Board. Onens responded, "Ch, go whatever you

want to. &."

& O the advice of a Board agent, they returned the foll ow ng day
for their checks.



C Enployer's Policy Regarding the Handl i ng

of Enpl oyee @i evances

Neil Jack testified that just prior to the el ection
in 1976, 7 enpl oyees brought a grievance to his attention regarding
an unsafe feature of the CGonpany truck. An angle iron was not bei ng
held in place, and enpl oyees were being hit in their backs. Neil
Jack told them ". . .if you ve got sonething like that that's
bot hering you, come in and tell ne about it. That's easy to do." M.
Jack testified that the enpl oyees came to see hi manot her tine,
requesting that wndows be put back into the truck for wnter. On
anot her occasion the tractor drivers tal ked to himabout their
I nsurance policy. Shortly thereafter, the irrigators did the same.
M. Jack enphasi zed that all of these discussions were
either before or after work. Neil Jack further testified that the
Gonpany had no policy regarding an enpl oyee's refusal to performa
task if he had a conplaint. Arturo Ledesna testified that M. Jack
told enpl oyees to talk with himif they had any probl ens.

o The UFWTr ecei ved 40 votes, No-union received 30, and there
were a deterninative nunber of chall enged bal | ots. Appar ently, the
Board has not yet reached a decision in that case.

- 10 -



D Ewloyer's Justification for the Change in

VWrki ng Gondi tions

Feld forenan Ronnie Onens tal ked to Neil Jack on August 29
about speedi ng up the unhitching and hitching procedure. Onens told
Jack that considerable tine coul d be saved by having an addi ti onal

8/

crew nenber assist the tractor driver. ® M. Jack agreed and tol d

himto informRegal ado to tell the workers.

At the end of the work day on August 29, Onens tol d Jack that
sorme nenbers in Emlio s crewsaid they were not going to go with
the tractor driver to hel p himunhook the trailer. Jack told Onens
to tell Regal ado to ask each nan individual ly the next norning. Jack
further stated that if anyone refused, "... tell themthat we do not

need themto work here anynore."

8 The reasoni ng behind the new systemwas that two nen coul d

nore easily hitch and unhitch on sloping terrain. Onens and Jack
testified that the land was not |evel at Point B (Resp. Exh. 2).
Under the new system the tractor driver could remain on the tractor
whil e the other worker rel eased the pin and centered the hitch for
the new | oad. Respondent w tnesses testified that 8-10 m nutes

coul d be saved on each trip.

- 11 -



ANALYS S AND CONCLUSI ONS

Section 1152¥ of the Act is designed to guarantee enpl oyees
the fundanental right to present grievances to their enpl oyer to
secure better terns and conditions of enploynent. In short, the |aw
recogni zes that enpl oyees have a legitimate interest in acting
concertedly to make their views known to managenent w thout bei ng
discharged for that interest. Hugh H WIson Corp. v. NL.RB., 414
F. 2D 1345, 1347-50 (CA 3, 1969), cert. denied 397 U S 935 (1970).

Mere "griping" about a condition of enploynent is not protected, but
when the "griping" coal esces wth expression inclined to produce
group or representative action, the statute protects the activity.
Mishroom Transportation Go. v. NL.RB., 330 F. 2d 683, 685 (CA 3,
1964). Hugh M WIson, supra., 414 F.2d at 1348.

The only questions presented for resol ution in the present

case are: (1) Wiether Arturo Ledesma, Carl os

= This section, in pertinent part, states:

Enpl oyees shal|l have the right to self-
organi zation, to form join, or assist |abor
organi zations, to bargain collectively
through representatives of their own
choosing, and to engage in other concerted
activities for the purpose of collective
bargai ning or other nutual aid or
protection, . . . (Enphasis added.)

- 12 -



Jacone and Ranon Dom nguez were invol ved in protected concerted
activity;, and (2) whether their discharges were notivated, at |east
in part, by their invol venent in said activity.

It is necessary to first address the issue of what constitutes
protected concerted activity. Anything directly involving the
enpl oynent, wages, hours, and working conditions of the enpl oyess

i nvol ved qualifies. Spinoza, Inc., 199 NLRB 525 (1972). The trier

of fact need only reasonably infer that the nmen invol ved consi dered
that they had a grievance and deci ded anong thensel ves to take it up
wth nanagenent. NL. R B. v. Qernsey MiskingumH ectric Co-
operative, Inc., 285 F.2d 8, 12 (CA 6, 1960).

Furthernore, the manner in which the enpl oyees present their
grievance is not controlling. It is enough if the matter at issue is
of nonent to the group of enpl oyees conplaining and it is brought to
the attention of managenent by a spokesnan. Quer nsey- Miski ngum

Hectric Go-operative, Inc., 124 NLRB 618 (1959); Chio

19 |n Chenvet Laboratories, Inc., 201 NLRB 734 (1973),

the NLRB found that the tine when enpl oyees started to clean a

| abel i ng machi ne was an appropri ate subject for protected concerted
activity, in that the enpl oyees were wagi ng a protest over a sudden
change 1 n working conditions.

- 13 -



Al Go., 92 NLRB 1597 (1950); Phoeni x Mitual Life Insurance, 167 F.2d 983

(CA 7, 1948); Hearst Publishing G., Inc., 113 NLRB 384, 386-388 (1955);
VWod Parts, Inc., 101 NLRB 445, 451 (1952).

The protections accorded enpl oyees under the Act are not dependent
upon the nerit or lack of nerit, of the concerted activity in which they
engage, even though such activity enbraces the di sobedi ence of an order of
nanagenent. Bob Henry Dodge, Inc., 203 NLRB 78 (1973); Eastern Illinois
Gs & Securities ., 175 NLRB 639, 640 (1969); Anaconda Al umnum Go., 160

NLRB 35, 40 (1966). Even if the action taken woul d be | ater judged unw se,
such "unw sdomi after the fact does not defeat the basic right of
enpl oyees to act concertedly regardi ng working conditions. Anaconda

A umnum Go., supra. at 41; Solo Qup Go., 237 F. 2D 521, 526 (CA 8, 1956).

Furthernmore, even a "mniscul e controversy" nay give rise to protected

concerted activity. S. Regis Paper Go., 192 NLRB 661 (1971).

After establishing that an enployee is in fact involved in a
protected concerted activity, the next inquiry concerns the enpl oyer's
notivation for discharging the enpl oyee. Were the discharge of an

enpl oyee is notivated in any part whatever by the purpose to di scourage

- 14 -



legiti mate concerted activity, the existence of contenporaneous, |egitinate
grounds for such di scharge affords no defense to a finding of an unfair | abor
practice on the part of the enployer. klahoma Alied Tel ephone ., Inc. 210
NLRB 916, 920 (1974); Hugh H WIlson Gorp., 171 NLRB 1040, 1046 (1968).

In resolving the issue of the 1153(a) violation herein presented,
it nust be borne in mnd that there was no contract providing for
gri evance machi nery, nor were there any established work rul es.
Gievanes in the past had been handled in one way only: the grieved
enpl oyee or enpl oyees woul d present their problemto the ower, Neil Jack.
In fact M. Jack testified that he told enpl oyees, ". . .if you' ve got
sonething like that that's bothering you, cone in and tell ne about it.
That's easy to do."

These enpl oyees were presented with a sudden change in worki ng
conditions. During the | ong years they had been enpl oyed by Jack Brothers,

t hey never

1Y Bob Henry Dodge, supra., at p. 78. Conpare Menber

Brown' s dissent in Anaconda Alumnum Co., supra. at p. 36, where he di savowed
I nvoki ng the Board' s renedi al powers because of "agreed-upon grievance

settl enent procedures.”
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bef ore had been ordered to acconpany the tractor driver. The new
procedur es rai sed nunerous problens for them Their rest period between
| oads had been now partially elimnated. Ledesna expressed concern
about the risk factor of riding on enpty trailers. H's concern was
confirmed by tractor driver Gonez, who said Ledesna often chose to wal k
rather than ride an enpty trailer. Ledesna wanted to talk to Neil Jack
about the change. Carl os Jacorme wanted to know whet her they were to
recei ve addi ti onal pay.

Forenan Regal ado was unabl e to answer their questions. The
workers in both crews discussed the problemat the end of the work day
on August 29.

Wen Jacone, Ledesna, Val enzuel a and Dom nguez did not see
Neil Jack in the shop area the foll ow ng norni ng, they proceeded into
the field. Early that norning, when again confronted by Regal ado about
acconpanyi ng the tractor driver, Ledesna said they wanted to see Neil
Jack. The di scontentnent anong the workers coal esced i nto a course of
action. They had tal ked about it on August 29 and 30. The workers
want ed an expl anati on fromthe boss. Ledesma, Jacone and Val enzuel a
boarded the Conpany truck for that purpose. Seeing themget into the

truck, Domnguez ran after themand joined their

- 16 -



effort. These workers di scussed their upcomng conversation wth M.
Jack as they were transported to the shop area.

Uoon arrival, they were summarily fired by field forenan Ronni e
Qnens. 12 To denonstrate that their only intention was to speak to M.
Jack, they refused the checks Ronnie Onens hel d out to them

Qearly these enpl oyees were fired because they chose to
exercise their rights guaranteed by Section 1152 of the Act. They were
not allowed their usual grievance channel, a conversation wth Neil
Jack. This was the only grievance procedure ever used during their
enpl oynent at Jack Brothers.

The change in working conditions had occurred at the end of the
previous work day. They did not see Neil Jack at 5:00 a.m on August
30. This was their first opportunity to bring himtheir grievance, a

procedure he had previously encouraged. Their engagi ng

12/ Onens testified that he fired Ledesma, Jacone and Val enzuel a
while telling Domnguez he had quit. | see no distinction between any
of these workers regarding their involvenent in this protected
concerted activity. They all presented thensel ves to the boss in order
to grieve the sudden change in worki ng conditions.
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inthis protected concerted activity caused their termnation. ¥

| find that Respondent's termnation of Arturo Ledesna,
Carl os Jacone and Ranon Dom nguez viol ated Section 1153(a) of the

Act.
THE REMEDY

Havi ng found that Respondent engaged in certain unfair |abor
practices wthin the nmeaning of Section 1153(a) of the Act, | shall
recommend that it be ordered to cease and desi st therefromand to
take certain affirmative action designed to effectuate the policies

of the Act.

Havi ng found that Respondent unl awful |y di scharged Arturo
Ledesna, Carl os Jacone and Ranon Dominguez, | shall recommend t hat

Respondent be ordered to reinstate them

13/ Based on |l egal principles previously discussed, the fact

that they were also insubordinate is irrelevant. Further, | find it
unnecessary to judge the nerit of their grievance as opposed to the
soundness of the new field procedure.

Mbst upsetting perhaps was the inconsiderate way these
| ong-ti me enpl oyees were treated by their enpl oyer. Apparently they
had been good workers for nany years. Neil Jack's termnating them
w thout as much as a face to face confrontati on with them
denonstrated a | ack of common decency on his part.
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and nake each whole for any | osses incurred as the result of
Respondent' s unl awful discrimnatory action in the manner set forth

in Sunnyside Nurseries, Inc., 3 ALRB No. 42 (1977).

Upon the basis of the entire record, the findings of fact,
the concl usi ons of |aw and pursuant to Section 1160.3 of the Act, |

her eby i ssue the fol |l ow ng recomended:

CROER

Respondent, its officers, agents, supervisors and

representatives shall:

(1) GCease and desist from
(a) DO scharging enpl oyees for engagi ng i n concerted
activities for nutual aid or protection.
(b) In any other manner interfering wth, restraining
or coercing enpl oyees in the exercise of rights guaranteed
enpl oyees by Section 1152 of the Act.
(2) Take the followi ng affirmati ve action which is deened
necessary to effectuate the policies of the Act:
(a) dfer Arturo Ledesma, Carl os Jacone, Ranon
Domnguez full and immedi ate reinstatenent to their forner or

substantial |y equi val ent jobs w thout
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prejudice to their seniority or other rights and privileges and to
nake each of themwhol e in the manner described above in the
section called "Renedy" for any | osses suffered as a result of the
term nati ons.

(b) Preserve and nake available to the Board or its
agents, upon request, for examnation and copying all payroll
records, social security paynent records, tine cards, personnel
records and reports, and other records necessary to anal yze the
back pay due to the foregoi ng named enpl oyees.

(c) DOstribute the follow ng NOIM CE TO EMPLOYEES (to be
printed in English and Spanish) to all present enpl oyees and all
enpl oyees hired by Respondent within six nonths follow ng initial
conpliance with this Decision and Oder and mail a copy of said
NOM CE to all enpl oyees enpl oyed by Respondent between August 30,
1978 and the tine such NOMTCEis nailed if they are not enpl oyed by
Respondent. The NOII CES are to be nailed to the enpl oyees' | ast
known address, or nore current addresses if nade known to
Respondent .

(c) Post the attached NOTCE in promnent places at each
of Respondent's Braw ey ranches in an area frequented by enpl oyees
and where ot her NOTl CES are posted by Respondent for not |ess than
a six-nonth peri od.

- 20 -



(e) Have the attached NOI CE read in English and Spani sh
on conpany tine to all enpl oyees by a Conpany representative or by
a Board agent and to accord said Board agent the opportunity to
answer questions whi ch enpl oyees may have regardi ng the NOIl CE and
their rights under Section 1152 of the Act.

(f) MNotify the Sub-Regional Director of the H Gentro Sub-
Regional fice wthin 20 days fromrecei pt of a copy of this
Decision and O der of steps the Respondent has taken to conply
therewth, and to continue reporting periodically thereafter until

full conpliance is achieved.

Gopi es of the NOI CE attached hereto shal |l be furni shed
Respondent for distribution by the Sub-Regional Drector for the H
Centrol Sub-Regional Gfice.

Dated: Otober 5, 1979.

AR AQLTURAL LABCR RELATI ONS BOARD

5 7 )4‘3 A |
Fon G eenber g

Admni strative Law Ofi cer



NOT CE TO BEMPLOYEES

After a hearing in which each side presented evidence, the
Agricultural Labor Relations Board has found that we violated the
Agricultural Labor Relations Act by interfering wth, restraining, and
coercing enpl oyees in the exercise of the rights guaranteed t hem by
Section 1152 of the Agricultural Labor Relations Act. V¢ have been
ordered to notify you that we wll respect your rights in the future.
V¢ are advising each of you that we wll do what the Board has ordered,
and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

(1) To organi ze t hensel ves;

(2) To form join or hel p unions;

(3) '1I:'o barhgai n as a group and choose whomthey want to speak
or them

(4) To act together wth other workers to try to get a
contract or to help or protect one anot her;

(5) To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing any of the things |isted above.

_ VEE WLL NOT discharge, |ay off, or otherw se discrimnate
agai nst enpl oyees wth respect to their hire or tenure of enpl oynent
because of their involvenent in activities of nutual aid or protection.
VEE WLL CFFER Arturo Ledesma, Carlos Jaconme and Ranon

Domnguez their ol d jobs back and we will pay each of themany noney
they | ost because we di scharged t hem

Dat ed: JACK BROTHERS & MCBURNEY, | NC

By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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