Moor park, California

STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

CHAUFFEURS, TEAMSTERS AND

HELPERS OF AMER CA, LQCAL 186,
Case No. 78-Q.-7-V
Respondent ,

and
JULIUS GLDVAN S EGG A TY,

5 ALRB No. 8

N N N N e e e i e

Charging Party.

DEA S ON AND CRDER
On Novenber 6, 1978, Admnistrative Law Oficer (ALO

Kenneth d oke issued the attached Decision and Qder in this
proceeding. Thereafter, Respondent filed tinely exceptions wth a
supporting brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel.

The Board has consi dered the record and the ALO s Deci sion
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions? of the ALO and to adopt his
reconmended QO der.

Dated: February 2, 1979
RONALD L. RJ Z, Menber
RCBERT B. HUTCH NSO\ Menber
JGN P. McCARTHY, Menber

Y Respondent excepts to the Admnistrative Law Gficer's finding
that it admtted violating the Act. V& agree w th Respondent.



CASE SUMVARY

Julius Gldman's Egg Aty 5 AARB No. 8
Case No. 78-QL-7-V

ALO DEd S ON

The ALO concl uded that Respondent uni on viol ated Section
1154 (d) (3) and (h) of the Act by picketing the Enpl oyer
for recognition when the Board had properly certified
anot her union as the col |l ective bargai ning representative.
The ALOrej ected Respondent's contention that the Board
inproperly certified the ether union. He concluded that
Respondent could nor raise that issue it had been previously
litigated before the Board, and as Respondent neit her
of fered any newy discovered evidence nor clai ned
extraordi nary circunstances.

BOARD DEA S ON

The Board affirned the rulings, findings and
concl usi ons of the ALQ

Respondent union is ordered to cease and desi st from
pi cketing, or otherw se forcing or requiring, the Enpl oyer
to recognize it as a representative of the Enpl oyer's
agricultural enpl oyees.

* * %

This Case Summary is furnished for infornmation only and is net an

statement of the case, or of the ALRB.

* * %

5 AARB NO 8



STATE CF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD
Case . 78-CL-7-V

CRDER GCRRECTI NG ADM N STRATI VE
LAWCG-HH GER S DEA SI ON

In the Matter of:
GHAUFFEURS, TEAMBTERS, AND
HELPERS LQCAL 186, AND THE

VEESTERN  GONFERENCE CF
TEAVBTERS,

and
JULIUS GQALDVMAN S EGG A TY,

)
)
)
)
)
)
)
Respondent s, g
)
)
|
Charging Party. g

PLEASE TAKE NOTI CE that the Admnistrative Law Oficer's
decision in the above-captioned natter was in error. P ease note the
foll ow ng corrections:

Page 5 - Line 90 should read i npermssibl e instead of unperm s-
sabl e;

Page 6 - Line 27: should read follow ng, instead of follwoing;
and

Page 7 - Lines 5 and 6: should read (b) Notify the knard F el d
Gfice wthin twenty (20) days fol | ow ng,

DATED Novenber 13, 1978

"'"dh_.- 4

RALPH FAUST
Executive Secretary, ALRB




STATE G- CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

PROCF OF SERVI CE BY ML
(1013a, 2015.5 C.CP.)

| ama citizen of the Lhited States and a resident of the
Qounty of Sacramento. | amover the age of ei ghteen years and not a
party to the within above entitled action. M business address is:
915 Capitol Mall, 3rd Hoor, Sacramento, CA 95814.

Oh  Novenber 13, 1978 served the within

Qder Gorrecting Admnistrative Law Gficer's Decision

on the parties in said action, by placing a true copy thereof enclosed
in a seal ed envel ope with postage thereon fully prepaid, in the United
Sates post office box, Sacranmento, California addressed as fol | ows:

CERTI FI ED MN L REGLAR MA L
Qnes, Farrell, Mnroy Julius Gldman's Egg Aty
& Drost 8643 Shakel | Road Mor par kK,
3450 WI shire Boul evard CA 93021
uLte 81|0 Chauffeurs Teansters and Hel pers
Los Angel es, GA 90010 gﬂggn Cgf Anerica, Local 136
rpinteria
TP Rl O el 1730 Carpinteria, CA 93013
Suite 200 . .
Los Angel es, CA 90015 ALRB knard Field Gfice

515 South "C' Sreet
knard, CA 93030

Executed on Novenber 13, 1978 at Sacranento, CGalifornia. |
certify (or declare), under penalty of perjury that the foregoi ng

is true and correct.

ALRB 64



STATE GF CALI FORN A

AR GULTURAL LABCR RELATI ONS BOARD

In the Matter of:
CGHAUFFEURS, TEAVBTERS, AND
HELPERS LGCAL 186. AND THE
WESTERN CONFERENCE OF
TEAVBTERS .

CGase No.  78-Q-7-V

Respondent s,

N e e e e e e v e e N N’
4

and 3/
JULl US GOLDMAN S EGG A TY. = T
Charging Party. ""a
e
Robert W Farnsworth ~a

515 Suth "C' S reet

nard, Galiforni a

for the General QGounsel

Georae A Pannv

Pappy. Kapl on & Voaoel

1730 Vést Qvmpoic B vd.. Suite 200

Los Anaeles., Galiforni a
for Chauffeurs, Teansters & Hel pers, Local 186

DEQ S AN
KENNETH OLCKE , Admnistrative Law Gficer:

Thi s case was heard before me in xnard, CGalifonia on
Sept enber 27, 1978.

The Notice of Hearing and Conplaint were duly filed and
served, alleging violations of 88 1154 (d) (3) & 1154 (h) of the
Agriclutural Labor Relations Act, herein referred to as the
ALRA, or the Act, by Teansters, Chauffeurs and Hel pers, Local
186, and the Wéstern Conference of Teansters, herein referred

to as Respondents. The Conplaint is based on a charge dated



August 2, 1978. These docunents were properly served on
Respondent s, and Local 136 of the Chauffeurs, Teansters and

Hel pers, herein referred to as the Teansters, or Respondent,
through its counsel, properly filed and served an Answer admtting
the allegations contained in Paragraphs 1 and 2 of the Conplaint,
and that it picketed the charring party for the purpose of
conpelling it to bargain wth them and denying the rest.

For afirst affirmati ve defense, Respondent alleged it was the
proper collective bargai ning representative for the Enpl oyees of
Julius Gldman's Egg Aty(herein referred to as Egg Adty), and for
a second affirmative def ense, Respondent alleged that the ULhited
FarmWrkers of Anerica, AFL-AQ herein referred to as the UFW
shoul d not have been certified by the Agricultural Labor Relations
Board as the col | ective bargai ning representative for Charging
Party's enpl oyees.

The Western Gonference of Teansters entered into a settl enent
agreenent wth the General Counsel's office after properly filing
and serving an answer admtting the allegations contained in
Paragraphs 2 and 3 of the Conplaint and denying the rest, before
the date of the hearing. A copy of the settlenent agreenent was
admtted into evidence as General (ounsel's Exhibit #4. The UFW
nade no appearance in this case.

Al parties were given full opportunity to participate in the
hearing, to call and exam ne w tnesses, examne and present
docurent ary evi dence, and argue their positions, and foll ow ng the
close thereof, all parties were afforded an opportunity to
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submt briefs in support of their respective positions. A brief was
recei ved on behal f of Chauffeurs, Teansters, and Hel pers Local 186,
and no w tnesses were called, since, in hearing,
counsel for Respondent Local 186 admtted to having viol ated the Act,
contesting only the legitinacy of an earlier decision by the ALRB
certifying the UFWas col | ecti ve bargai ning representative for
enpl oyees of the Charging Party. The Admnistrative Law (ficer was
requested to take judicial notice of the contents of the
certification case file in 75-RG21-M which | have done.

Uoon the entire record, including exhibits, and judicial
notice, after careful consideration of the argunents nade by the
parties, and after independent research and reflection, | nake the
foll ow ng findings of fact, conclusions of |aw, and order.

. Jurisdiction

Respondent, is a union representing agricultural enpl oyees in
knard, CGalifornia, and is a |labor organization wthin the nmeani ng of
§ 1140.4(f) of the Act. The Charging Party is a conpany engaged in
agriculture in &nard, California, and is an agricultural enpl oyer
wthin the neaning of 8§ 1140.4(c) of the Act.

[l1. Wnhfair Labor Practices

The Teansters Lhion alleges that in 1970 it was recogni zed by
the Charging Party as exclusive col |l ective bargai ning agent for Eyg
dty enployees; that it negotiated a series of collective bargai ning
agreenents covering these enpl oyees, each of which contai ned a "no-
strike" clause; that one such agreenent was in effect on April 10,
1975, when an enpl oyee at Egg Aty was

-3-



di scharged, precipitating a strike by enpl oyees favoring the UFW It
is further alleged that the enpl oyee di scharge was arbitrabl e.

naki ng the strike a "wldcat" or "unprotected' activity. The

enpl oyer discharged all the strikers, and on Septenber 9, 1975,
after the Act had cone into effect, an el ection was Egg

dty, in which the Teansters and the UFWparticipated. Atotal

of 167 enpl oyees cast ballots as strikers, which were chal | enged,
and on Septenber 27, 1977, the Board held, in Julius (Gl dnans'

Egg dty, 3 ALRB No. 76, that these enpl oyees were economc strikers
and under 8 1157 of the Act, were permtted to vote. The objections
raised here were raised at that tine, and the Board, on "careful
consideration...determned that they do not invalidate these votes."
(ld., at p. 3)

The chal | enged bal | ots were then stol en, or di sappeared, and a
new el ection was held for the chal | enged enpl oyees, as a result of
which, on July 7, 1978, the WFWwas certified as the coll ective
bargai ni ng representative for Egg Aty, and on August 2, 1978, the
Teansters set up a picket line outside BEgg Aty premses for the
obj ects and purposes conpl ai ned of herein.

Respondent argues the Board erred when it determned that these
enpl oyees were economc strikers, yet no effort was nade at hearing to
present evidence wth regard to the status of these enpl oyees as unfair
| abor practice strikers, economc strikers, or sinply discharged
enpl oyees. As the Board noted inits earlier opinion, this
determnation can only be nade in an unfair |abor practice proceedi ng.
Id. at p. 4, citing Tinmes Square Sores Corp., 79 NLRB 36, 364-55, 22
LRRM 1373(1948). Wiile an earlier unfair
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| abor practice hearing invol ved charges brought by the first
di scharged enpl oyee, that case was settled wthout either findings of
fact or conclusions of |law See case nunber 78-CE 3-V.

It was admtted in hearing that there was no new y di scovered
or previously unavail abl e evidence, cf. , Chicago Typographi cal
Uhion, 138 NLRB 231(1962); Local 1291 Int. Longshorenen, 142 NLRB
1228(1963); Western Hectric, 144 NLRB 1318(1963), Brickl ayers Local
1 (Shel by Marble), 195 NLRB 123(1972), and wthout such a claimit is

general |y unpermssable to relitigate representati on i ssues in an
unfair |abor practice preceding. Thus,

"It is the established policy of the Board not to
allowa party torelitigate in a conplaint
preceding... the legal effect of matters which the
party has already litigated and the Board has deci ded
In a prior representation proceeding." Ken Lee, Inc.,
137 NLRB 1642(1962). See also, QK Van Sorage, 127
NLRB 1537, 297 P.2d. 74 (CA 5, 1961); Pittsburgh Hate
Qass Go. v. NLRB, 313 U S 146(1940) . Aso, Hliott
y. Dallas General Drivers, 45 LRRM 2628(1959).

In addition, under the NLRB, an Admnistrative Law Judge is
general |y bound to fol | ow appl i cabl e Board precedent. Prudenti al
I nsurance Agents, 119 NLRB 768(1957); Ranto, Inc., 109 NLRB 998, 1009
at fn. 8(1954); Lenz 0., 153 NLRB 1399(1965).

As aresult of the foregoing, | do not reach the issue

Respondent raises, finding no prima facia invalidity in the Boards'

earlier decision, or other "special circunstances" which woul d
justify overturning the certification of the UFWas col |l ecti ve
bargai ning agent, and therefore find that Respondent viol ated
Section 1154(d)(3) of the Act, inthat it engaged in picketing wth

the object and for the purpose of forcing and
-5-



requiring Julius Qldnan's Egg Aty to recogni ze and bargai n
wthit as the representative of Egg Aty enpl oyees, when it
was not certified as the col | ective-bargai ning representative of
sai d enpl oyees.
| further find that Respondent violated Section 1154(h) of
the Act, inthat it picketed, caused to be picketed, and threat-
ened to picket or cause to be picketed Julius Gldnan's Egg Aty,.
where an object thereof was to force or require the enpl oyer to
recogni ze and bargain wth it as a representative of Egg Aty
enpl oyees, when it was not certified as the collective bargai ni ng
representative of said enpl oyees.
| further find nothing in the record to justify concl udi ng
that the UFWwas not the |awful and properly certified collective
bargai ning agent for Egg Aty enpl oyees.
| therefore issue the foll ow ng Qder.
GROER

Respondent, Chauffeurs, Teansters and Hel pers, Local 136,

its officers, agents and representatives, shall:
1. GCease and desist from
(a) forcing or requiring Julius Gldman's Egg Aty to
recogni ze or bargain wth it as the representative of Egg Aty
enpl oyees;

(b) picketing, causing to be picketed, or threatening to
pi cket or cause to be picketed, Julius Goldnman's Egg Aty, where
object thereof is to force said enpl oyer to recogni ze or
bargain wth it as a representative of Egg Aty enpl oyees.

2. Take the follwoing affinati ve actions whi ch are deened



necessary to effectuate the policies of the Act.

(a) Mail or otherw se distribute the attached Notice to
the | ast-known hone address of all 1975 and 1978 peak- season
enpl oyees of Egg Aty.

(b) Notify the Regional Drector followng in the
Sacranento Regional fice wthin twenty (20) days fol | ow ng recei pt
of a copy of this Decision of the Steps taken to conply therewth,
and continue to report periodically thereafter until full conpliance

i s achi eved.

DATED: Novenber 6, 1978

i o

N

[ — 1-
KENNETH CLCKE

Admni strative Law Ofi cer



NOT CE TO WIRKERS

After a hearing in which all parties presented evidence, an

Admnistrative Law Oficer representing the Agricultural Labor
Rel ati ons Board has found that we, Chauffeurs, Teansters and Hel pers
Local 136, have engaged in viol ations of the Agricul tural Labor
Rel ations Act, and we have been ordered to notify all enpl oyees of
Julius Goldnan’s Egg Aty that we will renedy these violations, and
that we will respect enployee rights in the future.

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers the right:

(1) to organize thensel ves;

(2) toform join, or help unions;

(3) to bargain as a group and choose whoever they wish to

speak for them
(4) to act together with other workers in getting a contract
and hel pi ng to protect one anot her;

(5 to decide not to do any of these things.

VW pronmise that we wll not do anything in the future that
forces you or stops you fromdoi ng any of these things.

Especi al | y:

() Ve wll not force or require Julius Gldman's Egg Aty to
recogni ze or bargain with us as the representative of Egg Aty
enpl oyees.

(2) Ve wll not picket or cause to be picketed, or threaten to
pi cket or cause to be picketed, Julius Goldnan's Egg A ty,

wth the object of forcing Julius Gldman's Egg Aty to recogni ze
-8-



or bargain wth us as the representative of Egg Aty enpl oyees.
(3) Ve hereby recognize the Lhited FarmVWrkers of Anerica,
AFL-Q O (URW, to be the properly certified exclusive collective

bar gai ni ng representative for Egg Aty enpl oyees.
DATED:

Chauf feurs, Teansters and Hel pers,
Local 186

By:

This is an official Notice of the Agricultural Labor Rel ations

Board, an agency of the Sate of Galifornia. DO NOI REMDVE (R
MUTI LATE



	Case No. 78-CL-7-V
	ALO DECISION
	
	
	
	
	RALPH FAUST




	STATE OF CALIFORNIA
	DECISION
	By:   _________________________




