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DECI SI ON AND CORDER

n July 18, 1979, Admnistrative Law Gficer (ALO
Robert LeProhn issued his Decision in this proceeding. Thereafter, Respondent
filed exceptions and a supporting brief, the General (ounsel filed a Response
to Respondent's exceptions, and the Charging Party filed an (pposition to
Respondent ' s Except i ons.

Pursuant to the provisions of Section 1146 of the Labor Code, the
Agricul tural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs of the parties and has decided to affirmthe
rulings, findings, and conclusions of the ALQ and to adopt his recomended
Qder, as nodified herein.

CROER
By authority of Labor Gode Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent Santa d ara

Farns, Inc., its officers, agents, successors, and assigns, shall:



1. QGease and desist from

(a) Failing or refusing to hire or rehire any
enpl oyee or otherw se discrimnating agai nst any enpl oyee in regard to hire,
rehire, or tenure of enpl oynent or any other termor condition of enpl oynent
because of any enpl oyee's nenbership in or activities on behal f of Lhited Farm
VWrkers of America, AFL-A Q or any other |abor organization.

(b) Inany other manner interfering wth,
restrai ning or coercing enpl oyees in the exercise of their Section 1152
rights.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the purposes of the Act:
(a) NMake whole Eulalio Patino for any | oss of

earnings and ot her economc |osses, plus interest thereon at a rate of 7
percent per annum he has suffered as a result of Respondent's delay in
rehiring himafter the termnation of the strike of August 1978.

(b) Preserve and upon reguest nake available to the Board or
its agents, for examnation and copying, all payroll records and ot her records
necessary to anal yze the anmount of back pay due under this Qder.

(c) Sgnthe attached Notice to Enpl oyees and post copi es of
it at conspicuous places on its property for a period of 60 days, the tines and
pl aces of posting to be determned by the Regional Drector. Qopies of the
Notice, after translation by the Regional Director into appropriate |anguages,
shal | be furni shed by Respondent in sufficient nunbers for the purposes

descri bed herei n.
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Respondent shal | exercise due care to replace any Notice whi ch has been
altered, defaced, covered or renoved.

(d) Hand out copies of the attached Notice, in appropriate
| anguages, to all current enpl oyees.

(e) Ml copies of the attached Notice in all
appropriate | anguages, within 31 days after the date of issuance of this Qder,
to all enpl oyees who were recalled to work subsequent to the August 1978
stri ke.

(f) Arrange for a representative of Respondent or a Board
agent to read the attached Notice in appropriate | anguages to the assenbl ed
enpl oyees of Respondent on conpany tine. The reading or readi ngs shall be at
such tines and pl aces as are specified by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions enpl oyees nay have
concerning the Notice or their rights under the Act. The Regional DO rector
shal | determine a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees to conpensate themfor tine lost at this readi ng
and the questi on-and- answer peri od.

(g) Notify the Regional Drector inwiting, wthin 31 days
after the date of issuance of this Oder, what steps have been taken to conply
wthit. Uon request of the Regional Drector, Respondent shall notify himor
her periodically
LI
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thereafter in witing what further steps have been taken in conpliance wth
this Oder.

Dat ed: Novenber 27, 1979

ERALD A BROM Chai rnan

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber
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NOTl CE TO BMPLOYEES

After a hearing at which each side had a chance to
present its facts, the Agricultural Labor Relations Board has found that we
interfered wth the rights of our workers. The Board has told us to send out
and post this Notice.

V¢ wll do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze t hensel ves;

2. To form join or help unions;

3. To bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract or
to hel p or protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT fail or refuse to hire or rehire any person, or
ot herw se di scrimnate agai nst any enpl oyee in regard to his or her enpl oynent,
because of his or her nenbership in or activities on behal f of the UFWor any
ot her | abor organi zation, or because of any other concerted activity by
enpl oyees for their mutual aid or protection.

VE WLL pay Eulalio Patino any noney he may have | ost because we
did not rehire himin 1978 after the end of the strike.

Dat ed: SANTA ALARA FARVG, | NC

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' ReEMOVE CR MUTI LATE
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CASE SUMVARY

Santa dara Farns, Inc. (UFW 5 ARB No. 67
Gase No. 79-CB7- X

ALODEOS ON

The ALO concl uded that Respondent viol ated Section 1153(c) and (a)
of the Act by its delay in recalling Eulalio Patino because of his support for
the UFW and recommended t hat Respondent be ordered to nake Patino whol e for
| oss of pay, plus interest, suffered as a result of Respondent's approxi nately
four-nonth delay inrehiring Patino after the August 1978 strike. The ALO al so
recommended t hat Respondent be ordered to notify its current enpl oyees and al |
the enpl oyees of the Ramrez crew who were recal | ed subsequent to the August
1978 strike, that it violated the Act and has been ordered to nake Pati no
whol e.

BOARD DEAQ S ON

The Board affirned the ALOs rulings, findings, and

concl usi ons, and adopted his recommended order, nodified to require, inter
alia, that renedial Notices be mailed to all enpl oyees who were recal |l ed
subsequent to the August 1978 strike, rather than nailing such Notices only to
the recall ed workers in the Ramrez crew

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *



STATE (F CALI FORN A
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SANTA ALARA FARVB

Respondent

and CGase No. 79-CB7-OX
WN TED FARM WRKERS GF AR CA AFL-A O
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APPEARANCES BY:

Robert W Farnsworth, Esquire, of
nard, Galifornia, on behal f of
the General Qounsel

Carol Schoenbrunn of xnard,
Gl ifornia, on behal f of the
Charging Party

Robert P. Roy, Esquire, of
&nard, Galifornia, on behal f of
Respondent

DEQ S ON

STATEMENT F THE CASE

Robert LeProhn, Admnistrative Law Gficer: This case
was heard before ne in &xnard, Galifornia, on My 15, 1979. The day.
charge was filed February 16, 1979, and duly served upon Respondent the sane
day. Gonplaint issued April 20, 1979, alleging violations of Sections 1153(c)
and (a) of the Act in that Respondent failed and refused to rehire Eul alio
Pati no because of his activities on behal f of the Uhited FarmVWWrkers of

Arerica (hereinafter the UFW. The conplaint was dul y served upon Respondent,
who filed and served a tinely answer.



At the outset of the hearing the UAWnoved to intervene the
proceedings on the ground that it was the Charging Party. The noti on was
granted w thout opposition.

At the close of the presentation of evidence by the General
Gounsel and the Charging Party, Respondent el ected to put on no evi dence and
noved to dismss the conplaint on the ground that General Counsel failed to
present sufficient evidence to prove the violations alleged. The parties
argued the notion orally; the nmatter was taken under submssion and the parties
were invited to submt points and authorities in support of their respective
positions. General Gounsel and Respondent did so.

Upon the entire record, including ny observation of M. Pati no,
the sole wtness, and after consideration of the briefs and the cases cited
therein, | nmake the fol | ow ng:

F ND NG G- FACT

1. Jurisdiction

Respondent, Santa Qara Farns, admts it is and, at all tines
naterial, was an agricul tural enpl oyer wthin the neani ng of Labor Code
81140.4(c). Respondent al so admtted the UFWat all tines nmaterial was a | abor
organi zation w thin the neani ng of Labor Gode 81140. 4(b).

2. The Alleged Whfair Labor Practice

Respondent is alleged to have viol ated Sections 1153(c) and (a)
by failing to offer reinstatenent to Eulalio Patino, an economc striker, from
n or about QCctober 27, 1978, until February 27, 1979.

3. Sumary 0 The Evi dence

Pati no was first enpl oyed by Respondent on January 1, 1973, and
he worked for Respondent each year thereafter as an agricultural enpl oyee.
Each year he takes off fromwork for approxi nately two nont hs. 1/

Jacinto Ramrez, admtted to be a supervisor wthin the neani ng
of Labor Code 81140.4(j), has been Patino' s forenan since 1975. During 1978
when Patino worked in Ranirez! crew he custonarily rode hone fromwork with

Ramrez.

Patino was a nenber of the UFWRanch Gommttee, and he was al so
a nenber of the UFWBargai ning Commttee engaged in negotiations wth
Respondent .

1/ The record is silent wth respect to whether Patino' s
practice is to take the sane two nonths off. It is also silent wth respect to
whet her he had taken his tine off prior to Qctober, 1978.



In August, 1978, Respondent's enpl oyees went on strike. Fenale
workers struck, and the Ramrez crew was brought to the area to repl ace t hem
Wen the crewarrived at the situs of the strike, Patino got off the van and
said he was not working. He told the people in the crewthat those who wanted
to work shoul d work, and those who did not want to, should not. Al but three
of the nenbers of the crewdeclined to work.2/ Ramrez and anot her admtted
supervisor were present at the tine. The strike ended in the latter part of
August. It is unclear whether negotiations continued during the course of the
strike, but it is clear that the parties resuned neeti ng subsequent to the end
of the strike. Patino attended these sessi ons.

Curing the bargai ning which occurred after the strike,
Respondent was told the strikers were going back to work. At one session at
whi ch Patino was present, Fred Ferro, Jr., Respondent's Personnel Manager,
stated that the workers were going to be called back in order of seniority.3/

Patino had the third highest seniority anong the nenbers of his
crew He was the only nenber of his crew who was not call ed back to work
before the end of 1978. It is unclear fromthe record when the recal |l began
and howlong it was before all the Ramrez crew except Patino had returned to
wor K.

n Decenber 3 Patino spoke to Ramrez about returning to work.
Ramrez said there was little work. The charge herein was filed on February
16, 1979. Patino resuned work on February 27, having been told by a fell ow
worker and by Ranmirez to return to work.

Patino has lived at his current address since 1975. In June,
1978, Patino had occasion to give his address to Respondent's Personnel Manager
Ferro because he had incurred an injury and wanted to go to the doctor. The
address given was the address at which he lived at all tines subsequent to the
strike. Sonetine after giving his address to Ferro, he received at his hone a
communi cation fromthe broker for the insurance carrier. Patino stated he was
under no disability during Qctober, 1978.

2/ This appears to be the sense of what Patino said to the
workers. It is not the literal translation, which was as follows: "And | told
the peopl e, the ones who wanted to work, shoul d work ....or shoul dn't worKk.
Three worked —-the three that wanted to work."

3/This finding rests upon uncontradi cted testinony, offered
w thout objection, that Respondent was told during the course of negotiation
neetings that "we were going back to work.” No reliance has been pl aced upon
Patino' s testinmony to the effect that a UAWrepresentative stated that all the
strikers wanted to return to work. The testinony was offered for the truth of
the natter asserted and was struck as hearsay on noti on by Respondent.



He drew unenpl oynent i nsurance benefits during the period between the end of
the strike and his return to work.

ANALYS S AND GONCLUSI ONS

The General (ounsel argues his case on the theory that Patino
was an economc striker having the sane rights as an economc striker under the
National Labor Relations Act, i.e., upon naking an unconditional offer to
return to work, the right to recall absent the hiring of a pernanent
repl acenent, and that he was not accorded those rights when Respondent failed
toreinstate himalong wth the other economc strikers.

Respondent al so appears to consi der Patino anal ogous to a
National Labor Rel ations Act economc striker when it argues he was not
entitled to recall because neither the UFW on his behal f, nor he had nade an
uncondi tional offer to return to work. Additionally, Respondent along this |ine
defends on the ground that it was unable to | ocate Patino.

Respondent al so argues that no violation of 81153(c) has been
est abl i shed because the General Counsel has failed to establish Ewl oyer ani nus
toward the U-Wand has failed to prove the failure to recall was a
discrimnatory act.

In Kyutoku Nursery, Inc., 3 ALRB Nb. 30 (1977), the Board,
W t hout di scussion, appears to treat an economc striker as having the sanme
status under the ALRA as under the NLRA that is a continuing status as an
enpl oyee of the struck enployer. No nention is nade in the decision of the
intent of the Legislature in omtting fromthe definition of "enpl oyee” in
81140. 4(b) the follow ng | anguage found in the statutory definition of
"enpl oyee" in the National Labor Rel ations Act, Section 2(3):

The term”enpl oyee” . . . shall include any

I ndi vi dual whose work has ceased as a conse-
guence of, or in connection wth, any current
| abor di spute or because of any unfair | abor
practice, and who has not obtai ned any ot her
regul ar and substantial |y equi val ent enpl oy-
nent .

S nce the Board in Kyutoku adopt ed t he concl usi ons of the
Admnistrative Law Oficer to the extent consistent with their decision, and
since the Admnistrative Law Gficer concluded the Legislature, despite
omssion of the striker |anguage from81140. 4(b), intended that econom c
strikers be treated as enpl oyees, pointing to 81157,4/ it woul d appear
appropriate to decide the instant case wthin the franework of National Labor

4/ Section 1157 provides in part: "An economc striker shall be
eligible to vote under such regul ations as the board shal|l find are consi stent
wth the purposes and provisions of this cart in any election. ..."
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Rel ations Board decisions relating to the rights of economc strikers.

However, in the context of the present case, the status of economc strikers as
enpl oyees is a question which need not be reached. The task of bal anci ng t he
interest of enployees in concerted activity and the legitinmate and substanti al
busi ness interests of the enpl oyer nay be conpl eted w thout doi ng so. 5/

The follow ng, are the core facts: Patino was a UFWacti vi st.
He was the person who effected the picket |ine observance and subsequent work
stoppage of the Ramirez crew Respondent was aware the strikers wanted to
return to work and stated it would recall themin order of seniority, Patino
was not so recalled; there is no evidence that any other nenber of the Ramrez
crew was not so recall ed.

Even if one were to disregard the occurrence of the strike and
viewthe facts as if Respondent had failed to recall, after a layoff, a high
seniority union activist who had engaged in concerted activity during the
period of the |ayoff, while calling back every other nenber of the crew the
Enpl oyer' s conduct herein could only be regarded as inherently destructive of
enpl oyee rights under 81152 of the Act. NL.RB v. Geat Dane Trailers, 338
US 26, 34 (1967). As the court noted in Heetwod Trailer (., supra, at
Page 378:

If, after conclusion of the strike, the em
pl oyer refuses to reinstate striking em

pl oyees, the effect is to di scourage em

pl oyees fromexercising their rights to or
gani ze and to strike guaranteed by ... the
Act.

To a fellowworker in Ramrez' crew who | ooked around when he
was cal | ed back to work and noted the absence of Patino, the nessage was cl ear.
Be a UFWactivist, be the UAWI eader anong the crew nenbers and the boss w |
get rid of you. Respondent s failure to recall Patino can only have the effect
of inhibiting the exercise of §1152 rights by nenbers of Ramirez' crew and is
as destructive of those rights as was the refusal to nake vacation paynents in
G eat Dane. 6/

Respondent argues that the General Gounsel has failed to prove
aviolation of the statute because he has failed to prove any anti-Uhi on
notivation for the failure to recall Patino. However, proof of anti-Uhion
notivation i s unnecessary when the enpl oyer's conduct "coul d have adversely
af fected enpl oyee rights to sone extent” and when Respondent fails to establish
that his

5NLRB v. Heetwood Trailer ., 389 US 375, 379 (1967);
Kyutoku Nursery, Inc., 3 ALRB Nb. 30 (1977), Sip oinion p. 5.

6/See NL.RB v. Heetwood Trailer (., supra, p. 380.
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action was "notivated by |egitinate busi ness objectives. "7/

Respondent, having el ected not to put on testinony, |eft the
record wthout evidence of a legitinate business notivation for its conduct.
I n cross-examni ng Patino, Respondent sought to explain its failure to recall
himby establishing that it was unanare of howto reach him However, the
evidence fails to establish such a defense. Ramrez clearly knew where Patino
lived;, Ferro was given his address in June, 1978. Mreover, there i s nothing
inthe record to indicate the Respondent made any effort to | ocate Patino to
offer himwork. Fnally, it is noteworthy that Ramrez was able to | ocate
Patino once an unfair |abor practice charge had been fil ed.

Respondent al so argues that Patino did not seek to return to
work after the strike. This argunent flies in the face of credited testinony
to the contrary that the Respondent was nade aware during the course of
negotiations that all strikers wanted to return to work. Such a statenent by
the enpl oyees' certified bargaining representative suffices. An offer fromthe
I ndi vidual worker is unnecessary. Trinity Valley Iron & Seel (. v. NL.RB.,
410 F. 2d 1161 (5th dr. 1969).

The General Gounsel nade a prina faci e show ng that Respondent
violated Sections 1153(a) and (c) of the Act. This show ng was not rebutted by
Respondent ; therefore, it foll ows Respondent violated the Act as charged.

THE REMEDY

Havi ng found that Respondent has engaged in unfair |abor
practices wthin the neaning of Sections 1153(c) and 1153(a) of the Act, |
shal | recommend that Respondent be ordered to cease and desist therefromand to
take certain affirmati ve action designed to effectuate the policies of the Act.

Havi ng found that Respondent unlawfully failed to recall
Eual al io Patino pursuant to its announced plan for the recall of striking
enpl oyees, | shall recommend that Respondent be ordered to nake Patino whol e
for loss of pay suffered as the result of the failure to recall himto work,
after the August, 1978, strike, in accordance wth his seniority together wth
interest thereon at the rate of 7%per annumto be cal cul ated i n accordance
wth the formul a used by the National Labor Relations Board in F. W Vol wort h
G., 90 NLRB 2809.

In order to nore fully renedy . Respondent’s unl awful conduct, |
shal | recommend t hat Respondent nake known to all its current enpl oyees and to
all those enpl oyees in Ranirez' crew who were recal l ed to work subsequent to the
strike of August, 1978, that it has been found in violation of the Agricultural
Labor Rel ations Act, that it has been ordered to make Patino whol e for wage
| osses resulting fromits unlawful act, and that it has been

7/INL.RB v. Geat Dane Trailers, supra, at p. 34




ordered to cease violating the Act and not to engage in future viol ations.
To this end | shall recommend:

(1) That Respondent be ordered to sign the attached notice and
post copies of it at tines and places to be determned by the Regi onal
Drector. The notices shall remain posted for a period of 60 days. Copies of
the notice after translation by the Regional Drector into appropriate
| anguages shal |l be furni shed Respondent in sufficient nunbers for the purposes
descri bed herei n.

(2) That Respondent be ordered to distribute a copy of the
notice to each of its current enpl oyees.

(3) That Respondent be ordered to mail copies of the attached
notice, in all appropriate | anguages, wthin 31 days of receipt of the Board s
order, to all enployees of the Ramrez crew who were recall ed to work
subsequent to the strike of August, 1978.

Uoon the basis of the entire record, the findings of fact, the
conclusions of law, and pursuant to Section 1160.3 of the Act, | hereby issue

ARCER

the fol |l ow ng recommended:

Respondent, its officers, agents, supervisors and representatives shall:

(1) GCease and desist from

(a) Refusing to rehire any enpl oyee or otherw se
discrimnate agai nst any enployee in regard to rehire or tenure of enpl oynent
or any termor condition of enpl oynent to di scourage enpl oyee's nenbership in,
or activities on behalf of Uhited FarmWrkers of Arerica, or any other | abor
organi zati on. ¥

(b) Inany other way interfering wth, restraining or
coerci ng enpl oyees in the exercise of their Section 1152 rights.

(2) Take the followng affirnative actions which wll
effectuate the purposes of the Act:

(a) Mike Rulalio Patino whole for any | oss (al ong

8/Athough there is but alimted violation of the Act found
herein, a broad renedial order is appropriate since the unfair |abor practice
found "strike[s] at, the very heart of enpl oyee rights guaranteed by the Act.
Qunco Mastics, Inc., 184 NLRB 767 (1970), cited with approval in Roy Nunn
Farns, 4 ALRB No. 34 (1978).
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wth interest thereon at a rate of 7%per annum he has suffered as a result of
Respondent's failure to rehire himafter the termnation of the strike of
August, 1978.

(b) Preserve and upon request nmake avail able to
the Board or its agents, for examnation and copying, all payroll records and
other records necessary to anal yze the anount of back pay due under this Qder.

(c) Sgnthe attached notice and post copies of it at tines
and places to be determned by the Regional Drector. The notices shall renain
posted for a period of 60 days. QCopies of the notice, after translation by the
Regional Drector into . appropriate | anguages, shall be furni shed by
Respondent in sufficient nunbers for the purposes described herein. Respondent
shal | exe(rjci se due care to replace any notice which has been altered, defaced,
or renoved.

(d) Hand out the attached notice to all current enpl oyees.

(e) Ml copies of the attached notice in all appropriate
| anguages, within 31 days after receipt of this OQder, to all enployees in the
Ramrez crew who were recal l ed to work subsequent to the August, 1978, strike.

(f) Arrange for a representative of Respondent or a Board
agent to read the attached notice in appropriate | anguages to the assenbl ed
enpl oyees of Respondent on Conpany tine. The reading or readings shall be at
such tines and pl aces as are specified by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions enpl oyees nay have
concerning the notice or their rights under the Act. The Regional Director
"shall determne a reasonable rate of conpensation to be paid by Respondent to
all non-hourly wage enpl oyees to conpensate themfor tinme lost at this readi ng
and the questi on-and- answer peri od.

(g0 MNotify the Regional Drector inwiting, wthin 31 days
fromthe receipt of this Qder, what steps have been taken to conply wth it.
Uoon request of the Regional Drector, Respondent shall notify himperiodically
thereafter in witing what further steps have been taken in conpliance wth
this Qder.

Dated: July 18, 1979

AR ALTURAL LABCR RELATI ONS BOARD

o GLUT

Fobert LeProhn
Admnistrative Law Oficer




NOT CE TO BMPLOYEES

After atrial at which each side had a chance to present its
case, the Agricultural Labor Relations Board has found that we interfered wth
the rights of our workers. The Board has told us to send out and post this
Noti ce.

Vé will do what the Board has ordered and al so tell you that:
The Agricultural Labor Relations Act is alawthat gives
all farmworkers these rights:

(1) To organi ze thensel ves;
(2) To form join or help unions;

(3) To bargain as a group and choose whomthey want to
speak for them

(4) To act together wth other workers to try to get a
contract or to help or protect one anot her;

(5 To decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT refuse to rehire any person, or otherw se di scrimnate
agai nst any enpl oyee in regard to his or her enpl oynent, to di scourage union
nenber shi p, union activity or any other concerted activity by enpl oyees for
their mutual aid or protection.

VE WLL pay Eulalio Patino any noney he nay have | ost because we
did not rehire himin 1978.

Dat ed:

SANTA LARA FARVG

By

(Represent ati ve) (Title)

THS IS ANCGFHAAL NOTCE GF THE AR QLTURAL LABCR RELATI ONS BOARD, AN ACENCY
GF THE STATE GF CALIFCRN A DO NOI' ReEMOVE CR MUJTI LATE
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