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DEA S| ON AND CRDER
n January 6, 1978, Admnistrative Law Gficer (ALO Mark E Merin

i ssued the attached Decision in this proceeding. Thereafter, Respondents?
Mont ebel | o Rose Go., Inc. (Mntebel lo) and Munt Arbor Nurseries, Inc. (Munt
Arbor), the General ounsel and the Whited FarmWrkers of Anerica, AFL-A O
(U , each filed exceptions and a supporting brief. Respondents and the
General (ounsel each filed a reply brief.

The Board has consi dered the record and the ALO s
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¥\ hereby grant General Counsel's Mdtion to Arend the Conplaint and i ncl ude,

as a Respondent, Thomas L. Hynn, Receiver- for Munt Arbor Nurseries, Inc.



Decision? in light of the exceptions and briefs, and has deci ded
to affirmthe rulings, findings, and conclusions® of the ALQ and to adopt
his recommended O der as nodified herein.

The ALO concl uded that Montebel | o and Munt Arbor viol ated Labor
Code Section 1153(e) and (a)¥ by engaging i n surface bargai ning during the
period in which the UFWwas certified as the col |l ective bargai ni ng
representative of their agricultural enpl oyees and, followng the expiration
of the certification year, by refusing to neet and bargain wth the UFW
Respondent s except to these conclusions. They assert that they bargained in
good faith during the certification year and woul d have obtai ned a contract
wth the UFWbut for the occurrence of an inpasse in negotiations and the
UFWs failure to bargain in good faith. Respondents admt that they refused to
bargain wth the UPWfoll owing the expiration of the certification year, but

they argue that this conduct did not violate the Act because the expiration of

2 Respondent s argue that we shoul d disregard the ALO s opi ni on
because, w thout notifyi ng Respondents, the ALOtel ephoned the General Counsel
and requested a copy of an exhibit which the General Counsel had introduced,
and the ALO had admtted, into evidence at the hearing. V¢ do not consider
this conmunication to be prohibited by 8 Cal. Admn. CGode Section 20700.
Furthernore, while it nay have been nore proper for the ALOto nake his
request by letter with a copy to Respondents' counsel, his failure to do so
was not prejudicial to any party and does not reflect upon the ALOs fairness
or conpet ency.

¥The ALO concl uded that Montebel | o di scharged R chard Escal ante and Pedro
Armendariz in violation of Labor Gode Section 1153 (¢) and (a). V¢ affirm
this conclusion but we do not rely upon Armendariz’ nenbership on the UFW
negotiating conmttee as evidence that Mntebello had know edge of his union
activities.

Yhl ess otherwi se noted, all statutory references in' this
Decision are to the Galifornia Labor Code.
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the certification year extingui shes the duty to bargain.

Res Judi cat a

Before turning to the nerits, we first address
Respondents' contention that the doctrine of res judicata precludes us from
consi dering the bargai ning i ssues of this case. Respondents base their
argunent upon our rulings in Case Nos. 76-RG 127-F and 76-RG 128-F,% in which
we denied the UFWs requests for extensions of certification filed pursuant to
Section 1155.2(b) and 8 Cal. Admn. Gode Section 20382. Those sections state
that the Board may extend a | abor organization's certification for up to one
year based upon a finding that an enpl oyer has not bargai ned in good faith.
V¢ rej ect Respondents' contention that our denial of a notion for extension of
certification is res judicata on the i ssue of an enpl oyer's good-faith or bad-
faith bargaining in the unfair |abor practice context.

The doctrines of res judicata and col |l ateral estoppel may
not be utilized to prevent a party fromlitigating an i ssue unl ess the party
was permtted to litigate the issue in a prior proceeding. Bernhard v. Bank

of Arverica, 19 Gal. 2d 807 (1942). The General CGounsel was not a party to the

extension of certification proceedi ngs and was not, therefore, entitled to
present its position to the Board. Res judicata or collateral estoppel thus
cannot bar the General Counsel fromlitigating the i ssue of Respondents' good

faith or bad-faith bargaining in this proceedi ng.

V¢ take administrative notice of our rulings in those two cases.
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Furthernore, we do not find res judicata or collateral estoppel
applicable in this case because of the many differences between extension of
certification and unfair |abor practice proceedings. The parties to an unfair
| abor practice proceeding are afforded a far greater opportunity to present
evi dence on the issue of an enpl oyer's good-faith or bad-faith bargai ning than
are the parties to an extension of certification proceeding. UWndfair |abor
practi ce hearings are adversary proceedi ngs, conducted nuch |ike court trials.
Extension of certification determnations, on the other hand, are generally
nmade on the pl eadi ngs w thout the presentation or cross-exam nation of
w t nesses. ¥ onpare Section 1160.2, Section 1160.3 and 8 Cal. Adnin. Code
Sections 20200- 20298 with Section 1155.2(b) and 8 Cal. Admin. Code Section
20382.

The procedural differences between the two proceedings result, in
part, fromthe different renedi es available in each. In extension of
certification proceedi ngs, the Board nay order no nore than a one-year
extension of a |labor organization's certification. The effect of this order is
to prevent any person fromsuccessfully petitioning the Board to conduct a
representation el ection anong the enployer's agricul tural enpl oyees for the
additional period. In unfair |abor practice proceedi ngs, however, the Board

nay inpose a wde variety of renedies pursuant to its powers under

¥ For this reason, a Board order extending a | abor organi zation's _
certification pursuant to Section 1155.2 (b) and 8 Cal. Admn. Code Section
20382 is not admssible as evidence of a refusal to bargain in an unfair |abor
practice proceeding. 8 Cal. Admn. Code Section 20382(Q).
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Section 1160. 3, includi ng nake-whol e awards which could result in a
substantial nonetary liability and cease-and-desist orders enforceable in the
courts.

Thus, the purposes of res judi cata woul d not be served by
precluding the General Counsel fromlitigating the bargaining issues in this
unfair |abor practice proceeding. In Bernhard the Court said:

The rule [of res judicata] is based upon the sound public policy of
limting litigation by preventing a party who has had one fair trial
gglan i ssue fromagain drawng it into controversy. 19 Cal. 2d at
In viewof the differences in the procedures and renedi es i n extension of
certification and unfair |abor practice proceedings, it cannot be said that
the parties in this case have had "one fair trial" on the issue of
Respondents' good-faith or bad-faith bargaining.

The principles of res judicata are applicable to
admni strative agencies but they nust be flexibly applied, for nany
admnistrative procedures differ significantly fromcourt litigation.

Hol | ywood G rcle, Inc. v. Dept. of A coholic Beverage Gontrol, 55 Cal. 2d 728
(1961); Davis, Admnistrative Law Text, Section 18.03 (3rd ed. 1972). V¢ are

here faced with just such an instance and, therefore, we wll not bar the
General (ounsel fromlitigating the question of Respondents' good-faith or
bad-faith bargai ning nerely because the UFWfailed in an earlier attenpt to

obtain an extension of its certification. The Bargai ni ng | ssues

Ve nowturn to the nerits of the cases before us.
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Section 1153 (e) states that it is an unfair |abor practice for an enpl oyer to
refuse to bargain in good faith wth the certified collective bargai ni ng
representative of its agricultural enployees. Good-faith collective bargaining
Is defined in Section 1155.2 (a) as fol | ows:

... to bargain collectively in good faith is the perfornance of the

mutual obligation of the agricultural enployer and the representative

of the agricultural enpl oyees to neet at reasonabl e tines and confer

ingood faith with respect to wages, hours, and other terns and

condi tions of enpl oKmant, or the negoﬂ ation of an agreenent, or any

questions arising thereunder, and the execution of a witten contract

i ncorporating any agreenent reached if requested by either party, but

such obl i gation does not conpel either party to agree to a proposal

or require the naking of a concession. 7/
V¢ are call ed upon to determne whet her Montebel |l 0 and Mount Arbor have
fulfilled their obligation to bargain in good faith wth the UFW

Mont ebel | o and Mbunt Arbor nmet several tines with the UFW

exchanged and di scussed proposal s, and reached agreenent in sone areas. Qur
i nquiry does not end there, however, for an enpl oyer cannot fulfill its
obligation to bargain in good faith nerely by neeting wth the certified
representative of its enployees. "(ollective bargaining ... is not sinply an
occasion for purely fornmal neetings between nanagenent and | abor while each
naintains an attitude of 'take it or leave it’; it presupposes a desire to
reach ultinate agreenent, to enter into a collective bargai ning agreenent” and
"a serious intent to adjust differences and to reach an accept abl e common

ground.” NLRB v. Insurance

“This language is al nost identical to that appearing in Section 8(d)
of the National Labor Rel ations Act.
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Agents' International Uhion, 361 US 477, 45 LRRM 2704 (1960). V¢ nust

deci de whet her Mont ebel | 0 and Munt Arbor negotiated in a good faith attenpt
to reach a col | ective bargai ni ng agreenent wth the UAWor, instead, conducted
negoti ations "as a kind of charade or shani, for such a " [sophisticated
pretense in the formof apparent bargaining ... wll not satisfy a party's
duty under the Act." Gontinental |nsurance Conpany v. NLRB, 495 F. 2d 44, 86
LRRM 2003 (2nd dr. 1974) .

Qur task is adifficut one. V¢ nust judge whet her Respondents
bargai ned in good faith by examning the totality of the circunstances
i ncluding the parties' conduct and statenents at and away fromthe bargai ni ng
table. In so doing, we nust treat the facts as an interrelated whol e, for
whi | e sone conduct standing al one may constitute a per se violation of the
Act, other conduct, innocuous in and of itself, may support an inference of

bad faith when examned in light of all the evidence. (ontinental |nsurance

Gonpany v. NLRB, supra.

The history of Respondents ' collective bargaining relations wth
the UFWnay be divided into three distinct periods. The first enconpasses the
period between the certification of the UFWas the coll ective bargai ni ng
representative of Respondents' enpl oyees and the date Respondents commenced to
neet wth the UFWin joint negotiations. The second enconpasses the period
between the first joint negotiating session and the UWFWs first request for a
neeting follow ng the expiration of the certification year. The third
i nvol ves the period fromthat request to the tine of the
TITETEETITT T
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hearing.® Ve shall deal with each period in turn, keeping in mnd that the
incidents occurring in one nust be considered in conjunction wth those
occurring in the others. As our nore detail ed di scussion beloww Il indicate,
we find that Respondents' conduct reveals an intent to frustrate negotiati ons,
to avoi d reachi ng agreenent and, ultinmately, to undermne the enpl oyees'
support of the UFW
Period 1; Decenber 3, 1975 - May 12, 1976

O Decenber 3, 1975, the Board issued two certifications whereby it

certified the UFWas the col |l ective bargai ning representative of the
agricultural enpl oyees of both Mount Arbor and Montebel | 0. O Decenber 6,
Cesar Chavez, the President of the UFW

8 Respondents have requested us to consi der an additional peri od.
They have noved to reopen the record to offer into evidence copi es of
col [ ective bargai ni ng agreenents whi ch were apparently executed by the parties
in the spring of 1978, sone nonths after the |1 ssuance of the ALO s Deci sion,
and a copy of a letter, sent by their negotiator to the UFrWafter the cl ose of
the hearing which invited further bargai ning between the parties. As neither
the UFWnor the General (ounsel has opposed the notion, we hereby receive into
evidence: (1) as Respondents' Exhibit NN1, the contract between Mntebel | 0
and the UFW (2) as Respondents' Exhibit GG 2, the contract between Mount
Arbor and the UFW and (3) as Respondents' Exhibit EE the aforesaid letter
from Respondents' negotiator to the UFW

A though this evidence is relevant, we note that the contracts were signed two
and one- hal f %ears after the commencenent of bargaining. During that period,
negoti ations broke down for a period of over one year. The parties did not
begin the series of negotiations which culmnated in these contracts until the
close of the hearing and the contracts were not signed until after the

I ssuance of the ALOs Decision. It is readily apparent that the contracts are
not the product of the bargai ning conduct which was litigated at the hearing.
V¢ al so note that the signing of a collective bargai ni ng agreenent i s not

concl usi ve on the issue of good-faith or bad-faith bargai ning; the Board nust
still examne the totality of the circunstances. Carpenters, Local No. 1780,
244 NLRB No. 26, 102 LRRM 1150 (1979).
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wote to each conpany requesting the commencenent of negotiations and certain
information rel evant to coll ective bargai ni ng.

Jay Jory, Munt Arbor's negotiator, and Syl van
Schnai ttacher, the UPWs negotiator, began to neet in md-Decenber. At the
first neeting, Jory and Schnaittacher di scussed the UPWs initial proposal and
continued to do so at neetings on Decenber 30, 1975, and January 15, 1976. By
the January 15 neeting, Schnaittacher was enphasi zing the UFWs desire for a
counterproposal fromMunt Arbor. O January 23, 1976, Munt Arbor presented
count erproposal s on five of the forty-one articles contained in the UFWs
first proposal. Schnaittacher protested Jory's failure to provide a conpl ete
counterproposal . Despite repeated requests, Munt Arbor did not present its
first conplete counterproposal until March 19, 1976. Ve agree wth the ALO
that Munt Arbor's failure to present a conpl ete counterproposal until Mrch
19 and its submssion, on that date, of a counterproposal

calcul ated to disrupt the bargai ning process evidenced bad-faith bargai ni ng. ¥

¥ Inlarge part, the ALObased his finding that the March 19
count erproposal "belie[d] a sincere desire to reduce differences and to arrive
at an agreenent” on the contents of letters sent by Jory to Mount Arbor's
M ce-President, Rex Witehal |, concerning the proposal. Respondent objects to
the use of these letters, arguing that they are protected by the attorney-
client privilege.

The General (ounsel subpoenaed all communi cations related to negotiations wth
the UFWsent between Respondents and Jory. Respondents petitioned the ALOto
revoke t he subpoena, asserting that the sought-after communications were
protected by the attorney-client privilege. The ALO ordered Respondents to
produce the docunents in question for an in canera i nspection so that the ALO
coul d det erm ne whi ch communi cations or portions thereof related to

[fn. 9 cont. on pg. 10]
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V¢ al so conclude that, in April 1976, Munt Arbor further evidenced
its surface bargai ning by changing the wages of its budders w thout prior
notice to or bargaining wth the UAWabout the change. Prior to the 1976
buddi ng season, budders received a bonus if they experienced a 90 percent
success rate intheir work. In April 1976, Mount Arbor added the bonus to the
budders’ regul ar wages, thereby elimnating the 90 percent success rate

requi r erent .
[fn. 9 cont.]

the request for or provision of legal advice. Followng the ALOs inspection
of the docunents, those communi cations found not to invol ve the request for or
provision of |egal advice were ordered produced. Many of these were admtted
I nto evi dence over Respondents' continui hg obj ecti on.

V¢ affirmthe rulings of the ALOin this matter. A though confidenti al

comuni cati ons between an attorney and client are privileged and need not be
produced, California Evidence Code Section 954, the dom nant purpose of the
conmuni cation in question nust be the furtherance of the attorney-client
relationship. Hlmv. Superior Gourt, 42 Gal. 2d 500 (1954). Thus, a

communi cation to or froman attorney is not privileged if the attorney is
acting in a nonl egal capacity, e.g., as a labor negotiator. (V¢ note that
this approach has been tollowed in other jurisdictions in anal ogous
circunstances. Merrin Jewelry Go. v. S. Paul Fre and Marine Ins. Go., 49 FRD
54 (SDNY. 1970); Aender v. Lhited Sates, 210 F.2d 795 (9th dr. 1954);
Lhited States y. Vehicular Parking, 52 F. Supp. 751 (D Del. 1943).)Therefore,
the ALO acted properly by providing an in canera inspection to determne which
comuni cations were sent to or fromJory in his capacity as an attorney and
whi ch were sent or received nerely in his capacity as Respondents' |abor
negotiator. The ALO revoked the subpoena insofar as it covered communi cations
whi ch invol ved Jory in his capacity as an attorney.

V¢ reject Respondents' argunent that the roles of attorney and | abor
negotiator are inseparable. In addition to being i naccurate, such an approach
woul d unfairly reward those enpl oyers and | abor organi zations able and wlling
to hire attorneys as negotiators. Parties hiring attorneys as negotiators

woul d be able to protect all their commnications relating to negotiations
whil e parties using nonattorneys as negotiators woul d be subject to very broad
di scovery orders. Ve note, however, that on the facts of this case, the issue
assunes |little inportance as the evidence of Respondents' bad-faith bargai ni ng
I's overwhel mng and we woul d reach the sane concl usi ons even w t hout reference
to the communi cations in question.
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This conduct violated Section 1153(e) and (a) because it constituted a

uni | ateral change; an enpl oyer may not unilaterally alter the wages or working
conditions of its enpl oyees but nust, instead, notify and bargain wth the
certified col | ective bargaining representative prior toinstituting the

change. NLRBv. Katz, 369 US 736, 50 LRRVI2177 (1962).

Initially, Mntebello failed to answer the URV¢ Decenber 6 letter
requesting relevant infornation and the commencenent of bargaining. It was
not until the UWFWthreatened | egal action on Decenber 30 that Montebel |l 0' s
representative, WlliamGCallan, net wth Schnaittacher. Mntebello and the
UFWhel d negoti ating sessions and di scussed the Lhion's initial proposal on
January 21 and February 4, 1976. At the February 4 neeting, Callan agreed to
submt a counterproposal. However, Callan never again contacted the UFWand
the UPWfailed inits repeated attenpts to reach Gallan. Fnally, on April
21, 1976, Jory wote to the UPWstating that Montebell o had retai ned himto
handl e its | abor negotiations. He stated that Montebel | o desired to negoti ate
jointly wth Munt Arbor and that he expected Muntebello to adopt all of Munt
Arbor' s bargai ning positions.

Thus, at |east between February and April 1976, Montebello fail ed
to discharge its duty to provide a representati ve who was avail abl e to neet
wth the UFWat reasonable tines and wth reasonabl e regularity, MIlgo
Industrial, Inc., 229 NLRB 25, 96 LRRM 1347 (1977), enf'd 567 F.2d 540, 97
LRRM 2079 (2nd dr. 1977); Exchange Parts Conpany, 139 NLRB 710, 51 LRRM 1366
(1962), enf'd 339 F.2d 829, 58 LRRM 2097 (5th dr. 1965), and to provide the
UFW
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wth a counterproposal in a reasonably diligent manner. Lawence Textile

Shrinking @., Inc., 235 NLRB No. 163, 98 LRRM 1129 (1978). This conduct is

evi dence of Montebel |l 0's bad-faith bargai ni ng.

Respondents argue that their conduct prior to April 22, 1976,
cannot be an unfair |abor practice because the UFWdid not file refusal to
bargai n charges until Cctober 22, 1976. This argunent is based upon Section
1160. 2 which reads, in relevant part, "No conplaint shall issue based upon any
unfair |abor practice occurring nore than six nonths prior to the filing of

the charge wth the board .... V¢ do not agree that Section 1160.2 precl udes
us fromfindi ng Respondents' conduct prior to April 22, 1976, to be an unfair
| abor practi ce.

Section 1160.2, like its counterpart, Section 10(b) of the National
Labor Relations Act, is a statute of limtations designed to prevent the
litigation of stale clains. Local Lodge 1424 v. NLRB (Bryan Mg. (.), 362

US 411, 45 LRRM 3212 (1960). General principles applicable to statutes of

limtations govern the use of this provision. Follow ng these general
principles, the National Labor Relations Board and the courts have hel d that
the limtations period begins to run only "when the clai nant di scovered, or in
the exerci se of reasonabl e diligence shoul d have di scovered, the acts
constituting the alleged [violation]." NRBv. Alied Products Corp., 548
F.2d 644, 650, 94 LRRVI 2433 (6th dr. 1977).%% The National Labor

Rel ati ons Board, for exanpl e, does not begin the

19 This principle is recognized by the California courts. See Arndt v.
Vor kers' Conpensati on Appeal s Board, 56 Cal. App. 3d 139, 128 Cal. App. 3d
139, 128 Cal. Rptr. 250, 255-256 (1976).
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six-month period until the charging party has actual or constructive notice of
the unl awf ul conduct in refusal to bargain cases dealing w th unl awf ul
unilateral changes. S & Whtor Lines Inc., 236 NLRB No. 113, 98 LRRM 1488
(1978); Southeastern Mchigan Gas Co., 198 NLRB 1221, 81 LRRM 1350 (1972),
enf'd 485 F.2d 1239, 85 LRRM 2191 (6th dr. 1973) .

The underlying principle of these cases is particularly appropriate
I n surface-bargai ning cases. Because an enpl oyer's surface bargai ni ng,
especi al | y when conducted by a skilled negotiator, wll resenbl e good-faith,
hard bargaining for a period of tinme, the union may not becone aware of the
enpl oyer's underlying bad faith until nore than six nonths have el apsed si nce
the enpl oyer enbarked on its course of illegal conduct. Furthernore, if the
limtations period began to run before the union had actual or constructive
noti ce of the enployer's underlying bad faith, in order to preserve the
possibility of a full make-whol e renmedy, unions woul d be conpel l ed, in every
case, to file an 1153(e) charge six nonths after the first request for
bargaining. The filing of such a charge would tend to di srupt any harnoni ous
negotiating rel ationship which the parties had built up prior to that tine.
This result would be directly contrary to the purposes of the Agricul tural

Labor Rel ations Act because it woul d

1Y The National Labor Relations Board will also toll the six-nonth period
when the respondent has fraudul ently conceal ed its unlawful conduct. N.RBv.
Don Burgess Gonstruction Corp., 596 F.2d 378, 101 LRRM 2315 (9th Qrr.
1979) . However, a finding of fraudul ent conceal nent is not necessary to toll
the limtations period; it is enough that the charging party was not on-
actual or constructive notice. S & WMtor Lines, Inc., supra.
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destabil i ze col | ective bargaining relationships. Finally, the nmake-whol e
provi sion of Section 1160.3 clearly indicates the Legislature's intention to
fully renedy an enpl oyer's refusal to bargain. Beginning the limtations
peri od when a union has actual or constructive notice of an enpl oyer's bad
faith is consistent wth this intention. Ve wll, therefore, followthe
principles enunciated by the courts and the National Labor Rel ations Board in
the cases cited above. Ve hold that, in surface-bargai ning cases, the
limtation period of Section 1160.2 begins to run when the charging party
acquires actual or constructive notice of the respondents' underlying bad
faith. %

To apply the above principles to the facts of this case, we nust
determne when the URWobt ai ned actual or constructive notice of Respondents'
underlying bad faith. V¢ recognize the difficulty in nmaki ng such a
determnation in surface-bargai ning cases since an enpl oyer, by neeting and
conferring wth a union, naintains the appearance of good-faith bargaining,
thereby nasking its illegal conduct. The underlying bad faith is difficult to

di scern wthout the advantage of hindsight. V¢ nust enphasize that

£l n surface-bargai ning cases, the National Labor Rel ations Board
follows the general rule that Section 10 (b) precludes its finding an unfair
| abor practice as to events occurri n<r:1 nore than six nont hs ﬁrior tothe filing
of the charge, but it uses these earlier events to shed light on natters
arising wthin the six-nonth period. Boise Inplenent Go., 106 NLRB 677, 32
LRRVI 1530 (1953), enf'd 215 F. 2d 652, 34 LRRM 2788 (9th G r. 1954). However,
the National Labor Relations Board has not rejected the approach we adopt in
this case. It appears that the national Board has not addressed the issue
because the application of this approach woul d have no effect upon the Board' s
renedy. The National Labor Rel ations Board does not apply nake-whol e to
renedy surface-bargaining violations but, instead, relies upon renedi es such
as cease-and-desi st orders.
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the determnation of the point in tine when the charging party obtains act ual
or constructive notice of a respondent’'s bad faith is entirely different from
the determnation of the period of tine in which a respondent bargains in bad
faith. The forner determnation is based sol ely upon the infornation
avai l abl e to the charging party during the course of the negotiations. The
|atter determnation is based upon the Board's view, wth the benefits of

hi ndsi ght, of the totality of the circunstances.

V¢ find that Mount Arbor put the UFWon Notice of its underlying
bad faith on June 10, 1976, when it declared an artificial inpasse (see
discussion infra at p. 18 ). Munt Arbor began to neet with the UFWsoon
after the UFWrequested the conpany to bargain. In the ensuing nonths, Munt
Arbor went through the notions of bargai ning and nai ntai ned a sufficient
appear ance of good faith that, wthout the benefit of hindsight, the Union
coul d not reasonably have been on notice of Munt Arbor's underlying bad faith
until June 10. The charges were therefore tinely filed on Qctober 22, 1976,
and Section 1160.2 does not preclude us fromfinding a Section 1153 (e)

vi ol ati on based on conduct which occurred fromthe date of the Union's initial
request for bargaining on Decenber 6, 1975.

V¢ find that Montebell o al so put the UFWon notice of its
underlying bad faith on June 10, 1976. It is certainly true that, as
di scussed above, Mntebel l o clearly evidenced bad-faith bargai ni ng between
February 4 and April 21, 1976. However, Mntebell o' s conduct during that
period is not determnative of the notice issue. O April 21, 1976, Jory

assuned the col |l ecti ve
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bargai ning responsi bilities for Mntebello. Jory's letter which inforned the
UFWof this change inplicitly indicated Mntebel | o' s abandonnent of its prior,
obj ectionabl e bargaining tactics. The UFWcoul d have reasonabl y expected
Mont ebel | o to comrence bargaining in good faith after retaining Jory. If the
UFWhad filed a charge in the face of this letter, the bargai ning rel ati onship
between Jory and the UFWcoul d have been seriously damaged. Therefore, we
find that, for purposes of Section 1160.2, Jory's letter placed Mntebell o on
the sane footing as Mount Arbor. The UFWfiled the charge agai nst Mntebel | 0
the same day it filed the charge agai nst Munt Arbor; the charge was thus
tinely filed and, again, Section 1160.2 does not bar our consideration of the
i ssues, or our finding of violations occurring at any time during the
negoti ati ons peri od.
Period 2; My 13, 1976 - February 2, 1977

Oh May 13, 1976, the parties conducted their first joint

negoti ati on session. Jory represented both Respondents and Dol ores Huerta
assuned the collective bargaining responsibilities for the UPW Between My
13 and June 10, the parties nmet several tines, exchanged proposal s and reached
agreenent on a variety of itens. They nade substantial progress toward
resolving their differences in key areas such as hiring and seniority.

ot her issues, notably those contained in the economc package, little

di scussi on took place although the parties did exchange proposals. The
parties discussed at length the i ssue of union security but were in

substanti al di sagreenent over dues checkoff and di scharge for | oss of good

standi ng in the Uhion.
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At the May 26 neeting, the parties targeted May 24 as the date by
whi ch they expected to reach agreenent on all outstandi ng i ssues. Meetings
wer e schedul ed throughout the nonth of June including June 16, 17, 22 and 23.
These | ast neetings, however, were not held. A the June 10 neeti ng,
Respondent s abruptly announced that the parties were at inpasse. They
presented their "final offer” and urged Hiuerta to put it before the nmenbership
for aratification vote. Hiuerta rejected the proposal. Jory stated that
future negotiations woul d be pointl ess and Respondents' representatives |eft
t he neeti ng.

During the ensuing nonths, the parties exchanged several letters
but did not resune substantive negotiations. Wile Jory repeated y requested
a "constructive response” to Respondents' final offer, the UPWstated that it
woul d not accept the take-it-or-leave-it proposal. On January 29, 1977,
however, the UFWwote to Jory and unconditional |y requested the resunption of
negoti at i ons.

Inthe fall of 1976, Munt Arbor raised its enpl oyees’ wages to the
levels it had previously offered to the UFWduring negoti ations. Mntebel |l o
raised its enpl oyees' wages in the fall of 1976 to a | evel above what it had
previously offered to the UFW The UFWwas not notified or consulted in
advance of either of these wage increases. A so, follow ng the Board s deni al
of the UFWs request for an extension of certification, Jory wote to both
Mount Arbor and Mntebel | 0 suggesting that they consider "preparing
comuni cations to the enpl oyees whi ch, while nmaki ng no promses, urge them now
to give the Conpany a chance in viewof the fact that the Uhion fulfilled few

if any, of its promses in ayear's tine."
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A though Mount Arbor did not followthis advice, R chard Barw ck, General
Manager of Montebel o, informed his enpl oyees that the UFWhad failed to
obtain an extension of certification and urged themto gi ve the conpany a
chance to neet the enpl oyees' desires wthout the participation of the Uhion.
This action was taken prior to the expiration of the certification year.?

The ALO concl uded that Respondents' conduct throughout this period
evi denced bad-faith bargaining. He found that the parties had not reached a
bona fide inpasse on June 10 and that Respondents were therefore not entitled
to break off negotiations. He attributed any deadl ock to Respondents' bad-
faith bargai ning posture, particularly its position on topics such as union
security. Fnally, he found that Respondents' conduct during the ensui ng
nont hs when the parties exchanged |l etters constituted a continuation of
Respondents' bad-faith bargaining rather than a sincere effort to facilitate
negoti ations and reach agreenent .

Respondent s except to the ALO s aforesai d concl usi ons. They argue
that the parties were at inpasse on June 10 and that Respondents repeatedly
denonstrated their good faith by attenpting to get the parties back together
after negotiations broke down.

Inpasse. Ve turn nowto the issue of whether the parties were at
I npasse on June 10, 1976, when Respondents presented their final offer and

decl ared that further negotiations woul d be

Y¥uring this period, Mntebello laid off several menbers of the UPVg
negotiating coomttee. Ve affirmthe ALOs conclusion that this conduct
violated Section 1153 (c¢) and (a) and we note that this conduct is evidence of
Montebel lo's intent to frustrate negotiations by renoving the UWs enpl oyee-
representatives.
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pointless. A bona fide inpasse is reached when the parties to collective
bar gai ni ng negotiations are unable to reach agreenent despite their best,
good faith efforts to do so.

Wiet her a bargai ning i npasse exists is a matter of judgnent. The

bar gai ni ng hi story, the good faith of the parties in negotiations,

the length of the negotiations, the inportance of the issue or issues

as to which there is disagreenent, the contenporaneous understandi ng

of the parties as to the state of negotiations are all relevant

factors to be considered in deciding whet her an i npasse in bargai ni ng

exists. Taft Broadcasting Co., 163 NLRB 475, 478, 64 LRRM 1386

(1967).
Qur examnation of the record, in light of the above-listed factors, convinces
us that the ALOproperly found that the parties were not at inpasse and that
Respondents' prenat ure decl aration of inpasse was indicative of its intention
to frustrate negotiations and avoid signing a contract wth the ULFW

As a general rule, contract negotiations are not at inpasse if the

parties still have roomfor novenent on najor contract itens, even if the
parties are deadl ocked i n some areas. Schuck Conponent Systens, 230 NLRB 838,
95 LRRM 1607 (1977); Chanbers Manufacturing Gorporation, 124 NLRB 721, 44 LRRM

1477 (1959)., enf'd 278 F. 2d 715, 46 LRRM 2316 (5th dr. 1960). Continued

negotiations in areas of concern where there is still roomfor novenent nay
serve to |l oosen the deadl ock in other areas.

V¢ find that, as of June 10, 1976, the parties had roomfor
novenent on several inportant issues such as hiring, seniority, wages and
pensi ons, and that inpasse had therefore not been reached. n several of
these issues, the parties had been able to narrowtheir differences in
previ ous neetings. Had bargai ning continued, further novenent and ultinate

agreenent on nany points
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could very |ikely have been acconpli shed.

For exanpl e, between May 13 and June 10, 1976, the parties nade
substantial progress toward agreenent on contract |anguage covering hiring
and seniority despite their wdely diverging views on the topic. Each
party conprom sed on several points and, on June 9, the UFWpresented new
proposed | anguage whi ch incorporated nuch of the discussion of the previous
weeks. Although the parties were still naking progress in negotiations,
Respondent s precl uded resol ution of their renaining differences by breaking
of f negotiations two weeks before the parties' own target date for reaching
a conpl et e agreenent .

On ot her issues, particularly economc itens, Respondents first
decl ared an inpasse and then presented their "final offer” before the parties
fully discussed their differences or expl ored possibl e areas of conprom se.
For exanpl e, Respondents presented their final wage proposal prior to any in-
dept h di scussion on wages. Oh March 19, 1976, Respondents proposed keepi ng
wages at their then-current levels. On May 13, 1976, Respondents offered a
nodest wage i ncrease and the UFWresponded with its own wage proposal the
followng day. Between that tinme and Respondents' action on June 10, little
di scussi on of wages took place. The Respondents' prenature decl aration of
i mpasse aborted the negotiating process | ong before the possibilities for
novenent and agreerent on econom c i ssues were adequately expl or ed.

Respondents, citing Television & Radio Artists v. NLRB, 395 F. 2d
622, 67 LRRM 3032 (D.C dr. 1968), assert, however, that the deadl ock on

I ssues such as union security rendered conti nued
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negoti ations poi ntl ess notw thstandi ng any novenent whi ch mght have been
available in other areas. As of My 13, 1976, the parties were unable to
agree on two key aspects of the proposed union security clause: dues checkoff
and discharge for failure to naintain good standing. As to dues checkoff, the
UFWdesired a contract provision whereby the Enpl oyer woul d aut omatical |y
deduct enpl oyees' union dues fromtheir paychecks. The U”Wexplained that it
had used ot her nethods of dues collection in the past and found themto be

I nadequat e. Respondents opposed the inclusion of a dues checkoff provision in
the contract ostensibly because of the clerical costs. Jory asserted that the
extra work woul d requi re Respondents to hire additional clerical personnel and
that they were unwilling to incur that expense. n good standi ng, the UFW
proposed a cl ause whi ch woul d requi re enpl oyees, as a condition of continued
enpl oynent, to naintai n nenbership in good standing in the UAW Respondent s
opposed such a provision to the extent it allowed the UFWto require
Respondent s to di scharge an enpl oyee for conduct other than the failure to pay
dues and initiation fees. Respondents stated that they nmaintained this

posi tion because the proposed cl ause woul d be illegal under the National Labor
Rel ations Act® and because they desired to protect their enpl oyees from any

arbitrary action by the UFW

A though Section 1153 (_c) permits a union security clause which requires
enpl oyees to be nenbers of a union where nenbership is defined as "the
satisfaction of all reasonable terns and conditions uniformy applicable to
ot her nenbers in good standi ng", Section 8 (a) (3) of the National Labor
Relations Act limts the definition of menbership for purposes of union
security clauses to the tender of initiation fees and periodi c dues.
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V¢ believe that the deadl ock on union security was not so severe
that successful negotiations in other areas of inportance, discussed above,
coul d not have been carried on toward a successful conpletion of negotiations.
Had good-faith negotiati ons occurred on issues where di sagreenent was | ess
intense than it was on union security, the pattern whereby the parties had
gradual | y been resol ving other differences mght well have carried over into
this area. Respondents' unwarranted decl aration of inpasse, however,
precl uded even the possibility of agreenent occurring.

Furthernore, we agree wth the ALOthat the deadl ock on the issue
of union security resulted fromRespondents' bad-faith bargaini ng posture.
Therefore, such a deadl ock may not be considered the basis of a legally

cogni zabl e inpasse. Valley QI (., 210 NLRB 370, 86 LRRM 1351 (1974). It is

a basic principle of both the Agricultural Labor Relations Act and the
National Labor Relations Act that:

The obligation of the enployer to bargain in good faith does not
require the yielding of positions fairly naintained. It does not
permt the Board, under the guise of finding of bad faith, to require
the enpl oyer to contract in a way the Board mght deemproper. N.RB
v. Hernman Sausage Go., 275 F.2d 229, 45 LRRM 2829 (5th G r. (1960) .

It is equally true, however, that:

if the Board is not to be blinded by enpty talk and by the nere
surface notions of collective bargaining, it nust take some
cogni zance of the reasonabl eness of the positions taken by an
enpl oyer in the course of bargaining negotiations. N.RB V. Reed &
Prince Mg. Go., 205 F.2d 131, 32 LRRM 2225 (1st dr. 1953) .

Qur examnation of the positions taken by Respondents on the issue of union

security convinces us that Respondents' conduct was not
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consi stent w th good-faith bargaini ng.

V¢ find that Respondents displayed an unwi | lingness to bargain in
good faith about a dues checkoff provision because their professed reason for
opposi ng and refusing to conpromse on the provision, i.e., the cost of such a
system was pretextual. The UFWwas thereby prevented fromattenpting to
address Respondents' true concerns. "@od-faith bargai ni ng necessarily
requires that clains nade by either bargai ner should be honest clains.” NRB

v. Truitt Mg. Go., 351 US 149, 38 LRRM 2042 (1959). V¢ believe that the

cost factor was not the true reason for Respondents' unwavering opposition to
the provision because neither Respondent nmade any serious effort to estinate
the anount of additional work required by a dues checkoff systemdespite the
UFWs argunents that the additional burden was not great. R chard Barw ck and
John Canp, the General Managers of Mntebel |l o and Mount Arbor, respectively,
and the conpany representatives responsible for the negotiations, did not
substantively discuss the issue wth their office staffs, despite their |ack
of experience in the area. Respondents never expl ored possi bl e conpr om ses
wth the UFWto out down the total anount of paperwork, e.g., by elimnating
ot her paperwork requirenents of the contract proposal, or by introduci ng ot her
cost-cutting neasures whi ch coul d have nade the acceptance of a dues checkof f
provision nore attractive. Thus, Respondents insisted that they woul d not
accept a dues checkoff provision because of the added cl erical burden w thout
havi ng nade any effort to determne what the burden woul d be. Respondents'

arbitrary and unyi el ding rejection of the UPWs dues

5 ALRB No. 64 23.



checkof f proposal is thus reveal ed not as an honestly-hel d concern, but as a
net hod by which to frustrate negotiations and avoid signing a. contract.
Respondent s' unwaveri ng opposition to the proposed good standi ng
provision is also inconsistent wth the duty to bargain in good faith. Wile
an enpl oyer nay certainly maintain its bargai ning positions to the poi nt of
inpasse, it is anindication of bad faith for an enpl oyer to advance "patently
I nprobabl e" justifications for its stance. Such conduct prevents the other
party from seeki ng possible areas of conpromse. @Qomac P astics, Inc. v.
NLRB, 592 F.2d 94, 100 LRRM 2508 (2nd A r. 1979); Queen Mary Restaurants v.
NLRB, 560 F.2d 403, 96 LRRM 2456 (9th dr. 1977). Respondents' concern t hat

t he proposed good standi ng provision woul d not be | awful under the National
Labor Relations Act is patently inprobabl e because it has little if any

rel evance to the negotiati ons between Respondents and the URW those
negotiations are not controlled by the federal |abor law The | ack of any

| ogi cal relationship between the stated concern and the negotiations | eads us
to conclude that Respondents' justification was pretextual, i.e., aploy to
frustrate negotiations rather than an honestly-hel d concern. Respondents'
second justification for their position, their desire to protect their

enpl oyees fromarbitrary action on the part of the UAW is equally infirm It
denonstrates a failure to accept a basic principle of the Agricultural Labor
Relations Act: the certified collective bargaining representative is the
excl usi ve representative of the enpl oyees, and the enpl oyer may not assune

that role. Respondents'
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position, viewed in conjunction with their overall conduct, denonstrates a
rejection of the Lhion's role in collective bargaining and, therefore, a
rejection of the principle of collective bargaining- itself. "Conduct
reflecting a rejection of the principle of collective bargai ning or an

under | yi ng purpose to bypass or undermne the union, in the Board s view
nmani fests the absence of a genuine desire to conpromse differences and to
reach agreenent in the manner the Act commands.” Akron Novelty Mg. Co., 224
NLRB 998, 1001, 93 LRRM 1106 (1976).

Respondents argue that their good faith is forcefully denonstrated
by their repeated attenpts to break the "inpasse" during the summer of 1976.
V¢ do not agree. Respondents' argunent is based upon letters which Jory wote
to the UPWdenandi ng a "constructive response" to their offer of June 10.
Wien Respondents first presented the June 10 offer, Jory clearly stated that
it was a final offer and that he was requesting the UFWs conpl et e accept ance
or rejection. The letters do nothing to dispel the inpression that
Respondents had already provided all they were willing to and that absent
acceptance of the offer by the UFW further neetings were pointless. The
letters were nerely a continuati on of Respondents' bargai ning posture as of
June 10, a bargai ni ng posture we have al ready found to be evi dence of bad-
faith bargaining. Therefore, we agree wth the ALOthat the letters are
sinply an attenpt to force concessions fromthe UPWby capitalizing upon
Respondent s’ previ ous unl awful conduct of declaring an inpasse where none
exi st ed.

Wige increases. V¢ turn next to the issue of Respondents'

5 AARB \o. 64 25.



wage increases in the fall of 1976. As stated above, Mount Arbor raised its
enpl oyees' wages to the level it previously offered to the UFW Mntebel | o

rai sed the wages of its enployees to a | evel above that previously offered to
the UFW Neither Respondent notified or consulted wth the UFWprior to
Instituting these changes. W conclude that this conduct constituted a per se
violation of Section 1153 (e) and (a). An enployer may not by-pass the
certified col | ective bargaining representative of its agricultural enpl oyees
by unilaterally instituting changes in wages or other working conditions.

NLRB v. Katz, 369 US 736, 50 LRRM 2177 (1962).

Respondent s argue that the wage increases were | awf ul because they
were instituted foll ow ng the occurrence of an inpasse in negotiations. Wile
an enpl oyer "acquires a limted right to fix [wages and worki ng conditi ons]
unilateral |l y" after bargaining to a bona fide inpasse, B-Rte Foods, Inc.,

147 NLRB 59, 65, 56 LRRM 1150 (1964), Respondents nay not justify their wage

I ncreases on that basis inthis case. As we previously found, the parties did
not bargain to a bona fide inpasse and, therefore, Respondents were not
entitled to unilaterally change their enpl oyees' wages. Pay'n Save Gorp., 210
NLRB 311, 86 LRRM 1457 (1974). Furthernore, even after inpasse, an enpl oyer

nmay change wages and working conditions only within the confines of its prior

offers tothe union. B -Rte Foods, Inc., supra. Thus, even if a bona fide

| npasse had occurred, Mntebel | 0's wage i ncrease woul d be unl awful as
Mont ebel 1 0 rai sed wages to a | evel above that which it previously offered to
the UFW
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Communi cations w th enpl oyees. V¢ turn next to Respondent

Mont ebel | o' s communi cations with its enpl oyees on Novenber 16, 1976.

Follow ng the Board's denial of the UFWs notion for extension of
certification, Jory wote to both Mount Arbor and Mntebel | o i nformng them of
the Board s action and suggesting that they encourage the enpl oyees to "gi ve
the Conpany a chance in viewof the fact that the Union fulfilled few if any
of its promses inayear's tine." In response tothis letter, Barwck told
Mont ebel | o' s enpl oyees about the Board's action, requested the enpl oyees to

gi ve the conpany a chance before signing cards for another election, and
promsed to present a conpl ete contract package to the enpl oyees for their
consideration. This occurred during the certification year. V¢ concl ude that
this conduct was a violation of the Act, and we find that it is persuasive

evi dence of Muintebell 0's overall desire to by-pass and undermne the UFWif at
all possible. Inperia Qutdoor Advertising, 192 NLRB 1248, 78 LRRM 1208
(1971); Qdfield Tire Sales, 221 NLRB 1275, 91 LRRVI 1047 (1976).

Respondent s concede that this conduct mght well be unacceptabl e
under the Act but argue that it was an isolated incident having no bearing on
Respondents' overall conduct. Ve do not agree. V¢ find that Jory's advice
and Montebell o' s inpl enentation of that advi ce exenplifies Respondents'
overal | approach to bargaining. Jory erroneously believed that Respondents'
duty to bargain woul d cease at the end of the certification year. He followed
a consi stent pattern of bargaining which unlawful |y frustrated negoti ati ons

and precl uded the signing of a contract.

5 AARB \o. 64 27.



He then advi sed Respondents to urge their enpl oyees to abandon the UFWas the
end of the certification year approached. The ultinate goal of this approach
to collective bargaining was the undermning of the Lhion and it is obviously
the antithesis of bargaining in good faith.

Period 3; February 3, 1977 - date of hearing

After the close of the certification year, Respondents refused to
neet wth the UFWon the grounds that they no | onger had an obligation to
bargain. The end of the certification year, however, does not end the duty to
bargai n and we therefore concl ude that Respondents' conduct during this period
was in violation of Section 1153 (e) and (a). Kaplan's Fruit & Produce, 3
ALRB No. 28 (1977).

The UPWs Alleged Refusal to Bargain in God Faith

VW turn finally to Respondents' contention that the failure of the
parties to reach agreenent during the certification year was due not to
Respondents' conduct, but to the bad-faith bargaining of the UFW As
Respondents point out, a |abor organi zation's bad-faith bargai ni ng nay
preclude fruitful negotiations and thereby render it inpossible for the Board
to determne whether the enpl oyer has di scharged its duty to bargain in good
faith. Thus, a labor organization' s bad-faith bargai ning nay be an
affirmati ve defense to a refusal to bargain allegati on agai nst an enpl oyer.
Qontinental Nut Go., 195 NLRB 841, 79 LRRM 1575 (1972); Tines Publi shi ng
Gonpany, 72 NLRB 676, 19 LRRM 1199 (1947). V¢ reject Respondents' contention

inthis case., however, as we find that the URWhas not bargai ned i n bad

faith.
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Respondents argue that the UPWs al | eged bad-faith bargaining is
denonstrated by conduct such as disrupting negotiations by repeated
substitution of negotiators, failure to respond to counterproposal s and the
retraction of previously reached agreenments. However, Respondents do not
accurately portray the URV$ conduct; viewed as a whole, the UPN's conduct does
not constitute bad-faith bargaining.

For exanpl e, Respondents assert that the UFWi npeded the progress of
negotiations by utilizing five different negotiators, In fact, the UFWused
two prinmary negotiators, Schnaittacher and Hiuerta. Furthernore, when Hierta
repl aced Schnaittacher, she was fully prepared and the negotiation process was
not del ayed or disrupted. R chard Chavez al so served as a negotiator, but he
played a mninal role. A the March 29 neeting, Schnaittacher introduced
Chavez as his repl acenent al t hough Chavez did not participate in the
negotiations at that neeting. By the tine of the next neeting, My 13, Hierta
had al ready assuned responsibility for the negotiations. In the interim
(havez and Jory negoti ated an agreenent by tel ephone whereby the URWagr eed
not to strike during the buddi ng season i n exchange for certain retroactivity
provisions in any contract subsequently executed by the parties. Chavez thus
did not participate in the contract negotiations to any significant extent.
Gontrary to Respondents' argunent, we find that neither Cesar Chavez nor David
Burciaga served as UFWnegotiators in this matter. Their participation was
limted to a letter which each wote to Jory after the June 10 breakdown in

negotiations reiterating the UFWs rejection of Respondents' final offer and
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stating their belief that Respondents' conduct constituted bad-faith
bar gai ni ng.

VW also find that at no tinme did the UFWfail to respond to the
count er proposal s of Montebello or Mount Arbor. In January 1976, Munt Arbor
presented its first counterproposal on five contract itens. In response,
Schnai tt acher enphasi zed the need for a full counterproposal. He did not, as
Respondent s suggest, condition future bargaining on the presentation of a
conpl ete counterproposal; in fact, the parties net on February 5, 1976, and
continued the negotiation process even though Munt Arbor still had not
submtted a conpl ete counterproposal. Respondents al so argue that the UFW
failed to respond to their June 10 counterproposal . However, at the
negoti ation session, Hierta rejected that proposal and thereafter the UFW
repeatedly stated that it woul d not accept Respondents' take-it-or-|eave-it
of fer.

V¢ reject Respondents' argunent that the UPWrepeatedly retracted
agreenents reached by the parties. The record reveal s that Respondents, in
their counterproposal s, adopted sone provisions of the UFWs proposals. In
and of itself, however, this does not establish an agreenent reached by the
parties. Particularly in conplex articles such hiring, seniority or
grievance/ arbitration, one party nay not bind the other sinply by agreeing to
part of the proposed article while rejecting substantial portions of it. n
the whol e, the exchange of proposal s and count erproposal s by the parties
constituted the ordinary give-and-take of collective bargai ning rather than

the retraction of previously reached agreenents.
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(n the basis of the above and the record as a whole, V¢ find that
while the UPWdid not bargain with textbook precision, its conduct during the
course of the negotiations did not constitute bad-faith bargai ning, was not a
failure or refusal to bargain in good faith, and was not the cause of the
parties’ inability to reach a contract.

The Renedy

Section 1160. 3 aut hori zes the Board to order a respondent to cease
and desist fromcommtting an unfair |abor practice and to nake enpl oyees
whole "... for the loss of pay resulting fromthe enpl oyer's refusal to
bargai n." Having found that Respondents Montebel | o and Mount Arbor failed and
refused to bargain in good faith wth the UFW we shall order themto neet
wth the UFW on request, and to bargain in good faith, and to nake whol e
their agricultural enployees for the | oss of wages and ot her econom c | osses
they incurred as a result of Respondents' unlawful conduct, plus interest
thereon conputed at seven percent per annum AdamDairy, 4 ALRB No. 24
(1978). Because the illegality of the conduct is a continuing pattern not
made up of separate distinct acts,®® we will order the nake-whol e renedy to
commence on February 4, 1976, for Mntebell o and on January 23, 1976, for
Mount Arbor, the dates

15 See Lundy Mg. Corp., 136 NLRB 1230, 49 LRRM 1961, enf'd 316 F.2d 921, 53
LRRM 2106 (2nd A r. 1963), cert. den. 375 U S 895 54 LRRVI 2393 (1963), in
which the NLRB held that Bryan Mg. (0., supra, "warrants the use of
background evi dence for the purpose of enabling us to deci de what renedi al
neasures are necessary to expunge the effects of the unfair |abor practices
which occurred wthin-the limtations period.” 136 NLRB 1230, 1234. The
Second Arcuit upheld the Board, Judge Friendly agreeing that "It foll ows a
fortiori [fromBryan Mg.] that in such a situation the Board nay | ook to
Ie:arzldi Sglevgg't?s to determine the appropriate remedy to be prescribed ...." 316
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upon whi ch each Respondent engaged in conduct which, in viewof the totality
of the circunstances, first constituted an unlawful refusal to bargai n in good

faith. Q P. Mrphy, 5 ALRB No. 63 (1979).

n January 23, Mount Arbor first nanifested its overall bad-faith
bar gai ning by comrenci ng its del ayi ng tactics concerning the count er proposal .
Oh that day, instead of diligently working toward a conprehensive
count erproposal, Jory presented only five articles and thereafter failed to
present a conpl ete counterproposal until March 19. On February 4, Mntebello
first manifested bad-faith bargai ning by promsing a counterproposal but
thereafter rendering itself entirely unavailable for continued negotiations
until Jory's letter of April 21. A though the UFWencount ered consi derabl e
difficulty in reaching Montebel | o during Decenber and January, the record does
not indicate that this difficulty resulted fromMntebello's bad faith.1® W
wll also extend the UFWs certification as the exclusive collective
bargai ning representative of the agricultural enpl oyees of Mntebell o and
Mount Arbor for one year fromthe date of issuance of this Decision.

RO
Pursuant to Labor Code Section 1160. 3, Respondent Mbntebel | o

Rose ., Inc., its officers, agents, successors and assigns, is hereby

ordered to:

' Menber Ruiz, for the reasons stated in his concurring opinionin Q P.
Mirphy, 5 ALRB No. 63 C1979), woul d begi n t he nake-whol e period for both
Respondent s on Decenber 6, 1975.
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1. Cease and desist from

(a) Failing or refusing to bargain collectively in good faith
wth the UFWas the certified excl usive bargai ning representative of its
agricultural enployees in violation of Labor Code Section 1153 (e). and (a) _,
and in particular, by naking unilateral changes in the enpl oyees' wages and
wor ki ng condi ti ons.

(b) Laying off or discharging any enpl oyee because of his or
her union activities or union synpathies.

(c) In any other manner interfering wth,
restraining or coercing agricultural enpl oyees in the exercise of those rights
guaranteed by Labor Gode Section 1152.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive collective bargai ning representative
of its agricultural enpl oyees, and if agreenent is reached, enbody such
agreenent in a signed witing.

(b) Make whole its agricultural enployees for all |osses of
pay and ot her economc | osses sustained by themas the result of Respondent's
refusal to bargain, as such | osses have been defined in AdamDairy, 4 ALRB No.
24 (.1978), for the period fromFebruary 4, 1976, until such tine as
Respondent commenced to bargain in good faith wth the UFWand t hereaft er
bargai ned to contract.

(c) Gfer Pedro Arnendariz, R chard Escal ante, Ruben Torres
and Jose Rubio full reinstatement to their former positions or conparable

positions, wthout prejudice to their seniority or
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other rights and privileges beginning wth the earliest date foll ow ng
i ssuance of this Order when there are positions avail able for which
they are qualified.

(d) Make whol e Pedro Arnmendariz, Domingo Avina,

R chard Escal ante, Wal do Ramrez, Jose Rubio and Ruben Torres for any | oss of
earnings and other economc | osses they have incurred by reason of

Respondent' s di scrimnation agai nst them together with interest thereon at
the rate of 7 percent per annum

(e) Preserve, and upon request, nake available to the Board
or its agents, for examnation and copying, all records rel evant and necessary
to a determnation of the anounts due its enpl oyees under the terns of this
Q der.

(f) Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondent shal |
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(g) Post at its premses copies of the attached Notice for
60 consecutive days at tines and places to be determned by the Regi onal
Drector. Respondent shall exercise due care to replace any Notice which
has been al tered, defaced, covered or renoved.

(h) Provide a copy of the attached Notice to each enpl oyee
hired by the Respondent during the 12-nonth period foll ow ng the issuance of
thi s Deci sion.

(i) Mail copies of the attached Notice in all
appropriate | anguages, within 30 days after issuance of this Oder, to all

enpl oyees enpl oyed by Respondent from February 4, 1976, to
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January 1, 1978.

(j) Avrange for a representative of the Respondent or a Board
agent to read the attached Notice in appropriate | anguages to the assenbl ed
enpl oyees of the Respondent on conpany tine. The reading or readings shall be
at such tinmes and places as are specified by the Regional Drector. Follow ng
the reading, the Board Agent shall be given the opportunity, outside the
presence of supervisors and managenent, to answer any questions enpl oyees nay
have concerning the Notice or their rights under the Act. The Regi onal
Drector shall determne a reasonable rate of conpensation to be paid by the
Respondent to all nonhourly wage enpl oyees to conpensate themfor tinme |ost at
this readi ng and the questi on-and-answer peri od.

(k) MNotify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, what steps have been taken to conply
wthit. Uon request of the Regional Drector, the Respondent shall notify
himor her periodically thereafter in witing what further steps have been
taken in conpliance wth this Qder.

It is further ordered that the certification of the United Farm
Wrkers of Anerica, AFL-A Q as the coll ective bargai ning representative of
the agricultural enpl oyees of Montebello Rose . , Inc. , be and hereby is
extended for one year fromthe date of issuance of this Oder.
TITTEEEETLTT T
CROER

Pursuant to Labor Code Section 1160.3, Respondent Mbunt
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Arbor Nurseries, Inc., its officers, agents, successors and assigns, and
Thomas L. Hynn, Receiver for Mount Arbor Nurseries, Inc., are hereby ordered
to:

1. GCease and desist from

(a) Failing or refusing to bargain collectively in good faith
wth the UFWas the certified exclusive bargaining representative of its
agricultural enployees in violation of Labor Code Section 1153 (el and, in
particul ar, by naking unilateral changes in the enpl oyees' wages and wor ki ng
condi ti ons.

(b) In any other manner interfering wth,
restraining or coercing agricultural enpl oyees in the exercise of those rights
guaranteed by Labor Gode Section 1152.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive collective bargai ning representative
of its agricultural enpl oyees, and if agreenent is reached, enbody such
agreenent in a signed witing.

(b) Make whole its agricultural enployees for all |osses of
pay and ot her economc | osses sustained by themas the result of Respondent's
refusal to bargain, as such | osses have been defined in AdamDairy, 4 ALRB No.
24 (1978), for the period fromJanuary 23, 1976, until such tine as Respondent
comenced to bargain in good faith wth the UFWand thereafter bargai ned to
contract.

(c) Preserve, and upon request, nake available to the Board

or its agents, for examnation and copying, all records
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rel evant and necessary to a determnation of the anounts due its enpl oyees
under the terns of this Qder.

(d) S gnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondent shal |
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(e) Post at its premses copies of the attached
Notice for 60 consecutive days at tines and places to be determned by the
Regional Drector. Respondent shal |l exercise due care to replace any Notice
whi ch has been al tered, defaced, covered or renoved.

(f) Provide a copy of the attached Notice to each enpl oyee
hired by the Respondent during the 12-nmonth period fol |l ow ng the issuance of
thi s Deci sion.

(g0 Ml copies of the attached Notice in all
appropri ate | anguages, wthin 30 days after issuance of this Oder, to all
enpl oyees enpl oyed by Respondent fromJanuary 23, 1976, to January 1, 1978.

(h) Arrange for a representative of the Respondent or a Board
agent to read the attached Notice in appropriate | anguages to the assenbl ed
enpl oyees of the Respondent on conpany tine. The reading or readings shall be
at such tines and pl aces as are specified by the Regional Drector. Follow ng
the readi ng, the Board Agent shall be given the opportunity, outside the
presence of supervisors and managenent, to answer any questions enpl oyees nay
have concerning the Notice or their rights under the Act. The Regi onal

Drector shall determne a reasonable rate of conpensation
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to be paid by the Respondent to all nonhourly wage enpl oyees to conpensat e
themfor tine lost at this reading and the question-and< answer peri od.

(i) MNotify the Regional Drector in witing, wthin 30 days
after the date of the receipt of this Oder, what steps have been taken to
conply wthit. Uoon request of the Regional Drector, the Respondent shall
notify himor her periodically thereafter in witing what further steps have
been taken in conpliance wth this Qder.

It is further ordered that the certification of the United Farm
Wrkers of Arerica, AFL-AQ as the collective bargaining representative of
the agricultural enpl oyees of Mount Arbor Nurseries, Inc., be and hereby is
extended for one year fromthe date of issuance of this Oder.

Dated: Qtober 29, 1979

GERALDA BRO/N Chal r nan

m””x%i/

DL RJ Z, Manrber

,a’; (L _f' [/ .Q-“‘."‘i‘f I
HERBERT A PERRY, Menber

| .."\-r-]

JaN P, M:CARTI'HY Manber
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NOT CE TO BEMPLOYEES GF MINTEBELLO RGBE GO, INC

After a hearing where each side had an opportunity to present evidence,
the Agricultural Labor Relations Board found that we discrimnated agai nst
certai n workers because of their union activities by dischargi ng sone and
laying off others. The Agricultural Labor Relations Board al so found that
we did not bargain in good faith wth the Uhited FarmWrkers of Anerica,
AFL-AQ inviolation of the law The Board has told us to post this

Notice and to nail it to those who worked at the conpany between February
4, 1976, and January 1, 1978.

V¢ will do what the Board has ordered, and also tell you that the

Agricultural Labor Relations Act is a law which gives all farm workers
these rights:

1. To organi ze thensel ves;

2. To form join or help unions;

3. To bargain as a group and choose whomthey want to speak
for them

4. To act together wth other workers to try to get a contract or
to help or protect one another; and

5. To decide not to do any of the above things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT fire you or lay you off because you exercise any of your
rights, as discussed above.

VEE WLL offer Jose Rubio, Ruben Torres, R chard Escal ante and Pedro Arnendariz
their old jobs back if they want themand we wll pay each of them as well as

Dom ngo Avina and Wal do Ramrez, any noney they | ost because we di scharged or
laid themoff.

VE WLL in the future bargain in good faith wth the UFWw th the intent
and pur pose of reaching an agreenent, if possible, on a collective

bargai ning contract and we wll give back pay to all of our workers who
were enpl oyed fromFebruary 4, 1976, to the date we began to bargain in
good farth for our current contract, and who suffered any | oss of wages or
benefits because of our failure to bargain in good faith.

Dat ed: MONTEBELLO RCBE GO, INC

By:
Represent ati ve Title
This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOT REMOVE (R MUTI LATE
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NOT CE TO BEMPLOYEES GF MONT ARBCR NNRSER ES, I NC

After a hearing where each side had an opportunity to present evidence, the
Agricultural Labor Relations Board found we did not bargain in good faith wth
the Uhited FarmWrkers of Anrerica, AFL-AQQ in violation of the law The
Board has told us to post this Notice and to nail it to those who worked at
the conpany between January 23, 1976, and January 1, 1978.

V¢ will do what the Board has ordered, and also tell you that the
Agricultural Labor Relations Act is a law which gives all farm workers
these rights:

1. To organi ze thensel ves;

2. To form join or hel p unions;

3. To bargain as a group and to choose whomthey want to speak
for them

4., To act together wth other workers to try to get a contract or
to help or protect one another; and

5. To decide not to do any of the above things. Because it is true
that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you from
doi ng, any of the things |isted above.

VE WLL in the future bargain in good faith wth the UPAAVwith the intent and
pur pose of reachi nlg an agreenent, if possible, on a collective bargaini ng
contract and we w || give back pay to all of our workers who were enpl oyed
fromJanuary 23, 1976, to the date we began to Bargain in good faith for our
contract, and who suffered any | oss of wages or benefits because of our
failure to bargain in good faith.

Dat ed:
MONT ARBCR NURSER ES, | NC

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMARY

Mont ebel | o Rose Go., Inc., 5 ARB Nb. 64

Mount Arbor Nurseries, Inc. and Case Nos. 76- (= 28-F,
Thonas L. Hynn, Receiver for 76- (& 37-F, 76-C=37-1-F,
Mount Arbor Nurseries, Inc. (URW 76-C&71-F, 76-C&72-F

ALO DEA S QN

The ALO concl uded t hat Respondents, Mntebel |l o Rose and Mount Arbor
Nurseries, violated Section 1153(e) and (a) by engagi ng i n surface bargaini ng
wth the Lhited FarmWrkers. The ALOrelied upon Respondents' general course
of conduct in negotiations which included: (1) insisting on provisions
predi ctably unacceptable to the UFW (2) rejecting UPWproposal s w t hout
expl oring conpromse or offering justifications for their positions; (3)
decl ari ng an artificial inpasse; (4) refusi ng to bargain after the inpasse
unl ess the UFWaccepted responsibility for the inpasse; (5) unilaterally
changi ng the wages of enployees; and (6) refusing to bargain after the
expiration of the certification year. The ALO also relied upon separate
conduct of Montebel | o, which included by-passing the UFWand bar gai ni ng
directly wth its enpl oyees.

The ALO concl uded that Montebel l o viol ated Section 1153 (c¢) and (a) by
di schargi ng two enpl oyees because of their union synpathies, rejecting as
pretextual Mntebello's defense that the enpl oyees were di scharged for |eaving
work early. The ALO al so concl uded that Mntebel |l o violated Section 1153(c)
and (a) by laying off nenbers of the UFWnegotiati ng commttee because of
their union synpathies and activities.

BOARD DEA S ON

The Board affirnmed the conclusion of the ALOthat Mntebell o and Mount
Arbor engaged in surface bar %ai ning in violation of Labor Code Section 1153
(e) and ?a) and hel d that the nake-whol e period woul d commence at the date
Respondents first nani fested bad-faith bargai ning. The six-nonths |imtations
period of Section 1160.2 was held not to commence running until June 10, 1976,
the date on which the ULFWwas found to have acquired actual or constructive
noti ce of Respondents' bad-faith, surface bargai ni ng.

THE REMEDY

The Board ordered Montebello to offer reinstatement to, and to nake
whol e, those enpl oyees whomit discharged or laid off in violation of Section
1153 (c¢) and (a). To renedy Respondents' refusal to bargain, the Board
ordered Respondents to nmake whol e their enpl oyees for the entire period during
whi ch Respondents failed and refused to bargain in good faith.

* * %

This Case Summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.

* * %



STATE GF CALI FORN A

BEFCRE THE
AR AQLTURAL LABCR FELATI ONS BOARD *-
In The Matter of:
CASE NCB.  76-CE28-F
MONTEBELLO RCBE @0 , INC 76-C&37-F
and MONT ARBCR NURSER ES, INC., 76-C&37-1-F
76-C&71-F
Respondent s, 76-CE 72-F
and
DEQ S ON GF THE
UN TED FARM WIRKERS CF ADM N STRATI VE LAW
AVER CA AFL-AQ CFFl CER

Charging Party.

John E Peterson and Howard A Sagaser, of Thomas, Snell, Jam son,
Russell, WIIlianson 8 Asperger, 10th F oor, Fresno' s Townehouse, Fresno,
CA 93721, for the Respondents.

Martin Fassler, 627 Man Sreet, Delano, CA ounsel
for the General

Jean Blers, P.Q Box 130, Del ano, CA 95215, Party
for the Charging

STATEMENT G- THE CASE

MRKE MRN Admnistrative Law Gficer: This nmatter was first
convened for hearing on June 13, 1977, in Fresno, at which tine M. Arbor
Nurseries, Inc. was the sole respondent. The initial conplaint alleged
that respondent coomtted an unfair |abor practice in violation of
section 1153 (a) and (c) of the Agricultural Labor Rel ati ons Act

(herei nafter "the Act")Y ' by refusing, since on or about

1/ Satutory references are to the Galifornia Labor Code unl ess ot herw se
i ndi cat ed.



February 3, 1977, to bargain in good faith wth the UWited
Farmwor ker of  Aneri ca, AFL-A O (hereinafter "UW  or  "Union")
which had been certified as the collective bargai ning representative of
Mount Arbor Nurseries' agricultural enpl oyees on Decenber 3, 1975.
Respondent, in answer to the conplaint, admtted refusing to bargain wth
the raising LUhion thereby raising the follow ng | egal issue which the
parties had indicated, in notions and nenoranda filed wth the Board, they
were prepared to submit directly to the Board for decision:? Does the Act
bar an enpl oyer frombargaining wth a union after the expiration of the
year followng the union's certification?

At the opening of the hearing the General Gounsel noved to anend
the conplaint to enlarge the period during which Munt Arbor allegedly
refused to bargain in good faith to i nclude the nonths fromJanuary 1, 1976
to the present, and to add charges of discrimnation..... inviolation of
section 1153 (a) and (c) , against seven naned enpl oyees. | granted the
notion to anend but continued the hearing on the Frst Anended Conplaint to
permt the respondent tine to prepare a defense. Snce the obligation of the
respondent to bargain at that tine was a |l egal question ripe for Board
determnation, | permtted the parties to brief and submt directly to the
Board that legal question for its ruling. The Board declined to consider
the question, however, and returned it to the hearing officer for his
consideration in light of Kaplan 3 ALRB 28 . The parties stipulated to and.
the Board then ordered the consolidation for hearing of a conpani on case

Mont ebel | o

2/ See Mount Arbor's "Mtion for Stay of Proceedi ngs Pendi ng
Qut cone of Judicial Proceedings or inthe Aliternative that a Hearing be
O spensed and Briefs on the Legal |ssue Submtted dated May 10, 1973, and
General (ounsel 's Response dated May |7, 1977.
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Rose (onpany, since respondents, represented by the sanme negotiators, |ad
bargained jointly wth the Uiion followng April 21, 1976 and had 30th
refused to bargai n subsequent to February 3, 1977.

The hearing was convened in Delano on July 25, 1977, and the
consol i dated cases were then heard by ne fromJuly 25 through July 29,

August 1 through August 5, August 8 through August 12, August 15 through
August 17, August 24, 25 and Septenber 1.

Second Arended Gonpl ai nts were served before the start of the
hearings and before the close of the hearings a further notion to anend the
conpl ai nts was granted.

Gounsel fromthe law firmwhich represented Mntebel |l o and soth
respondents in their joint negotiations represented themin this hearing and
fully participated ¥ together with representatives fromthe General
Gounsel 's office and the Whion which intervened as a natter of right in
accordance with section 20266 of the regul ations. %

More than a hundred exhibits were tendered, the majority of which
were admtted during the hearings, and respondents and General Counsel filed
extensive briefs in accordance with a schedul e stipulated to by the parti es.
In addition, respondents submtted a rebuttal brief neither stipulated by
the parties to be prepared nor provided for by statute or regul ati on which |
have nonet hel ess read and consi dered. Won all of the evidence, witten and

oral, including

3/ Jay v. Jory, a nenber of the firmspecializing in |abor |aw
who had negotiated for respondents and was to be a witness in the hearing,
voluntarily desisted fromrepresenting respondents at the heari ng.

4/ References to the regulations are to Title 8 of the

California Admnistrative Code.

111



ny observation of the deneanor of the wtnesses and after consideration of
the briefs submtted by the parties, | nake the foll ow ng:

FI ND NS GF FACT

. Jurisdiction

Respondent Mbunt Arbor Nurseries, Inc. (hereinafter "Munt
Arbor") admts, and | find, that it is a lowa corporation and an agricul tural
enpl oyer wthin the neaning of section 1140.4 (c) of the Act. Respondent
Mont ebel | o Rose Conpany, Inc. (hereinafter “Mntebell 0”) admts, and | so
find, that it is a Galifornia corporation and an agricultural enpl oyer wthin
the neani ng of section 1140.4 (c) of the Act.

Respondents admt and | so find, that the UFWis a | abor
organi zation wthin the neani ng of section 1140.4 (f) of the Act.

1. The Alleged Unhfair Labor Practices

The Third Arended Conpl ai nt agai nst Mount Arbor all eges that

r espondent :

1. Dscrimnatingly refused to rehire Rogelio Bravo,
Jorge Sanchez, Ramro Vasquez, Cecilia Vasquez and Alicia Vasquez in
violation of sections 1155 (a) and (c) of the Act;

2. Refused to bargain collectively in good faith with the
UFWin viol ation of sections 1155 (a) and (c) of the Act.

Mount Arbor denies that it discrimnated agai nst Rogelio
Bravo or Jorge Sanchez and asserts that it offered to rehire Bravo but
that he declined. The Conpany denies that it refused to rehire Ramro
Vasquez, Cecilia Vasquez and/or Aicia Vasque, and asserts it did rehire
Ramro Vasquez but did not rehire Cecilia or Alicia Vasquez because they

di d not request enpl oynent.



Mount Arbor admts that it refused to bargain wth the
Lhion after February 3, 1977, but denies that it either refused to
bargain wth the UPWor bargained in bad faith at any time prior (to
February 3, 1977.

The Second Arended Conpl ai nt agai nst Mont ebel | o furt her
anended at the hearing, alleges that respondent:

Dscrimnatorily:

1. D scharged Pedro Arnendariz and R chard Escal ante, and
laid off Domngo Avina, Waldo Ramrez, Ruben Torres, Jose Rubi o and
Dego Arnendariz in violation of sections 1153 (a) and (c) of the Act;

2. Refused to bargain collectively in good faith wth the UFWin
violation of sections 1153 (a) and (c) of the Act.

Mont ebel | o denies that it discrimnated agai nst those it
termnated and asserts that Pedro Arnendariz and R chard Escal ante were fired
for leaving work early and drinking beer during the tine they shoul d have been
working, and that Domngo Avina, Wal do Ramrez, Ruben Torres, Jose Rubi o and
D ego Arnendariz were all termnated because cut backs in production
necessitated a di mni shed work force.

The Conpany admts that it refused to bargain wth the Union after
February 5, 1977, but denies that it either refused to bargain or bargained in
bad faith at any tine prior to February 3, 1977.

A The Qperation of Munt Arbor Nurseries.

Mount Arbor grows rose bushes on land in MFarland, California,
and harvests, grades, packs and shi ps sonme of those bushes to its Shenandoah,

| ona conpany headquarters and ot her bushes direct



to less than twenty custoners | ocated throughout the country.

John Canp rmanages the Kern Gounty operations and has since the
sumrmer of 1976, before which tine he was assistant nanager. Canp reports to
Rex Wiitehill, the Gonpany's Executive M ce President, in Shenandoah, who, in
turn, reports to the President, Sam Wl ch

At peak the conpany enpl oys approxi nately 180 workers. In early
Decenber the "harvest” of the rose bushes begins and continues to the first
week in February. Roses are harvested to fill contracts entered into wth the
handf ul of custoners who specify variety and nunber nonths in advance. Teans
of seven workers, who |ave traditionally returned at the begi nning of the
harvest season, dig the roses. Support personnel |oad trucks, |abel bushes
and performesoteric functions in the packi ng shed.

The rose bushes are propagated fromshafts of budwood grafted to
root stock. Qher varieties are grown frombudwood rooted directly in the
ground. Budwood cutters, working in crews on a piece rate basis, cut budwood,
during the short season frommd Novenber to the end of the nonth. Sticks six
to twel ve inches long are cut fromrows of growng plants wth the quantities
of each variety determned by orders the conpany has received. The budwood is
cut, counted into bundl es of twenty-five sticks each, placed at the end of the
row by the budwood cutters, and tagged by the crew chief who notes the variety
and the crew responsi ble for cutting it. The budwood is preserved in col d
storage until the spring when it is grafted onto root stock. Four nan teans
of budwood cutters in three or five crews acconplish the nore skilled of the
operations. sually one person, the | ead nan, fromeach crewreports to the

Conpany bef ore
-6 -



t he budwood cutting season and indicates that he and other nenbers of his
crew are prepared to begin work. Gafting of rose bushes, or "buddi ng"
takes place in the season begi nning towards the end of April which nornally
| asts eight to ten weeks. A length of budwood taken fromcold storage is
grafted onto a rooted plant by a two man t eam conposed of a budder and a
tier. The budder nakes a slit in the plant and places a stick into the
slice. The tier secures the stick wth a rubber band. This process
requires skill toinsure the grafts take and the teans traditionally are
paid on a piece rate basis. In addition, if the nunber of |ive buds
exceeds a stated percentage, the workers receive, two or three nonths after
t he buddi ng season, a bonus based on the nunber of plants budded during the
buddi ng season.

Mount Arbor owns 380 acres of land in the MFarland area and
| eases additional land as required. In 1975 it owed and | eased a total of
620 acres while in 1976 and 1977 its total acreage was reduced to 520
acres.

B. The (perations of Mntebell o Rose Conpany

Li ke Munt Arbor, Mntebell o grows, harvests, grades, packs and
shi ps rose bushes in MFarland, Galifornia. The corporation is a fam/!y-owned
busi ness whose president is Fred Mingia. R chard Barw ck has been the
conpany' s general nanager since March, 1975, and reports to Fred Mingi a.

Mont ebel 1 0's growi ng cycle parallels that of Mount Arbor

descri bed above. At peak Mdntebello usually enpl oys in excess of 100
workers. In the spring of 1975, the Conpany budded 160 acres of roses and
inthe fall planted 160 acres to be budded the fol | ow ng 1976.
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In May, 1976, Montebel |l o subl eased for a year and one hal f 73
acres of land and sold the rose bushes growing on it to another rose grower in
the area, Gonklin Nurseries.

C Chronol ogy of the Bargai ning Rel ati onshi p Bet ween

Mount Arbor and the Uhi on

H ections were conducted at both of respondents' conpanies on
Novenber 17, 1975. Respondents initially dealt separately wth the Union but
consolidated their bargaining wth the UFWon April 21, 1976. In this
deci sion the rel ati onshi ps between the Union and each of the respondents wil |
be treated separately up to the tine when the conpani es entered joi nt
5/

negoti ations wth the Union.

1. The period fromthe representation el ection at Mount Arbor to

the first negotiating session.

h Novenber 17, 1975, 81 Mbunt Arbor enpl oyees cast ballots in
the Agriculture Labor Rel ations Board representation el ection for the UFW
8 for the Teansters and 12 for "no union." The results of the el ections
were certified on Decenber 3, 1975.

O Decenber 6, 1975, Gesar E (havez, president of the UFW wote
Mount Arbor's general nanager, John Canp, requesting a prelimnary
negoti ations neeting and enclosing a request for infornation needed by the
Lhion to fornulate contract proposals and asking that the infornation be

furni shed to the Lhion by the

5/This treatnent is consistent wth the desires of respondents”
who requested that the hearing officer nake separate findings of fact and
concl usions of law as to each of the respondents since these actions were
consol i dated for the conveni ence of the respective parties and not because
of any identity of interests of the respondents.
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Gonpany at its "earliest convenience."

Syl vain Schnaittacher, a | abor negotiator wth considerabl e
negoti ating experience, on loan to the FWfromthe AFL-A Q represented the
union at the first neeting wth the Conpany held at the airport nmarina in
Fresno on Decenber 16, 1975. The ranch negotiating coomttee al so attended
for the Uhion and John Canp together with attorney Jay V. Jory and his
assi stant, Pat Long, represented the Conpany.

Schnai ttacher presented to Jory the union's initial contract
proposal conatining 43 articles, exclusive of one on wages. The parties
di scussed the proposal generally and Schnaittacher expl ai ned the neani ng of
certain sections. The Union informed the Conpany of its intent to reach a
rapid agreenent. After sone general remarks the parties arranged a second
neeti ng whi ch they hel d on Decenber 30 at the Sardust Mtel.

2. Second Meeting - Decenber 30, 1975

At their second neeting at the Sardust Mtel in Delano, attended
by Schnaittacher, the ranch coomttee and Jay Jory, Jory asked questions about
each of the articles, reacted to the proposal and gave his criticisns.

Schnai ttacher responded to Jory's questions and of fered sone substitute
provi sions together with revised positions based on experience gai ned from
paral l el negotiations. The conpany nade no counter proposals.

3. Third Meeting - January 15, 1976

In addition to those who were present at the previous neeting, Rex
Wi tehal |, Munt Arbor's vice-president from Shenandoah, [owa, joined the
negotiations. After review ng what had been acconplished at the earlier
neetings, the parties concentrated

-0-



on the grievance and arbitration procedure with the Uhion defending its
request for an expedited procedure for hearing grievances. The Conpany
woul d not offer the sane terns to the Uhion which it understood were
contained in an Interharvest Agreenent negotiated wth a group of produce
growers but Jory indicated it mght agree to expedite grievances of
certain natters. The neeting recessed to permt the Conpany to caucus to
prepare a list of matters which mght be considered on an expedited basis.
Returning fromthe caucus, Jory announced that he was not happy
because a nunber of nmatters presented by the Uhi on were apparent!ly non-
negoti onabl e. Schnaittacher testified that he thought the statenent
strange, possibly directed at the workers, but passed it off. Additional
natters were di scussed but the Conpany nade no witten counter proposals.
Schnai ttacher testified that he felt the Gonpany understood, at the
concl usion of the session, that since it had a full exposition of the
Lhion's position the Conpany had to cone forward wth its counter
proposal. The parties agreed to neet again on January 20, but that
neeting did not take pl ace because, as Patricia Long in Jory's office
i nforned Schnaittacher, Jory was traveling in the east. S nce sone
proposal s were to be submtted nonethel ess, Schnaittacher arranged to stop
by Jory's office on January 23rd to pick up the Gonpany' s proposal s and
to deliver a copy of the Interharvest Agreenent for infornational
pur poses as he had of f er ed.

4. Fourth (Informal) Meeting - January 25, 1976

On January 25, 1976, Schnaittacher picked up at Jory's
office five articles of a proposed agreenent and del i vered a copy
of the Interharvest Agreenent. Jory then arrived. The articles
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differed substantially fromthe UFWproposal and Schnaittacher, perusing
it quickly, pointed out deficiencies and enphasized that the proposal was
only a partial response. Schnaittacher wanted a conpl ete counter proposal
so that negotiations could continue. Jory indicated that the UFV¢ proposal
was not conplete either since it did not include a wage proposal .

Schnai ttacher offered to make a wage proposal but suggested it would only
be pro fornma and woul d not necessarily pronote a settlenent since it coul d
becone a battle flag which mght be difficult to haul down |ater.

Schnai ttacher left, believing that Jory was convi nced the Conpany had to
submt a full counter proposal.

5. Ffth Meeting - February 5, 1976

The parties net again on February 5, 1976, but the Conpany
still had not prepared a conpl ete counter proposal. Schnaittacher
expressed his di sappoi ntment and Jory suggested they again go through the
Uhion's proposal in an attenpt to firmup those articles where the parties
agreed on language. They did agree to sone standard provisions and
di scussed the Lhion's hiring proposal wth Schnaittacher pointing out a
probl emwhi ch mght concern nore than one worker being sent for the sane
job if the conpany could hire fromany source when told by the Uhion that
it did not have enough people to neet the Conpany's needs. At the end of
the neeting, Schnaittacher said that the union required a witten counter
proposal on all matters, including econom cs.

Jory acknow edged that it was up to the Conpany to present the
Lhion with a full counter proposal. Subsequent to the
111
111
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February 5th neeting, Schnaittacher testified, he tel ephoned Jory several
tines to ask for the counter proposal but Jory each tine expl ai ned why he
had not yet drafted it. Jory, on March. 7, 1976, wote Rex Wiitehill in
lowa, enclosing a partial draft of a counter proposal and saying that the
Lhi on had been in alnost daily contact with his office conplaining of not
havi ng recei ved the counter proposal. (Ex. 77) On March 19, 19.76, Jory
called and inforned Schnaittacher that the proposal was being sent down to
Bakersfiel d. Schnaittacher picked up the counter proposal at the
Bakersfield G eyhound Bus Station but felt that it could not possibly |ead
to agreenent since the Conpany had proposed to keep wages unchanged, adopt
the Véstern Gower's Medical P an Nunber 30 instead of the Uhion's Robert
F. Kennedy Health Plan, or for adoption of the UFWs Martin Luther K ng
Fund.

6. S xth Meeting - March 29, 1976

h March 29, the parties net again at Del ano's Sardust Mtel.
Syl vai n Schnai ttacher announced that he was bei ng reassi gned to anot her
area and introduced R chard Chavez who woul d repl ace himin the Munt
Arbor negotiations, although Schnaittacher woul d act as the Uhion's
spokesnman during the March 29 neeting. Schnaittacher inforned the conpany
that the Union had di scussed the Gonpany's proposal but that it was not
worthy of a counter proposal. He referred to the Gievance and
Arbitration and to the Lhion Security articles as "disaster areas,” and
noted a |l ack of a meani ngful economc response in the conpany's proposal .
Schnai ttacher informed the conpany that the Unhion had new | anguage for the
Hring article relating to dispatchi ng workers when the union coul d not
suppl y enough workers and indicated that he woul d submt revised hiring
procedures as wel |
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as new | anguage on vacations. He pointed out that the Gonpany's Hring
proposal adopt ed sone | anguage which the Union had withdrawn. After |ess than
an hour the neeting was adj our ned.

7. The "No-Strike" Agreenent

Schani ttacher and R chard Chavez net again, after the March, 29 negoti ati ons,
w th the ranch coomttee to whom Schnai ttacher indicated his belief that it
was necessary to obtain fromthe Conpany conpl ete counter proposal before the
Lhion offered its own conpl ete counter proposal. A the sane tine, he was
aware that the workers wanted a contract before the buddi ng season and were
tal king about striking. Schnaittacher suggested to Chavez that he neet wth
the workers to blunt the strike nove. Thereafter Schnaittacher had no
further contact with the negotiati ons.

The conpany was al so concerned about a strike. Jory had wittento
Witehal | and Canp on March 7 saying that the draft contract to be proposed,
especially with the continuation of existing wages and benefits, "coul d result
inastrike." After the March 29 neeting Jory wote to Witehill and Canp,
summari zi ng the neeting saying, in obvious reference to his concern about the
possibility of a budding season strike, that "(h)opefully, we have bought nore
tine, although how nuch is the big question.”

R chard Chavez prepared and sent to Jory on April 5, the two
articles on Hring and Vacati ons which the Uhion had agreed to revise. n
April 7, Chavez nmet wth 35 to 40 workers to discuss the negotiations. Wile
there was no vote taken, the workers pushed hard for a strike. Ghavez
encouraged themto have patience and promsed that he woul d contact Jory to

see what coul d be worked out to satisfy them
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(havez tel ephoned Jory, relayed the workers' sentinents
and suggested that the parties coul d prevent a strike by agreeing
that wage increases provided in a col | ective bargai ni ng agreenent woul d be
nade retroactive to April 15. Jory agreed and confirned hi understandi ng of
the arrangenent by witing to Chavez on April 16 that "the bl adders woul d
continue to performtheir duties during negotiations. . .(and) Munt Arbor
Nurseries woul d pay any year-end bonus agreed to in such negotiations and
I ncorporated in a col | ective bargai ni ng agreenent retroactively to cover all
buddi ng perforned during the current buddi ng season” which was then
conmenci ng.

By the tine Chavez received Jory's April 16 letter, he had al ready
been reassigned to other duties and Dol ores Hierta substituted as negoti at or
for the Lhion. He turned the letter over to her and noted that the witten
agreenent was not as he had understood it since it appeared to apply only to
budders and not to all Munt Arbor workers.

O April 21, 1976, Jory informed R chard Chavez that Mntebel | 0
Rose Gonpany, up to that tine negotiating separately with the Union, had
decided to enter into joint negotiations with Munt Arbor and that Jory woul d
be representing both conpani es. Mntebel |l 0 agreed to abi de by the same "no
strike" agreenent negotiated between Munt Arbor and the ULhion and anti ci pat ed
adopting as its own the counter proposal Munt Arbor presented to the UFWon
March. 19. Further, Jory indicated that he was in the process of preparing a
new counter proposal to renedy the areas found objectionabl e in Munt Arbor's
first counter proposal. No neeting date was proposed al t hough a tel ephone
call to establish one was invited.

Sonet i ne during the buddi ng season, w thout consultation
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wth, the Union, Munt Arbor effectively rai sed wages for budders and tiers
from$15. 00 per 1,000 and $13.00 per 1,000 paid the previous year to $17.00
per 1,000 and $15.00 per 1,000 by paying the "bonus" to all budders and tiers
at the tinme of budding instead of in ctober, at the tine of the live bud
count, thereby elimnating a requirenent that 90 percent of buds survive to
qual ify the budder-tier teans for the bonus.

D Gironol ogy of the Bargaining Rel ati onshi p Bet ween

Mont ebel | o and t he Lhi on

1. The Period Fromthe Representation H ection at

Montebel o to the First Negotiating Sessi on

h Novenber 17, 1975, 95 out of 111 voting Montebel | o enpl oyees
cast ballots in the Agricultural Labor Relations Board representation
el ection for the UFWand the UPWwas certified as the w nner on Decenber
3, 1975.

O Decenber 6, 1975, Cesar E Chavez wote Fred Mingia, president
of Montebello, asking for a prelimnary nmeeting at the earliest opportunity
and requesting inforrmation required by the Uhion to prepare contract
proposal s. Sylvain Schnaittacher followed up the Chavez letter wth tel ephone
calls but had difficulty reachi ng anyone who accepted responsibility for
negoti ations. Gesar Chavez wote Mingia a second tine on Decenber 30, 1975,
and threatened | egal action if the request for a neeting was not honored.
Final |y Schnaittacher reached WIliamGCallan of the Associated Farners,® who

was given the responsibility for the negotiati ons.

S Little precise information was introduced at the hearing about
the nature or purpose of Associated Farners but it appears that nenber-growers
pay dues to and receive benefits, at |east publications
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The two arranged to neet January 2.1, 1976, at the PalmGrdens, in MFarl and.
2. Frst Meting - January 21, 1976

At the first neeting attended by Callan, R chard Barw ck, the
general nanager of Montebell o, Schnaittacher, and nmenbers of the URWs | ocal
ranch coomttee, Schnaittacher presented the Uhion's initial proposal which he
had hel ped devel op during a several week period begi nning in Cctober of 1975.
The proposal had been assenbl ed for presentation to enpl oyers where the Uhion
had been certified and was the sane as the one presented to Munt Arbor.

Schnai ttacher's purpose in submtting the initial proposal was to elicit from
the Conpany a neani ngful count erproposal to which the Uhion mght react. By
the tine the initial proposal was submtted, however, changes were already

bei ng nade based on negoti ati ons whi ch had cul mnated in the Interharvest
Joint Agreenent. At the initial neeting wth Callan and Barw ck from

Mont ebel | o, Schnaittacher acted as spokesnan for the UFWand comrent ed bot h on
the proposal as submtted and on proposed changes reflecting the Union's

paral |l el experience. The conpany proposed to study the proposal and to return

wth additional questions |ater, but nade no response to any portions

fromthe Association. WIIliamCallan organi zed a neeting of rose growers
under Associated Farners' auspices in the fall of 1975, attended by John Canp
and Rex Wiitehal | fromMunt Arbor, R chard Barwick and M. Fred Mingia from
Montebel | o, as well as representatives fromArnstrong Nurseries, Jackson and
Perkins , MFarland Rose Gonpany and Conklin Nurseries. Uhion activities in
the rose field were discussed at the neeting chaired by Callan since, as

R chard Barw ck expl ained, the Conpani es anticipated attenpts by the UFWto
organi ze their workers. |t appears that the assistance of WIliamCallan who
negotiated for Mntebello at two sessions wth the UFW may have been a
benefit of association nenbership. R chard Barw ck assuned that Cal |l an woul d
represent Montebello in all negotiations wthout any fee other than the dues
his GConpany paid to Associ ated Farners.



of the proposal during the first neeting.

3. Second Meeting - February 4, 1976

The second neeting between the UFWand Mont ebel | 0 was
held at the Pal m Garden on February 4, 1976. The Uhion's proposal and
addi tional amendrments submtted by Schnaittacher, were discussed in
detail. Mntebell o s questions, according to Schnaittacher, were
rather searching on the question of hiring but there were fewinquiries
relating to economcs. Schnaittacher enphasized and the Conpany agreed
that it was up to the Gonpany to nake a counter offer.

Fol l ow ng the second neeting, Callan never contacted
Schnai ttacher. Schnaittacher nmany tines attenpted to reach Gal | an
w thout success. FromFebruary 4, 1976 through April 21, 1976, when
Mont ebel | 0 joi ned the Mount Arbor negotiations and indicated it anti-
ci pated adopting, the sane position as Mount Arbor had, the Unhi on never
recei ved any count er proposal from Mont ebel | o.

E  Gironol ogy of the Joint Negotiations Between Munt

Arbor and Montebel | 0 and the UFW

Dol ores Hierta, First Mice President of the UFW took
over responsibility for the joint negotiations when R chard Chavez was
reassi gned. She had experience as a negotiator, having founded the
Lhi on' s negotiations departnent in 1956 and having participated i n nany
negoti ations which culmnated in contracts.

In preparation for the first joint session schedul ed
for May 13, 1976, Huerta reviewed mnutes of the prior neetings,
exam ned the previous proposal s and di scussed the status of the
negotiations wth R chard Chavez and Ben Maddox, Delano Field Ofice

Drector.

Hiuerta was i nforned of the agreenent negotiated by
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R chard Chavez and Jay Jory relating to retroactive paynents to budders and
| earned fromChavez that Jory's April 16 letter did not correspond to his
under st andi ng of the agreenent reached. She chose not to chall enge the
agreenent, however, because the situation was then "expl osive" wth Union
organi zers reporting that the workers felt they were bei ng hel d back by the
Uhi on and di scouraged fromstriking and because she believed that the
agreenent woul d be superceded by a col | ective bargai ni ng contract.

Revi ew ng proposal s on the tabl e before the May 13 neeting Hierta
concl uded that whil e the conpani es accepted nuch of the Union | anguage, in
sone inportant articles they inserted | anguage which altered the thrust of the
proposal s. She anticipated, however, that she would be able to explain the
reasoni ng behind the Union's formul ati ons and woul d w n conpany support for
t he Uhi on | anguage.

1. Frst Joint Meeting - May 15, 1976

At the first neeting Hierta brought in anendnents to the
Lhion's proposed articles on Hring, Seniority and on Qi evance and
Arbitration. The new article on Hring added paragraph. H which, required the
nunber of workers requested by the Gonpany fromthe hiring hall to be
"reasonably related to the anount of work, to be perforned.” In paragraph A
of the article, the work "nay" in the second |ine was changed to "shall." The
first change was designed to prevent the Conpani es fromrequesting nore
wor kers than actual |y needed and to avoid workers being laid off faster than
was the custom The second change cl eaned up an anbi gui ty whi ch, suggested to
sone that the hiring hall was not nandatory. Huerta testified that before she
proposed t he above changes she determined froma review of the mnutes and

previous proposals that the parties had tentatively



agreed only to parts of the proposal on Hring, and not to its
entirety.

Inits newarticle on Seniority the Union elimnated dual seniority
in favor of a single seniority list wth workers gaining seniority after
working fourteen days. This proposal, according to Hiuerta, elimnated the
difficulty of distinguishing between "regular and "seasonal " workers.

In the newarticle on Gievance and Arbitration, Hierta included a
provision for a Joint Area Labor Rel ations Conmttee whi ch she believed the
rose conpani es woul d support. She also deleted the |imt on the nunber of
peopl e on the grievance coonmttee. Her reasoni ng behind this change was that
it would permt as nmany peopl e as possible to be trained to represent workers
I n grievance hearings.

A provision in prior proposals that only the Union could utilize
the grievance procedure was revised to give the Gonpany equal access. Finally
the wai ver of grievances brought nore than 30 days after di scovery was
el i m nat ed.

At the meeting Hierta indicated the Union woul d provide proposal s
on Wges, Leaves of Absence and Health and Safety articles. These were hand
delivered on May 14. The Wge proposal specified budders woul d recei ve $18. 00
per thousand second year plants and tiers $16. 00 per thousand second year
plants; de-eyers woul d receive $6.40 per thousand plants, M. Arbor diggers
$3.25 per row per person Mntebel | o di ggers $40.00 per row per crew The
hourly rate woul d be $3.25 per hour with irrigators receiving $3.65 per hour
and tractor drivers $3.80 per hour.

The Health and Safety article proposed establishing a comttee of
wor kers' representatives which woul d participate in the
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formul ation of rules and practices relating to the health and safety of
wor ker s.

The Leaves of Absence proposal provided that up to five workers who
had been el ected to or appointed to an office wth the Union woul d be granted
| eaves of absence, upon request, w thout pay, and further provided that
tenporary | eaves for Uhion business woul d be permtted upon reasonabl e notice
to the GConpany.

At the tine Ms. Hierta entered the negotiati ons she was under the
inpression that the parties had tentatively agreed to nine articles which she
characterized as "routine": Wrkers' Security, Supervisors, New or Changed
Qassification, Rest Periods, Bereavenent. Pay, |ncone Tax Wt hhol di ng,

Bull etin Boards, Location of Conpany Q(perations, and a Savi ngs d ause.

2. Meetings fromMy 26 to June 10, 1976

Follow ng the May 13th neeting the Lhion and the
Gonpani es net on four nore occasions: My 26, May 27, June 9 and June 10. n
May 26 the parties had set June 24 as a target date for the conpl eti on of
their negotiations and the production of a contract. Meetings were anti ci pat ed
for June 16, 17, 23, and 24, but other devel opnents resulted in the cancel ling
of the anticipated neetings foll ow ng June 10.

3. June 10, 1976, Meeting

The neeting on June 10, 1976, at the Stardust Mtel in Del ano
began in the norning with the conpani es providing infornati on on the nunber of
hours worked by various categories' of workers so that vacation eligibility
coul d be neani ngful Iy negoti ated. New conpany proposals on Seniority and
D scrimnation were provided and di scussed. The conpani es indi cated they

woul d nake new wage
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proposal s in the afternoon and wanted fromthe Uhion its views on the
Vacation article, which the Uhion caucused over and provi ded.

Returning fromtheir lunch break, Jory, for the conpani es, went
through each article of the conpanies' proposal, naking a few additions to
refl ect the earlier discussions, and announced that it was the conpanies'
final offer for settlenent, that they felt they were at inpasse, that the
conpani es wanted the Lhion to take the final offer to the workers for a vote
and that if the Uhion wanted a contract it shoul d accept the proposal. Jory
gave the Uhion a week to accept or reject the final offer and told Hierta that
the conpanies woul d be free to i npl ement aspects of the proposal unilaterally
if the Uhion rejected it. Huerta said that she did not need a week and
rejected the final offer immediately. Jory announced that the negoti ations
were at a close and the parties departed.

4. Satus of the Negotiations on June 10, 1976

A though the parties prior to June 10, 1976, had fully
i nforned each other of their positions, there had been virtually no
negoti ations as of June 10, on wages and other parts of the economc package
wher e novenent was not only possible but predictable. Instead of reaching the
econom c issues, representations fromthe Uhion and conpanies prinarily spent
this time in negotiation sessions debating articles on Lhion Security, Hring,
Gievance and Arbitration Health and Safety, Seniority and Access to Conpany
property, wth novenent in nany areas evident. The respective positions of
the parties and the novenent which took place in these areas during the period
of negotiations fromMay 13 to June 10 is set out bel ow

A hion Security Article

The conpani es opposed the Uhion's proposed dues
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check-of f systemon the ground that it would require too nmuch paperwork. The
Uhi on had al so proposed that conpanies termnate workers not in good standi ng
wth the Union, a provision which the conpani es opposed on the ground its

enf orcenent mght expose themto | egal action and because they had too nuch
interest in the welfare of their enpl oyees to agree to termnate workers whom
the Uhion, it its sole discretion, decided were not in good standi ng.

Al t hough the conpani es had not calculated the tine required to
acconpl i sh the dues check-of f and had not reviewed the Union's constitution
whi ch governed the grounds for expelling a nenber, they still opposed the two
features of the Union Security article for which the Uhion continued to press.

B . Hring Article

Between May 13 and June 10, the parties discussed the-Hring
article on several occasions. The conpanies wanted the hiring hall to be
optional and asserted that the use of the word "nmay" at one point in an early
Lhion draft was consistent with their position while the Union naintained it
had al ways intended the hiring hall to be nandatory and had nerely corrected a
grammati cal inconsistancy when it changed the "may" to "shall" in later
versions. The conpani es wanted fromthe Union, two days before starting dates,
lists of workers who would be sent to work and if such |ists were not
suppl i ed, the Conpany wanted to be free to obtai n workers from. ot her sources.
The Uhion, on the other hand, offered to put into a side letter agreenent a
provi sion obligating workers to appear at the conpani es offices 24 hours
before start-up to conpl ete necessary paperwork. Wile the Uhion proposed to
permt workers a "reasonabl e anount of tine" to establish their ability to

neet job requirenents
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the conpanies proposal permtted workers only five days to qualify, even
though the existing practice at Mount Arbor was to permt sonme workers up to
two weeks to | earn sone special operations.

The conpani es proposed an addition to the Hring article of a
probation period during which tine a discharge would not entitle the worker to
grieve; the Uhion felt that termnation should be for cause entitling even new
workers to use the grievance procedure. A though the conpanies agreed to
notify the Union during the operati ng season of a need for new or additi onal
workers forty-eight hours before they were required and to specify whet her the
work was tenporary or pernanent, the Union wanted a nore specific estinate of
the amount of tine the work would last to avoid putting it in a position of
sendi ng wor kers whi ch the conpani es woul d not be required to hire.

As of June 10, wth the Hring articles discussed on both June 9
and June 10, the parties had elimnated a good nunber of their differences but
problens still existed with notice and enpl oyee probationary peri ods.

C. Seniority Article

Between May 13 and June 10 there was substantial give and take
on the Seniority provisions wth the conpani es maki ng concessi ons on posti ng
j ob openings, special training rates, reasons workers mght | ose seniority and

the elimnation of the "pernanent, regul ar” and "seasonal " designations and
the substitution- therefor of two seniority lists one for budders and tiers
and another for all other workers.

D. Qievance and Arbitration Article

The parties bargai ned seriously between May 13 and
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June 10 over the Gievance and Arbitration Article with resulting agreenent on
nost of the sub paragraphs. Uhsettled questions renai ning on June 10, i ncl uded
whet her there woul d be a permanent arbitrator or one sel ected froma Federal
Medi ati on Service Panel ; whether grievances which threatened the continuation
of work mght be settled on an expedited basis; and the extent to which
grievance woul d be settl ed during working hours.

E Raght of Access Article

The Union wanted unlimted access to the conpani es’ property
to enforce the contract. The conpanies wanted to |imt the nunber
of Uhion representatives wth a right of access to one person and
|ater, after the Uhion orally offered to limt the nunber of persons
w th access to 10%of the work force, countered wth an offer to
permt two representatives access, whereupon the Lhion returned to
unli mted access.

D scussed at a tinme when the i ssue of access to conpany property
was both before the courts and soon to be voted on in the formof Proposition
14, the access article took on a significance beyond the specific contracts
bei ng negotiated and the parties were unabl e to nake nuch headway. As of June
10, the Whion was still proposing unlimted access.

F. Health and Safety Article

The Lhion replaced its original Health and Safety article on My
14, 1976, with one providing for a health and safety coomttee of workers
whi ch would participate in formulating rules and practices relating to the
use of pesticides, garnents, materials, and tools and equi pnent to the extent
that they affected the health and safety of workers. GCertain dangerous
chem cal s woul d be banned
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and the conpanies woul d be required to give the coomttee prior notice of the
use of econom c poi sons wth the conpani es determni ng and announci ng t he

| ength of tine during which workers would not be required to enter treated
fiel ds.

A though the new article had been di scussed on at |east two
occasi ons, on My 26th the conpani es countered wth a proposal substantially
simlar tothat originally submtted but wthdrawn by the Unhion. That
conpani es' proposal nmade no provision for an enpl oyees' health and safety
commttee and did not require prior notice to that coomttee of the
appl i cation of pesticides.

G Fund Gontri buti ons

The Unhi on proposed enpl oyer contributions to three funds: Martin
Lut her King Fund whi ch supports farmworker service centers and i s exenpt from
federal taxes; Juan de la Qruz Pension Fund fromwhich retired farmworkers
woul d recei ve pensions; and the Robert F. Kennedy Heal th P an whi ch woul d
provi de health services to covered enpl oyees. The conpanies rejected the
three proposal s on various grounds, offered to continue heal th benefit
paynents through a VWstern Gowers' plan, and clained that paynents to the
pension fund mght subject it tolegal liabilities. Despite availability of
i nformati on which mght have permtted nore neani ngful di scussion of the
nerits of the funds and the obstacl es the conpani es saw to naki ng
contributions, discussion of the fund contributions was limted to a few
i nformational exchanges.

4. Follow ng June 10, 1976

n June 11, 1976, Jory forwarded to the Union a conpl ete copy of
the final offer for settlenent the conpani es had nade and whi ch the Ui on had

orally rejected on June 10, and included a
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cover letter reiterating his position that the parties were at inpasse and
that if the Union did not accept the offer by June 18, ,,-—the conpani es
woul d consi der thensel ves free to inplenent portions of their proposal,
unil aterally.

n July 5, 1976, GCesar Chavez wote Jory charging that the
conpanies' “"take it or leave it final offer for settlenent" denonstrated they
were not negotiating in good faith. Replying on July 12, Jory said
negotiations could continue if the Union "denonstrate(d) that the inpression
it has created that the negotiations are at inpasse is not the case."

The Uhion, responded on July 30, that if the conpani es were
unequi vocal |y to state that their position has been w thdrawn, negotiations
coul d resune.

Thereafter the parties neither net nor arranged to neet to continue
negoti ati ons and on Cctober 2, 1976, the Uhion filed wth the Board a Petition
to Extend Certification under 1155.2(b), which petition was denied, after the
conpani es' response, on Novenber 10, 1976. The Uhion's notion for
Reconsi deration of the Oder Denying Extension of the Certification, filed on
Novenber 10, 1976, was deni ed on January 14, 1977.

On Novenber 16, 1976, after receiving approval fromJory,

Barw ck net with a group of Mntebell o workers including the entire
cutting and planting crew and i nforned themthat the Gonpany woul d be
prepared to i nprove their wages and provi de other benefits if they woul d
go without the Uhion. The acceptance by the workers of a deal with the
conpany required, as a condition, that there be no Union. There was no
accept ance of Barw ck's proposal .

n January 29, 1977, R chard Chavez who had resuned the
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position as head of the Lhion's Delano Field Ofice, wote to Jory
requesting the resunption, wthout condition, of negotiations. He received
no reply; however, on February 4, 1977, the conpanies filed a Conplaint for
Decl aratory Judgnent in Kern Gounty Superior Gourt (No. 145509) seeking a
determnation of whether or not they were obligated to bargain wth the
Lhion, as Chavez request ed.

Asi de fromexpl orat ory di scussi ons between the parties of which
the hearing officer was inforned during the hearing, there were no
negoti ati ons between the parties since the June 10, 1976, session
adj our ned.

F. Munt Arbor Oscrimnation Al egations

1. Rogelio Bravo and Jorge Sanchez

Bravo first worked for Munt Arbor in 1968. Thereafter in
1974, 1975 and 1976, he was a seasonal worker for the conpany. In 1975 he
did tying and al so weedi ng and was sent by the conpany to Véshi ngton Sate
and to lowa to do sonme work at other conpany facilities. In 1976 he began
work wth the conpany towards the end of March and was assigned to do
budding along with five other peopl e who were al so | earni ng the process
for the first tine. He was paid by the hour for the first week and then
assigned a partner, Jorge Sanchez Pena, and paid at the then effective
piece rate - $17.00 per thousand buds with his tier getting $15.00 per
thousand. He worked until the end of buddi ng season.

At the start of the budding season in 1977, he reapplied for a
position as a budder and was told that nineteen others had al ready applied
and there were not sufficient positions available to hire himbut that his
nane woul d be added to the list to be held in reserve if the need arose

for additional budders. At the tine he
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applied he was offered a job on an hourly basis and inforned that if there was
a vacancy on the buddi ng teamhe woul d be permtted to substitute in as a
budder on piece rate, but he rejected that proposal.® Because he saw his nane
witten on the reverse side of a list of budders, he believed he was bei ng

di scri mnated agai nst for past union activity which consisted of wearing a
union button while on the job. He was never called for work at the conpany

al though Al ejandro O opeza, nunber two on the standby |ist after Rogelio

Bravo, began work on an hourly basis and later was hired as a budder when

anot her budder had to | eave for personal reasons.

2. The Vasquez Famly

Ramro Vasquez worked both spring and w nter seasons for Munt Arbor
since 1964. Summer seasons he worked in the grape harvest. In 1975 he vot ed
inthe election at Munt Arbor and, after |earning the Uhion had won,

di splayed a Uhion button. Betty Canp, the nother of then assi stant-manager
John CGanp, noticed he was wearing a button and acted "surprised.” The fol-
| ow ng day he, together with about 20 others, was |ayed off.

In April, 1976, he applied for and obtai ned work as a tier and worked
until July when the work was finished. In the wnter of 1976 he went wth his
wfe Cecilia and daughter Alicia to file applications for work.

Aicia had worked for Munt Arbor in 1973, 1974 and 1975

8 Jorge Sanchez, the evi dence showed, acconpani ed Bravo on at | east
one visit to the conpany to inquire about a job as a tier, working w th Bravo.
Nornal |y budders and tiers are hired as a team There was no evi dence,
however, that Sanchez was offered the sane hourly arrangenent as was of fered
to Bravo.
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during the winter season. |In 1975, |ike her father, she displayed her Union
support by unveiling a button on the day of the election. She nornally wore
the red and bl ack Union button conceal ed beneath her sweater. She believes
her supervi sor saw the button because she noticed he nade a bad-facial

expr essi on.

Cecelia al so worked for Mount Arbor first in 1973 and thereafter in
1974 and 1975. In 1975 she voted in the election and on that day after she
| earned the Uni on won she too unveiled her Union button.

According to Ramro Vasquez, he entered the office alone, his wife
and daughter remaining in the autonobile, and sought a bilingual enpl oyee to
assist himin renewng his and his famly's; applications. He understood that
his application woul d not be accepted, although he did not understand that his
ol d application was bei ng reacti vat ed.

Thinking that he and his famly were being rejected, he departed and
only returned a fewdays later, going directly to the field, at the
Instruction of a forenan, where he was hired. Hs wfe and daughter did not
nake any ot her approaches to the conpany and were never called to work.

Wile the alleged discrimnatory refusal to hire the Vasquez famly
occurred on or about Qctober 15, 1976, the charge to that effect was not filed
until June 3, 1977.

G Mntebello Dscrimnation Al egations

1. D scharge of Pedro Arnendariz and R chard Escal ante

Pedro Arnendariz started working for Mntebell o Rose
Gonpany in Cctober, 1975, cutting brush. He assisted in the: organizati on of
Mont ebel | o before the Lhion representation el ection
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by passing out authorization cards and wearing a Uhion button saying "En Las
Rosas - S Se Pueda" everyday on his field jacket. A week or so after the
el ection at a noon neeting at the Lhion's | ocal headquarters, "40 Acres,"
Pedro was sel ected as alternate nenber of the ranch negotiating commttee.

Pedro Arnmendariz had worked piece rate in grape vineyards in 1971 and
1972 and pi ece work harvesting potatoes in 1970. A the three or four
different ranches where he worked on a piece rate basis, workers were
permtted to | eave the ranch when they finished their share of the work. He
had | eft previous jobs at different tinmes during the day and had never been
discharged or critized for |eaving work earlier than others.

h Novenber 29, Pedro Arnmendariz joined Ruben Torres' crew cutting
budwood begi nning at seven o' clock in the norning. He and R chard Escal ante
worked as a team They received assignnents fromtheir crew | eader and
conpl eted thembefore receiving the next assignnent. After conpl eteing three
assi gnnents Pedro and R chard decided to | eave and i nf ornmed Torres that
since they had finished they intended to return home. They left sonetine
between one-thirty and two o' clock that afternoon in Pedro's car which had a
sticker on the left rear bunper bearing the Union's bl ack eagl e enbl emand the
word "Huel ga. "

They drove to R chard Escal ante's hone which is directly across from
Montebel | 0's office. Won arriving at Escal ante's hone they saw R chard
Barw ck sitting in his truck in front of the office. About fifteen mnutes
later at a grocery store where they had gone for a case of beer, they again
saw Barwi ck enter the store and buy a cigar. Arnendariz and Escal ante

returned to

- 30-



to Escalante's hone where they were joi ned by Danny Escal ante and Ruben
Torres who told themthat R chard Barw ck had informed O ego Arnendari z over
the conpany's radio that he was firing R chard and Pedro. Arnendariz and
Escal ante drove back to the field where they found Barw ck who tol d them he

had i ndeed fired them because "peopl e who are sick don't drink beer,"

Barw ck testified that the two nen left that Saturday before the
conpl etion of their work day and that he expected themto work ei ght hours
even while on piece rate. No conpany rul es were produced and Barw ck
testified that none exist in witing although he instituted a rul e agai nst
drinking on the job when he cane in 1975 and fired a worker for breaking that
rule. Barwck stated that he had inquired over his citizen band radi o of
D ego Arnendariz, foreman, why R chard Escal ante and Pedro Arnendari z had | eft
when he saw themat Escal ante's house and was told that they were sick. D ego
Arnendari z was not questioned about any conversation he nmay have had wth
Barw ck, but neither Pedro nor Ruben Torres indicated that either Pedro
Arnmendariz or Escal ante was sick or that either told D ego Arnendari z he was
si ck.

According to conpany records, of approxinmately 10 budwood cutti ng
crews, two other crews cut 2500 and 1950 pi eces of bud-wood, respectively,
whi | e the crew on which Arnendariz and Escal ante were cut 4500 pi eces on
Sat urday, Novenber 29t h.

Ruben Torres, crewchief, testified that he left at approxi nately
2:00 or 2:30 o' clock that day, about 15 mnutes after Pedro and R chard left,
after he wote his nane on tags inside and out of burlap bags containing the
budwood his crew had cut. Jose Magana, who handed out budwood cutti ng

assi gnnent s.
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told Ruben Torres, as he testified, that the third list woul d
be the | ast one handed out that day.

2. Termnation of Dego Arnendari z

O ego Arnmendariz worked full time for the conpany for

thirteen years until being |aid-off on February 17, 1976. A the
tine he was laid off he was a foreman with responsibility for
supervising field work. He also hired field workers and had hired
alnost all of those who voted in the representation el ection on
Novenber 17, 1975.

Arnendari z's support for the UFWwas no secret; he not only hired
the work force which voted in the Union but wore conspiculously on his hat a
button supporting the Union during the days before and after the el ection.
Two nonths |ater, when he was |aid-off, Barw ck expl ained that the conpany was
reduci ng acreage substantially and that his services woul d no | onger be
requi r ed.

A charge that the conpany viol ated sections 1153 (a), (b)
and (c) by termnating D ego Arnendariz was filed nore than
eighteen nonths later, on June 2, 1977.

3. The June 4, 1976, D scharges of Menbers of the Negotiating

Committee.

At a neeting in late Novenber, 1975, at Forty Acres, Jose
Rubi o, Ruben Torres, Domingo Avina, Waldo Ramrez and Ana cleto Garza were
selected to participate on the negotiating coomttee along wth alternates
Pedro Arnmendari z, Lupe Pruneda and Jose Magana. Rubio and Torres attended
four negotiation sessions, Avina was present at all but one and Ramrez,
according to the sign-in sheet circul ated before negotiation sessions,
attended at
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| east two neetings. Al of these sessions R chard Barw ck al so attended.

O June 4, at a neeting called for that purpose, Barw ck addressed
the workers, inforned themof acreage cut-backs, and read a |ist of those
who were being laid off effective that afternoon. Rubio, Torres, Avina and
Ramrez were four of the five nen laid off; eleven nmen were retained in
addi tion to managers and supervisors. ”

Among those nen retained were at | east three whose seniority
according to conpany records, was |less than that of the negotiating
commttee nenbers laid off. Barwck testified that he considered not only
seniority but special skill as well wen he determned whomto lay off on
June 4, and. that of those retained wth |less seniority, Arnando Her nandez
was an experienced irrigator, Hpolito Cervantez was experienced at cl ose
row cul tivating, and Juan A aniz had experience working, in the shed as a
| oader .

Torrez had worked as a permanent enpl oyee since Decenber, 1969, and
did all types of work, including budding, irrigating and driving a tractor.
Rubio. irrigated for the conpany in 1975 and 1976, and testified that he had
about ten years of experience irrigating before he began work for Mntebello
in May, 1974. He worked full-tine for the conpany since he was hired, wth

the exception of six weeks in the nonths of March and April in 1975,

” Fifteen wonen were also laid off but, according to testinony from
Barwi ck, wonen traditionally did jobs reserved for; them and not open to the
nen laid off. | have not considered whether the wonen doing sinple manual
labor with less seniority then the nmen should have been laid off first and
been replaced by men wth greater seniority, although federal |aw appears to
nake suspect Montebello 's customof reserving certain jobs for wonen.
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He worked full-tine for the conpany since he was hired, wth the
exception of six weeks in the nonths of March and April in 1975,
and each week worked in excess of 50 hours.
Ramrez did not testify, but evidence introduced established that
he worked full tine for the conpany in 1975 and in 1976, up until June 4,
and was contacted by Barw ck and rehired on June 20.
Avina did a variety of work for the conpany where he had
worked full-tine for at |east four years. He, too, was rehired
on June 20, by Barw ck who expl ai ned that he had cut back too
severely and had to rehire sone enpl oyees.
Three weeks follow ng the June 4, |ay-offs, the conpany
added el even enpl oyees and four nore the fol | ow ng week, but
nei ther Rubio or Torrez was contact ed.
In 1975, none of the four negotiating coomttee nenbers
had been laid off even though fewer workers were then enpl oyed
than were on the conpany's payrol|l after the June 4 layoffs. A -
nost all of those retained after the June 4, 1976, |ayoffs had
not been enpl oyed by the conpany during the prior year when Tor-

rez, Rubio, Avina and Ramrez were so enpl oyed.

ARGUMENT AND ANALYSI S AND GONCLUSI ONS

. Bargaining |ssues

A Introduction

The conplaints in these consol idated actions all ege the

enpl oyers commtted acts considered to be per se violations of the

duty inposed by the Act to bargain in good faith and further the

they failed to bargain in good faith. Because in many instances
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the same conduct is alleged to be both a per se violation and an indication
of bad faith, & and because the specific allegations are nore easily
conprehended in context, this discussion will track the relationship of the
parties chronol ogically, taking up sone specific allegations of the
conplaints in that, as opposed to nunerical, order.

B. Mntebell 0s Negotiating Conduct From Decenber 3, 1975 To May 15,
1976, Denonstrates Its Lack G Good Faith.

Built into the definition of "good faith" bargaining is the
obligation to "neet at reasonable tines, . ." (.81155,2). Parties discharge
that obligation by naking thensel ves avail able pronptly after el ection
results are certified and arrangi ng neeti ngs so that bargai ning nmay proceed.
Exchange Parts (o., 139 NLRB 710, 713-714; enforced, 539 F.2d 829 (5th dr.,
1965) .

Mont ebel | o del ayed designating a representative and arrangi ng an
initial nmeeting until threatened with an unfair |abor practice charge and
thereafter net wth the union only twice in the ensuing five nonths, despite
the union's repeated requests for neetings. FromDecenber, 1975, until My
13, 1976, when they net for the first tinein joint negotiations wth the
uni on, Montebel | o made no count er proposal s even though the union's initial
proposal had been delivered to the conpany in January.

In defense of its conduct, Mntebello nmakes three assertions:

1) General Manager R chard Barw ck, because of his own

I nexperi ence, selected an i nadequate representative, WlliamCall an,

& "Bad faith" is used in this opinion to be that state of
mnd i nconsistant with, but nore easily proved then, good faith. See
decisions in Gox, "The Duty to Bargain in GQod Faith,” "1 Harvard Law
Revi ew 1401 at 1412 et seq. (1958)
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believing himqualified to negotiate on the conpany's behal f;

2) when it becane apparent to Barwick in April, 1976, that Cal -
lan was not qualified to' negotiate a contract, Barw ck had Mnte
bello join the negotiations Munt Arbor had underway wth the
union; and 3) regardl ess of the specifics of the conpany's con-
duct during the period, all allegations relating to events which
preceded April 22, 1976, are tine-barred pursuant to 81160. 2
since the initial charge of failure to bargain in good faith was
not filed until Cctober 21, 1976.

The first two points nmade by the conpany neither suffi-
ciently justify its conduct nor negate bad faith, but in view of
ny acceptance of the third argunent, extensive di scussions of
those positions is not necessary.

The tine bar, except for charges invol ving continuing

violations (NLRB v Wite Gonstructi on Gonpany, 204 F2d 950 (5th -

dr., 1953) enforcing 97 NLRB 1082, (NLRB v Basic Wre Products,’

Inc., 516 F2d 261 (6th AQr., 1975), or related to earlier charges
precludes finding a per se violation based on conduct precedi ng
the six nonth period before the filing of the charge. It does
not, however, prevent view ng pre-bar conduct as background na-
terial for determnations of intent, notive and uni on aninus re-
lating to other alleged violations wthin the statutory period

and | have so consi dered the conduct described. (NLRB v Anchor

Rone MIls, 228 F2d 775 (5th Qr., 1956); HK Porter Go. , 153

NLRB 1370, 59 LRRM 1462 (1962), aff'd sub. nom ULhited Sates
Steel Wrkers v NLRB, 563 F.2d 272 (D C dr., 1966); Steves
Sash and Door Conpany v NLRB, 401 F2d 676, 678 (5th Ar., 1968)
enforcing, in pertinent part, 164. NLRB 468 (1961).
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By ignoring the union's request for specific information (GC Ex.

9), by avoiding sufficient contact in negotiation sessions and by failing to
of fer counter proposals to the union prior to entering joint negotiations, the
enpl oyer exhibited a hostile attitude toward good faith bargai ni ng which
require parties, at a mninmum to define their positions so that cormon ground
nay be reached. That attitude persisted fromDecenber 3, 1975 to April 22,
1976.

C Munt Arbor's Negotiating Conduct From Decenber 3, 1975 to My

13, 1976, Denonstrated An Absence O Good
Fai t h.

Bet ween Decenber 3, 1975, and May 13, 1976, Jay Jory and
representatives of the conpany net wth the union five tines formal ly and once
infornal |y over an exchange of docunents. Despite the union's early delivery
of a conplete proposal, wth the exception of an article on wages, the conpany
del ayed al nost six weeks before naking its | anguage on the first five articles
avai l abl e and did not deliver a conpl ete counter proposal until March 19,

1976. In aletter to his client referring to the proposal bei ng submtted,
Jory indicated the obvious; that the proposal "containing existing wages and
benefits, will alnost certainly be rejected. . . "(GC Ex. 77) A delay of
nore than three nonths in the naking of a conplete counter proposal, and
proposi ng the continuation of the status quo in such an inportant area as
wages belie a sincere desire to reduce differences and to arrive at an
agreenent, essential elenents of good faith bargai ning, and have been held to
be indicia of bad faith. Irvington Mtors, 147 NLRB 565, 56 LRRM 125" (1964),
enforced, 343 F. 2d 759, 58 LRRM 2816 (C A 3, (1965), MacMIllan R ng-Free Q|

Go.,
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160 NLRB 877, 63 LRRM 1073 (1966).
In response to the union's critique of portions of their

counter proposal as "disaster areas," Munt Arbor, at the parties neeting on
March 29, agreed to provide informati on on nunbers of enpl oyees on hourly and
piece rate pay and to give attention to other problemareas. Follow ng that
neeting, Jory wote to Rex Witehill and summarized the session: "Hopefully,
we have bought nore tine, although how nuch is the big question.” (GC Ex
79) In the context of the rose industry the nove to satisfy and avoid a strike
of budders, the conpany increased the budders' wages by prepaying to al
budders and tiers without any restrictions bonuses usually paid the fol |l ow ng
Fall to those budders and tiers who achieved a |ive bud count of 90% or
better. This action on taken the part of the conpany was taken w t hout
consulting wth or notice to the union

A though Jory's concl usion was not explicitly stated, the
inplication was and events subsequent to the buddi ng season corroborate, that
the conpany bel i eved the enpl oyer's duty to bargai n woul d | apse on the
anni versary of the Decenber 3, 1975, certification. The objective of Munt
Arbor and Montebel |l o, after adopting the no strike agreenent, becane to give
t he appearance of good faith bargai ning while easing through the buddi ng
season and thereafter to "bargain" as required to avoid unfair |abor ;practice
charges wthout, at the sane tine, entering into an agreenent with the uni on
during the "certification year."

Negotiation ained at getting through a six nonth period w thout an
agreenent cannot be dignified wth the appel | ati on of "good faith bargaini ng."

Such bargaining requires, that the
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parties intend to reach agreenent, if agreenent is possible (Atlas MIls, 3

NLRB 10, 21: 1 LRRM 60 (1937)), and that they manifest that intent through
conduct. The conpany's actions, far fromindicating an intent to reach
agreenent, support the opposite conclusion. Instead of actively seeking to
reduce differences, Jory proposed terns which he knew wer e unaccept abl e
whi |l e accepting the union's |anguage only in boilerplate articles, thus

nai ntai ning the pretense of novenent. Such a charade, when coupled wth
other indicia of bad faith, has correctly been condermed as shamor surface
bargaining. M Sore, Inc., 147 NLRB 145, 56 LRRM 1176 (1964), enforced 345
F2d 494, 58 LRRM 2775 (CA 7, 1965), Cert. denied, 382 US 927, 60 LRRM 2424
(1965); Valley Al . 210 NLRB 370, 86 LRRVI 1351 (1974).

D Joint Negotiations FromNMy 13, 1976 Whtil The June 10, 1976
Declarati on & | npasse

In the period of joint negotiations, beginning wth the May 13
neeting and endi ng on June 10 when Jory decl ared the negoti ations at
| npasse, the parties nmet for several hours five tines in negotiations
attended by representatives of the enpl oyer, the union, the negotiating
commttee and additional observers on occasion. Wile | anguage was agreed
toin nany articles, after serious give and take, still others were
unt ouched by the negotiations (principally economc issues). In areas the
union ; considered of prine inportance - dues check-off, good standi ng,
access to conpany property and fund contributions, for instance the
conpani es' opposition to proposals on grounds of principle, and their

refusal to reason to concl usions prevented resol uti ons of differences .
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Lhi on Security

Adanant | y opposed to vol untary dues check-off, the com

panies insisted that it was not their responsibility to assist the union
inthe collection of dues, and that they did not have the staff to
acconpl i sh the necessary paperwork. The union explai ned to the conpani es
that the dues check-of f procedure

woul d obvi ate the need for union personnel to collect dues on the
conpani es' property and would elimnate the possibility of the conpanies
havi ng to di scharge workers for failing to pay dues -an aspect of the Uhion
Security article previously accepted by

the conpanies - and thereby operate to stablize the workforce,

presunably in the interest of the conpanies. The union al so

argued that little tine would be consuned in the additional book-

keepi ng requi red and requested i nfornati on which would permt the
calculation of the tine required to i npl enent the check-off.

The uni on al so proposed and the conpani es rej ected that
workers not in good standing wth the union be termnated by the
conpanies. Wile the union's constitution, as well as statutes,
limt the freedomof the union to expel nenbers and thereafter
to require enpl oyers to di scharge workers not in good standi ng,

Jory asked the union to justify the proposed good standi ng pro-

vi sion and, when not satisfied with the union's reference to

fears of political sabotage, opposed the provision, Jory's
reason for opposing the provision was twofold: the conpani es
wanted to protect their workers fromthe arbitrary acts of the
uni on; and the conpani es feared liability should they conply

w th the good standing provision. The union dealt with the

conpani es' concern by offering to i ndemmify themfromany | oss,
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expl ai ning that no nenber had ever been expel |l ed, and pointing to provisions
inits Constitution which limted the union's right to expel nenbers. By
continuing to reject the provision when saf eguards agai nst possi bl e | osses
were offered, the conpanies effectively refused to bargai n over the proposal.
The NLRA's provisions on "good standi ng" nmay suggest possible difficulty wth
the union's good standi ng proposal, even though no secti on conparabl e to
sections 8(b)(2) of the NLRA exists in the ALRA Readi ng section 1154(b) of
the Act together wth 1154(a) (1), however, should | ead one to concl ude that
the ALRA specifically envisioned unions setting their ow nenbershi p standards
consi stent wth 1153(c) of the Act and enforcing themby conpelling di scharge
of non-nenbers. The conpani es’ opposition based on their expressed concern
for the welfare of their enployees, inlight of the statutory provisions
referred to above reserving to the union the right to set "good standi ng"
requirements, | find disingenuous and exenpl eary of their attitude that the
conpani es, not the union, woul d be the exclusive arbiter of what was best for
the enpl oyees. Such a position, by suggesting that the uni on does not
function in the interests of its nenbers, tends to denean the union and to
erode the workers' confidence in their representative. Perhaps not itself an
unfair | abor practice, such derogation of the representive' s position

evi dences the enpl oyers' bad faith approach to bargai ni ng.

Access to Conpany Property

Qoposi tion to uni on personnel having access to conpany property
before or during an organi zati onal canpai gn nay be consistent with a conpany's

efforts to defeat a drive for unioniza-
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tion. After the union has been certified, and certainly after
a contract is negotiated, however, access serves a different
function and nay pronote the efficient resolution of contractual

disputes and permt the servicing of union nenbers. S nce access

nay advance the col | ective bargai ning rel ati onshi p between the
uni on and the enpl oyer, the conpanies' rejection of unlimted
access and their proposal to limt access first to one and then
to two union representatives to serve up to 180 workers spread
over hundreds of acres, reveal s the conpanies' reluctance to
exam ne the purpose underlying the access request and is typical
of an obstinate refusal to seek resol ution of differences through

reason not fiat.

Fund Contri buti ons

The conpani es' opposition to nmaking contributions to the
Robert F. Kennedy Medical P an instead of to a western G owers
M an coul d not have been based on econom c grounds as represent ed
si nce no cost conparison had been nade at the tine the opposition
was voiced. Instead, their opposition, as their oppositionto
good standing, was premsed on a belief that the workers woul d
be better off wth the Western G owers Pl an whi ch provi ded bene-
fits in Mexico then they would wth the RFK A an, even though

the workers, through their union, expressed a different desire.

The conpani es opposed contributions to the Juan de | a
Quz Pension Fund on the principal ground that it was not quali-

fied under applicable Federal tax | aws and paynments nmade to the
Fund by the enpl oyers woul d not be tax deducti ble. Anple evidence

was presented at the hearing, primarily through Frank Deni son,
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counsel to the pension fund, that everything which coul d be done to obtain
appropriate | RS and Departrent of Labor rulings had been done and that the
interests of enpl oyees and contributing enpl oyers are being protected. Such
evi dence, however, was not provided to the conpani es when their objections
were raised and | do not find that the enployers either refused to bargain
over this issue or that their objections and questions about the fund were
nerely obstructioni st.

D fferences exenplified by the negotiations on those subjects
treated above are nore philosophi c than economc but prevented the parties
fromreachi ng serious discussions of the economc aspects of the proposed
contract .

The conpani es' nmay have been wlling to reach sone overal
agreenent, but their unreasoni ng and adamant opposition to dues check-off,
sufficient access to conpany property, good-standing, and fund contri butions,
anong ot her issues, sone of which are clearly mandatory subjects of
bargai ning, equates wth a purpose to frustrate agreenent and i s not consonant
wth good faith bargaining. Udited Seelwrkers of Arerica v. NNRB, 129 US
App. DC 80, 390 F2d 846, 849 (1967) cert. den. Roanoke Iron and Bridge
Wirks, Inc. v NRB 391 US 904 (1968).

E June 10, 1976, Declaration of |npasse

S nce the exi stence of an i npasse both suspends the duty ;
to bargain and permts the enpl oyer to change, unilaterally, wages
and ot her conditions of enpl oynment consistent wth its rejected offers to the
uni on, the NLRB and the review ng courts have given ; some attention to
recogni zi ng "genui ne" i npasses and di sti ngui shi ng t hem from deadl ocks creat ed
by a party in an attenpt to conceal a
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refusal to bargain or to acconplish sone other illegal purpose. "A

genui ne inpasse in negotiations," said the NLRB in Dust-Tex Service,

Inc., 214 NLRB 60, 88 LRRM]292 (1974), exists when "despite the

parties' best efforts to achieve an agreenent, neither party is wlling
to nove on its unreasonable position. . ." Naturally, a party which does
not bargain in good faith wth a viewtoward reachi ng agreenent is not
naking its "best efforts” to achi eve agreenent and a deadl ock caused by
such a party has been held not to be a "legally cogni zabl e i npasse

justifying unilateral conduct.” NorthLand Canps, Inc., 179 NLRB 36, 72

LRRM 1280 (1969); Valley QI (Go. , supra.

In the norning of June 10, the parties discussed the
Seniority article. A though the discussion was acri noni ous and
confused at tines, the conpani es' appraisal was that the parties
were not too far apart. New naterial was provided to the uni on
on nunbers of hours worked by different categories of enpl oyees
and the conpani es asked for the union's reaction so that a wage
proposal, partially dependent on the vacation policy, could be
nade to the union.

After a lunch break the conpani es returned and, express-
ing a desire to "review' their offer for settlenent, read through
the list of articles indicating whether they were standing on it
"as proposed” or offering nodifications. Changes were proposed
inthe article on Hours (providing for paynent of overtine after
8 hours instead of after 9), the article on Vacations (reducing
the nunber of hours needed to qualify from1,500 to 1, 300), and
the article on Wiges wth separate schedul es read out for Monte-
bell e and Mount Arbor. At the conclusion of its "review Jory
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announced the conpani es' position, and was queried by Hierta in the

fol | owi ng col | oquy:

“JJ:

JJ:

JJ:

DH
JJ:

The conpany has spent a good deal of tine and noney to
reach an agreenent. V&'ve tried to reach a conpron se,
and we feel at this point further discussions are
futile. VW' ve now given what we're wlling to give you
if you want an agreenent; we urge you to take it to your
workers to vote on it. I'Il confirmour proposal in
witing and hopefully get it in the nail tonorrow

V¢' || give you one week to give us a deci sion.

e week on what ?

I'f you refuse our proposal, you d better be prepared that
we' Il unilaterally be _prepared to inplenent certain
speci fi c aspects.

Just a mnute. You owe us a bit of courtesy. Wat do you
nean?

Wat | just told you is that we're at inpasse. V're at the
final proposal for settlenent. If you want a contract,

pl ease accept it. The | aw says that when we have gi ven you
our firm final offer after extensive negotiations, we're
free to inplement specific aspects that we have of fered and
you have rejected. V¢'re not saying we're going to
inplenent. . .we'll give you a week.

["I'l tell you nowwe don't accept your proposal .

Negotiations are at a close." (Ex. M10), p.14) A though

presenting the conpani es' revised proposal s on vacati on hours and wages

for the first time, Jory anticipated rejection of the conpanies' "final

offer" and announced, in apparent execution of a strategy settled over

| unch, "we're at inpasse" even before the union had an opportunity to

consi der the new proposals. Wiile Jory may have bel i eved deadl ocks in

ot her areas, discussed at |ength above, justified his decision to declare

an i npasse even before the conpani es’ wage proposal was examned, it is a

settled principle that a stal emate on sone
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| ssues does not entitle a party to avoid bargai ning on other unsettled
i ssues. Chanbers Mg. Go. , 124 NLRB 721, 44 LRRM 1477 (1959), Pool Mg.
(0., 70 NLRB 540, 18 LRRM 1364 (1946).

Instead of actual |y bei ng deadl ocked after extensive hard
bargai ning, the parties were md-way through their prearranged final
negoti ation schedul e designed to lead to a contract by late June wth nany
I ssues settled and the positions well defined on those articles where
differences remained. But for the conpanies' unreasoning refusal to
conprom se their positions on articles of significance to the union, but
having relatively little inpact on the conpani es' operations, agreenent on a
consi der abl e nunber of open issues was i ndeed possible. Unhder such
circunstances the delivery of a "final offer" and the declaration of an
I npasse when significant portions of the proposal had not even been seriously
di scussed, anount to a refusal to bargain, a per se violation of the Act. A
decl aration of inpasse at that point reinforces earlier conclusions that the
conpany engaged i n surface bargai ni ng through the period fromDecenber 3, 1975
to May 13, 1975, since it nore clearly appears that the closer the parties
noved toward agreenent, the nore obstacl es the conpany inposed to settling
differences, a strategy only consistent wth an intent to avoid

agr eenent .

By giving the wunion a wek to accept or reect the
conpanies' final offer, and not inviting negotiation on any points]
of difference, the conpanies took a "take it or leave it" position)
which, when coupled wth their threat to inplement specific as-
pects of the proposal, amounted to attenpted coercion and was a

further indication of their bad faith. Federal -Mgol Gorp. ,
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212 NLRB 141, 87 LRRVI 1105, enforced 524 F.2d 37, 91 LRRVI 2207 (6th cir.,
1975) .

F. FromJune 10, 1976 To The Heari ng

Fol l ow ng the breakoff of negotiations on June 10, Jory attenpted
to get the union to accept responsibility for creating an i npasse and al ter
sone of its positions as a precondition for further negotiations. The union,
on the other hand, refused to neet on those terns and insisted that the
conpanies wthdrawtheir "take it or leave it" ultimatum S nce there was no
genui ne i npasse when the conpani es ended negotiations the union's refusal
to accept responsibility either for creating an i npasse or the conpanies
I npressi on of an inpasse i s both understandabl e and proper. It woul d
reward bad faith bargaining tactics if the enpl oyers were able to benefit
fromtheir ploy of creating an artificial inpasse and thereby to extract
concessi ons fromthe uni on whi ch good faith bargai ning coul d not produce.

Responding to the enployers' |letters the union charged the
conpanies wth bad faith bargaining and requested from the Board an
Extension of Certification. The Board pursuant to j 81155.2 (b),"may extend
the certification for up to one additional year" if it finds that an
enpl oyer has not bargained in good faith wth the currently certified | abor
organi zation." The Board refused to extend the certification. Thereafter,
the enployers publicly took the position that they were not obligated to
bargain wth the union after the end of the certification year.

Assumng that the enpl oyers maintained, in good faith, the

erroneous |l egal position that they were not obligated to bargain further wth
the union, a position, rejected by the Board,
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in Kaplan, 3 .ALRB 28, they still may not use such a belief as- a
justification for their refusal to bargain. Ad King Gole, Inc. v NRB 260

F.2d 530 (6th dr., 1958). In this case, however, there are nany indications,
sone of which have al ready been treated above, fromwhich it nay be concl uded
that 'the conpani es had bargai ned with the design to "get through the
certification year" wthout reaching an agreenent, and therefore | acked the
requisite good faith. In addition to Jory's letter of February 14, referring
to the end of the certification year (Ex. 73) and his letter of April 2,
stating that the conpani es had bought nore tinme (Ex. 79), on Novenber 12,
1976, Jory wote Barw ck (Ex. 61) enclosing the Board s Order Denying
Extension of Certification and noting "that the nonentumin the entire natter
of unioni zati on of your enpl oyees is now goi ng the Conpany's way." Jory
advi sed Barw ck, apparently in accordance with earlier discussions, that he
coul d communi cate wth the conpany' s enpl oyees and "urge themnowto give the
conpany a chance in viewof the fact that the Uhion fulfilled few if any of
its promses in ayear's tine."

Barw ck, follow ng Jory's advice, assenbl ed the conpany’ workers on
Novenber 16, and told themthat because the request foil extension of
certification had been denied there woul d have to be another el ection. He.
then asked the workers to "give the conpany a chance", and told themthat Fred
Mingi a wanted to give themwhat they wanted w thout the union. He said the
conpany woul d nake a proposal directly to the workers and if -hey did not |ike
it they could go ahead and vote the union back in. (Ex. 62).

Jory's Novenber 12 |letter and Barw ck' s communi cation with the
workers not only di sparaged the union but reflected the
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conpany' s refusal to accept unionization and the determnation not to bargain
further wth the union even if it won another election. (Hs package to the
wor kers "woul d be the best that Fred would do with or w thout the union.")

An increase of wages or finge benefits mght be defended as based on the
belief that the parties were at inpasse and unilateral changes could legal ly
be nade, but Barw ck went far beyond any good faith actions and, by
attenpting to negotiate directly with the workers, by-passed the certified
bar gai ni ng representative during the certification year, a clear violation of

§1155 (e). Misi & Son Trucking, Inc., 197 NLRB 198, 80 LRRVI 1325 (1972);

A astics Transport, Inc., 193 NLRB 54, 78 LRRM 1185 (1971).

n January 29, 1977, after reassumng the position of head of the
union's Delano field office, Rchard Chavez wote to Jory requesting that
negoti ati ons between Mount Arbor and Mont ebel | 0 and the uni on be resuned
w thout any conditions. He receive no reply al though on February 4, 1977, the
conpani es filed a Conplaint for Declaratory Judgnent in Kern Gounty Superi or
Gourt (Nb. 145509) seeking a determnation of whether or not they were
obligated to bargain wth the union, as denanded.

A request to the Superior Gourt for a declaration of rights i s not
a substitute for good faith bargaining. To permt a party either to
circunvent or to delay conpliance with the requirenent to neet and confer in
good faith by frivolously resorting to the courts whose process is not suited
for the rapid determnations required in the agricultural labor field would I
seriously inpede the functioning of the Board and undermne the effectiveness
of the Act. The conpani es' argunents that they

- 49-



feared liability should they bargain with the union after the- end of the
certification year ring hollowin viewof their prior con-

duct reflective of their desire to avoi d bargai ni ng and t he many

options available to insure against such liability. It is not necessary
however, to specul ate on how t he conpani es mght have shi el ded thensel ves from
| oss resulting from"illegal" bargaining wth the UFWafter February 3, 1977,

since, as the Board anal yzed in detail in Kaplan, supra, the |egal argunent

supporting the conpani es' position cannot w thstand even casual review

G Bargaining Issues - (oncl usi ons

The statutory duty to bargain in good faith requires the parties to
possess a particular state of mnd, that is an intent to enter into an
agreenent/ if possible. Snceintent, as a state of. mnd, is principally
ascertained froma review of conduct, the NLRB and review ng courts, in
j udgi ng whet her or not parties have bargained wth the required good faith,
have examned the totality of their conduct, reflections of their state of
mnd, together with all inferences reasonably drawn fromsuch conduct.

Gonduct away fromthe bargaining table is as significant as that at the table
since a state of mnd general |y persists through the various settings in which
it may be nanifested.

Consi deration of the enpl oyers' conduct in these consolidated actions
| eads to the unavoi dabl e concl usi on that the enpl oyers sought not to find a
basi s for agreenent where agreenent was possible, but rather to frustrate
agreenent by, anong other things: insisting, unreasonably, on provisions
predi ctably unacceptabl e to the union; refusing to accept provisions w thout

adequately exploring themor justifying their refusal; and finally
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declaring an artificial inpasse as a legal justification for ending
negot i ati ons.

Under such circunstances and mndful of those acts within the
limtations period | have already found to be per se violations, as well as
conduct of the enpl oyers at and away fromthe bargaining table, | find that
bot h enpl oyers since April 22, 1976, to the date of the begi nning of the
hearings on this matter have failed to bargain in good faith in viol ati on of
81153(e) of the Act. M conclusion is based on the fol |l ow ng conduct proved
to ny satisfaction during 21 days of hearings: at the table pursuing
negotiations wth a viewtoward avoiding a strike w thout reaching an
agreenent, i.e. maintaining a pretense of bargaining;, bargaining in bad faith
on nandatory subjects or bargaini ng i ncludi ng dues check-off and contributions
to the Robert F. Kennedy Medical Han; refusing to focus on reasons for their
posi tions on permssive subjects of bargaining and failing to nake positive
efforts to find coomon ground for agreenent in these areas; contriving an
artificial inpasse on June 10; and refusing to bargain after June 10, unl ess
the union accepted responsibility for an i npasse; and, away fromthe bar-
gaining table, discrimnatory dischargi ng Mntebel |l o workers who were nenbers
of the ranch negotiating coomttee; altering the bonus paynent plan for
budders w thout prior notice to the union or giving the union an opportunity
to bargai n over that mandatory subject of bargaining; by-passing the union and
dealing directly wth Mntebell o workers in Novenber, 1976, in an attenpt to
negotiate a contract directly wth the workers in derogation 'of the authority

and status of the union as the excl usi ve col -
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| ective bargaining representative; and naki ng clear, through statenents
and i nferences reasonably drawn fromtheir conduct, that they intended
to bargain with the union only to the degree necessary to get through
the buddi ng season and ultimately the certification year w thout
agreenent and thereafter to refuse to bargain with the union
Respondents not only deny any wong doing on their parts but
assert that the union failed to bargain in good faith by changi ng
negoti ators several tines, wthdraw ng concessi ons, keepi ng open al
articles -- even those tentatively agreed upon,-- refusing to deviate
fromits "standard proposal s,” and undermning the authority of the
conpani es' negotiators. No doubt the union's negotiating tactics and
steadfast insistence on inclusion of articles which it obtained in other
negoti ati ons annoyed and frustrated the enpl oyers. The use of three
different-negotiators nay have caused sonme ground to be retraced on
occasion and contributed to probl ens i n conmuni cation, although only one
negoti ator represented the union during the period fromthe onset of
joint negotiations until the declaration of inpasse. None of these
offenses, if such they be, rise to the level of the enployers' slight to
the negoti ation process, however, or excuse the enpl oyers' bad faith.
The assertion that the union did not desire to enter into agreenent, a
basi s on which the enpl oyers defend their own actions, is not supported
by the evidence and is contradicted by the union's many witten
proposal s, oral and witten nodification, offers to explain rational es
underlying their positions and eagerness to neet on a schedul e

calcul ated to produce an agreenent by |ate June, 1976. Further-



nore, and perhaps al one dispositive of the enpl oyers' argunent, the conpani es
di ssuaded budders fromstriking during the enpl oyers' nost vul nerabl e period
inreturn for the enpl oyers' agreenent to nmake any wage increase retroactive
to April 15 in any collective bargai ning agreenent the parties signed. Such
an agreenent woul d not have been entered into by a union not intending to
execute a col | ective bargai ni ng agreenent, but woul d operate to the benefit of
an enpl oyer who refused to do so.

| have found not hi ng which would indicate that acts of the union

excused the conpani es' bad faith.

1. Non-Bargaining |ssues

A Rogelio Bravo And Jorge Sanchez

Havi ng al ready once worked piece-rate as a budder-tier teamduring
the 1976 buddi ng season, Bravo and Sanchez reasonably anti ci pated bei ng
rehired in the same capacities in 1977. S nce they had the | east seniority of
any budder-tier teamand applied | ast, they were not offered the sane
positions but rather placed on an alternates list and offered work on an
hourly basis wth the possibility of being noved into budding i f openi ngs
occurred. Bravo had worn a. union button and openly supported the union the
prior year but such [imted conduct and the absence of any evidence that the
conpany di scri mnated agai nst hi mbecause of that support does not nake out a
violation of 1153(c) especially in light of evidence of the conpany's absence
of discrimnating notives. Wiile Bravo was offered, but declined to accept
anot her job on an hourly basis wth the opportunity to transfer to a buddi ng
posi tion shoul d one open up, another worker accepted the
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sane proposition and was sw tched to pi ece work buddi ng when one of the
budders had to | eave for a personal energency. | therefore find that the
Gonpany did not coomt unfair |abor practices in refusing to enpl oy Bravo and
Sanchez as a budder-tier teamin the Spring of 1977, and recomrend t he
dismssal of paragraph 6 (a) of the Third. Arended Conpl ai nt whi ch contai ns
the allegations of such discrimnation.

B. The Vasquez Famly

There was no evidence that either Cecilia or Aicia Vasquez
personal | y appeared at Mount Arbor to request enpl oynent in 1976. The only
testi nony presented fromwhich the union argues that a discrimnatory refusal
torehire may be inferred is that of Ramro Vasquez who testified that while
Cecilia and Alicia renained in the car he went into the Conpany's office, as
he had in past year, to obtain work applications for hinself and his w fe and
daughter but that he was refused permssion to conpl ete applications.

If the Vasquezes had been particul arly active union supporters the
above evidence in the absence of any rebuttal evidence mght be sufficient to
support a claimthat they were being singled out for discrimnatory treat ment
particularly if the Conpany varied its usual practice wth respect to
accepting applications. The only evidence of the Vasquezes identification
wth the UFW however, was their own testinony that they had unveil ed uni on
buttons after the Uhion won the el ections in Novenber, 1975. Their isol ated
act of Uhion support has little significance in light of the overwhel mng
victory of the union in the election, the rehiring of Ramro in April, 1976,

and t he
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conpany' s credi bl e expl anations of the application procedure.

| find convincing the testinony of Robert S. dair, Munt Arbor's
of fi ce manager that the conpany had revised its enpl oynent procedures so that
it was not necessary for workers returning in 1976 to file new applicati ons,
but only to activate their old ones which Ramro did when he visited the
office. That he was hired a few days |ater w thout having to conpl ete any new
appl i cation substantiates the conpany's expl anation. The conpany al so
asserted, and | find it creditable, that nothing was said in reference to-
Alicia and Cecilia and that for that reason their past applications were not
reactivated and they were not called to work in the Wnter. Uhder these facts
| find that the conpany did not discrimnate against Ramro, Cecilia, or
Alicia Vasquez. Having disposed of the matter on its nerits, it is not
necessary to determne if the allegations in the conplaint relating to them
were barred by the six nonth [imtation period in 81160.2. | amtherefore
recommendi ng the dismssal of the allegation in paragraph 6 (b) of the Third
Amrended Conpl ai nt .

C D scharge of Pedro Arnendariz and R chard Escal ante

The General Gounsel clains Montebel | o di scrimnated agai nst Pedro
Arnmendari z and R chard Escal ante when Barw ck fired themon Novenber 29, and
that his explanation that he was enforcing his rul e agai nst drinking during
working hours is a pretext to avoid liability.
Mont ebel | 0 argues that Barw ck's actions were proper but
that even if the firings were not justified there was no proof of anti-union
aninus and therefore no violation of section 1153 (c).
| amsatisfied both that the firings were not fully justi-
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fied and that Barwick's anti-union feelings were a factor in the
deci si ons.

Barw ck was interested in and foll owed closely the progress of the
union at Montebello. In the nonth before the petition for the representation
el ection was filed, Barw ck participated in an Associ ated Farners neeting of
representatives fromthe rose industry di scussing the status of union
organi zing efforts at their conpanies. After the petition was filed he asked
for a count and learned fromhis forenan D ego Arnendariz, father of Pedro
Arnendariz, that alnost all of the workers supported the Uhion, a fact borne
out by the election results. Barw ck nade rounds of the fields al nost daily
where he observed the workers and testified that he worked anong t hem hi nsel f
at tines.

Pedro Arnmendariz, prior to and after the el ection had openly
di spl ayed a union button on his field jacket and a uni on bunper sticker on his
car. These denonstrations of sentinent coul d not have escaped the notice of
Barw ck who kept in close contact with his work force. It is inconceivable
that the selection of a ranch negotiating teamand Pedro Arnendariz' selection
as an alternate, woul d not have been communi cated to Barw ck qui ckly, although
Barw ck deni ed know ng the conposition of the negotiating comttee,
especial ly as the workers were di scussing the coomttee fornation the
followng day in the fields. GCertainly D ego Arnendariz, then a supervisor at
t he conpany, knew who was on the commttee.

Despite Barw ck's statenent that he expected even pi ece rate workers
to put in at |least eight hours each day, no evidence of such a conpany rul e
was produced and the practices at the conpany
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belie the existence of such a rule. n the day Arnendariz and Escal ante
allegedly left early, two other crews cut |ess budwood than did their crew and
Barw ck acknow edged, after review ng the quantities of budwood cut by these
and other crews, that fewworkers put in a full day by his standards.

Even if Barwick had a rule against drinking on the job, that rule
could not have application to Arnendariz and Escal ante who were not drinki ng
on the job, but buying beer after they finished work on Novenber 29. If their
firings rest on their having left before having worked a full eight hours
that Saturday, the sanction was so severe, disproportionate to the offense
and exceptional as strongly to suggest that an inproper notive contributed to
the decision. That notive may be inferred from the totality of the
circunstances in which Barwck found hinself and the conpany he nanaged and
which | find to be anti-union aninus, a state of mnd which becane nore
apparent subsequently as the union's effort to initiate bargaining were
r ebuf f ed.

Wiere, as here, there is no valid ground for discharging a known
union activist, wthin weeks of the union election victory one nay consider

that but for the role that activist played, he woul d not have been di schar ged.

Frosty Morn Meats, Inc. , v NNRB 269 F.2d 617 (5th GQr., 1961). The choice of
di scharge "rather than sone | esser formof discipline is one of the congeries
of facts supporting the inference that Respondent was not notivated

solely by disciplinary considerations." Evans Products Co. 22 NLRB 210.

(1975), Therefore, | find that R chard Barw ck discrimnated agai nst Pedro
Arnendari z because of his union activities and attenpted to inti mdate ot her
wor kers and di scourage support
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for the union by discharging hi mw thout cause in violation of 1153(a) and
(c).

R chard Escal ante did not testify but evidence was offered to the
effect that he acconpani ed and suffered the sane fate as Arnendariz. Any
di stinction Barw ck coul d have nade between the two enpl oyees woul d have
reveal ed the underlying notive for Arnendariz's discharge, a fact conpelling
himto treat the two simlarly. Escalante, then, was fired for being too
closely connected to Pedro Arnendariz. |f a worker may not safely associate
wth a union activist, organizational efforts are necessarily stymed and the
rights guaranteed to all workers under section 1152 are infringed. | find,
therefore, that the discharge of R chard Escal ante viol ated section 1153 (a)
and (c).

D. The Charge That Montebello Dscrimnatorily O scharged
Dego Arnendariz is Barred By Labor Code Section 1160. 2

The di scharge of a supervisor nay constitute a violation of Section 1153
(a) of the Act when it interferes wth the rights of non-supervisorial
enpl oyees guaranteed by section 1152. Tal adega Gotton Factory, 32 LRRM 1479,
106 NLRB 295 (1953), enforced 213 F2d 391, 34 LRRM 2196 (CA 5, 1954). In the
case of the February 17, 197< discharge of DO ego Arnendariz, a supervisor
strongly identified wth the URWand perhaps responsi bl e, through his hiring
practices, for pronmoting a union victory in the representation el ection, the
evidence available at the tine of discharge mght have justified the tinely
filing of a charge against the conpany. No additional evidence was |ater
di scovered, however, which could explain or excuse a delay in filing of a
charge until June, 1977. Alegations in the conplaint relating to O ego

Arnendariz are, therefore, barred by
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section 1160.2 of the Act in that the charge on which they were based was not
filed wthin six nonths of the alleged unfair |abor practice. | amtherefore
recommendi ng the dismssal of the allegations contained i n paragraph 6 (d) of

t he Arended Gonpl ai nt.

E Layoff of Ruben Torrez, Jose Rubi o, Domngo Avina and Wal do Ramrez

Merely by being an ardent supporter of the UFW an enpl oyee does not
gain immunity froman appropriate |ay-off or discharge for cause. N.RBv.

Wnn-Dxie Sores, Inc., 410 F.2d 1119 (5th dr., 1969). If a discrimnatory

notive is a factor in the Gonpany' s deci sion, however, even valid grounds for

discharge or lay-off wll not be a sufficient defense to an 1153 (c) unfair

| abor practice charge. S nger v NNRB, 429 F.2d 172 (8th dr., 1970). The

General (ounsel need not show that the proscribed notive was the donm nant one,
only that the enpl oyee woul d not have been laid-off but for the anti-union

ani nus of the enployer, NLRBv Witfield v Pickle ., 374 F.2d 576 (5th GQr.,

1967), or that absent his union activities the enpl oyee woul d have been

treated differently. Frosty Mrn Meats Inc. v. NLRB, supra.

Here, the General (Gounsel established the discrimnatory notive for
the lay-offs of Torrez, Rubio, Avina and Ramrez when he showed that the four
were anong the nost active nenbers of the negotiating coomttee, had not
previously been laid-off at that tine of the year, and had seniority beyond
t hose retai ned.

Mont ebel | o pointed to economc conditions and a | oss of custoners as
justification for the lay-off of Torrez, Rubio, Avina, Ramrez and si xteen
others on June 4, 1976. They attenpted to justify the conti nued enpl oynent
of eleven other nen after the lay-offs in
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preference over the negotiating coomttee nenbers by insisting they either
had greater seniority or a special skill. They also pointed to individuals,
supposedly al so on the negotiating coomttee, who were not discharged. Wile
the evidence conflicts sonewhat on the conplete roster of commttee nenbers’
it. is settled-that an enployer' failure to discharge all union activists
does not negate discrimnation in connection wth others. N.RBv. Nabors 196
F.2d 865 (5th 8 dr.) cert. den. 344 US 865; NLRB v. Puerto R co Tel ephone
Qonpany 357 F.2d 919 (1st, 1966).

Seniority could not have been the guiding principle, however,
because at |east three of the nen retained had | ess seniority than
the four nenbers of the negotiating coomttee laid-off. Likew se,
the "special skills" criteria for laying-off out of seniority sequence
| acks credibility since Rubio, a skilled irrigator, was |aid-off in-
def erence to Arando Hernandez, a |l ess senior irrigator, wthout any
conpar i son havi ng been nade between the skills possessed by the two
men. Smlarly, Torrez, wth experience as a tractor driver, was
| aid-off while a part-tine worker and col | ege student, Hpolito
Cervantes, was retained. ¥

The conpany's attenpt to rationalize its scourage of the ne-
gotiating commttee nenbers as other than a blatant act of discrim
i nation agai nst them because of their active role wth the union is
not credible. The rehiring of Avina and Ramrez sonme two weeks

| ater, after the conpanies' declaration of inpasse, shows principally

8  Athough the conpany argued that Cervantes coul d do cl oserow

cultivating with a tractor while Torrez never had, there was no evidence to
show ei ther that such operation was required during the period foll ow ng the
| ay-of fs or that Torrez coul d not have quickly-learned the skill invol ved.

- 60-



that the conpany was not gui ded by a sound apprai sal of business needs at the
tine the lay-off decision was nmade but rather by sone other inpetus. That
i npetus, | conclude and so find, was inpermssible anti-union ani nus di spl ayed
in the conpany's bad faith bargai ning, as di scussed herein, and further
denonstrated in the discrimnatory |ay-offs of Ruben Torrez, Jose Rubi o,
Dom ngo Avina and Wal do Ramrez.
[11. The Renedy

Havi ng found that the enpl oyers engaged in certain unfair |abor
practices in violation of section 1153 (a), (c) and (e) of the Act, | shall
recommend that they cease and desist fromsuch practices, and take certain
affirmati ve steps designed to effectuate the policies of the Act.

| reconmend that Pedro Arnendariz, R chard Escal ante, Ruben Torrez,
Jose Rubi o, Domngo Avina and Wal do Ramrez, whom| have found to have been
discrimnatorily laid-off on June 4, 1976, be offered reinstatenent to their
forner positions and conpensated for tine lost in accordance wth the Board' s

fornmul a prescribed in Sunnyside Nurseries, Inc., 3 ALRB 41, for the period

beginning wth their discharge or lay-off and endi ng when they are of fered
reinstatenent. Avina and Ramrez, of course, shoul d recei ve conpensation only
for that period fromtheir lay-off on June 4, 1976, until their recall on June
20, 1976.

Inits conplaints, the General Counsel requested an order directing
respondents to nmake the enpl oyees whol e for the enpl oyers'
failure to bargain in good faith, in accordance wth section 1160. 3

of the Act. Argunents in support of the application of such a nake

whol e renedy were supplied by the General (ounsel, but not addressed
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in respondents’ briefs. A though the Board has not yet established

guidelines for the application of such a potent renedy as "nake wh a
diversity of views has surfaced in briefs to the Board on the question and in
various opi nions of admnistrative | aw of ficers.

Wiere an enpl oyer's bad faith bargai ning has i njured his enpl oyees by
depriving themof economc gains which they woul d have obtai ned had the
parties entered into a coll ective bargai ni ng agreenent, the issuance of a
cease and desi st order or even an affirnmative order to bargain woul d not
provi de adequate relief to the affected enpl oyees and i nstead woul d provide to
the enpl oyer benefits of his bad faith bargai ning. The nmake whol e renedy,
therefore, much like the back pay award in cases of discrimnatory di scharge,
acts both to deter illegal acts and to put enployees in that situation they
woul d have obtai ned absent the enpl oyer's bad faith. It is a renedy
appropriate in all cases where bad faith is found and not off-set by equal ly
egregi ous conduct on the part of the union.

| recomrend that The Board nmake the enpl oyees in these actions whol e
by ordering paynents to themof an anount equal to the difference between what
they received in the formof direct and fringe benefits and what is paid to
conpar abl e enpl oyees at farns in the area where the union negotiated a
contract at approximately the tine that the enpl oyers' bad faith was nanifest.
In this case the enpl oyers' bad faith was evident well before the limtation

period and continued unabat ed, though its expression was altered, until the

heari ng commenced. S nce the first charge all eging bad faith bar-

gaining was not filed until Cctober 22, 1976, however, | recommend that the
nmake whol e renedy be applied retroactively to April 22,
six nmonths prior to the filing date.
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The nake whol e renedy does not put the enpl oyees where they
woul d have been but for the enployers' bad faith if no provisionis
made for restoring the union to the position it woul d have occupi ed
had there been no violations. Wile the Act speaks in terns of
naki ng enpl oyees whol e, their economc status is determned in part
by the union and its bargai ning strength. A uni on whose resour ces
are decinated by protracted negotiations attributable to enpl oyers'
bad faith is not in as good a position to represent its enpl oyees
after a cease and desist order is entered as one not forced to suffer
such unnecessary expenditures of time and noney. The contract nego-
tiated by such a weakened uni on may not include terns as favorabl e
to the enpl oyees as woul d ot herw se have resulted. By requiring
enpl oyers found to have engaged in bad faith bargaining to conpensate
the union for expenditures associ ated with negotiation sessions
nade necessary by such bad faith would further the purposes of the
Act by naking the enpl oyees whol e while deterring insidious surface
or bad faith bargaining. | amtherefore, recommendi ng that, subject
to proof, the enpl oyers reinburse the union for costs and expenses
associ ated w th bargai ning sessions followng April 22, 1976.

Fees and costs were requested by the General Gounsel but in
view of the lack of Board precedent in the area of good faith bar-
gaining, | do not believe that the respondents, by litigating the
issues in this action, engaged in frivolous or vexatious conduct
whi ch shoul d be penal i zed by the awardi ng of such fees and costs and
| recomrend the request be deni ed.

Accordingly, upon the entire record, the findings of fact
and concl usions of |aw, and pursuant to Section 1160.3 of the Act,
| hereby issue the foll ow ng recommended:
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CROER
A Respondents MONTEBELLO RCBE QQ, INC and MOUNT ARBCR NURSER ES,
INC, their officers, agents, representatives, successors and assigns, shall:
1. GCease and desist from
(a) In any nanner interfering wth, restraining or
coercing enpl oyees in the exercise of their right to self-organization, to
form join, or assist |abor organizations, to bargain collectively through
representatives of their ow choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or torefrain fromany and or all of such activities except to the
extent that such right nay be affected by an agreenent requiring nenbership in
a | abor organi zation as a condition of continued enpl oynent as authorized in
sub-division (c) of Section 1153 of the Act;
(b) Dscrimnating inregard to the hiring or tenure of
enpl oynent, or any termor condition of enpl oynent, to encourage or di scourage
nenber ship in any | abor organi zation; and
(c) Refusing to bargain collectively in good faith wth the
UN TED FARM WIRKERS (F AMBERICA, or its authorized representatives .
2. Take the followi ng affirnati ve action which is deened necessary
to effectuate the purpose of the Act:
(a) Bargain collectively in good faith with the UN TED
FARMWIRKERS (OF AER CA, AFL-A Q
(b) Make whol e those persons enpl oyed by Respondents between
April 22, 1976, and the date Respondents begin good faith bargaining wth the

union for any |losses in pay they nay have
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suffered as a result of the Respondents' failure to bargain in good faith
wth the union, as those | osses have been defined in the Renedy portion of
thi s deci sion;

(c) Preserve and nake available to the Board or its agents,
upon request, for examnation and copying, all payroll records, tine cards,
soci al security paynent records, personnel records and report, and ot her
records necessary to determne the anounts necessary to nake whol e enpl oyees
for the | oss of pay they nmay have suffered as a result of Respondents' failure
to bargain in good faith, and to anal yze the back pay due to those enpl oyees,
named herei nafter, discrimnatorily discharged or laid off;

(d) Respondents shall each post the attached applicabl e notice
in English and Spani sh in a conspi cuous place on their properties for a period
of 90 consecutive days during the 1978 peak enpl oynent period. Respondent
shall pronptly repl ace any notices whi ch have been altered, defaced or
r enoved.

(e) Respondents or a representative fromthe Board
shal | read the applicable attached notice to Respondents' assenbl ed enpl oyees
in BEnglish and Spani sh. The notices shall be read on conpany tinme to each
crew of Respondents' enpl oyees enpl oyed during the 1978 peak period of
enpl oynent. The Board agent shall be given a reasonabl e anount of tine at
each reading to answer questions whi ch enpl oyees nay have about the substance
of the notice and their rights under the Act. P ece rate workers shall
recei ve conpensation for tine lost at a rate conputed by taking the average
hourly pay earned during the renai nder of the day and applying that to the
tine consuned by the neeting including the question and answer peri od.
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(f) Respondents shall hand out the applicabl e attached
notice to all currently enpl oyed agricul tural enpl oyees, to all workers
enpl oyed during the 1978 peak season, and shall nail copies to all
wor kers enpl oyed by the respondents during any part of the period from
April 22, 1976, through July 25, 1977, and not currently enpl oyed or
enpl oyed during the 1978 peak season.

(g) Respondents shall informthe Regional ODrector, in
witing, wthin 30 days of the receipt of this Oder and thereafter
shal| report every 30 days, in witing, on the steps taken to conply
wth this Oder.

B. Respondent MINTEBELLO RCBE GQ, INC their officers, agents
representatives, successors and assigns, in addition to the foregoing,
shall take the followng affirmati ve acti on which is deened necessary
to. effectuate the purposes of the Act:

1. Imediately offer to the foll ow ng enpl oyees full
reinstatenent to their forner or equivalent jobs, wthout prejudice
to their seniority or to other rights and privileges: Pedro A nen-
dariz, R chard Escal ante, Ruben Torres, and Jose Rubi o;

2. Make each of the enpl oyees naned i n paragraph B(l), as
wel | as Domngo Avina and Wal do Ramrez, whole for all |osses they nay
have suffered as a result of their discrimnatory discharge or |ay-offs
by paying to thema sumof noney equal to the wages they each woul d
have earned fromthe date of their discharges or lay-offs to the dates
on which they are each reinstated or offered reinstatenent, |ess their
respective net earnings during said period, together wth interest
thereon at the rate of seven percent per annum such back pay to be
conputed in accordance with the fornul a adopted i n Sunnysi de Nurseri es,

Inc.. 3 ALRB 42 (1977).
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ITIS FURTHER GRDERED that al | egations contai ned in the Anended
conpl aints not specifically found to be violations of the Act be, and
hereby are, di smssed.

DATED January 6, 1978.

MRK E MER N
Admnistrative Law Gficer
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APPEND X
NOT CE TO WIRKERS

After a hearing where each side had an opportunity to present
evidence, the Agricultural Labor Relations Board found that we discrimnated
agai nst certain workers because of their union activities by di schargi ng sone
and laying-of f others. The Agricultural Labor Rel ations Board al so found that
we did not bargain in good faith wth the UN TED FARV WIRKERS (OF AMER CA, AFL-
AdQ inviolation of the law The Board has told us to post this notice and
tonmail it to those who worked at the conpany between April 22, 1976, and July
25, 1977.

V¢ will do what the Board has ordered, and also tell you that
the Agricultural Labor Relations Act is a |aw which gives all farm workers
these rights:

1. To form join or help unions;

2. To bargain as a group and to choose whomthey want to speak

for them

3. To act together wth other workers to try to get a contract

or to help or protect one another; and

4. To decide not to do any of the above things.

Because it is true that you have these rights, we promse that:

1. VW wll not do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

2. Vé wll not fire you or lay you of f because you exerci se any
of your rights.

3. V¢ wll offer Jose Rubi o, Ruben Torres, R chard Escal ante and
Pedro Armendariz their old jobs back if they want them
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and we will pay each of them as well as Domingo Avina and Wal do
Ramrez, any noney they | ost because we di scharged or laid themoff.

4. V¢ wll inthe future bargain in good faith wth the UFW
wth the intent and purpose of reaching an agreenent, if possible, on a
col | ective bargai ning contract and we wll give back pay to all of our
wor kers who were enpl oyed between April 22,1976, and July 25, 1977, and
who suffered any | oss of wages or benefits because of our failure to
bargain in good faith.

5. VW will conpensate the union for the costs associated wth
having to participate in negotiation sessions while we were not
bargai ning in good faith.

DATED

MINTEBELLO RCsE QQ, I NC

(Title)
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APPEND X
NOTlI CE TO WIRKERS

After a hearing where each side had an opportunity to present
evidence, the Agricultural Labor Relations Board found we did not bargain
in good faith wth the UN TED FARMWRKERS OF AMMR CA AFL-AQ in
violation of the law The Board has told us to" post this notice and to
nail it to those who worked at the conpany between April 22, 1976, and
July 25, 1977.

V¢ wll do what the Board has ordered, and also tell you that the
Agricultural Labor Relations Act is a |law which gives all farmworkers
these rights:

1. To form join or help unions;

2. To bargain as a group and to choose whomthey want to speak

for them

3. To act together wth other workers to try to get a contract

or to help or protect one another; and

4. To decide not to do any of the above things.

Because it is true that you have these rights, we promse that:

1. VW wll not do anything in the future that forces you
to do, or stops you fromdoing, any of the things |isted above.

2. Ve wll not fire you or lay you off because you exercise any
of your rights.

3. Ve wll inthe future bargain in good faith wth the UFWw th
the intent and purpose of reaching an agreenent, if possible, on a
col | ective bargaining contract and we wll give back pay to all of our
wor kers who were enpl oyed between April 22, 1976, and July 25, 197", and
who suffered any | oss of wages or
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benefits because of our failure to bargain in good faith.
4. V¢ wll conpensate the union for the costs associ ated
wth having to participate in negotiation sessions while we were
not bargai ning in good faith.

DATED,

MONT ARBCR NURSERES, INC

(TitTe)
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