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DEA S ON AND CREER
n Novenber 28, 1978, Admnistrative Law Gficer (ALO Matthew

Gol dberg i ssued the attached Decision in this proceedi ng. Thereafter,
Respondent filed exceptions and a supporting brief, and the General
Gounsel and the Charging Party each filed a brief in reply to Respondent's
except i ons.

The Board has consi dered the record and the ALOs Decision in
light of the exceptions and briefs, and has decided to affirmthe rulings,
find-ings, and conclusions of the ALQ and to adopt his recommended Q der,
to the extent consistent herewth.?

Bar gai ni ng | ssues

The ALO concl uded that Respondent viol ated Labor Code Section

1153(e) and (a) by refusing to bargain in good faith with the UFW He

concl uded al so that Respondent had denonstrated a |l ack of good faith in

the negotiations, and that it had

¥ Menber McCarthy did not participate in this decision.



conmtted certain per se violations of Section 1153(e) and (a). Respondent
takes exception to these conclusions. V¢ affirmthe ALOs concl usi on t hat
Respondent unl awful Iy refused to bargain wth the UFW

The UFWwas certified as the col | ective bargai ning representative
of Respondent's agricul tural enpl oyees on Mirch 17, 1977. 2 O April 7, the
Lhion sent to Respondent a request for information rel evant to bargaining, a
proposal on contract |anguage, ¥ and a request to begin negotiations. On April
28, the Lhion asked that the parties neet to begin negotiations, and agai n
requested the information. The first neeting was eventual |y hel d on June 29,
and was foll owed by el even nore neetings, the last being on Qctober 13. During
that period the parties reached agreenent on only two naj or issues, union

recogni tion and a grower-shi pper clause.

A Bad Faith Bargaining

Respondent did not flatly refuse to neet wth the Unhion. There were
a nunber of neetings, a few areas of agreenent, and sone substantive di scussi on
of the issues. But the Act requires nore than nerely neeting with the ot her

si de and

Z hless otherwise noted, all dates herein refer to 1977.

¥ According to the UPWnegotiator, the Lhion general |y separates coll ective
bargai ni ng agreenents into three parts: |anguage, economcs,, and | ocal issues.
The | anguage section includes general, non-economc contract provisions such as
recogni tion and uni on security. The econom cs section includes such itens as
wages and nedi cal plans. Local issues are those drafted to neet the special
concerns and needs of a particul ar enployer and its enpl oyees, such as the size
of buckets used in picking tonatoes.
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goi ng through the notions of negotiating. Labor Code Section 1153 (e), nodel ed
after Section 8(a) (5) of the NLRA requires Respondent "to bargain
collectively in good faith.” Good faith bargaining is defined i n Labor Gode
Section 1155. 2 as:

the perfornance of the mutual obligation of the agricultural
enpl oyer and the representative of the agricultural enpl oyees
to neet at reasonable tines and confer in good faith wth
respect to wages, hours, and other terns and conditions of
enpl oynent . . ..

Early in the NNRB s history of the NLRA the NLRB not ed:

[1]1f the obligation of the Act is to produce nore than a
series of enpty di scussions, bargaining nust nmean nore than
nere negotiation. It nust nean negotiation with a bona fide
intent to reach an agreenent if agreenent is possible. Alas
MIls, Inc., 3 NLRB 10, 21 (1937).

The duty to bargain in good faith requires, the parties "... to
participate actively in the deliberations so as to indicate a present intention
tofind a basis for agreenent, and a sincere effort nust be made to reach a
common ground.” NLRB v. Montgonery Vrd & Go., 133 P. 2d 676, 686, 12 LRRVI 508
(9th Ar. 1943). Mere. talk is not enough. ¥ Although the Act does not require

the parties to actual |y reach agreenent,

4 As was observed in NLRB v. Hernan Sausage Go., 275 P. 2d 229,
232, 45 LRRM 2829 (5th Qr. 1960):

[Blad faith, is prohibited though done w th sophistication and finesse.
Gonsequently, to sit at a bargaining table, or to sit al nost forever, or
to make concessions here and there, could be the very neans by which to
conceal a purposeful strategy to nake bargaining futile or fail. Hence,
we have said in nore colorful language it takes nore than nere "surface
bargai ning," or "shadow boxing to a draw " or "giving the Uhion a
runaround whil e purporting to be nmeeting wth the union for the purpose
of collective bargal ning. " (footnotes omtted)
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or to agree to any specific provisions,, it does require a sincere effort to
resol ve differences, and "... presupposes a desire to reach ultinmate agreenent,
to enter into a collective bargai ning contract.” NLRB v. |nsurance Agents'

Intl. Uhion', AFL-AQ 361 US 477, 485, 45 LRRM 2705 (1960). "Parties are

obligated to apply as great a degree of diligence and pronptness in arrangi ng
and conducting their collective-bargai ning negotiations as they display in
other business affairs of inportance.” AH Belo Gorporation (WAATV), 170
NLRB 1558, 1565, 69 LRRMI 1239 (1968); nodified 411, f.2d 959 (5th Gr. 1969).

Qur task, therefore, is to determne whether Respondent net its
"...obligation...to participate actively in the deliberations so as to indicate
a present intention to find a basis for agreenent..." Gox, The Duty to Bargain

in God Faith, 71 Harv. L Rev. 1401, 1413 (1958). However, we do not find here,

and it has rarely been found in other cases, an admssion of intent to obstruct
agreenent. Rather, we nust study the whole record, to di scern Respondent's
intent fromthe totality of its conduct. See, e.g. NNRSv. Reed & Prince Mg.
G., 205 F.2d 131, 32 LRRM 2225 (1st dr.), cert, denied 346 US 887 (1953);

B.P. Danond Gonstruction Go., 163 NLRB 161, 64 LRRM 1333 (1967), enforced 410
F.2d 462 (5th dr,), cert, denied 396 U S 835 (1969), General Hectric

Gonpany, supra; MQi |l och Corp.,
LHTTETETETTTT T
HETTEEETEETTE T

5 ALRB No. 63 4.



132 NLRB 201, 48 LRRM 1344 (1961). g

Wth these principles in mnd, we turn nowto the facts of
this case. Won reviewng all of the evidence concerning negoti ati ons
bet ween the Lhi on and Respondent, we find that Respondent engaged in
many dilatory tactics, causing negotiations to be sl ow noving and
| acki ng i n substance. Respondent postponed neetings, changed
negoti ators, del ayed di scussion on substantive issues, and failed to
present adequate contract proposals. @ ven Respondent's nethods, it
woul d be difficult to imagine the possibility of an agreenent being
r eached.

Respondent consistently refused to agree to neeting dates,
and post poned or cancel | ed neetings, thereby interfering wth a regul ar
neeting schedul e. Wile the UFWfirst requested on April 7 and April 28
that the parties begin negotiations, and on May 21 proposed a first

meeting for June 2, the parties did not neet until June 29. ¢

Throughout the next four nonths, the UFWs negoti at or

repeatedl y requested nore neetings, including night and weekend

¥ The Second Arcuit discussed the necessity of relying on
circunstantial evidence to prove bad faith:

The problem therefore, in resolving a charge of bad faith
bargaining, is to ascertain the state of mnd of the party charged,
insofar as it bears upon that party's negotiations. Snce it would
be extraordinary for a party directly to admt a "bad faith"
intention, his notive nust of necessity be ascertai ned fromcircum
stantial evidence. ontinental |nsurance Conpany v. NLRB, 495 P.2d
44, 48, 86 LRRM 2003 (2d A r. 1974).

¥ This delay was partially due to the illness of the UPWs
negotiator, but the Whion was prepared to neet in early June.
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neetings. The Lhion was anxious to reach an agreenent by the end of QCctober,
when Respondent's three-nonth harvest woul d end, as Respondent, a harvesting,
packi ng, and selling operation, apparently had no enpl oyees in the of f-season.

Respondent replied wth delaying tactics. It did not answer
tel ephone calls fromUhion representatives. Its negotiators refused to set a
date for the next negotiating session at the concl usion of each neeting and
clained that their heavy workl oads, as attorneys for many clients, interfered
wth their abilities to neet.

Respondent argues that the UFWitsel f coul d not have net in earnest
until August, when Respondent hired its enpl oyees and the Uhion was in a
position to establish an enpl oyee negotiating coormttee. The record shows,
however, that the existence of the conmttee was not a prerequisite to
neani ngful negotiation, that an interimcomttee was established before the
season began, and that the Unhion always indicated to Respondent its wllingness
to proceed wth negotiations.

Wiere an enpl oyer does not nake itself available for negotiations at
reasonable tines, it nay be inferred that it is attenpting to del ay agreenent.
Insulating Fabricators, Inc., Southern D vision, 144 NLRB 1325, 54 LRRM 1246
(1963), enf’d. nem, 338 P. 2d 1002, 57 LRRM 2606 (4th Ar. 1964),- Solo Qup
Gonpany, 142 NLRB 1290, 53 LRRM 1253 (1963), enf’'d., 332 P. 2d 447 (4th Qr.
1964); "M System Inc., 129 NLRB 527, 47 LRRM 1017 (1960); Henet Wiol esal e

Gonpany, 4 ALRB No. 75 (1978). There is no specific schedul e of neetings,

standi ng al one,
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whi ch woul d or woul d not di scharge Respondent's statutory duty. But Respondent
does have an affirmative duty to nmake pronpt and expeditious arrangenents to
neet and confer, and this is not net by del aying arrangenents for neetings, and
by failing to advi se when anot her neeting coul d be arranged. Exchange Parts
Gonpany, 139 NLRB 710, 51 LRRM 1366 (1962), enf’'d. 339 F.2d 829, reh. denied
341 P.2d 584 (5th dr. 1965); Goronet Casuals, Inc., 207 NLRB 304, 84 LRRVI 1441

(1973). Respondent is also obligated "... to provide a representative who
coul d conduct negotiations wth the degree of diligence expected and required

of it by statute.” Insulating Fabricators, Inc., Southern Dvision, supra, at

p. 1328. The use of an attorney as negotiator cannot excuse del ays caused by
the attorney's busy schedule. N.RB v. Exchange Parts (onpany, 339 F.2d 829, 58
LRRM 2097 (5th dr. 1965); NLRBv. Mlgo Industrial, Inc., 567 F.2d 540, 97
LRRVI 2079 (2d Qr. 1977).

Respondent clains that it net its obligation by neeting twel ve
tines over four or five nonths. As the nunber of neetings al one cannot
determne the presence or absence of good faith on Respondent's part, we
nust evaluate the totality of the circunstances. Ve therefore add to our
consideration the fact that Respondent’'s harvest season is limted to three
nonths, and that its enployees wll in all probability be working el sewhere
after the season ends.

Respondent al so caused del ays when it changed negoti ators, Prom My
t hrough m d- Sept enber, Respondent's chief negotiator was its attorney,

Dressier. On Septenber 21, attorney Soll
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becane Respondent’'s chi ef negotiator, ostensibly because he was not so busy as
Dressier, and would be able to devote all his tine to the sessions. However/
the pace of negotiations did not increase, and Soll clained that he was unabl e
to neet frequently because of his busy schedul e. Rather than speedi ng up

negoti ations, the change of negotiators caused nore del ay while the Uhion
informed Soll of the progress of the talks.

Dfficulties al so arose fromRespondent's failure to provide a
bargai ning representative famliar wth the conpany's operations. Respondent's
attorneys were continual |y del ayi ng di scussion of substantive itens in order to
find out about conpany practices fromRespondent’'s personnel. This probl emwas
especi al |y apparent during di scussions of the UFWs proposal for a hiring hall.
Respondent ' s negotiators suggested a practical neeting to discuss the proposal .
The conpany representative at the neeting, however, was another of Respondent's
attorneys, who was unfamliar wth both the hiring hall proposal and the
conpany' s position.

The NLRB has found' that the failure of an enpl oyer to provide a
bargai ning representative sufficiently famliar wth its operati ons to engage
in fruitful discussions about working conditions and wages nay be an indication
of bad faith bargaining. Goronet Casuals, Inc., 207 NLRB 304, 84 LRRM 1441
(1973)? see also 0 & F Machi ne Products Conpany, 239 NLRB No, 143, 100 LRRM
1090 (1978).

Respondent further del ayed the negotiations by refusing to fully

di scuss any contract provisions until the Uhion had
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submtted a conpl ete proposal . The UPWunw | lingly agreed to this condition.
Meanwhi | e, Respondent was slow in providing infornmation which would aid the UFW
informulating its proposal. A though the Lhion first submtted a conprehensive
reguest for information on April 7, Respondent did not submt a conplete |ist
of its enployees wth their dates of hire, wages, and other infornation until
Qctober 13, and hourly picking rates were not supplied until August 24. These
delays in providing infornmation nmade it difficult for the Union to devel op a
conpl et e proposal .

The NLRB has hel d that the inposition of conditions on the di scussion
of substantive proposal s may be another indication of bad faith. See, e.g.,
Lebanon Gak Hooring ., 167 NLRB 753, 66 LRRM 1172 (1967); Butcher Boy
Refrigerator Door, Gonpany, 127 NLRB 1360, 46 LRRM 1192 (1960), enforced 290
F.2d 22 (7th dr. 1961); Wvetronics Industries, Inc., 147 NLRB 238, 56 LRRV
1212 (1964). FRhodes-Holland Chevrol et Go., 146 NLRB 1304, 56 LRRVI 1058 (1964).

Wiile requiring the Union to submt a full contract proposal,
Respondent’s first proposal omtted approxi nately
THLLTTTTTETE T
THLLTTTTTTTTE T

" Respondent clains that because the Lhion agreed to the condition, it has

waived its right nowto raise the issue. But the-fact that the Unhion accepted
the conditionis not dispositive, as it could not have forced the conpany to
begi n substantive talks. See ."M System Inc., supra. International Union of
Hec. Wrs. v. NLRB, 273 F.2d 243 (3d dr, 1959), cited by Respondent, does not
support its waiver theory. Aso, the evidence in the instant case shows t hat
the Uhion negotiator's acceptance of the conpany's denand was acconpani ed by a
r enar K i[hat she needed the requested infornation to conplete the Uhion's

pr oposal .
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hal f of the articles included in the union proposal. ¥ Respondent slowy added
articles toits proposal until its |ast proposal, submtted Cctober 13. It was
not until Septenber 2 that Respondent addressed any | ocal issues, and then by a
hal f - page docunent addressing three areas. V¢ find that Respondent’'s failure
pronptly to provide a conpl ete counter-proposal, after requiring a conpl ete
proposal fromthe Uhion, and its delay in furnishing requested information to

the Whion, constituted additional indicia of its bad faith. ¥

Wiile the duty to bargain does not require agreenent to any specific
proposal, or the maki ng of concessions, Labor Code Section 1155.2(a), "the
enpl oyer is obliged to make sone reasonabl e effort in sone direction to conpose
his differences wth the union.” NNRBv. Reed & Prince Mg. (., 205 F. 2d 131,
135, 32 LRRMI 2225 (1st dr.), cert, denied 346 US 887 (enphasis in original).

The submission of "predictably

¥ Respondent clains that nmany areas were covered under ot her
articles, apparently claimng that many of the Uhion's proposal s are either
part of a very broad nanagenent rights clause, or are subsuned by the "l eave of
absence" clause. For exanpl e, Respondent clains that "discipline and
di scharge" appears in its nanagenent rights clause. That cl ause, however,
states only that managenent has the right to direct and supervi se enpl oyees.
Smlarly, it clains that | eaves, vacations, illnesses, and funerals are all
covered by the article on unpaid | eaves. This argunent is not indicative of a
good faith effort to reach agreement. As to several of the itens, there was no
apparent rel ationship between the itemand the article cited by Respondent.

¥ we do agree with Respondent, however, that sone subjects covered by the
Lhi on' s proposal were not nandatory subjects of bargaining and that Respondent
cannot be required to bargai n about suc subLects. S nce nany itens omtted
from Respondent' s proposal were rmandat orK subj ects, however, we do not find it
necessary in this case to categorize each of the disputed topics.

5 ALRB No. 63 10.



unaccept abl " proposal s nmay i n sone circunstances indicate bad faith. See,
e.g., Suart Radiator Gore Mg. (0., 173 NLRB 125, 69 LRRM 1243 (1968).

h ctober 13, Respondent finally submtted a proposal on vacati ons.
But applying the requirenents stated in the proposal woul d nean that no current
enpl oyees woul d be eligible for vacations. Respondent al so submtted a hol i day
proposal whi ch provided for extra pay on one holiday, Labor Day, which was a
day no one ever worked. These articles were "predictably unacceptabl e, and
their submssion at such a |ate day provides further indication of Respondent's
| ack of desire to reach agreenent.

Respondent' s |l ack of good faith is al so apparent froma docunent it
requi red enpl oyees to sign on Septenber 13, before they were allowed to return
to work froma one-day work stoppage. A though there was rmuch testi nony,

i nvol ving transl ati ons back and forth between English and Spani sh, concer ni ng
whet her Supervi sor Frances Arroyo tol d enpl oyees that they could be fired or
that they could be replaced if they engaged in a strike, we do not find it
necessary to resolve this conflict. By requiring individual enployees to sign
an agreenent that they would foll owthe conpany's regul ati ons and woul d not
engage in protected activity, Respondent unlawfully bypassed the Uhi on and.
negotiated directly wth the enpl oyees. See, e.g., Hastics Transport, Inc.,
193 NLRB 54, 78 LRRM 1185 (1971); Misi & Son Trucking, Inc., 197 NLRB 198, 80
LRRM 1325 (197_2), The Suprene Court stated in Medo Gorp. v. NNRB 321 U S
67, 684, 14 LRRV
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581 (1944):

[I]t is aviolation of the essential principle of

col | ective bargai ni ng_ and an infringenent of the Act

for the enployer to disregard the bargai ni ng

representative by negotiating wth individual

enpl oyees. . .

Mewng all of the above conduct, along with the per se_

refusal s to bargai n di scussed bel ow, we concl ude that Respondent
unlawful |y attenpted to del ay negotiations until the end of the harvest,

inan effort to preclude the possibility of agreenent on a contract.

B. Per Se Refusals to Bargain

Wii | e we general |y probe conduct for evidence of the presence or
absence of subjective "good faith," some types of conduct, even when
viened i ndependent|y, constitute per se violations of the duty to bargain,

wthout regard to good or bad faith. Mrris, The Devel opi ng Labor Law p.

322. Such conduct, in addition to constituting an i ndependent viol ati on,
acts to support an inference of bad faith. Ibid., p. 323. Thus, where an
enpl oyer institutes unilateral changes in working conditions during the
course of negotiations, it violates the duty to bargain. N.RBv. Katz,
369 US 736 (1962); NNRBv. Anerican Mg. Go. of Tex., 351 f.2d 74 (5th
dr. 1965 ? NRBv. Md-Vst Towel & Linen Service, Inc., 339 F. 2d 958
(7th dr. 1964), NLNRBv. VWnder Sate Mg. Go., 344 F,2d 210 (8th drr,

1965), The ALO concl uded that Respondent unlawfully instituted unil ateral
changes by i npl enentating new pi cking rates and by reduci ng the guarant eed

hours paid to dunpers and checkers. V& affirmthe ALOs concl usi ons.
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Respondent and the union initially agreed, in vague terns, that
Respondent coul d rai se the picking rate for the 1977 season over that paid in
1976. Although we find that the agreenent was uncertain enough to justify
Respondent reasonably believing that the union had consented to an hourly rate
of $3.25, Respondent could not have inferred that it could thereafter rai se the
rate to $3.55, and then change to a piece-rate, and a higher rate for second-
pi cki ng, w thout consulting the union. Respondent's w tness Francis Mir phy
admtted that Respondent inplenented these changes in the picking rate w thout
consulting wth the UFW Uhilateral inplenmentation of a wage increase
constitutes a change in a significant termof enpl oynent w thout regard to the
union's role as representative of the enpl oyees, and has been consi dered "by
far the nost inportant 'unilateral act, "NLRBv. Ftzgerald MIls Corp., 313
F.2d 260, 267, 268 (2d Ar.), cert, denied 375 US 834 (1963), and a per se
violation. NRBv. Katz, supra;, N.NRB v. Burlington Renderi ng Conpany, 386 P.2d
699 (2d dr. 1967).

Respondent asserts that institution of the wage increase sinply
followed its past practice, since in 1976 it had swtched froman hourly rate
to a piece-rate, and then to a higher rate for second-pi cki ng. Respondent's
practice, however, is limted to one season in 1976, and the rai ses di d not

fol | ow any nechani cal, prescribed pattern. As the Gourt stated in NLRB v. Kat z,

supra, 369 U S at 746
[T]he raises...were in no sense autonatic, but were inforned

by a | arge measure of discretion. There sinply is no way in
such case for a
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uni on to know whether or not there has been a substantial
departure frompast practice...

W also affirmthe ALOs concl usion that Respondent unilaterally
i npl enented a policy of paying checkers and dunpers for only four hours if they
wor ked four hours or |ess, and paying themfor eight hours if they worked nore

than four and up to eight hours. ¥

Respondent al so viol ated Section 1153(e) by refusing to provide the
UFWw th the infornmation it requested concerning the conpany' s production and
yield. S nce Respondent’'s enpl oyees are sonetines paid on a piece-rate, and
the hourly rate is used at certain tines during the harvest, Respondent's yield
and production figures are closely related to the i ncone of the enpl oyees. V¢
find that Respondent violated the Act by failing and refusing to provide
I nformation whi ch was rel evant to wages, NLRBv. Yawran & Erbe Mg. (., 187
F.2d 947 (2d dr. 1951), General Hectric Gonpany v. NLRB, 466 P.2d 1177 (6th

dr. 1972), and which was necessary to enable the union to intelligently
determne appropriate wage rates. See The Fafnir Beari ng Conpany, 146 NLRB
1582, 56 LRRM 1108 (1964), enforced 362 P.2d 716 (2d dr. 1966); J.I. Case (.
v. NNRB, 253 P. 2d 149 (7th dr. 1958). Respondent did not fulfill its duty by

providing only the

& Respondent argues that a stipulation entered into by the parties

denonstrated that this policy was effective in 1976. Ve disagree. Wile the
stipulation does reflect one day in 1976 where dunpers and checkers were pai d
for only four hours of work, it also denonstrates that on several occasions

t hese enpl oyees were pai d for eight hours even though they worked | ess than
four hours. Wile in 1976 Respondent nay not have fol | oned a consi st ent
practice, in 1977 it distributed a notice to enpl oyees establishing the new

pol i cy.
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gross nunbers of enpl oyees and acreage, or by offering to allowthe union to
| ook through its general office records.

C Respondent's daimof Bad Faith Bargai ni ng by the Ui on

Respondent contends that the Union exhibited bad faith by taking
access W thout bargai ning and by submtti ng an enpl oyee petition regardi ng
Labor Day, and that bad faith on the part of the union precludes findi ng
Respondent guilty of a violation. Wile a refusal to bargain by a uni on nay
wei gh on our decision as to whet her an enpl oyer engaged i n unl awful conduct,
see Superior Engraving Go. v. NLRB, 183 f.2d 783 (7th dr. 1950), cert, denied
340 US 930 (1951), we find here no evidence of bad faith by the Union.

W have al ready considered the incidents of access by UFW

representative Linda Manney in our earlier decision, Q P. Mirphy & Sons, 4

ALRB Nb. 106 (1978). V& held there that a certified bargai ning representative
is entitled to take post-certification access at reasonabl e tines and pl aces
for any purpose relevant to its duty to bargain as the representati ve of the
enpl oyees. Wiile Manney did not followall of the suggested procedures we
outlined in that case, we find that her conduct did not amount to bad faith.
In any event, Manney's actions were limted to a two-week period in early
August, while Respondent' s unl awful conduct spanned a. nuch | onger peri od.

Gonsidering a simlar allegation, the NLRB has sai d:

Al t hough cont enpor aneous conduct of a union in connection with
bargai ning nay well be a factor to be considered in
determning if an enpl oyer has refused to bargain, the Act

pl ai nly does not contenplate that a refusal by a union to
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bargain at one tine operates to absol ve an enpl oyer from
obeyi ng the nandate of the Act to bargain collectively on
any subsequent occasion. Tines Publishing Gonpany, 72 NLRB
676, 683 (1947).

Respondent further clains that the Union exhibited bad faith when
enpl oyees submtted a petition concerning a Labor Day holiday. According to
Respondent's witness Edw n ol on, this petition was recei ved by the conpany
directly fromthe enpl oyees. As there is no evidence in the record of any UFW
i nvol venent in the circulation or submssion of the petition, we find that such
actions do not establish any bad faith on the part of the union.

V¢ concl ude that Respondent has viol ated Labor Gode Section 1153(e)
and (a) by inplenenting new pi cking rates, by reducing the guaranteed hours
paid to dunpers and checkers, and by failing and refusing to provide the ULFW

w th production and yield infornation.
Non- Bar gai ni ng | ssues

A Aroyo's Satenent Goncerning Hring Mnors

The ALO concl uded that Respondent unlawful ly threatened to di scharge
all enpl oyees who were mnors. Respondent excepts to this concl usion, and we
find nerit in the exception. W agree with the ALOthat the testinony of
various General (ounsel's w tnesses on this issue was in conflict, and was
intrinsically illogical. Ve therefore conclude that the General (ounsel has not
net its burden of proving that an unl awful threat occurred.

LITTTTETTEIT g
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B.  The Wrk S oppage

During negotiations wth Respondent, the URWcoordi nated an enpl oyee
negotiating coomttee, nade up of representatives fromRespondent's crews. The
coomttee nenbers attended the negotiation sessions, gave suggestions to the
Lhion representatives, and reported to the enpl oyees on the progress of the
bargai ning. The season began in early August, and during the fol |l ow ng nont h,
the coomttee nenbers becane disillusioned wth the lack of progress in the
negoti ations, and Respondent's unw | |ingness to bargai n seriously.

h Septenber 9, the enpl oyee negotiating conmttee net wth ot her
workers and devel oped a plan to "pick dirty." ¥ The notive behind the plan was
to put pressure on the conpany. The plan did not contenpl ate a conpl et e work
stoppage, but sone enpl oyees apparently assuned that woul d be the event ual
result of their actions.

Wen the enpl oyees arrived at work on Septenber 12, the plan was
i npl enent ed. Respondent' s supervi sors began to check the enpl oyees' full
buckets, and after rejecting several buckets, Respondent di scharged Sal vador

Hirtado, a nenber of the negotiating comittee, ¥

W "Drty picking" involves not only picking ripe, well-forned tonatoes, but
al so rotten and msshapen fruit, and not renoving stens or dirt clods. Wile
Respondent's wtness SSeven Hghfill testified that depending on field
conditions, the rate of dirty picking is generally 25 percent, and may be as
high as 40 or 50 percent; it is clear that the enpl oyee pl anned to cause a
hi gher -t han-average rate of dirty pi cking.

' The ALOfound that Hurtado was |awful |y di scharged, and no exception was
taken to this finding.
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Shortly after Hurtado was discharged, a majority of the enpl oyees
val ked out of the field, and did not resune work that day. The enpl oyees
congregated at the edge of the field, and sone shouted that they desired a
contract, and conpl ai ned of Respondent’'s "bad faith.” Antonio Margarito,
presi dent of the enpl oyees' negotiating conmttee, addressed the workers,
stating that they were stoppi ng work because of Respondent's bad faith.

The fol l ow ng day, Septenber 13, after signing the "no strike"
agreenent di scussed supra, p. 11, the enpl oyees entered the field to begin
work. In the presence of three of Respondent’'s five crews, Margarito
guesti oned t he supervi sors concerning Hirtado' s absence, and was told that he
had been fired, Margarito then told Supervisor Arroyo that the enpl oyees woul d
not work unl ess Hiurtado were rehired. Arroyo answered that if the enpl oyees did
not begin work within fifteen mnutes, they could all be considered fired.
Follow ng Arroyo's statenent, Margarito and Arnul fo Gazca drove to the | ocation
where crews four and five were to begin working, to tell those enpl oyees that
the other crews had stopped work. Mst of the enpl oyees then left the fields.

Respondent argues that we should reject the ALOs credibility
resol utions, and instead credit its wtnesses that Arroyo did not threaten the
enpl oyees wth discharge, but rather told themthat if they did not begin work
wthin fifteen mnutes,, they would have to | eave the field. VW have revi ened

the testinony of the wtnesses to A‘lroyo' s statenent, and we
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conclude that the ALOs credibility resol utions are supported by the record.
Wil e the version reported by two of Respondent's witnesses ¥ contained no
threat of discharge, the ALOcredited the testinony of four enpl oyee w t nesses
that Arroyo threatened the enpl oyees wth discharge. The testinony by these
four wtnesses is consistent, and the record as a whol e supports the ALO s
findi ngs.

Respondent points to a statenent nmade by conpany negotiator Dressier
on Septenber 14, that the enpl oyees had not been fired. A though we agree that
this statement and Respondent's subsequent conduct in offering reinstatenent to
sone of the enpl oyees coul d be consistent wth a belief that the enpl oyees were
econom c strikers and were not di scharged, this conduct occurred after Arroyo' s
threat, and cannot relieve Respondents of liability for her statenent and the
effect it had on the enpl oyees. Once Arroyo told the enpl oyees that they woul d
all be considered di scharged, they coul d reasonably conclude that if they
failed to begin work wthin fifteen mnutes they woul d be ternm nat ed.

VW also affirmthe ALOs concl usion that on Septenber 12, when the

enpl oyees st opped working, they engaged in an unfair |abor practice strike

rather than an economic strike. ¥ An

¥ The ALO apparently overl ooked the testinony of Carlos Escarcega when he
found that Arroyo' s testinony was uncorrobor at ed,

¥ Respondent cl ai ns that the "dirty-picking" plan constituted activity not
protected by Labor Code Section 1152, and that the enpl oyees were therefore
di scharged for cause. Were enpl oyees are di scharged for activity which is not
protected, the discharges

(fn. 14 cont. on p. 20)
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unfair labor practice strike is activity whichis "initiated in whole or
in part in response to" the enployer's unfair |abor practices, while an
economc strike is one "neither caused by nor prol onged by" unfair |abor

practices. Mrris, The Devel oping Labor Law, p. 525. Wile the strike

nay have been triggered by the di scharge of Hurtado, we find that, it
was a result of the enpl oyees' disillusionnent and frustration wth
Respondent's failure to bargain in good faith, and was therefore an

unfair |abor practice strike. N.RBv. Goniort, Inc., 365 F.2d 867 (8th

dr. 1966). An enployer's illegal conduct need only be a "contributing
cause" of a strike, to nmake it an unfair-labor-practice strike. NRBv.
VWoster Dv. of Borg-Vérner Gorp., 236 P.2d 898 (6th dr. 1956), rev’'d
on other grounds, 356 U S 342 (1958).

Respondent argues that the true purpose of the work stoppage
was to obtain a contract wth higher wages, and that the coomttee
nenbers sinply knew the inportance of using the legal term"' bad faith."
V¢ find Respondent's efforts to distinguish the desire to reach a
contract froma protest of its illegal conduct a neani ngl ess exerci se,
since these goals are inevitably interrelated, As the NLRB stated in

A bion Corp.,

(fn. 14 cont,)

may be lawful . Hk Lunber Conpany, 91 NLRB 333, 26 LRRM 1493 §1950). But
here Respondent di scharged only one enpl oyee on Septenber 12 for picking
di rtﬁ, and the ALOfound that discharge to be lawful. Wen the enpl oyees
sought to return to work the fol | ow ng day, Respondent signified its

w | ['ingness to have themreturn by requiring themto sign the "no
strike” argunent. Respondent cannot now claimthat it later fired the
enpl oyees for their activities on the preceding day. See M newel d
C_orrpgny,h Dvision of Rasco, Inc., 127 NLRB 1616, 1628 (1960), and cases
cited therein.
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228 NLRB 1365, 1367, 95 LRRM 1316 (1977), enforced in pertinent part 593 F. 2d
936 (10th dr. 1979).

. even if the sol e reason for the enpl oyees' voting to strike was that

there woul d be no new contract, sti || Respondent ' s unlawful conduct was
at least in part a cause of th_e strike for it was that conduct that _
precluded a new agreenent’'s being reached. . .Wat is inportant is what in

fact caused the strike in whole or in part, and not.,. the "enpl oyees'
consci ous reasons for going on strike,” though these reasons nay
correspond wth the incidents or conduct that in actuality caused a
particul ar wal kout .

See al so, NLRB v. r m ngham Publ i shing Gonpany, 262 F,2d 2 (5th dr. 1958) .

V¢ concl ude, therefore, that when the enpl oyees stopped work on Septenber 12
they were engaged in an unfair |abor practice strike.

O Septenber 13, the enpl oyees decided to continue their strike once
they had determned, that Respondent woul d not permit Hurtado to return to
work. Wien they refused to work, Supervisor Arroyo told the enpl oyees that they
were all to be fired. "The right to strike is clearly protected by Labor Code
Section 1152, and by di schargi ng the enpl oyees for striking, Respondent
viol ated Labor CGode Section 1153 (c¢) and (a). Cagle's Inc. , 234 NLRB No, 170,
98 LRRMI 1117 (1978) |,
pertinent part, 588 F,2d 943 (5th cir. 1979) ; see also, NLRB v.

International Van Lines, 409 U S 48 (1972). C Reinstatenent & Backpay

Because the enpl oyees were unl awf ul | y di scharged, they have a right
to backpay fromthe tine of their discharges until Cctober 15, when Respondent
offered themreinstatenent. Abilities and Godw Il, Inc., 241 NLRB No, 5, 100

LRRM 1470, In this recent case, the NLRB overrul ed earlier precedent to the

contrary and hel d
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that unlawful |y di scharged strikers are not required to request reinstatenent
in order to activate the enpl oyer's backpay obligati on.

Respondent asserts that we should apply the NLRB rul e established in
Sout hwestern Pipe, Inc., 179 NLRB 364 (.1969), nodified 444 F.2d 340 (5th dr.

1971), tolimt its backpay liability as to the forty positions it offered
Septenber 1S, V@ find the rule announced by the NLRB in that case to be
i napplicable to the facts of this case. In Southwestern A pe, the NLRB hel d

that where an enpl oyer offers reinstatenent to only a portion of the unfair
| abor practice strikers, those strikers may refuse the offer of reinstatenent
wthout losing status as strikers, but the enpl oyer's backpay liability is

tolled as to those enpl oyees who have been offered work. The Sout hwestern P pe

rule applies to enpl oyees who are engaged in a strike; and not to di scharged
enpl oyees. The NLRB recently enphasi zed that unlawful |y di scharged strikers
are to be treated the sane as other victins of unlawful discrimnation. See

Abilities and Godw ||, Inc., supra. Indeed, the rational e adopted by the NL.RB

I n Sout hwestern P pe nakes no sense when applied to a case where the strikers

have been di scharged. Sout hwestern P pe was concerned wth the probl emof an

enpl oyer who in good faith believed that its enpl oyees were engaged in an
economc strike, and offered to reinstate themas openings occurred. In this
case, however, Respondent discharged its striking enpl oyees. Therefore, the
record does not reflect a situation where the enpl oyer in good faith believed

that its enpl oyees were sinply economc strikers. See NRBv. M Sore,
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Inc., 468 F.2d 1146 (7th Ar. 1972), cert, denied, 410 US 910
(1973). ¥

V¢ concl ude that Respondent's backpay liability to the
di scharged strikers extends from Septenber 13 until Cctober 15. %
Respondent clai ns that the enpl oyees shoul d be deni ed backpay because
of violence and threats whi ch took place in Septenber and Cct ober. The conduct
referred to by Respondent falls into three categories: activities in the
fields, threats, and danage to vehi cl es.
Wil e strikers engaged in sone msconduct in the fields on Septenber
12 and on subsequent occasions, we find that the incidents were not so flagrant
as to justify depriving these enpl oyees of their backpay rights. See Republic
Steel Gorporation v. NLRB, 107 F,2d 472 (3d dr. 1939), cert, denied 309 U S

684 (1940). n Septenber 12, sone tonatoes were thrown at persons who
conti nued worki ng, and one enpl oyee, A enentina Chavez, was di scharged for

hitting a fellowworker wth a

= A though Respondent's attorney, on Septenber 14; denied that the enpl oyees
had been di scharged, and stated that they could return to their jobs, on the
fol  ow ng day Respondent offered only 40 jobs to the approxinately 150
enpl oyees. In addition, on Septenber 14, Charlie's Farns, a partner wth
Respondent' s parent conpany, contracted with a |abor contractor to provide
crews to performthe harvest work the di scharged enpl oyees usual |y di d. o
Respondent still purchased the harvested tonatoes, and Francis Mirphy testified
that Respondent suffered no nonetary harmby not performng the harvest work.
It is clear fromthe record that Respondent coul d have chosen to rehire all of
Its enpl oyees to performthe work.

¥ \¢ reject the ALOs concl usion that Respondent viol ated the Act by
soliciting strikers toreturn to wrk. Wile the reinstatenent offers were
insufficient to toll Respondent's backpay liability, the record does not
support a finding that they constituted an i ndependent unfair | abor
practi ce.
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tomato. ¥ No other specific enpl oyees were identified. On
one occasi on, on Septenber 17, sone of the di scharged enpl oyees ran across a
broccoli field adjacent to where Respondent’s enpl oyees were working. Broccoli
plants were tranpl ed, and sone of the workers ran to their cars. ¥

V¢ do not condone violent acts or conduct during a strike, and we
will nmake all efforts to prevent violence, but we are al so anare that "[t]he
transformati on fromeconomc to physical conbat by those engaged in the contest

Is difficult to prevent even when cool heads direct the fight," Republic Seel

Gorporation v. NLRB, supra, at 479, and that the denial of backpay as a renedy

for an enployer's unfair |abor practices constitutes a severe puni shnent to
enpl oyees. Drivers Lhion v. Meadownoor Go., 312 US 287 (1949); Associ ated
Qocers of New England v. NLRB, 562 P.2d 1333 (1st dr. 1977). V¢ nust

therefore weigh the gravity of the enpl oyees’ m sconduct agai nst the enpl oyer's
unl awf ul acts whi ch provoked the enpl oyees’ resort to msconduct, before
depriving the enpl oyees of backpay. Ramona' s Mexi can Food Products, 203 NLRB
663, 685, 83 LRRM 1705 (1973), enf’d 531 F.2d 390 (9th dr. 1975); Local 833,
UAW V.

7\ affirmthe ALOs concl usi on that Chavez' discharge was |awful, and we

note that no exceptions were filed thereto. She, therefore, is not entitled to
backpay or reinstatenent.

¥ Respondent's witness Mke Mirphy al so testified that on Septenber 12 and
21, strikers entered a field and damaged tonato plants. Neither of these

i nci dents was corroborated, and al though Respondent’'s w tness Andy Mirphy was
inthe fields daily to docunent Uhion violations wth his canera, there was no
phot ogr aphi ¢ evi dence of these incidents. Andy Mirphy testified that on

Sept enber 12 there was not hing to phot ogr aph.
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NRB, 300 F.2d 699 (D.C dr.) cert, denied 370 U S 911 (1962); Glay & . v.
NRB, 371 F.2d 259 (7th dr. 1966), cert. denied 387 US 944 (1967). A factor

whi ch we consider significant here is that nmuch of the conduct conplained of is
not attributed to any naned i ndividual s, and denial of backpay for all

enpl oyees woul d puni sh nany for the acts of a few See, e.g., More Business
Form 224 NLRB 393, 93 LRRVI 1437 (1976), amended, 226 NLRB 688, enf'd in
pertinent part 574 F.2d 835, 98 LRRM 2773 (5th dr. 1978); NLRB v. Canbria d ay
Products Go., 215 F. 2d 48 (6th dr. 1954). V¢ conclude that the msconduct in

the fields was not so aggravated or coercive as to justify denyi ng backpay to
t he enpl oyees.

Several enpl oyees testified that they were threatened by striking
enpl oyees that if they continued to work they or their vehicles woul d be
harmed. Specific testinony identified Sal vador Hurtado, F del A eantar and
Guadal upe Al cantar as naking such threats. ¥ Because Hurtado was lawful |y
di scharged, he is not eligible to recei ve backpay in any event. V¢ wl| not
order backpay for M. or Ms. Acantar, as we find that their statenents
constituted threats of viol ence and tended to restrain and coerce enpl oyees,
NLRB v, Pepsi (ola Gonpany of Lunberton, Inc., 496 F. 2d 226, 86 LRRVI 2251 (4t h,
dr. 1974).

A though sone vehi cl es owned by enpl oyees were danaged during the

strike, there is insufficient evidence to |ink any

' Wtnesses al so identified Beatrice Saval a and Luz Sanchez as speaki ng to

them but these conversations constituted no nore than attenpts to persuade the
listeners to join the strike.
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strikers to these acts. N.RBv. Ganbria day Products (., supra.

V¢ wll not deny any of the enpl oyees their right to backpay in the
absence of such proof.

In sum we shall order Respondent to pay backpay to all
enpl oyees discrimnatorily discharged on Septenber 12, with the
exception of FHdel and Quadal upe A cantar.
D Mike-Wol e Renedy

V¢ have concl uded that Respondent viol ated Labor Code Section

1153(e) and (a) by failing and refusing to bargain in good faith, and we
find, based on the record in this case, that by its illegal conduct
Respondent was responsible for the parties' failure to reach an
agreenent. Accordingly, we shall order Respondent to neet and bargain
collectively in good faith wth the UFWand to nake its enpl oyees whol e
for the | oss of wages and ot her economc | osses they incurred as a
result of Respondent’'s refusal to bargain, plus interest. In fixing a
date for the beginning of illegal bargaining in a surface-bargai ning
case, We recognize that prelimnary arrangenents prior to actual
negotiations are an inherent part of the bargai ning process. V¢ al so
recogni ze that the very nature of a surface-bargai ning case nakes it
difficult toidentify wth exactitude the first appearance of bad faith,
even when such bad faith underlies the entire course of bargaining, V¢
w ll, however, base the nake-whol e renedy upon evi dence in the record
whi ch we believe first establishes bad faith,. V find in this case that
Respondent first denonstrated its intention not to bargain in good faith

on June 29, the date of the first negotiation session,
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by such conduct as refusing to provide information to the UFWand
condi ti oni ng bargai ni ng upon recei pt of a conpl ete proposal fromthe
Lhi on. The nake-whol e renedy shall continue until such tine as
Respondent commences to bargain in good faith wth the UAWand
thereafter bargains to a contract or a bona fide i npasse.
CROER

Pursuant to Labor Gode Section 1160. 3, Respondent Q P. Mirphy
& Sons, its officers, agents,, successors and assigns, shall:

1. GCease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in Labor Code Section 1155. 2(a),
wth the UFW as the certified exclusive collective bargaini ng
representati ve of Respondent's agricultural enployees; and in
particular by unilaterally changi ng enpl oyees' wages or worki ng
conditions, or by failing and refusing to furnish infornation rel evant
to collective bargaining at the UFWs request.

(b) D scouragi ng nenber ship of enpl oyees in the UFWor
any other |abor organization by discharging any of its agricul tural
enpl oyees for participating in concerted activities.

(c) Inany other manner interfering wth, restraining/ or
coercing agricultural enpl oyees in the exercise of the rights
guar ant eed them by Labor Gode Section 1152.

2. Take the follow ng affirmati ve actions which are deened
necessary to effectuate the policies of the Act:

(a) Uoon request, neet and bargai n col |l ectively
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ingood faith wth the UFWas the certified excl usive collective
bargai ning representative of its agricultural enployees, and if an
under standi ng i s reached, enbody such understanding in a si gned
agr eenent .

(b) Make whol e those enpl oyees enpl oyed by Respondent in
the appropriate bargaining unit at any tine between June 29, 1977, to the
dat e Respondent commences to bargain in good faith and thereafter
bargains to a contract or a bona fide inpasse, for all |osses of pay and
ot her economc | osses sustai ned by themas the result of Respondent's
refusal to bargain, as such | osses have been defined i n AddamDairy, dba,

Rancho Dos Ros, 4 ALRB No. 24 (1973).

(c) Make whol e each of the agricultural enpl oyees
discrimnatorily discharged on Septenber 12, 1977, with the exception of
F del Alcantar and Quadal upe A cantar, for any | osses he or she suffered
as aresult of his or her discharge, by paynent to each of thema sum of
noney equal to the wages they lost plus the expenses they incurred as a
result of Respondent’'s unl awful discharge of themuntil Cctober IS 1977,
| ess their respective net interimearnings, together wth interest
thereon at the rate of seven percent per annum Backpay shall be conputed
in accordance wth the formul a establ i shed by the Board i n Sunnysi de

Nurseries, Inc., 3 ALRB No, 42 (1977).

(d) Preserve, and upon request, nake available to the
Board or its argents for examnation and copying, all records
rel evant and necessary to a determnation of the anounts due to the

af orenent i oned enpl oyees under the terns
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of this Qder.

(e) Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board Agent into appropriate | anguages, Respondent shal |
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(f) Post copies of the attached Notice in
conspi cuous places on its property for a 90-day period, the tines and pl aces
of posting to be determned by the Regional ODrector. Respondent shall
exerci se due care to replace any Notice which has been al tered, defaced,
covered or renoved.

(g) Provide a copy of the attached Notice to each enpl oyed
hired during the 12-nonth period fol |l owi ng the date of issuance of this
Q der.

(h) Ml copies of the attached Notice in all appropriate
| anguages, wthin 30 days after issuance of this Oder to all agricultural
enpl oyees referred to in paragraph 2(c) above.

(i) Arrange for a representati ve of Respondent or a Board Agent
todistribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. The reading or readi ngs
shall be at such tines and pl aces as are specified by the Regional Drector.
Fol I owi ng the readi ng(s): the Board Agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
enpl oyees may have concerning the Notice or their rights under the Act, The

Regional Drector shall determne a reasonable rate of conpensation to be paid

by
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Respondent to all nonhourly wage enpl oyees to conpensate themfor tine |ost at
this readi ng and the questi on-and-answer peri od.

(j) MNotify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, of the steps which
have been taken to conply wth it. Udon request of the Regional Drector,
Respondent shall notify himor her periodically thereafter in witing of
further actions taken to conply wth this Oder.

It is further ordered that the certification of the UFW as the
excl usi ve col | ective bargai ning representative for Respondent's agricul tural
enpl oyees, be extended for a period of one year fromthe date on whi ch
Respondent commences to bargain in good faith with the UFW

Dated: Gctober 26, 1979

GERALD A BROM Chai rnan

HERBERT A PERRY, Menber
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MEMBER RJ Z, Goncurri ng:

| concur wth the magority inthe finding of a Section 1153(e)
violation and wth the application of the nake-whol e renedy. | woul d, however,
extend the application of the renedy to the date the Respondent received the
union's April 7, 1977, letter requesting the conpany to bargain.

The majority finds, and | agree, that the totality of the
ci rcunstances reveal s that Respondent engaged in surface bargai ning over the
entire period of negotiations. Respondent engaged in dilatory tactics,
consistently refusing to agree to neeting dates and post poni ng or cancel ling
neetings. The record, however, reveal s that Respondent enbarked upon this
course of delay well before the first negotiations session. The uni on sent
Respondent letters on April 7, 1977, April 28, 1977, and My 21, 1977,
reguesting certain infornmati on and requesting that they neet and bargain.
May 27, 1977, the union nade a simlar request by phone whi ch al so proved

fruitless. It was not until June 1, 1977,
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that the union received a response from Respondent sendi ng what anmounted to

i nconpl ete information and inquiring as to acceptabl e neeting dates. Despite
the union negotiator's illness sonetine between June 3, 1977, and June 29,

1977, the date of the first negotiations neeting, it is apparent that the union
was ready and wlling to negotiate wth Respondent fromthe tine they first
formal |y requested bargaining in the letter of April 7, 1977. Respondent's
behavi or fromthe tine of the union's first bargai ning request was sinply part
and parcel of Respondent's dilatory conduct whi ch continued throughout the
negoti ati ons.

Inarriving at its June 29, 1977, date, the najority first nakes a
determnation that the Enpl oyer was in fact engagi ng i n surface bargai ni ng by
examning the totality of circunstances. It next, apparently out of a deference
for the prelimnary arrangenents that are inherent in the negotiation process,
begi ns the application of the make-whol e renedy at a tine when it determ nes
that the Respondent’'s bad faith first becanme apparent. It seens to be saying
that this is where the surface bargai ning began. Wiile I, too, recognize the
need for prelimnary arrangenents in the bargai ning process, | neverthel ess
bel i eve that the reliance on the first appearance of bad-faith bargaining to
begin the renedy is msplaced. This is especial ly so when one considers the
nature of the violation: surface bargaining. | submt that a skilled
negoti ator coul d conceal his bad-faith bargaining for a considerabl e period of
tine in surface bargai ning cases. The first appearance of bad-faith bargai ni ng

is, inny opinion, irrel evant.
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In surface bargai ning cases, | woul d begi n the nake-whol e renedy
fromthe tine of the union's first request for negotiations unless it can be
shown: (1) that the union was not in fact prepared to bargain, or (2) that any
delay attributable to the enpl oyer after such a request was due to the need for
legitinmate prel imnary arrangenents. There w Il indeed be cases where either or
both of these factors wll be present. | submt that this is not such a case.
Dated: Cctober 26, 1979

RONALD L. RUZ, Menber
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NOT CE TO BMPLOYEES

After a hearing at whi ch each side had a chance to present its facts,
the Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act, and has ordered us to
post this Notice. V¢ wll do what the Board has ordered, and al so
tell you that;

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze thensel ves;

2. To form join, or help any union;

3. To bargain as a group and to choose anyone t hey
want to speak for them

4. To act together wth other workers to try to get a
contract or to help or protect each other; and

5. To decide not to do any of these things,
Because this is true, we promse you that:

VEE WLL NOT di scharge or ot herw se di scri mnate agai nst any enpl oyee
because he or she exercised any of these rights.

VE WLL pay to the enpl oyees who were unl awful Iy di schar ged
on Septenber 12 any noney they | ost while they were di scharged,

VEE WLL neet and bargain in good faith wth the UFWabout a contract
because it is the representative chosen by our

0. P. MRPHY & SONS

Cat ed: By:

. (Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.

DO NOI' REMOVE CR MUTT LATE,
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CASE SUMARY

Q P. Mirphy Produce ., Inc. 5 ALRB No. 63
dba 0. P. Mirphy & Sons Case Nos. 77-

IZIZIZIZIZIZI<

ALO DEd S ON

The ALO concl uded that Respondent violated Section 1153(e) and (a) by the
totality of its conduct in the course of negotiations wth the UFW
between April and Gctober 1977. Such conduct included dilatory tactics to
avoid neeting wth the UFW pl aci ng unreasonabl e condi ti ons upon

bar gai ning, proffering predictably unacceptabl e ﬁr oposal s, failing to
provi de an adequately inforned negotiator, and c angl ng negotiators in
the course of bargai ning. Respondent’s unilateral changes in the _
errlnl oyees' wages and conditions of enploynent and its failure to provide
rel evant infornation requested by the UFWwere hel d to be i ndependent
violations of Section 1153(e) and (a).

The ALO al so concl uded that Respondent (1) violated Section 1153(a) by
Supervi sor Arroyo's threat not to hire mnors in the event a contract
wth the UFWwas reached; (2) violated Section 1153(e), (c¢), and (a) on
Septenber 13 by requiring, as a condition of returning to work, that

enpl oyees sign an agreenent not to strike on penalty of discharge; (3)
violated Section 1153(e) and (a) by failing to provide nunerous itens of
relevant information requested by the UFW (4) violated Section 1153(c)
and (a) by failing to reinstate unfair-labor-practice strikers after they
expressed a wllingness to return to work; (5) violated Section 1153503
and (a) by discharging the enpl oyees who engaged in the strike;, and (6
viol ated Section 1153(e) and (a) by soliciting strikers to return to work
w thout consulting their certified bargai ning representative.

The ALO concl uded that Respondent did not violate Section 1153(e) by
unilateral ly subcontracting unit work, and did not violate Section
1153(e) and (a) by di schargi ng enpl oyees Sal vador Hurtado and d enenti na
Chavez, finding that said discharges were for cause.

The ALOrecommended that, in addition to naki ng enpl oyees whol e for any

| osses sustained as a result of the Section 1153(23) viol ations, the Board
order Respondent to provide back pay to its enpl oyees from Sept enber 13,
the date of discharge, to Cctober 15, the date unconditi onal

reinstatement was offered. The ALO al so recommended that Q P. Mirphy be
ordered to reinstate all of its enpl oyees except those di scharged for
cause.
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BOARD DEA S ON
The Board affirned the ALOs concl usion that Respondent viol at ed
Section 1153(e) and (a) by its dilatory tactics and general course of
conduct, which evidenced a |l ack of good faith in collective bargaining,
and by certain independent violations of Section 1153(e) and (a),
including unilateral changes i n wages and wor ki ng conditions, and
refusing to provide the Uhion wth requested infornation relevant to
col | ective bargai ni ng. Respondent al so showed its disregard for the
bar gai ni ng process by requiring individual enpl oyees to sign a "no-
strike" agreenent.

The Board rej ected Respondent's defense of bad faith on the part of the
Lhion, and al so rejected the ALOs concl usion that Supervi sor Arroyo
unlawful |y threatened to di scharge mnors, as the testinony as to that
issue was in conflict and intrinsically illogical.

The Board concl uded that the enpl oyees engaged i n an unfair-| abor -
practice strike on Septenber 12, finding that the strike was caused at
least in part by Respondent’'s refusal to bargain, and that the

enpl oyees again participated in strike activities on Septenber 13 and
were discharged 1n violation of Section 1153(c) and (a) for such
partici pation.

Menber Rui z woul d start the nake-whol e remedy on the date of the
union's first request for bargaining, finding that the enpl oyer

enbar ked upon a course of delay fromthat date. Absent evidence that
the union was not prepared to bargain or that any del ay was in fact due
to the need for legitinate prelimnary arrangenents, Menber Ruiz woul d
gl ways begin the nake-whol e period at the union's first request to

ar gai n.

REMEDY
The Board ordered backpay for all of the unlawfully di scharged
enpl oyees fromthe tine of the discharges until such tine as Respondent
offers themreinstatenent. The Board di stinguished the rule in
Sout hwestern A pe, 179 NLRB 364, which permts enpl oyers in sone
circunstances to limt back pay liability by offering reinstatenent to
sone of the unfair-|abor-practice strikers.

Except as to two enpl oyees who were found to have threat ened
nonstrikers, the Board refused to deny back pay to the enpl oyees
because of msconduct by strikers. The Board found that the m sconduct
was not so serious as to justify denial of back pay, and noted that in
nany i nstances msconduct coul d not be attributed to individual

enpl oyees.

The Board ordered a nake-whol e renmedy for Respondent's failure and

refusal to bargain in good faith, finding that its conduct was
responsi ble for the parties' failure to reach agreenent.
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The Board found that the beginning of the nake-whol e period was the date of
the first negotiation session, allowng for prelimnary arrangenents for

bar gai ni ng, and | ooki ng to evi dence which first establshed Respondent's
bad faith.

* % *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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|. Satenent of the Case

The Lhited FarmVrkers of Awerica, AFL-AQ (hereafter the "UW)
filed and served on QP. Mirphy and Sons (hereafter the Respondent) the above-
noted charges as foll ows: 77-C&31-Mon August 8, 1977; ¥ 77-CE 37-Mon August
22; 77-CE41-Mand 77-CE42-Mon Septenber 13; 77-CE43-Mon Septenber 15; 77-
(E-53-Mon Septenber 19; and 77-C&57-Mand 77- CE-60- M on Sept enber 27. The
charges al l eged various violations of Sections 1153(a), (c), (d) and (e) of the
Act. On Cctober 3, the General (ounsel for the Board issued a consoli dat ed
conpl ai nt based on these charges. The Respondent filed its answer on Qctober 10,
whi ch deni ed, in substance, that it coomtted the unfair |abor practices alleged
inthe conplaint. Respondent also set forth inits answer three affirnative
defenses, nanely that the UPWhad engaged in an economc strike, that Respondent
had bargai ned in good faith, and that the UFWhad not bargai ned in good faith
concerning certain subjects of collective bargaini ng.

A hearing in the natter was noticed for and held before ne in
Sal i nas, commencing CGctober 10. 2 The General Gounsel for the Board, the
Respondent and the UFWappeared through their respective representatives. Al
parties were afforded full opportunity to adduce evi dence, exam ne and cross-
examne W tnesses, and submt oral argunents and bri efs.

The hearing proceeded over a span of nearly two nonths and thirty-
six actual hearing days. After the hearing opened, General (ounsel noved to and
did amend its conplaint in tw particulars, essentially re-wording and re-
arrangi ng specific allegations contai ned therein. Respondent anended its answer
on (ctober 26 to allege, as a fourth affirmati ve defense, that certain em
pl oyees, on behal f of and with the acqui escence of the UFW engaged in acts of
striker m sconduct.

1 Novenber 15, the parties entered a settlenent stipulation which
resol ved the issue franed by a charge nunber 77-CE57-Mand paragraph 15(e) of
the conpl aint, and thereby di sposed of it.

WUoon the entire record, fromny observations of the deneanor of. the
W tnesses, and having read and considered the briefs

Y Al dates refer to 1977 unl ess ot herw se not ed.

Z (opies of the various charges, the notice of hearing and the consol i dat ed

conpl ai nt were duly served on Respondent.



submtted to ne since the hearing, | nmake the follow ng:

| . A ndi ngs of Fact

A Jurisdiction of the Board

1. Respondent Is and was at all tines material an agricul tural
enpl oyer within the neaning of Section 1140.4 (c) of the Act.

2. The UFWis and was at all tines material a | abor organi zation
within the neaning of Section 1140.4 (f) of the Act. ¥

B. The Whfair Labor Practices Al eged

1. Introduction

The Respondent is engaged in the harvesting, packing and narketi ng
of fresh produce tonatoes fromthe Salinas Valley area. It is a division of
QP. Mirphy Produce Gonpany, Inc., (hereinafter referred to as CPM Inc.) a
Texas corporation which is engaged in the buying and selling of produce
interstate as well as in various foreign countries. The Respondent (Q P. Mirphy
and Sons) carries out its operations exclusively wthin the Sate of Galifornia
during the Salinas Valley tomat o harvest season, which generally runs from
August to approxi natel y Novenber of each year.

Inits field operations, Respondent enpl oys approxi nately 200
workers, or about five crews of forty pickers each. Each crew has assigned to
it two foremen who general |y oversee the work, two checkers who punch the
workers' tickets for each full bucket of tonatoes they pick and bring to be
dunped into a waiting truck, and two dunpers who do the actual enptying of the
buckets into bins | ocated on the trucks.

The conplaint originally alleged sonme ei ghteen separate acts or
series of acts giving rise to unfair |abor practices. The nost nunerous of
these concerned the al |l eged refusal by Respondent to bargain in good faith wth
the UFW which on March 17, 1977, was certified as the excl usi ve bargai ni ng
representati ve of Respondent's agricultural enployees. (QP. Mirphy & Sons, 3
ALRB Nb. 26). The refusals to bargain in violation of Section 1153(e) were
all eged to have been manifested in the follow ng ways: instituting unilateral
changes in the wages and terns and conditions of enpl oynent of its enpl oyees
w thout the consent of the certified representative; failure to provide the UFW
wth relevant information needed for: collective bargai ning; bad faith conduct
in the process of bargaining, including delays, appointing negotiators w thout

.authority to reach agreenents, refusals to conpromse on or discuss certain
u:VVpr oposal s, communi cati ng di rectl y W th enpl oyees on natters which

¥ The jurisdictional facts were admtted by Respondent in its answer.
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were subj ects of bargaining "in order to undermne the enpl oyees' support for
the UFW " and "conduct outside" bargai ni ng sessions "designed to subvert the
UFW™

Apart fromthe matters involved in Respondent's al |l eged refusal to
bargai n, the conplaint .also alleged discrimnatory treatnent of enpl oyees as a
result of their concerted activities. This treatnent arose prinarily as an
outgrowth of - a work stoppage whi ch occurred on Septenber 12, 1977.

2. The Refusal to Bargain: Conduct in the
Qourse of Negoti ations

a. Prelimnary Qontacts

As noted above, the UFWwas certified as the excl usive bargai ni ng
representati ve of Respondent's enpl oyees as of March 17. On April 17, GCesar
Chavez, President of the UFW sent a letter to the Respondent requesting a
negotiating neeting. Enclosed wth the letter was 'a "Request for |nfornation
listing nunerous itens which the UFWfelt was necessary for the Respondent to
provide in order that neaningful, inforned bargai ni ng ensue. The |ist included
requests for: nane, age, sex, date of birth, residence, social security nunber,
job classification, current wage, and date of hire for bargai ning unit
enpl oyees; summaries of fringe benefits availabl e to these enpl oyees; summaries
of wages and benefits of enpl oyees outside the bargai ning unit; types of
pesticides and equi pnent utilized; and production data, including acreage, crop
operati ons schedul ed, total nunber of units harvested, rates paid per unit,
units produced per acre, units produced per hour, and the average hourly rate
paid. Also enclosed wth this UFPW"opener" letter was a contract proposal
consisting of twenty-five separate articles dealing wth the "l anguage" aspects
of the collective bargai ning agreenent, ¥

The April 7 letter asked for a response fromthe conpany
wthin ten days. Wen none arrived, Mirion Seeg, the UFWnego-
tiator, sent a followup letter to the conpany on April 28, 1977.
This letter re-iterated the request for nmeeting dates and for the
information listed in the previous |etter.

¥ Mrion Seeg, the UPWnegotiator who was principal |y responsibl e for

col l ective bargai ning wth Respondent testified that UFWcontracts have a basic
tripartite format, consisting of "language": proposals, "economc" proposals,
and "local issues." The first of these categories concerns itens such as
recognition, union security, grievance and arbitration, naintenance of
standards, union label, and health and safety. Essentially these cl auses have
W despread appl i cation throughout the agricultural industry: wherever the UFW
represents enpl oyees. In the words of Ms. Seeg these articles provide "basic
protections... of conditions for the worker." "Economc" proposal s concern
wages and fringe benefits. The last category, "local issues,” includes itens
whi ch have a particular application to a specific enpl oyer at a specific

| ocati on.



Approxi nately two weeks |ater, on May 12, Donal d Dressier, of
the lawfirmof Dressier, Soll and Jacobs, informed Ms. Seeg that his
firmwoul d be representing the Respondent in the negotiations wth the UFW
The letter asked that the union provide Departnent of Labor and Treasury
forns . and annual reports for three UFWbenefit funds: the Robert F.
Kennedy Medical A an, the Juan de la GQuz Pension Fund, and the Martin
Luther King Fund. It further requested a list of "negotiating ranch
commttee nenbers” and officers, stating that "such information wll enabl e
us to communicate wth them... and nake sure that their rights are
r(hecolgni zed agd protected.” ¥ Nb neeting dates were proposed or suggested in
the letter. 2

h My 21, Seeg wote Dressier, suggested June 2 as a
conveni ent neeting date. ¥ During this tine, the UFWand Seeg were engaged
In negotiations wth another tomato conpany whi ch was al so represent ed by
Oressier, Soll & Jacobs, per Charley Soll. According to Steeg s
uncontradi cted testinmony, in a tel ephone conversation wth Soll on My 27,
S eeg asked hi mwhet her the June 2 neeting wth Respondent woul d take
place. Soll replied that the Respondent was a separate conpany than the
one he was then representing in negotiations, and that in any case they
woul d not be able to neet on June 2. At a previously schedul ed neeting he
woul d be having wth Seeg on June 1, on behal f of that other conpany,
possi bl e neeting dates for Respondent's negotiations woul d be di scussed. A
the June 1 nmeeting itself, Soll told Seeg he 'coul d not propose any such
neet i ng dat es.

Uoon her return to the UFWoffices after the June 1 neeting, Seeg
received a letter fromDressier, dated My 27. The letter asks for "dates which
woul d be acceptabl e for our first negotiating session,” naking no reference to
the previously proposed June 2 neeting date. Enclosed wth the letter was a
list of enpl oyees, their mailing addresses, social security nunbers, and dates
of enpl oynent, presunably for the year previous.

Y During the course of her testinony, Steeg related that, she was al so

i nvol ved in negotiations wth Gnzal es Packi ng whi ch, was al so represented by
Dressler's firmand which also operated in the Salinas Valley. Neither the plan
information nor the list: of negotiating coomttee nmenbers was requested by
Dressier-pursuant to the Gonzal es negoti ati ons.

6/

= Dressier testified that he initially was contacted by .... Respondent in
"late April or early May." Subsequently, he met wth themat corporate
headquarters in Houston. He . testified incredulously that at their neeting,

he did not | ook at the correspondence whi ch the conpany had recei ved up to that
date fromthe UFW but he requested that the materials be forwarded to his
office. Dressier admtted receiving the union's request for infornation.

7 Dressier could not recall when he received this letter.



A though the list contains sonme job classifications, not all are listed. ¥ Aso
absent fromthe list were enpl oyee birth dates and current wage rates.

In response, Steeg wote to Dressier on June 3, stating that the
infornmati on submtted by Respondent was inadequate. In addition, Respondent
had not as yet supplied any information regardi ng benefits, production
I nformation, non-bargai ning unit enpl oyees, etc.

b. The Meeting of June 29

As Ms. Seeg needed a short period of tine to attend to personal
nedi cal problens, a neeting between the UFWand Respondent was arranged for
June 29 in Salinas. Thus, nearly two and one-hal f nonths had el apsed after the
UFWhad sent its original "opener" letter, although part of the del ay was not
caused by Respondent. Respondent had still not supplied, as of June 29, ruch of
the infornmation requested by the UFWin that letter.

At the June 29 neeting itself, Dressier stated that he had not
received the union's initial proposal, although the URWpossessed signed return
r ecei pg/ s fromthe conpany for that proposal which had been sent by regi stered
nail. =

g  Mre than 500 enpl oyees are naned on the list. Check marks( ) appear

opposite certai n nanes, whi ch Respondent' s wtnesses stated signified that
they were checkers; "forenen" is also denoted. Those nanes w thout notation
were stated to be pickers. However, only two of the total nunber of enpl oyees
are listed as "dunpers.” S nce there are two dunpers per crew, and enough
enpl oyees are listed to nake up twel ve crews, it can be inferred that the job
classification information furni shed by Respondent via their list was

I nconpl et e.

9 Asnoted above, | found it difficult to believe that a | awer such as

Dressier woul d not have requested that his client, the Respondent, show hi many
correspondence fromthe UFWthat it had received prior to the Respondent's
retention of an attorney. Moreover, even if he had-not in fact | ooked at the
UFWproposal at his initial neeting wth Respondent, it is somewhat strange
that no one would allude to the proposal, and thus pronpt Dressier, in the
interests of good -faith, to request that the UAWsend hima copy. In point of
-fact, Francis Mirphy, corporate secretary of 0. P. Mirphy -Produce Conpany,
Inc., and production nanager of Respondent, testified that al though to the best
of his recollection, he did not provide Dressier wth a copy of the proposal,
Oressier "asked ne what proposal it was..., and when | talked to himabout it,
he said he knew which one it was." The proposal itself was di scussed at the
neeting. This account provides a good indication of the reasons why | have
discredited the bulk of Dressier's testinony. Qher reasons for doing so wll
be di scussed bel ow
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Seeg testified that Dressier orally provided some of the infornation
originally requested by the union, e.g., that the Respondent did not
provi de any benefits to workers. He could not furnish seniority lists as
Respondent* s work had been done in the past by labor contractors. ¥
Seeg stated that as concerned the production informati on, Dressier said
that he would provide it prior to their next neeting, ¥ However, in
regard to the non-bargai ning unit worker information, Dressier,
according to Seeg, said that he woul d not provide this under any
circunstances, despite Seeg' s explanation that it was necessary in
order to have a conparative basis for formul ati ng economc proposal s.
Oressier, noting that the UAWhad not provided the i nfornation he
request ed, insisted on having the names and addresses of the negotiating
commttee nenbers in order to "protect the workers." As the season had
yet to begin, the negotiating coomttee was not and coul d not be forned
at this point.

Dressier stated he woul d not di scuss or negotiate the
proposal on | anguage which the union had initially submtted until it
was nade part of an entire proposal, one which included economcs and
| ocal issues. Furthernore, any agreenent reached on particular articles
was contigent upon agreenent to the entire contract. The UFWacceded
to this procedure.

Insum as aresult of this neeting, the uni on had agreed
to prepare a full contract proposal, while the

1 1976 was the first season in whi ch Respondent did not
rely on labor contractors to provide the bulk of its work
force.

Y Seeg testified that when she first asked Dressier

about yield and acreage figures, average hourly earnings,
etc., Dressier said that the UFWwas only entitled to

"what pertained directly to wages such as hours [and] units
produced ," "that we had no right to yield or production
record infornation, "but after she explai ned the necessity
for such information, he agreed to provide sone of it at—
t he next neeti ng.



1R;spondent agreed to provide information in furtherance of that goal .

C WWHEforts to Schedul e Meetings and
otain Information: July 19 -August 19

Quite logically, the UPWwas not in a position to present a
real i stic economc package, and thus a full contract proposal, until it had
obt ai ned rel avant data from Respondent .

By letter dated July 19, Seeg re-iterated the UFWs request
for production infornation (acreage, yield, nunber of workers, etc.) and
for information on non-bargai ning unit enpl oyees needed for conparison of
wage proposal s. She stressed the difficulty of formul ati ng a conpl ete
contract dermand w thout having relavant input fromthe Respondent, and the
del ays in negotiations occasioned thereby. The letter closes wth a denand
that the information be furnished wthin one week, and that a date be set
for the next negotiation session.

In response, Dressier, on July 25, wote to Seeg. Ater
alluding to an agreenent reached wth her concerning a wage adj ust nrent and
a statenent to the effect that no neeting woul d be necessary to di scuss the
adj ustnent, 13/

12/ There was a slight conflict between the respective testinonies of Seeg
and Dressier concerni ng Respondent's position, by the end of this meeting, on
relinquishing information: Dressier testified that Respondent was not prepared
to or woul d not disclose certain production infornation. The facts presented
here are principal |y based on Seeg 's recitation, which over all appeared to
be the nore credible. Steeg testified at Iength and in detail about a
protracted series of events, i.e., the progress (or |ack thereof) of

negoti ati ons over a period of approxinmately six nonths. Her testinony was, for
the nost part, internally consistent, and was presented in a candi d, straight
forward, unhesitating nanner. Dressier's testinony, by contrast, was in |arge
neasure sel f-serving and lacking in specificity. Dressier was seeking not only
to establish his credibility as a wtness, but al so was put in the position of
establishing his credibility and effectiveness as the Respondent's
representative, being a partner in the firmwhich argued this case on
Respondent ' s behal f , as well as Respondent’'s representative at the bargai ni ng
tabl e. The American Bar Association frows’ on such a practice (see Ganon

19 AB A CGanons of Ehics; see also French v. Hal |,

119 U S 152 (1886)).

¥ The ranifications of this "wage adjustnent” will be discussed at
| ength belowin a section dealing wth "unilateral changes."
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Dressier provided a general acreage figure for Respondent's operations

(approxi mately 800 acres) and the approxi mat e nunber of enpl oyees wor ki ng for
Respondent. Dressier clained that he "did not have available"” this infornation
at the tine of the June 29 neeting. Wiile professing to be "as flexible as
possi bl €' concerni ng neeting dates, Dressier stated that he woul d be

unavai l abl e to neet during the first week in August. Furthernore, he says that
S eeg shoul d contact him"as soon as the union has conpl eted its economc
proposal s and is prepared to discuss themalong wth all the other issues in
col l ective bargaining," and that he would be wlling to "arrange [his] schedul e
to be available as early as possible to negotiate ...."

Seeg testified that she was "frustrated' by the scintilla of
information supplied by the letter:

"It did not contain the yields per block, the hours
wor ked, the average hourly earnings, et cetera that
were needed for our costing package. It didn't include
the other wages that had not been provided to us or
the classifications. It was not really workable in
terns of as accurately as possible cal cul ating the
costs -- package to the conpany in order to conplete
an economc proposal . "

It is obvious that the UFW not having this infornati on, coul d not prepare

real i stic economc denmands. The suggestion by Respondent's representative, that
future negotiations be scheduled only after a full proposal (including

econom cs) be prepared, placed the UFWin the anonal ous position of having to
formul ate demands w t hout bei ng possessed of adequate infornation on which to
base them in order that negotiations proceed. In short, the UFWwoul d have no
way of know ng whether their proposals would be realistic or their efforts to
prepare proposals would result in futility in the event that Respondent woul d
be unable to afford them

The next contact Steeg had with Dressier was on Tuesday, August 9,
when she tel ephoned him Seeg suggested neeting with Dressier daily from
August 17 forward, until an agreenent was reached, and stressed the urgency of
schedul i ng nmeetings and concl udi ng negoti ati ons as soon as possibl e, as the:
season had officially coomenced on August 4. Dressier responded that he was
unavai l abl e on the 17th and 18th, that the mght be able to neet on August 19,
but that followng this tinme he would not be able to neet until -the-24th.

Despite Steeg' s insistence on the need for frequent neetings, due
to the shortness of the season, Dressier argued



to her that as he had not as yet received the union's full proposal, the
reguest for increasing the tenpo of negotiations was i nappropriate. S eeg
replied that she had al ready sent a copy of the "l anguage" proposal to
him and that the UFWai ded by i nput fromworkers who had recently
arrived was in the process of preparing a total package. She re-iterated
the UFWs request for infornation which they had still not received, and
were attenpting to gather fromthe workers thensel ves. Dressier proceeded
to argue wth her at |ength over probl ens which he felt were created by
UFWrepresentatives availing thensel ves of access to Respondent's
prenises and allegedly interrupting work. ¥ The conversation ended with
S eeg specifically proposing that neetings be hel d cormenci ng August 17.
Dressier replied that he woul d call back that afternoon to i nform S eeg
whet her he woul d be avai labl e to neet on the 19th.

However, Dressier neglected to tel ephone S eeg as pron sed.
Wien S eeg attenpted to contact hi mon Thursday, August 11 and the day
foll ow ng, she was unable to. She left nmessages for himto the effect
that she assuned that the next neeting was set for the 19th, and that she
was anxious to discuss the access issue wth himand attenpt to resol ve
it. Shortly thereafter Seeg had | earned that Dressier had attenpted to
schedul e a separate neeting on August 19 invol ving -anot her conpany w th
Ann Smth, a UFPWnegotiator. By letter dated August 15, addressed to
Charley M Soll, a nenber of M. Dressier's lawfirm Steeg outlined the
difficulties she was having in contacting Dressier, once agai n

W Much testinony and undue attention was devoted to a series of

di sputes arising over the presence of URWrepresentatives in the fields.
Li nda Manney, the URWorgani zer principally involved in these incidents,
apparent|ly felt that it was her mssion to naintain al nost daily contact
w th workers during the begi nning weeks of the harvest, while she
assisted in the fornulati on of the negotiating commttee and inf or ned
workers of neeting dates, anong other things. The access taken by this

i ndi vidual was generally wthout prior notification, and in sone

I nstances occurred during work hours. It was net wth great resistance by
Respondent, which, at tines, resorted to calling the local sheriff's
departnent in an effort to hasten Ms. Manney's renoval fromthe fields.
None of the Board' s Regul ations directs itself to the guidelines for
post-certification access. Suffice it to say that such matters are best
resol ved at the bargaining table. Mre inportantly, the ramfications of
this dispute vis-a-vis the AL RA were litigated in a previous hearing
i nvol vi ng these sane parties, case nunbers 77-C&36-M et al.
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enphasi zi ng her concern over the resol ution of the access
probl em =

Fnally, on August 16, Steeg was abl e to speak directly
to Dressier. According to Dressier, Seeg had earlier promsed to
submt to himthe union's conpl ete proposal, in advance of their
neeting set for the 19th. During the course of their August 16
di scussion, Seeg stated that the proposal woul d not be ready until
the actual neeting date. Dressier then inquired as to the necessity
of his presence at this neeting, since he would not therefore be in
any position to respond to any of" the proposal s advanced by the
URWw t hout havi ng previously had the opportunity to revi ew them
Dressier testified that Seeg agreed that his presence woul d not be
required, and that Wyne Hersh, an associate of Dressier's, woul d
appear at the neeting, receive the pr oPosaI, and note any
clarifying i nformation concerning it. ¥ Dressier requested that
the names of the negotiating coomttee nmenbers who woul d attend the
neeting be furnished to M. Hersh. In addition, he stated that he
hi nsel f woul d be* available to neet on the week foll ow ng, on
August 24 and 25

d. The August 19 Meeting

In attendance at this neeting in Salinas were \dyne
Hersh and Barbara Smth (a secretary fromDressier's office),
representing the Respondent, and Seeg, Karen F ock, and Marshal |
Gnz, on behalf of the UFW A so present were the nenbers of the
recently el ected negotiating coomttee, whose nanes, pursuant to
Dressier's request, had been supplied to Hersh in advance.

After sone initial discussion concerning difficulties
negotiating coonmttee nenbers were havi ng attendi ng the neetings,
the parties confirned that Dressier hinself would be available to
negotiate on August 24. and 25. Steeg once again stated that the
UFWhad not received the information it requested, including
informati on on wage rates for certain classifications and the
ei ght-hour guarantee policy for dunpers and checkers, and woul d
like to have sane before the next neeting. Hersh noted what the URW
needed and said he woul d convey it to Dressier.

%  goll wote Seeg on August 4 concerning this issue.

Quriously, however, inthis letter and in one dated August 10,
he noted that Dressier, not he, was representing Respondent in
negotiations. In the course of her efforts to communi cate wth
Dressier, Seeg had spoken wth Stoll on several occassions.

% Interestingly, it appears that Dressier never intended
to attend the August 19 neeting in Salinas, as he had pre-
viously schedul ed a neeting with UFWnegotiator Aan Smth for

that date in B ythe.
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The UWFWsubmtted to Hersh a "local issues" proposal consisting of
five separate articles, including seniority, |eaves of absence, health and
safety, records and pay periods, and a general article dealing wth such itens
as crew si ze, picker rotation, |unch boxes, and prohibitions agai nst clearing
roads for the tomato trucks and "bordering,"” a nethod of picking around the
field edges. It also submtted an economc package nade up of seventeen
articles and an appendi x listing wage rates. Wthin the economc proposal were
I tens concerning hours of work and overtine? vacations; holidays; participation
in three separate benefit plans; sick pay; housing; nechani zation; rest
periods; on-the-job injuries; and a cost of-living allowance. A so incl uded was
a proposal for retro-activity of the agreenent. Ms. Seeg conveyed the workers'
concern over such an article, stating that the UFWrequested a response on this
particular itemprior to the next neeting.

The August 19 neeting took place in the span of about forty
mnutes. At its close, the UFWhad submtted a full proposal to the conpany;
Hersh was to convey the proposal and infornational requests to Dressier; and
the Respondent was to provide a response and the infornation requested prior to
t he next neeti ng.

e. The Meeting of August 24

Oh August 24, negotiations reconvened in Salinas. Present at this
neeting, representing Respondent for the first tine, was Ms. 0. P. Mirphy,
M ce President and Secretary of 0.P. Mirphy, Inc., and a nenber of its board of
directors. As soon becane apparent during the course of negotiations, ¥ Ms.
0. P. Mirphy knew little, if anything, of Respondent's day-to-day operations,
particular as regards its agricultural workers. Her presence appeared to be
synbol i c, rather than for the purposes of providing useful, know edgeabl e aid
to the negotiations. ¥ Mre inportantly, as Francis Mirphy

7 Ms. 0. P. Mirphy attended a total of ten negotiation sessions during

the 1977 season.
¥ Francis Mirphy testified that Ms. 0. P. Mirphy perforned principal |y
clerical and bookkeepi ng functions at Respondent's of fices, and occasional |y

si ghed checks. Athough an officer in O P. Murphy, Inc., she did not have any
supervisorial duties. Bven Ms. 0. P. Mirphy's presence in Respondent's of fices
was sporadic. In the words of daude F ncher, Respondent's acting officer
nmanager,"” ... she doesn't have any duties except what she wants to do."
Aainly, she had little, if any, contact wth Respondent's agricultural

enpl oyees and exercised no authority wth regard to field operations. Her
participation in the actual negotiation sessions was limted at best, and was
generally restricted to occasi onal comrents.
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testified, she had absolutely no authority, on her own, to nake any
agreenents on behal f of the Respondent. Such decisions, as he stated,
could only be nmade wth the, concurrence of hinself, M. Q P. Mirphy,
and M. 0. P. Mirphy.

This neeting al so began with a di scussi on concerni ng
probl ens that workers were experiencing when they attenpted to attend
negoti ation sessions. The controversy centered on Respondent's reguest
for forty-eight hour notice of negotiation neetings which the
coomttee would attend. Steeg deened the notice unnecessary, and the
i ssue renai ned unsol ved.

Insofar as the requests for infornation conveyed to M. Hersh at
the neeting of August 19th, the Respondent had not provided such infornation in
the period between that negotiation session and the one on the 24th.
Accordingly, Seeg asked Dressier again about this information: specifically,

I nfornation which was noted on the initial request formsent by the union in
April, information concerning the eight hour guarantee for checkers and
dunpers, production information, hourly picking rates, nachine picking rates,
openi ng roads and second and third picking rates. =

Regardi ng the eight hour guarantee for checkers and dunpers,
Dressier stated that he had no further information at that tine. S eeg asked
if he woul d have such information during the course of the neeting ; Dressier
responded that there was no need for himto duplicate any information that the
UFWhad recei ved fromworkers. Seeg replied that infornati on concerning the
ei ght hour guarantee that she had received up to that point was conflicting and
that she needed confirnmation concerning this policy fromthe Respondent.
Dressier said that he would provide information to the union as it becane
necessary in the course of negotiations. Abit later in the neeting, Seeg
conveyed to Dressier the UFWposition on the guarantee, that checkers and/ or
dunpers woul d get paid for eight hours regard ess of whether they worked | ess
or nore than four hours. Dressier stated that the URAs understandi ng of such
a practice was inaccurate,, and that the Respondent never adhered the policy as
the UFWinterpreted it. Seeg suggested that Respondent's records fromthe
previ ous year shoul d be examned to determne exactly what the policy was.
Dressier replied that he woul d nake inquiries and get back to the UFWon this
itemat sone future tine.

He stated once again that the UAW had no right to
production record information that it was only entitled to
infornmation wth regard to earnings and wages, and that at no
tinme woul d he provide the UFWw t h non-bargai ni ng unit worker

¥ As the nane inplies a second or third picking is a situation

where a field has al ready been gone through once by picking crews.
The crews then return at sone later tine to harvest the tonatoes
whi ch remai n.

-13-



infornmation. Steeg noted that Hersh indicated at the neeting of the 19th that
the uni on woul d be provided wth the aforenentioned prior to the current
neeting. At various points in the neeting of the 24th, Seeg inquired as to
whet her Hersh had in fact conveyed these requests for infornmation, as he had
represented he woul d. Dressier responded by saying that Hersh, he was sure,
had made no promses and that he, not Hersh, woul d be the aut horized
representative of the conpany. &

Regarding the hourly picking rate, Seeg told Dressier that they
still had no information on this item Dressier responded that his
under standi ng on the hourly picking rate was that workers were paid $3.25 an
hour until they proved that they were qualified or conpetent, at which tine the
rate was increased to 83.55 per hour. The workers present at the neeting
disputed Dressier's assertion, in that workers who had pi cked tonat oes for
several years all began this season at $3.25 per hour: their "qualifications"
could not be a factor in their wage rate, as these were beyond di spute.

Wien asked about rates for second and third pickings, Dressier,
rather than providing same, nerely asked Seeg what infornati on she had
fromenpl oyees, and al so stated that the organi zer, Manney, knew this
I nformati on.

Regardi ng the nachine picking rate, Dressier professed a | ack of
know edge concerning it and whether the machine was in fact being utilized. He
stated, however, that he would inquire into the natter.

The parties preceded to a discussion of a probl emwhi ch had
occurred in the fields concerning a delay in the start of picking operations on
a given day. Apparently, workers reported to a particular field at 7:00 a.m
and had not actual |y begun picking until 9:30. There was a di spute over
whet her the del ay was caused by wetness in the fields. Dressier stated that he
woul d i nvestigate the problem A so discussed was the failure of the Respondent
to rehire twel ve individual s who had been involved in a prior unfair | abor
practi ce proceedi ng. %

The parties then tal ked about a certain | eaflet which had been
distributed to workers which outlined Respondent's work policies. Qne itemon
the leafl et stated that if a worker did not report to work* for one day w t hout
havi ng obt ai ned prior permssion fromthe conpany the worker woul d be
considered to have quit his job. The UFWstrongly objected to this, stating
that the policy had not been previously in effect. Dressier naintained that
this had al ways been the conpany’ s position,

2 |ntheinitia negotiation session of June the 29th Dressi er Had stated

that fromtine to tine other nenbers or associates of his firmmght represent
the conpany at the negotiation sessions, and that such individual s woul d be
clothed wth the sane authority as he had.

2 4 ARB Nb. 62
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and that workers had been instructed to i nformsupervisors before they |eft
work if they were to absent thenselves for any reason. The URWdid not obj ect
tothis stance, but rather to the Respondent's position that workers had to
informthe conpany by 8:00 AM if they were not comng to work that day. The
UFWconcl uded this particul ar discussion by stating that they considered it a
proposal as it had been advanced during the course of negotiations, and that
they rejected it. #

The retroactivity issue was debated. Dressier stated that he coul d
not agree toit at that tine.

At this neeting the Respondent provided its first counter-offer.
It spoke nerely to the UFWproposal on | anguage and economcs. [Dressier stated
that he was not yet prepared to respond to the "l ocal issues" portion of the
UFWproposal. The entire proposal submtted by Respondent consisted of 21
separate articles wth a wage schedul e attached and was sone 21 pages in
length. , By contrast, the initial full proposal submtted by the UFWcont ai ned
sone 42 articles plus a wage appendi X and was sone 60 to 70 pages in | ength.
obviously, there were nmany itens in the UFWcontract proposal to which the
conpany did not respond. Although Seeg testified that no wage i ncrease for the
current season had been proposed by Respondent a wage increase for the first
pi cking piece rate had al ready been i npl enented wth the acqi escence of the
uni on.

A conparison of the two proposal s reveal s the foll ow ng:
The recognition article proposed by the Respondent was practically
i dentical to the UPWproposal on this issue. 2 Uhder the pro-
cedure fol l owed pursuant to these negotiations it nay be inferred
that the Respondent agreed to a good portion of the UPWs recogni -
tion proposal. The union security article proposed by the union
contai ned a provision for a union shop-as well as a dues check-off.
Respondent ' s count er - proposal provided for the dues check-of f
but did not contain a paragraph agreeing to a uni on shop. Respon-
dent's security article also did not contai n | anguage concerni ng
the rel ease of payroll information to the UFWwhich the UFWs
contract proposal sets forth.

The UFWarticle concerning hiring had | anguage naki ng it nandat ory
that the conpany obtain new or additional workers through the hiring hall,
wher eas the conpany's response nade the utilization of the hiring hall
discretionary wth the conpany. The period for notification of the need for new
or additional.

Z  Np allegation was nade in the conplaint to the effect that the

I npl enentation of this particular policy was a unilateral change ~ in the.
terns of enploynent. Qitically, no evidence other than ~ the assertion of
Mss Seeg as to the statenents nade through -the course of negotiations was
presented on this particular point. Accordingly, no finding of a unilateral
change regarding this policy can be nade.

Z  The Respondent's recognition article did not contain three of the clauses
present in the UAWrecognition article.
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workers differed in the two proposals. Another significant difference

bet ween the proposals on hiring was the Respondent's position that it could
exercise ultinate authority as to whether or not a particul ar individual was
hired, whereas the UPWs proposal contai ned no such provi sion.

Respondent ' s proposal provided .for a no-strike clause. Such a
cl ause was absent fromthe URWproposal .

Respondent inits seniority article proposed that seniority woul d
be acquired after working for 30 days. 2 The UFWprovided a different
definition of seniority inits proposal which states that "seniority shal|l be
defined as a total length of continuous service wth the conpany.” nly
slight variations were evident between the URWproposal concerning a break in
seniority and that submtted by the conpany. Wiile the U”Wproposal provided
that vacancies shall be filled by the nost senior workers and on the job
training shall be provided to, .those workers in the event that they did not
posses the necessary skills., Respondent’s proposal states that "the filling
of vacancies...shall be on the basis on seniority provided that the in
judgnent of the conpany, the workers have the qualifications to performthe
wor k under nornal supervision wth reasonabl e effici ency. "

.... Sgnificant differences al so appeared in the provision dealing wth
the supplying to the UPWof seniority lists. Ulike the UFPWproposal, no
provi sion was contai ned in the Respondent's counter concerning the posting of the
seniority list. Nor was there any provision in Respondent's proposal for a review
of seniority policies after one year fromthe date of the signing of the agree-
nent on the request of either party, as set forth in the UPWproposal .

Notice provisions for the recall of workers differed significantly
between the two proposal s, the UPWrequesting a two week notice and Respondent
providing for a five day notice of recall. The UAWproposal contained, a
provision for notifying the union of any layoffs. Such a provision was absent,
fromthe Respondent's proposal .

Gonflicting proposal s were submtted regarding the articles on
the grievance and arbitration procedure. Respondent proposed that as the
final stepin arbitration that the natter be referred to the Sate of
Galifornia Gonciliation Service, as opposed to the UFWarti cl e whi ch provi ded
for submssion of the matter to an arbitrator. Qher difference involved the
tine period set for the processing of grievances, and the right of -workers
to be present at each step in the grievance procedure.

2 Geeg testified that the union objected to this" provision on the basis
that the season was only 90 days or |ess.
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In essence, the UFWproposal on grievances and arbitration procedure was
far nore extensive than that submtted by the conpany.

The article dealing wth new or changed jobs" submtted by
Respondent pertained only to new job classifications and not to changes in
existing job classifications as provided in the UFWproposal. The Respondent's
proposal states that it nmay unilaterally set the wage rate for new job
classifications until agreenment is reach wth the URWconcerni ng t hese wage
rates. The UFWproposal, by contrast, stated that after thirty days' notice to
the UFWof a new job classification or change in operation of an existing job
classification, the UFWand the conpany shall neet to negotiate wage rates. |f
nobagreemant is reached between them the natter shall be submtted to an
arbitrator.

The article concerned wth | eaves of absence differed significantly
between the two proposals in the respect that the Respondent's article
contai ned no provision for | eave of absence for workers to conduct uni on
busi ness or to serve as an official or enployee of the union, as opposed to the
UFWarticle which did contain |anguage to that effect. Sight variations arose
inthe tw proposals in their respective articles on supervisors and bargai ni ng
unit work. The proposals were virtually identical in the records and pay
periods articles, except that the' UFWproposal provides that the union shall
have the right to inspect conpensation and work production records, and the
daily record of piece-rate production shall furnished to each crew steward.
There was substantial agreenent on the two proposals on the bull etin boards
article, except that the union proposal contained specifics as to the size of
said bulletin boards. Both proposal s contai ned nodification clauses. However,
the UFWs nodification article contained a provision that the agreenment between
these parties shall be superseded in those particul ars where an agreenent had
been, reached in the sane branch of the agricultural industry where the
signatory to that agreenent had acreage in excess of 1,000 acres.

The savings clauses in the two proposal s were identical, and"
therefore, pursuant to the procedure followed during the course of
negotiations, it may be assuned that agreenent was reached as concerns this
particul ar provision. The reporting and standby tine provisions of each
proposal both provided that a worker who is required to report to work and does
report and is furnished no work shall be paid for at least four hours of the
enpl oyees' regular hourly rate of pay. However, the Respondent's article
cont ai ned significant exceptions absent fromthe UFWproposal . Respondent's
proposal did not contain a provision for call-out pay, unlike the UFWproposal .
The rest period provided in the Respondent's proposal was one-hal f that:
provi ded i n the UFWpr oposal .

As concerns health and safety, the Respondent's health and safety

provi sion consi sted of two short paragraphs and stated that the conpany agreed
to abide and conply wth applicabl e
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federal and state |aws and regul ations pertaining to enpl oyee heal th and
safety, and that adequate first aid supplies shall be provided. By contrast,
the UFWproposal contai ned 12 separate paragraphs including one setting forth a
policy for "sound use" of "economc poisons"; a provision for the formation of
a health and safety coomttee; a specific list of economc poi sons whi ch were
not to be used; the periods of tine which shoul d el apse before workers shall be
allowed to enter the fields in which pesticides have been used; a. provision
that the UFWbe furni shed a record concerning the use of pesticides and
econom ¢ poi sons; and provisions that there be adequate toilet facilities and
drinking water and that tools, equipnent, and protective garnents be supplied
to workers.

Respondent ' s proposal concerning a nedical plan stated that the
conpany shall pay into the plan $0.10 per hour worked for each enpl oyee, and
that each worker who has been enpl oyed for one year by the conpany shall be
entitled to benefits pursuant to the plan-,, whereas the UFWproposal provi ded
that all enployees shall be eligible, that 16 1/2 cents per hour be paid for
each enpl oyee, and that weekly summary reports be provided by the conpany.

The UFWproposal regarding duration of the agreenent « was for a
one year period. The Respondent's proposal provided for a two year effective
peri od.

The fol low ng provisions included wthin the UPWproposal in
addition to the "l ocal issues" portion are totally absent fromthe Respondent's
proposal : right of access; union |abels; no discrinmnation; incone tax
w thhol ding; credits union wthholding, |ocation of conpany operations;
subcont racti ng; successor clause; famly housing; hours of work and overtine;
vacation; holidays; citizenship participation day; Juan de |a QG uz pension
fund; Martin Luther King. FarmVWrkers fund; |eave of absence for funerals;
jury and wtness pay; injury on the job; sick pay, travel and out of town
al | onance; nechani zation; housi ng; cost of living all owance.

After the Respondent's proposal was submtted the neeting
recessed in order that the UFWand the negotiating commttee mght exam ne
it. Wien the neeting resuned foll ow ng a caucus wth the workers, Ms..
Mirphy was not in attendance. Seeg noted that there was no one fromthe
conpany present to discuss the working operations of the conpany and to
answer questions: Dressier had denonstrated his lack of famliarity wth
Respondent ' s operations by professing i gnorance about the rmachi ne pi cki ng
and second pi cki ng wage rat es.

Seeg nentioned to Dressier that she doubted whet her the Respondent
had submtted a serious counter proposal inthat alarge majority of the issues
dealt wth in the UFWproposal had been omtted in the counter proposal. There
was an extended di scussi on about wages and cost of |iving increase conpari sons.
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The neeting closed wth a statenent to the effect that

the UPWwoul d need to revi ew Respondent' s proposal and that the
UFWrequest ed that soneone fromthe conpany be present the next day
for aneeting at 9:00 AM The entire session took place

over a period of approxi mately one and a hal f hours.

As is evident fromthe foregoing, this neeting, which took place
sone five nonths fromthe UFWs initial request for bargaining, resulted in
little, if any agreenent between the parties. A though it provided the
occasion for the first submssion of a counter offer by Respondent, the neeting
significantly | acked evi dence of any real give and take and serious debate over
subst antive contract issues.

f. The Meeting of August 25th

The parties resuned negotiations at 9:20 AM on August 25th. Ms.
QP. Mirphy and Donal d Dressier were once agai h present representing the
Respondent. The neeting of the 25th al so began w th di scussi on concerning the
rei nstatenent of workers who were subject to a previous unfair |abor practice
proceeding. The parties then went on to discuss the hourly picking rate.
Dressier confirned that the Respondent had paid $3.25 per hour for the hourly
pi cking at the begi nning of the season and that the supervi sor was aut hori zed,
after determning that a worker's perfornance was satisfactory, to raise that
rate to $3.55 per hour. The URWcontested this information, stating that the
reason was for the raise was the fact that many of the workers had requested
that the piece rate be inplenented. Dressier replied that the hourly rate was
put into effect because of the weather and poor field conditions. However, the
UFWargued that the rate was changed froman hourly wage to a pi ece rate when
Respondent ' s operations shifted fromfirst to second pickings. %

The eight hour guarantee policy for the paynent of
dunpers and checkers was agai n di scussed. Dressier restated
that it had not been the conpany's policy at any tine to pay
for 8 hours work when dunpers and checkers worked | ess than 4
hours. This UFWreiterated its request to-exam ne conpany records
to confirmthis and Dressier said that he woul d nake themavai l
abl e after |unch.

The UFWrequested i nfornation concerning the job
classifications of sanitarian and truck drivers. Dressier
nai ntai ned that the trucker was subject to a National Labor
Rel ati ons Board deci sion and that he woul d al so defer the natter
.of the sanitarian to that decision. However, he did state he
woul d provide the UAWwi th job descriptions for the trucker and
sani tari an.

= Respondent ' s payrol | records reflect this fact as well,
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The UFWrepeated its request for prediction records. Dressier
responded as he had in the past, that the UPWwas entitled to production record
information only wth regard to earnings, and was not entitled to any further
information. As concerns seniority information, Dressier stated that he woul d
provi de payroll |ists which would contain, hopefully, sone of that infornation
and promsed to furnish the lists by the fol | ow ng Védnesday.

A probl em concerni ng the dunpi ng of buckets by Supervi sor Francis
Arroyo was discussed wth Dressier agreeing to look intoit. The incident
involving the delay in starting one particul ar day was al so the subj ect of
renewed debate. The UFWagai n rai sed the issue of the settlenent of the
retroactivity problem [ressier responded that he was not prepared to agree to
retroactivity until the union nade a nore reasonabl e proposal .

Foll owi ng a short recess, there was a di scussi on concerning a
| eafl et which the conpany felt it should issue in order to alleviate sone of
the tension surroundi ng the workers' concern over the reaching of an agreenent.
The UWFWagreed that the issuance of such a leaflet was a good i dea.

The access issue was discussed. Dressier stated that if the
parties signed the contract, he felt sure that there woul d be something wth
regard to access, but at the present tine there would be no answer pendi ng the
resol ution of certain difficulties which were occurring in the fields
concerni ng access. In short, Dressier made no proposal regardi ng access.

A di scussion was held on the issue of seniority, particularly
as it pertained to workers who were al so students. In regard to the UFW
"l ocal issues" proposal, Dressier promsed to have a witten response on
these "l ocal issues" prior to the next neeting.

The UFWthen proposed two or three neetings for the fol |l ow ng
week. Dressier responded that he could not coormt hinself to a neeting
until Monday of that week, and that the parties shoul d consult one anot her
at that tine concerning a negotiations session. Dressier insisted on not
setting a date for the next neeting.

At the close of this neeting, the status of the negotiations was
that Dressier was to confer wth Seeg on the fol | ow ng Monday concer ni ng
neeting dates, that the UPWwas to nake a counter-proposal or further proposal
to the Respondent's |atest offer, and that the Respondent woul d provide their
| ocal issues

% Dressier subsequently failed to provide this information as pronised.
Interestingly, Francis Mirphy testified that Respondent did gather seniority
information at the close of its 1976 season.
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proposal prior to the next neeting and al so the information which the UFW
had requested. The neeting of the 25th was the | ongest one between the
parties up to that date. It lasted approxinately five and one-hal f hours.

g. The Meeting of Septenber 2

As previously arranged, Steeg spoke to Dressier on Mbonday, the 29th
of August, to set the next neeting date. This neeting was schedul ed for
Friday, Septenber 2.

A though Dressier had told SSeeg on August 29 that the URWwoul d
have the Respondent's "l ocal issues" proposal prior to the Septenber 2 neeting,
it was not actually given to the UFRWbefore the neeting. O the other hand,
the UPWdel i vered, on August 30, a proposal to the VWéstern G owers Associ ation
offices in Salinas, as per Dressier's instructions that the docunents woul d be
forwarded fromthat location to his office in Newport Beach. % The UFW
response contai ned nodifications in seventeen of its proposed contract
articles, in addition to a nodification of its 1977 wage denands.

At the neeting itself, held in Salinas, Dressier and Ms. 0. P.
Mirphy were present on behal f of the conpany. The UFWhad repeat edl y request ed
awitten job description for the job classifications of trucker and
sanitarian. Dressier provided oral descriptions at the neeting. It was
Dressier's position that the trucker was not part of the unit but that he woul d
bargai n about the sanitarian. As stated previously, any resol ution of the issue
of these two job classifications he woul d hold i n abeyance pendi ng the ruling
of the NLRB, which he naintai ned was processing a petition for another union
whi ch sought to represent the sanitarian and the trucker. @ Dressier also
oral |y conveyed wage i nformation concerning the sanitarian and i nforned the
union for the first tine that there was a ten hour guarantee for this job
classification.

There was renewed di scussi on about the ei ght hour guarantee for
checkers and dunpers. Despite his earlier promse -to produce conpany records
to verify infornati on concerning the guarantee during the course of this
neeting, Dressier failed to provide sane. He al so negl ected to furinsh
i nfornati on concerning the nmachi ne picking rate. In addition, Dressier did not
provi de, on the norning of the 2nd any informati on concerni ng production

e Dressler’s law firmprovides | egal services to the association,

% At the hearing the parties stipulated that the sanitarian did not vote
inthe NL. RB election and the classification was to be included in the unit

represented by the UFW
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or seniority. Dressier stated that he had conpiled sone infornation but that he
needed to talk to the conpany in that he was not yet authorized to convey this
information to the UAW and that he shai al d have sonething for the UFWin the
afternoon. However, when a certain |ist was actually submtted by Dressier
that afternoon, it was only a partial one: it was in al phabetical order, yet
it began wth the letter "L," thus omtting the nanes and i nformati on for

enpl oyees whose nanes began wth letters inthe first half of the al phabet. The
data supplied by the list consisted nerely of hours worked and noney earned to
date: it did not contain any of the yield or block information, or did it
contain the nunber of units picked or the rate paid for those units. As such,
the UFWcoul d not determine whether the |isted wages that were paid were for
first, second, or third pickings. 2 The fact that there was no seniority
information on the list was noted by Seeg, who was then inforned by Dressier
that pursuant to sone previous unfair |abor practices involving contractors
engaged by the Respondent, the |egal departnent of the UPWhad been provi ded a
list which contained that information, and al so that the Respondent had
submtted a list pursuant to the representation el ection. The UFWwoul d have to
work wth that, since that was all of the inforrmation that the Respondent had.
S eeg thereupon stated that neither of those lists set forth dates of hire.

Retroactivity and the wage issue were agai n discussed, wth Dressier
naintaining his position that the workers had al ready recei ved a wage i ncrease
in 1977. A so discussed were particular grievances which had arisen during the
course of Respondent's operations in the fields, including the reporting tine
i ssue, the probl emw th supervisor Arroyo dunpi ng buckets, a problemarising
over Respondent's |eafl et which nmany workers clained that they did not receive,
difficulties concerning "border picking" by crewfive and a probl eminvol ving a
particul ar worker who failed to report to work wthout notifying the conpany,
the' union naintaining that this probl emwas an outgrowt h of Respondent's
tightening of the previous policy concerning notification.

Inregard to other specific contract itens, the UFWpresent ed
Respondent with a nodification of its original grievance and arbitrati on and
heal th and safety articles. Dressier stated that he w shed to have sone
further discussion wth official s fromRespondent during the | unch hour and
that he had some witten counter proposals prepared, but that he needed to go
over themw th those officials before submtting themto the UFW which

% Interestingly, the conputer print-out utilized for Respondent s

payrol | submtted during the season does provide the nunber of units
pi cked and the wage rate paid for each worker. Respondent's
obstinate refusal to furnish this readily avail abl e data provi des

a further indication of the posture which it affected throughout

the course of negotiations.
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he did that afternoon. In regard to the hiring hall issue, Dressier
suggested that it mght be beneficial to have a separate hiring hal |l neeting
to discuss the ramfications and the actual utilization of the hiring hall
apparatus. The UFWacceeded to this request.

This neeting reconvened at approxi mately ten mnutes of two. Again
there was di scussi on concerning the ei ght hour checker and dunper guarantee,
wth Dressier maintaining his position. Dressier finally provided the nachi ne
pi cki ng i nfornati on whi ch evoked a cooment fromMs. Mirphy to the effect that
In the course of discussions concerning the nachine rate had not under st ood
what the parties were referring to.

Respondent submtted its counterproposal to the UFWs articles
concerning "local issues". This counterproposal consisted of one half of one
page and dealt wth issues concerning |ay-offs by seniority, students'
seniority, a proposal that the conpany "w | discuss wth the union the
obtai ning and nmaki ng avail abl e for purchase by workers at cost of gloves," and
woul d supply workers wth buckets. This was the Respondent’'s entire counter to
the UFW"| ocal issues" proposal although there was sone oral di scussion
concerning itens in the UFWproposal including that regarding a seniority
article under the UFW"l ocal issues" proposal in which the UFWnaned t he
trucker and sanitarian as seniority classifications. [Dressier repeated that
these classifications were the subject of a pending NLRB hearing, that he did
not feel it was appropriate to consider the trucker, and would wait for the
outcone of the NLRB case before resol ution of the sanitarian issue.

Lhder a health and safety provision contained within the UFW"I ocal

i ssues" proposal, there was di scussion concerning dunper platforns. ¥ Dressier
stated that the conpany was naking efforts to change the dunper platforns, that
sone had al ready been changed, and that in tine the renai nder woul d be

nodi fied. Seeg requested a tine schedul e for the change in the dunper

pl atforns and asked how nmany had been replaced wthin that tine. Dressier said
he woul d convey that information to the UPW However, Seeg testified that she
never received such information. The parties then proceeded to discuss all of
the local issues which the UPWhad proposed, whether or not they were actual ly
responded to in witing by the Respondent .

As noted earlier, that afternoon Respondent al so submtted to the
UFWa revi sed enpl oyer proposal. Dressier indicated that; the revision did not
contain a response on grievance and.

¥ Dunpers stand on noveable platforns which are nounted on the

Bns on the tomato trucks. The WW naintained that the platforns
currently in use were unsaf e.
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arbitration or health and safety, since the UAWhad just turned in its proposal
that norning and that the Respondent had not had tine to prepare a response.
The revi sed enpl oyer proposal contai ned nodifications of its original articles
concerning recognition, union security, seniority, supervisors and famly
nenbers, Robert F. Kennedy FarmWWrkers Medical plan, inconme tax wthol ding,
credit. union wthol ding, grower-shipper contracts and | ocati ons of conpany
operations. There was a renewed di scussion on the hiring hall issue and the
anti ci pated neeting which woul d be specifically directed toward the practical
aspects of the hiring hall.

Respondent ' s | at est proposal contai ned not hi ng concer ni ng wages.
Dressier responded that he had not nodified his wage position because the UFW
had not nodified its. Steeg noted that a nodification of the UFWwage proposal
had been submtted on August 30 with the UFWproposal given that date to the
Respondent . Dressier naintained that the copy of this proposal whi ch he<had
recei ved did not contain a wage appendi X, 'despite Seeg' s representations that
copi es furnished of the August 30 proposal were conpl et e.

Follow ng a recess, Steeg attenpted to get a coormttrment from
Dressier regarding future neeting dates. Dressier would not set any definite
date for the next neeting but suggested that Seeg call himthe foll ow ng
Tuesday norning. Dressier noted that it mght be necessary to begi n having
weekend neetings, and the UFWagreed. Steeg stated that the UPWwoul d be
avai |l abl e for negotiations throughout the foll ow ng week. Dressier responded
agai n that she should call himon Tuesday in order to set a future neeting
date. Wien Seeg asked whet her Dressier woul d have an econonic response to
submt to her by tel ephone on Tuesday Dressier stated that he woul d have one
for the UFWbefore the next neeting. Dressier also noted that when they spoke
oh Tuesday a date woul d be set for the hiring hall neeting.

In sum as aresult of the neeting on Septenber 2, the Respondent
needed to submt counter proposals to the grievance and arbitration, health and
safety, and economcs articles and was to provide additional information before
the next neeting. The foll ow ng Tuesday, Dressier woul d discuss wth Seeg
further neeting dates for the actual negotiation sessions and for the hiring
hal| neeting. In addition, the UFWwas to prepare a reply to the proposal
submtted by the Respondent that day.

h. Communi cations Between the Parties after
the Septenber 2 Meeting

Seeg attenpted to contact Dressier as originally planned on the
norni ng of Tuesday, Septenber 6 Dressier was unavailable. Seeg |eft a
nessage for himto return her call. Dressier did not contact her that day, In
the afternoon of Vednesday the 7th, Seeg attenpted once nore to contact
Dressier, who finally returned her call, late in the day.

-24-



Dressi er began di scussing a problemthat was arising at the Meyers
Tomat o Gonpany w th which the UFWhad a contract. Steeg replied that she had
called Dressier in order to establish neeting dates for negotiations wth
Respondent. Dressier stated that in light of the problens at Meyers Tonato, he
did not think that he woul d be able to neet until the foll ow ng week, on
Védnesday. Steeg reminded himthat he had earlier stated that he woul d neet two
days during the week of Septenber 5, and possibility even neet on weekends.
Oressi er responded, according to Seeg s testinony, that under the present
ci rcunstances, "the union wasn't acting right, and it was not appropriate to
neet." Steeg noted that accordingly, they shoul d schedul e nore neetings for the
followng week. Dressier said he could only coomt hinself to one neeting,
per halpsdat sone other tine, and that he woul d have to wait before setting the
actual date.

S eeg asked Dressi er about responses on the grievance and heal th and
safety proposals. [Dressier stated that S eeg woul d have the response i n her
office on Friday of that week. Seeg al so asked hi mabout the response to the
economc proposal . Dressier promsed to give this to her prior to the next
neet i ng, dependi ng on what happened at the Meyers Gonpany. Steeg asked him
agai n about the hiring hall neeting, and Dressier stated that he woul d have to
speak to Respondent's officials concerning this, and woul d get back to her.

Wien S eeg tel ephoned Dressier on Friday, Septenber 9, he was not
in his office. She spoke to Charley Soll, and left a nessage wth hi mthat
she was confirmng a neeting date for the 14th and that she woul d |ike
Dressier to call her back concerning the actual tine for the neeting. She
also told Soll that the UPNwas sending its revised proposal to himthat
day. The proposal was actually delivered to the Wstern G owers Associ ati on
offices in Salinas and contai ned extensive revisions of UFWpositions on
nany i ssues.

Oh Mbnday, Septenber 12, "a serious | abor di spute devel oped
on Respondent's prenises. ¥ Steeg attenpted to speak with sorme
body at Respondent's offices and tel ephoned themthree tines
requesting an i medi ate neeting to resol ve the conflict which
had arisen in the fields. No one at the offices returned her
phone call that day. Seeg fol | oned up these unanswered phone
calls wth a nailgramto the Respondent and to Dressier hinself
requesting an imedi ate neeting. Qh the day fol low ng/ S eeg
sent another nailgramto Dressier reiterating the difficulties
she was having in setting neeting dates and communi cating with
him and al so confirmng her assunption that a neeting would _
be hel d on Wdnesday the 14th in Salinas.

i. The Meeting of Septenber 14

The parties resuned negotiations on the norning of. the

¥ The substance of this dispute will be discussed "bel ow
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above date in Salinas, Present on behal f of conpany were M. Dressier and Ms.
QP. Mirphy. As the neeting opened, Steeg told Dressier that the UFW
understood that he did not have sufficient tine to reviewits |atest proposal
and that perhaps it would be beneficial if he were to take tinme that norning to
look at it and respond later. Dressier stated that although that he had not
been able to reviewthe entire proposal he was prepared at that point to "start
at the top." Seeg responded that it would be better if he did not |ook just at
a portion of the proposal but reviewit inits entirety in order that he
understand the novenent that the UFWhad nmade init. In addition, a probl emhad
arisen concerning the arrest of the president of the negotiating coormttee that
norning, and Seeg noted that UFWofficials needed tine to investigate the
situation before the neeting continued.

Dressier then nentioned that he had recei ved sonme unfair |abor
practice charges alleging that workers had been fired and repl aced wth ot her
enpl oyees. [Dressier stated that Antonio Margarito, the president of the
negotiating coonmttee, had not been fired as alleged in these charges, but he
confirned that workers had been repl aced. Steeg set forth the UFWposition
that a "lock out" had occurred on the conpany premses and that the workers had
uncondglgi onal ly offered to return to work, but that the conpany had not rehired
them =

Wien asked by Dressier whether the workers were in fact wlling to
go back to work, Steeg responded in the affirmative, that they never intended
not to work. A so discussed was a docunent which certain workers were asked to
sign by supervisor Arroyo before they woul d be allowed to return to work. ¥

Seeg asked Dressier if he had anything in witing to submt to the
UFWat that tine and Dressier responded in the negative. Steeg noted that
Respondent had cone to the neeting wthout being prepared to respond fully to
the UFWs | atest proposal, expressing dismay at the fact that communi cations
probl ens were still occurring between Dressier's office and the Wstern G owers
Association office in Salinas, that docunents delivered there to be forwarded
to himwoul d not bei ng so handl ed.

These di scussi ons occurred over a span of approxi mately 20 m nut es,
at which tine a recess was taken. Negotiations resumed between 1: 30 and 2: 00
that afternoon. Wen the neeting reconvened, Cal Wtkins Jr., an associate in
Dressier's lawfirm was present on the behal f of the conpany and Jerry Cohen,

= Needless to say, these statenents are not set forth as truth of the matters

asserted.
2 The circunstances surrounding the signing of this docunent and its
substance w || be discussed in greater detail bel ow
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chief counsel for the UFW was al so in attendance. S eeg expressed great
concern that the parties were now bei ng enbroiled i n an ever-w deni ng di spute
while natters were not being resolved at the negotiating table. She conveyed
the workers' opinion that Dressier was stalling in negotiations and not re-
gardi ng themseriously.

The parties proceeded to go through the | atest UFWproposal article
by article. This verbal exchange advanced as far as article 34 of the UFW
proposal , "Bereavenent." Dressier stated he was not prepared to go any further
at that tinme, nor was he prepared to nake any proposal on "local issues." That
af ternoon, however, he did submt to the UFWtwo new proposal s in witing
regardi ng access and discipline and discharge. Notably, the inplinentation of
the access proposal submtted by the Respondent was contingent upon the
execution of a full contract and the resolution of all pending litigation
bet ween the conpany and the Uhion, including unfair |abor practice procedi ngs.

Future neeting dates were then discussed. Dressier proposed that
the Hring hall neeting be held on Friday, Septenber 16, and that Cal V¥t ki ns,
Jr, would be in attendance. Steeg inquired as to the authority that Vétkins
woul d have at such a neeting and Dressier stated that he woul d have full
authority, and woul d be enpowered to reach agreenents if any were made insof ar
as schedul ing additional neetings was concerned. Steeg stressed to himthe
urgency of the current situation and the necessity for neeting as frequently as
possible. Dressier reiterated that he would not set any dates until after the
FLi d?y Irrgeti ng and that such future sessions woul d depend on circunstances in
the fields.

At the close of this neeting the status of negotiations was that
Dressier would have a full proposal inwiting to submt to the UAWat the
Friday neeting, that the neeting would be held in Salinas with regard to the
hiring hall, and at the end of that particular neeting further negotiations
woul d be schedul ed.

j. The Meeting of Septenber 16

O the norning of Septenber the 16, Steeg call ed
Dressier wth a nunber of questions about verbal responses to the |atest UFW
proposal that the Respondent had nade at the last neeting. Dressier stated at
that tinme that he woul d be unable to neet wth the UFWon Monday or Tuesday of
the week followng. He stated that he was preparing a witten response for the
UFWand arrangenents were nade for the UFWto obtain this proposal . ¥

¥ The proposal was actual |y picked up in Los Angel es that evening.
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The neeting on Septenber 16 started at approxinately 2:00 in the
afternoon. Present on behal f of the Respondent were Cal Wtkins, Jr. and Ms O.
P. Mirphy. Seeg initially expressed concern over the |ack of the presence of
conpany personnel responsi ble for hiring whomDressier had previously suggest ed
woul d be there in order to get a better understandi ng the workings of the
hiring hall. Seeg asked Ms. Mirphy what her responsibilities were concerning
the hiring of agricultural workers. She responded that she just worked in the
office and was not involved in the direct hiring or firing of workers. Wen
S eeg questioned what authority Vétki ns woul d have in the neeting Vét ki ns
stated that he woul d be authorized to reach agreement wth the UAW However,
he did not have a copy of the |latest UFWproposal and as was subsequent|y borne
out during the course of the neeting, he was unfamliar wth Respondent's
posi tions on specific issues.

The parties then conmenced to discuss the hiring hall. In the course
of these discussions Ms. Mirphy stated that she coul d make no deci sions at the
bargai ning tabl e, that she was only one nenber of the board of directors wth
one vote. Steeg expressed concern over the desirability of having present
during the course of the current discussions peopl e who were enpowered to nake
deci si ons and who coul d di scuss the practical applications of the hiring hall
i ssue. Neverthel ess, extended di scussion ensued wth Watkins and Ms. Mirphy
bot h aski ng questions on the specifics of hiring hall practices. Wdtkins, who
had not seen that portion of the |atest UFWproposal dealing wth the hiring "
hall, Article 3, was given a copy of the proposal at the neeting. As the
di scussi ons concl uded Watkins stated that the UFWproposal in regard to the
hiring hall was rejected inits entirety, and that the previ ous proposal that
the Respondent had submtted on this issue woul d stand.

S eeg asked VMt ki ns about schedul i ng subsequent nego-
tiation neetings. Vatkins stated that he was not authorized to
speak on that issue and that M. Dressier would have to set his
own schedule. Seeg remnded himthat at the previ ous sessi on
Dressier had said that further negotiating neetings woul d be
schedul ed at the close of the current neeting. She then asked
Wt kins to tel ephone Dressier to ascertain what dates were to be
proposed. After Seeg attenpted to reach Dressi er and coul d not
she left a nessage for himto return her phone call. Dressier
did not do so. Thereafter Vétkins called himagain and, w thout
allowng Steeg to speak to Dressier personally, conveyed the
nessage fromDressier that he wul d speak to her on Monday about
future neeting dates.

Uoon her return to the UFWoffices that day S eeg once again
tel ephoned Dressier and was told that he was unavai |l abl e. Wien S eeqg i nsi sted
on her need to communicate wth him Dressier came to the phone. S eeg
enphasi zed to Dressier the urgent need for frequent and i rmedi at e neeti ngs.
Dressi er asked her why
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there was such a need. Steeg answered that the season was noving on, that
there had been no neetings the previous week, and that there had been only one
substantial neeting that week and one "usel ess neeting” that day wth regard to
the hiring hall. Dressier stated he would not be available to neet until the
foll ow ng Thursday, after a neeting he had schedul ed for VWdnesday concer ni ng
anot her grower, Gonzal es Packi ng Conpany.

As aresult of Seeg s insistence a neeting was tentatively
schedul ed for the foll ow ng Tuesday eveni ng. Dressier al so asked S eeg about
the workers position on returning to work, stating that the conpany mght be
nore wlling to neet if the UFWhad not been invol ved in so nmany problens in
the fields. Seeg stated that the workers had been presenting t hensel ves every
day to return to work and had been turned away. Dressier responded that
workers could be hired on Saturday if they went to work. Wth that, the
di scussi on concl uded.

k. The Meeting of Septenber 21

Oh Monday, the 19th of Septenber, Seeg tel ephoned Dressier to
confirmthe neeting date for that week. Dressier inforned her that there was
going to be a change regarding the Respondent’'s representative at the 0. P.
Mirphy negotiations: his associate Charley Soll, would be assumng that
responsibility. 2 Dressier represented to Seeg that as M. Soll did not have
any coomtnents at the present time, he would be prepared to neet during all of
that week and into the next week, as needed.

As the neeting conmenced on the norning of the 21st in Salinas,
Soll and Darryl Voth, an associate of Soll’s, were present on behal f of the
Respondent. Seeg initially noted the specific itens of information which had
not yet been furnished to the UFW Specifically, she nentioned the production
records, the request for which was still outstanding. Soll inquired which
production records she needed, and Steeg outlined each of these itens. Seeg
nade further requests for seniority

£l Dressier testified that he had becone i nvol ved wth a | abor

dispute that had occurred at Meyers Tomat o Conpany, al so | ocated
inthe Salinas Valley, and that he had too nmany coomtnents to

be able to devote his attention to negotiations on behal f of
Respondent. Dressier also testified that Seeg tol d himthat

there woul d be no problemw th the change in negotiator. However,

it is apparent that the change at this stage in negotiations woul d
necessarily cause further delays, as M. Dressier, had been invol ved
over approxinately a four nonth period in negotiations with the
UFWon behal f of the Respondent, and that the recently substituted
M. Soll would necessarily have to devote sone tine to famliarize
hinsel f wth the issues.

- 29-



lists, records on the eight hour guarantee, the reporting tine issue,
i nfornati on on the probl emw th border picking, and al so infornation
concerning the trucker job Qassification. ¥ The production records,
despite Seeg' s repeated requests, were not provided to the UFW

Fol | ow ng the af orenentioned di scussi on and requests for
infornmation, Seeg provided Soll a full up-to-date history about the progress
of the negotiations. She told himthat there had been three conpl et e exchanges
of proposals, that the UPWwoul d be furnishing a fourth proposal, that there
had been agreenent on eight contract articles out of 25 in the "l anguage"
portion of the UAWproposal, and that there had been no agreement as far as any
econorr'nlc itens, despite what Steeg terned as "significant novenent” in the UFW
pr oposal .

Seeg then submtted to Soll the latest UFWs counter offer. This
proposal contai ned revisions in the proposal that had been submtted on
Septenber 9 to the Respondent in the followng articles: Seniority; Qievance
and Arbitration Procedure, Dcipline and O scharge; Leaves of Absence; Records
and Pay periods; Wnion Label; Subcontracting; Hours of Wrk and Qverti neg;
Reporting and Standby tine; dtizenship Participation Day the Robert F. Kennedy
Farnworkers Medical Pl an; the Juan de |a GQruz Pension Fund; the Martin Luther
King Fund, Rest Periods; and mscel | aneous nodifications of the Seniority,
Records , Pay Periods, and Health and Safety Articles and in the wage denmands.

The parties then addressed thensel ves to a discussion of this
proposal, review ng the docunent article by article. Steeg explained to Soll
what the relative positions of the parties were at the tine, where there was
agreenent, where the UFWhad nade novenent and why, and whi ch of the issues
were yet unresolved. The hiring hall issue and the neeting that was hel d for
the purposes of explaining it were discussed. Several of the sanme issues that
had been raised in that previous Friday's nmeeting were again rai sed by M.
Soll. The seniority of student workers and of workers that had not been
rehired in the beginning of the 1977 season was al so di scussed.

Follow ng a short recess, the parties began to anal yze the issue of
the grievance and arbitrati on procedure. The U”-Whad original |y proposed an
arbitration nechanism Dressier counter-proposed that the services of an
conciliator be utilized. The UFWthen acceeded to the proposal to utilize a
conciliator although they did lay out a nore detail ed nethod than had been
originally proposed by the Respondent. Soll expressed his personal opposition
to the conciliation procedure, which gave rise to concern on the part of the
URW since although there were not opposed to the use of the arbitration
nechani sm they felt

= These i ssues regarding reporting tine, border pickings,, and the eight
hour guarantee had to be explained to Soll, as he was unfamliar wth
t hem
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that the nere change of negotiator's should not result in a revision of
proposal s that have al ready been nade and accept ed.

The access issue was discussed in light of the grave probl em
that the UPFWhad experienced with the Respondent's proposal whi ch stated
that access woul d be permtted contingent upon resol ution of all other
legal nmatters and unfair |abor practice. |n subsequent neetings, Soll
agreed to renove this pre-condition to access by UFWrepresentati ves.

S eeg then suggested that as part of the UFW"| anguage" proposal
that four itens wthin that proposal be presented in the formof a package:
the "no strike" and nanagenents rights clauses in the "master contract," =
together, with a grower-shipper clause and a fanily nenber “"side letter." &
Soll stated that he woul d consi der the UFWpackage offer. However, on the
follow ng day, he rejected it in entirety.

| nsof ar as econoni c i ssues were concerned, Seeg pointed out
novenent in the followng areas. Regarding "dtizen Participation Day," the
UFWhad inserted a qualifying period that did not exist previously.
Conpensation for overtime was revised fromtine and a half to an additional 35
cents after eight hours, which was nade conditi onal on Respondent's accepting
the proposal that such work be perforned voluntarily. The UFWnodified its
proposal regarding the "24 hour rest period" offering that the period be on a
Sunday, provided that work on Sunday woul d al so be voluntary. Regardi ng wages,
the union had revised its proposal dowward three cents on the piece rate, five
or ten cents on the hourly picking rate, and revised the differential between
first and second picki ngs fromei ghteen cents to seven cents.

Information was furni shed to Soll concerning the Martin Luther K ng
Fund, which is the UFWs pension and soci al services plan. Concerning the
classification of sanitarian, Ms. Mirphy stated that she thought that this
work was subcontracted out. Steeg told her that she believed that she was
mstaken. Seeg then pointed out to Soll that the UFWhad recei ved no response
on the "local issues" portion of their proposal since the one submtted by the
Respondent on Septenber 2 During the course of the di scussion on "l ocal
I ssues,"” the probl emof dunper platforns was once again raised, wth Soll
stating

% The UFWs proposal of Septenber 9 was _entitled "UW
Mast er Agreenent . "

S A"side letter" is a separate agreenent not enclosed within
the body of the contract which anends or nodifies a specific
article wthin the contract.
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that he would inquire intoit. The reinstatenent of workers who are
currently inbroiled in the | abor dispute wth Respondent was al so t ouched
upon. As the neeting ended, Stoll stated that he would respond to the
UFWs proposal at a neeting on Friday, Septenber 23, and that he

appreci ated the novenent that had been nade on behal f of the UFW

1. The Meeting of Septenber 23

O Septenber 22, Seeg spoke wth Soll about the Respondent in the
course of negotiations wth another tomato conpany, Gonzal es Packing. Soll
inforned her that he woul d not be available for negotiations on behal f of
Respondent the week followng. Notably, Dressier had represented to her the
exact opposite, and as such the UFWhad been msled into believing that Soll
woul d be avail abl e and there woul d be significant progress in conpl eting the
negotiations. Soll replied that he nade his own schedul e, that he woul d not be

avai l able for the week follow ng, but that he had openings for the week after
that .

n the norning of Septenber 23, the parties resuned negotiations in
Slinas. Soll arrived late to the neeting, and stated that he had sorme
witten articles prepared for examnati on by the UFW However, he was unabl e
to neet at that tinme, as there were probl ens devel opi ng i n anot her conpany
that required his attention. The UAWobjected to this, stating that he had
schedul ed the neeting on behal f of the Respondent for that particul ar day.
Soll then left the neeting saying that he woul d call and di scuss his further
availability at sone point later in the norning.

Wien Soll actually did call back, he cancelled the neeting set for
the 23rd, stating that he had to continue to attend to the problens at the
Gonzal es Packing Gonpany. Despite Soll's representation that he woul d cal |
Seeg back to set further neeting dates that day, he failed to do so.

d the three articles submtted by Stoll to Seeg on the norning
of the 23rd, the recognition article contains nearly identical |anguage to
that proposed by the UFWon Septenber 9, except that it does not contain one
of the paragraphs included in that article. Wth this exception, therefore, it

can be said that substantial agreenent was reached on the recognition pro-r
vi si on.

The second proposal submtted by the Respondent concerns the hiring
hal|. Three of the clauses in the Respondent’s

hiring hall proposals were basically simlar to that submtted by the UFW
O fferences arose in clauses providing for notice

of -the need for new or additional workers, notices of |ayoffs, and on .the
job training.

In the seniority article submtted by the Respondent on Sept enber
23, there was basic agreenent wth the UFWpro-
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posal on the period of enpl oynent necessary before seniority was acquired, on
the posting of a seniority list, and on three itens which would result in the

| oss of seniority. There was basic di sagreenent on | ayoffs, the Respondent
proposi ng that |ayoffs be by crewseniority, rather than by individual
seniority, which was the substance of the UFWproposal. Respondent al so
proposed that at the end of each season, each seniority worker woul d be given a
| ayof f sl38i/p and an approxi nate starting tine and call-in date for the next
season. =

m The Meeting of ctober 3

Prior to this neeting, Respondent had supplied the (FWw th its
| at est proposal on Saturday, the 1st of Qctober. At the neeting itself,
Respondent was represented by M. Soll and Robert Roy, another associ ate of
his lawfirm

S eeg once agai n requested that the conpany provide certain
production records. Stall stated that their position on this issue was the
sane, that the UPWwas not entitled to production records, only earnings
infornmation, and that the production records requested by the- union were
confidential and irrelevant. Seeg noted the necessity for such records, ex-
plaining that they were needed to gauge the overall fluctuations in costs for a
particul ar season. Soll promsed to reconsider the natter.

At the previous neeting, Seeg had requested the second hal f of the
payrol | information |ist which the Respondent had supplied on Septenber 2. ¥ A
list was supplied by Soll at the Gctober 3 neeting, but' it proved to be
nerely a duplicate of the |ist which had been previously supplied. However,
Soll did supply the renmaining half of the list on the fol | owi ng day.

= Gounsel for Respondent objected to the admssion in

evi dence of the exhibit which contained the three articles submtted as
Respondent ' s proposal of Septenber 23, he stated as the

basis for his objection that the exhibit was not conplete, and

that there were additional itens included in the proposal submtted by
Respondent at that tine. However, no evidence was presented on this particul ar
point. Steeg testified wthout qualification that the three itens which were
part of the exhibit were the total contained in the proposal received on the
23rd fromM. Soll. Such a statenent nust be credited in the absence of
contrary evi dence.

o As noted previously, this list, which .set forth the nanes _ of enpl oyees

in al phabetical order, began with the letter "L".
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As concerned the ei ght-hour guarantee for checkers and dunpers,
Soll related that the conpany told hi mthat the issue had been resol ved and
that there was nothing nore to di scuss. However, Steeg noted that there were
still sone questions concerning this issue and that the UFWhad been requesti ng
payrol | records to verify the assertions nmade by the conpany regarding it.
Soll once nore represented that he woul d nake the records avail abl e.

As concerns, the seniority list, Soll asked Seeg what such a |ist
should contain. She replied that the UAWneeded nanes, social security
nunbers, job classifications and dates of hire. This informati on was eventual | y
provi ded by the Respondent, but not at that tine.

O scussi ons were held on recurring i ssues which basically mght be
terned gri evances as opposed to negotiations issue: itens such as shifting of
checkers between crews, the reporting tine issue, and the border picking
I nci dent i nvol ving Gew H ve.

Soll was asked if he had brought any response to the trucker
I ssue. There was none provided. The parties then proceeded to reviewthe
nunber of exchanges and the status of various proposal s, and a di scussion of
the contract issues ensued. The package proposal that had been submtted to
Soll previously was rejected by Respondent in its entirety. The recognition
par agraph was di scussed, Seeg noting that it was necessary for the supervisors
torealize their obligations in connection wth recognizing the union. The
probl emof the distribution of a | eafl et by Respondent expressing their intent
to bargain was once again raised as the distribution of the |eaflet had not
been ext ensi ve.

Seeg brought up the fact that as Soll nowwas the negotiator, the
UFWfelt that soneone fromthe conpany who was famliar wth field operations
shoul d be present at the bargaining table in order to discuss recurring
problens. Soll responded that the conpany was busy wth the harvest of
tomatoes, and that it al one woul d have the eventual authority to deci de who
woul d be present at the table.

There was no agreenent in regard to the hiring hall proposal . Nany
of the sane issues that had been rai sed in previous neetings concerning the
hiring hall were once again raised at the ctober 3. neeting. The pr oposal
whi ch had been submtted by the Respondent on Qctober 1 contained a hiring hall
provi sion whi ch had two conflicting paragraphs in it regarding period of
notification for |ay-offs.

Goncerning the issue of health and safety, there was sone
di scussi on about he placenent of toilets in the fields.
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The revi sed enpl oyer proposal submtted on Cctober 1 omtted
several of the articles which had been wthin previous proposal s.
Specifically those articles included "Bul l entin Boards'"; "Supervisors";
"Hours of Work and Qvertine" and/or "Meal Periods"; and "Reporting and
Sandby Tine." Respondent had nade offers concerning these issues
previously. Soll explained that their exclusion was sinply a m stake.

Goncer ni ng economc i ssues, Seeg testified that there had been no
novenent on the part of Respondent. However, examnation of the proposal s
submtted by Respondent reveal s that the revised proposal s submtted by themon
Sept enbber 16 contained an article increasing their offer of contribution to the
Robert F. Kennedy FarmVrker Fund froman originally proposed 10 cents per
hour to the 16 and one-hal f cents per hour per worker requested by the UFW

Goncerning the rest period issue, the union had proposed a 15 mnute
rest period, whereas Respondent offered one of 10 mnutes. Seeg stated that
t he previous conpany policy had been to accord workers a 15 mnute break, and
that even this year such was the length of the break period. Soll represented
that he woul d investigate the natter.

Seeg indicated that the UFWwas very di sappointed in the
Respondent ' s |l atest proposals, in that there appeared to be novenent on only
four of the articles submtted, none of which were overly significant. There
was no novenent on econonics, little novenent on | anguage, -and no proposal s
submtted to date regarding "l ocal issues" other than that of Septenber 2.
However, as it was the UPWs position at that point to make a count er proposal ,
S eeg stated that she woul d have one prepared for the Respondent as soon as
possible. S nce the Respondent did not indicate agreement in several areas in
whi ch the UFWhad nodified prior positions, preparing a revised proposal woul d
present great difficulties.

Nevert hel ess, on the norning of Cctober 4th,
the UFWdel ivered to M. Soll its latest proposal. The docunents submtted to
Soll consisted solely of the articles which were changes fromthe UFWproposal
of Septenber 21. The followng articles were nodified: "Seniority”, "Health
and Safety”, "Reporting and Sandby Tinme", "Vacations", a general article and
the "No Srike" article. In addition, the UFWsubmtted a revi sed wage denand.

n. The Meeting of ctober 4 and Subsequent Gonmuni cati ons_

Present on behal f of the conpany at this neeting was Messrs. Soll
and Roy, their secretary Barbara Smth, and also Ms. 0."P. Mirphy. Qnce agai n,
the issue of the eight hour guarantee for checkers and dunpers were di scussed.
Seeg was told that a leafl et had been i ssued whi ch contai ned the Respondent
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pol i cy concerning the guarantee. * Soll once again indicated that he
woul d nake the records concerning the guarantee available to the UFW The
UPWwas not provided with such records at that tine. %

Aseniority list, had still not been provided by the Respondent.
The lists ..which Respondent had al | uded to whi ch were in the possessi on of
the UFWIl egal departnent did not contain dates of hire. However, Soll
stated that the Respondent was COﬁPi ling a list which would contain the
dates of hire from1976 forward. #

The issue of the trucker job classification was agai n di scussed.
M. Roy attenpted to provide the job description which had" been repeated y
requested by the UFW stating that the trucker sonetines worked as a picker,
soneti mes worked as a forenan, and sonetines worked in the shed. At other tines
he worked fromthe fields to the shed. S eeg conveyed to Respondent's
representatives the opinions of workers that they had spoken to, to the effect
that this was not the case. The issue still renai ned unresol ved.

The reporting tine i ssue was once agai n di scussed. As noted
above, at this neeting, Soll supplied to Seeg another list of enpl oyee
payrol | records. The list contai ned enpl oyee nanes, social security
nunber s, enpl oyee nunber, gross pay and hours worked. (bviously, the |ist
did not provide all of the informati on which the UAWhad requested from
Soll inregard to enpl oyees. Production record infornation, acreage, yield
per bl ock, ect. were al so absent. Such infornation was agai n reguest ed.
Respondent has yet to provide it.

I nfornati on on conpany rest periods was provided by M. Roy, who
represented that the past policy of the conpany was to allow the workers a 10
mnute break and that if workers were taking nore tine it was. not authori zed.
The UPWonce again contested this representation stating that the practice was
for 15 mnute break period, whether or not it was a spoken policy.

Respondent provided at this neeting five separate witten proposal s
including those dealing wth grievances and arbitration, seniority, holidays,
records and pay periods, and access. Before the norning recess Respondent
acceded to the UFWs | atest proposal concerning recognition, the acceptance
bei ng nade verbal | y. The UFWal so preferred a verbal package proposal con-

a This- leafl et was entered into evidence as an exhibit. However, the

| eaf | et contai ned no date.

%W pAs will later be discussed, the records were eventual |y
were produced at the hearing by the Respondent pursuant to sub
poena and were nade part of the exhibits in this case.

o As stated previously, Francis Mirphy testified that a list was
prepared at the end of the 1976 season setting forth dates of hire. The
UFWwas not given this |ist.



cerning articles on mechani zati on, union security, duration of the
agreenent and nai ntanence of standards.

The UFWwage proposal submtted on Qctober 4 contai ned a slight
adj ust ment of the previous proposal, despite the fact that there had been no
econom c proposal fromthe Respondent. Seeg testified that at this point, the
UFW had nmade novenent four tines on the wage issue, resulting in a decrease of
4-1/2 cents fromits original piece rate denand. Seeg noted that as these
revisions had all been prior to any economcs response fromthe Respondent, the
UFWwoul d not be in a position to nove any further on this issue.

As negotiations reconvened on the afternoon of the 4th, the issue of
recal ling the workers who had been enboiled in the | abor dispute which
comrenced on Septenber 12 was di scussed. Seeqg i nqui red whet her Respondent
woul d continue untilizing replacenents and as such, only rehire workers to fill
jobs as needed. Soll replied that he preferred not to answer that question at
the tine. The nechanics of actually rehiring the workers and the basis on
whi ch the workers woul d be hired were discussed, wth the UFWattenpting to
i ncl ude assurances against arbitrary conduct in this regard.

Further discussion was held on the health and safety issues
regarding the placenent of toilets inthe fields. Respondent', although
changing its position sonewhat, did not agree fully to the proposal offered by
the UFW

Fol | ow ng a di scussion of recall procedures for putting workers
invol ved in the | abor dispute back to work, Soll stated that he woul d
tel ephone Steeg regarding further negotiations. Seeg attenpted to set a
negoti ation session for the entire day on the followng Fiday. Soll had
previously indicated that he woul d be avail able. However, when the two spoke
that afternoon, he stated he could not be available the full day on Friday,
because it was his anniversary.

Seeg had additional contact wth Soll on Thursday, Qctober 6.
Soll indicated to her that he was greatly concerned about the procedure for
returning the workers back to work, that the workers who had been told to
report had refused to go to work. Soll stated that he would not meet wth the
UFWon Friday, as previously schedul ed, because of probl ens which were
occurring in the field. Follow ng this conversation, Seeg drafted and sent a
letter to M. Soll outlining the difficulties she was experiencing in
schedul ing definite nmeeting dates wth Respondent's representatives, and
proposi ng that daily neetings be held until agreenent was reached.

Qver the course of several phone conversations occurring the week
followng, a neeting was arranged for Védnesday, the 12th of Qctober. On that
day, also the UFWsubmtted anot her proposal, delivering it to the Wstern
Gowers Association offices in
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Salinas. The proposal contained revisions in the seniority, grievance and
arbitration, and records and pay periods provisions, and al so yet another
nodi fication of the UPA/s position on wages. The afternoon of the 12th, Seeg
tel ephoned Soll and verbal |y presented a package wth regard to Respondent 's
provi si ons concerni ng no-strike, nmanagenent rights, and grower-chi pper cl auses.

0. The Meeting of Cctober 12

Negotiations resuned in md-afternoon of this date, in Salinas.
Francis Mirphy, for the first tinme, was present on behal f of the conpany. *
hce nore Seeg repeated the request for production infornation. No production
records were provided. Respondent, however, did produce a | eafl et which spoke
to the issue of the eight-hour guarantee, which it maintained set forth conpany

policy in this regard. % The UPWrepeatedly requested verification via conpany
records, whi ch Respondent failed to produce.

The union security, hiring hall, and seniority articles were
discussed at length. . The neeting of the 12th | asted approxi mately 3 hours. As
it ended, the parties agreed to reconvene at 9:00 in the norning on the
fol | ow ng day.

p. The Meeting of Cctober 13

As negotiations resuned on this date, Charley Soll, Francis Mir phy,
and Barbara Smth were present again on behal f of the conpany. Stoll finally
provided to the UFWseniority lists, setting forth dates of hire for enpl oyees
from1976 forward. As rioted earlier, this infornation had been requested by the
UFWapproximately 6 nonths previously. Steeg testified that this list still did

not provide job classifications, "original" dates of hire # and social security
nunber s.

Soll presented two witten proposals at the neeting on the norning
of Gctober 13. (he of these articles dealt wth the hiring hall issue. The
hiring hall proposal adopted alnost inits totality the | anguage of the UFW
article on this issue. However, as Ms. Seeqg testified, the Respondent's pro-
posal contai ned a clause which stated that the conpany had the right to reject
any applicants referred by the hall, w thout

% Fancis Mirphy was the one individual who had the nost extensive

know edge of and authority concerni ng Respondent’s day-t o-day
oper at i ons.

“ Respondent' s wtnesses testified that this | eafl et had Been

distributed to dunpers and checkers about one week after the season began.
Yet the docunent was not actually given to the UFWuntil the season was
nearly conpl et ed.

% ps stated above, Respondent did not assune full responsibility for the
hiring of the individuals for field work until 1976. Before that year,
respondent relied on the services of |abor contractors to supply themwth
field crews.



affording the union the opportunity to grieve the rejection. Thus, as M.
Seeg pointed out, this clause in effect nulified the hiring hall
arrangenent as well as the seniority restrictions placed on this
arrangenent .

The other witten proposal submtted by Respondent that day deal t
wth the vacation article. The nost salient aspect of this article was that
under the conditions proposed by the Respondent none of the enpl oyees of the
Respondent woul d be qual ified to receive vacation tine: as a prerequisite to
earni ng such vacation tinme a worker on an hourly basis woul d have to work 1, 000
hours, and pi ece rate workers woul d have to work for 700 hours to qualify. As
the season itself |asted approxinmately 2 1/2 to 3 nonths, no field | aborers
woul d be able to neet this requirenent.

Respondent accept ed URWproposal s on uni on access and wor ker
security in exchange for the UFWaccept ance of the grower-shi pper clause
whi ch they had proposed. Respondent rejected anot her package offered by the
uni on i nvol ving the no-strike, nanagenent rights, and union security
clauses as set out in the UFW"naster" contract.

Wien asked agai n about the issue of the trucker, Soll replied
that he thought the trucker issue was a subject of an NLRB proceedi ng and
that it shoul d be decided by that agency.

S eeg asked Respondent's representative why there had been no
reply to the UFWpensi on proposal despite the fact that the UFWhad
provided all the infornation that the Respondent had requested pertaini ng
toit. Soll's response was sinply that M. Mirphy did not want to pay for
the pension, and thus no counter proposal was nade to the UFW

S eeg then brought up the problemof the "local issues" portion of
the UFWproposal . In the course of 12 exchanges, 6 on each side, none fromthe
conpany addressed what the UFWterned "general " itens in the "local issues"
proposals. Soll stated that what they had thus far presented was all that
they had to offer There was no change in their position of union security, nor
on seniority, the issues that had been di scussed at | ength on the previous day.

Wen the issue of further neetings was di scussed, Soll brought up
the fact that due to the instant hearing and the fact that nany attorneys in
his offices, as well as Respondent’'s personnel, woul d be deeply involved in
proceedi ngs, the Respondent woul d be unable to neet for the purposes of
negotiations. Steeg stated that the UFPWwas prepared to neet through the
weekend prior to the opening of the hearing on the foll ow ng Mnday. The
entire neeting on the 13th | asted approxi mately one hour.

n the followng day Seeg spoke to Soll in an attenpt to schedul e
future neeting dates. Soll had no such dates to propose.
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g- The Surmary of the Negoti ations

Seeqg testified as foll ows concerning the progress of negotiations
fromApril until Cctober. % There had been a total of twel ve proposal s
submtted, six fromeach side. The initial proposal was submtted by the UFW
and contai ned 44 articles. It was about 70 pages in-length., Respondent's first
counter proposal spoke to approximately 1/2 of the. UFWarticles. The URWt hen
nodi fied its position on about 18 articles; Respondent nodified its position on
about 9 provisions of its proposal and al so submtted sone additional articles.
At that point in the negotiations there were approxi mately 20 provisions in the
UFWproposal to whi ch the conpany had not responded. The third proposal
submtted by the UFWcont ai ned novenent on approxi nately 28 articles, which was
net by novenent on around 11 articles on the part of Respondent. The URWthen
nodified its position on approxi mately 20 additional provisions and in reply
the Respondent altered 4 or 5 of its proposals. A that point, there was
novenent on approxi mately 7 articles by the UFWcount ered by novenent in
approxi matel y 6 areas by the Respondent. Additional nodification was made in 7
areas by the UFWwhi ch was nmet by novenent on approxinately 4 or 5 of the
Respondent ' s pr oposal s.

In sumary, 14 specific provisions of the contract were agreed to
as of the date of the hearing. The only article which M. S eeg deened "naj or"
fromthe UFWs perspective whi ch the Respondent had agreed to was the union
recognition article.- The "mgjor" article that the UFWagreed to submtted by
the respondent was the grower-shi pper clause.

The UFWprovi ded responses to each of the articles that Respondent
submtted. The Respondent, on the other hand, did not answer in any formand
therefore totally rejected 13 articles proposed by the UPW In regard to
economics there was little agreenent. Only one wage proposal was submitted by
the Respondent which offered no increase. % The Respondent had cone cl ose to
agreenment wth the UFWon one facet of the economcs portion, nanely the Robert
F. Kennedy Medical Pl an. The holiday proposal offered by the Respondent was in
effect no proposal at all, since it pertained to paynent of a premumti nme-and-
a-hal f wage for Labor Day, which no one worked anyway. As the period for
qual ifying for vacation pay was in far in excess of the period which any field
wor ker woul d be capabl e of working, there

e As noted previously, | found M. Steeg s testinony to be thorough

and credi ble. The summation that she provided at the concl usi on of her
direct testinony was anply supported by the docunentary evi dence.

4l A though during the course of the negotiations there was no act ual
I ncrease proposed, an increase had been inplenented at the begi nning of
the 1977 season.
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was no effective vacation proposal nade. In addition, there were no
proposaLg/s on funeral pay, jury duty, wtness duty or proposal s on pension
pl ans. =

As Respondent did not supply records pertaining to the ei ght hour
guar antee for dunpers and checkers, there was great uncertainty on the party of
the UPWregardi ng the past practice of Respondent in this area. The proposal
submtted by Respondent on the 2nd of Septenber spoke to a few of the health
and safety and "general " "l ocal issues,” but provided no response to ap-
proxi natel y three and one-hal f pages of these proposals, which included
approxi mately twenty-four itens. There was no agreenent on union security and
the hiring hall. The discipline and di scharge cl ause proposed by the Respondent
provided for no representation of the individual affected. There was a
grievance and arbitration procedure proposed by the Respondent whi ch woul d be
the sole renedy for the UFWin the event of a contract dispute, but pursuant
to. which Respondent would be permtted to/ litigate any such disputes in
court. Inthe words of M. Seeq:

" ...in essence we have very sinple issues like they wll
take out incone tax if the workers choose or credit union
paynents or put up bullentin boards, but of real significance
we have one article agreed to, recognition and of nedi um
significance, the access issue. The rest of themare the
| esser of the articles and that's as far as we' ve gotten in
12 neetings and 6 full exchanges, and now there are no
neet i ngs proposed. "

% ggnificantly, Respondent did not provide any-benefits to workers previously,
save what Francis Mirphy terned "a place to work."
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3. UWhilateral Changes

General ounsel pleaded inits conplaint that as a further
i ndi cation of Respondent's refusal to bargain collectively in good faith with
the certified | abor organi zati on herein, Respondent instituted certain
unil ateral changes in wages and other terns and conditions of enpl oynent.
Specifically, General Gounsel alleged and or argued inits brief that the
Respondent, without prior consultation wth the UFW instituted changes in the
wage structure; changes in the eight hour guarantee for checkers and dunpers;
nade threats by supervisors that the Respondent woul d di scontinue its practice
of hiring mnors; forced enpl oyees to sign a "no-strike" agreenent; and
subcontracted unit work in contravention of its duty to recogni ze and bargai n
wth the UFWas the certified representative of its enpl oyees.

a. Uhilateral Changes in Véges

In the course of negotiations in md-July Dressier requested a
neeting wth URWnegotiator Marion Steeg in order to resol ve the issue of a
wage i ncrease whi ch Respondent felt was necessary to grant enpl oyees in order
that it would remain conpetitive for the | abor nmarket wth other tonato
conpanies in the area. Specifically, Dressier discussed the possibility of
granting the workers an increase equal to that given by the Meyer’s Tonat o
Gonpany w th which the UFWhad a contract: the piece rate for picking woul d be
increased from$.32 to $. 325 per bucket, and the hourly wage for
classifications such as checkers, dunpers, and sanitarian woul d be rai sed from
bet ween $3.25 and $3.50 an hour to $3.875 per hour. The day prior to the
neeting, whi ch was schedul ed for July 19, Seeg tel ephoned Dressi er and
informed himthat the UAWwas in agreenent "that he rai se the specific wages to
the Meyers rate.” ® As such both negotiators felt the neeting on the 19th
woul d be unnecessary and cancelled it by nutual agreenent.

h July 25, Dressier sent Seeg a letter whi ch ostensibly confirned
t he tel ephone conversation of the previous week regardi ng wage adj ust nent s.
Dressier wote:

"...1t has been ny understanding in discussions wth you
and your concurrence that no neeting woul d be needed to
communi cat e and understand that wage rates for 0. P.

Mir phy' s enpl oyees woul d be adjusted at the start of the
1977 season rat her than bei ng del ayed pendi ng negoti a-

% ps will be discussed nore fully bel ow, "Dressier denied that |ncreases
were made in reference to a specific contract rate.

-42-



tions. It is also understood that these wage adjustnents in
no way are a conmttnent by the union as to any further wages
or any retroactive application of wages negoti at ed between
the conmpany and the union in our discussions for a new
contract.  course, there is no concession on the

enpl oyer's part either as to any application of retroactive
wages. Both sides do, however, understand that this is not a
uni |l ateral wage increase but a wage increase which for the
pur poses of benefiting the enpl oyees wthin the perineters
(sic) discussed above are concurred in by both parties.”

S eeqg steadfastly nai ntai ned t hroughout her testinony that her
understandi ng of the increase referred toin Dressier's letter of the 25th was
that it applied solely to the piece rate for pickers and the hourly wage rate
paid hourly job classifications, such-as checkers, dunpers, and sanitarian as
per the Meyers contract rate. However, Respondent had certain work practices
whi ch were not found at the Meyers Conpany, and accordingly no wage rates in
those particulars were provi ded under that agreenent. Specifically, the Myers
Gonpany did not performsecond and third picking as did the Respondent, nor did
it pay pickers at an hourly rate. In addition, the Respondent had used workers
to open roads in the fields and performborder pickings, neither of which were
done at the Meyers Gonpany. Accordingly, Seeg testified, nodifications of
these wage rates were not contenplated in the course of the parties' md-July
di scussi ons.

Respondent' s w tnesses testified in vague, general terns about the
wage increase that was agreed to in July. Dressier testified that his
"recol lection is we were tal king about that there were (sic) obviously a
disparity of wages that had been paid by Mirphy wth what other conpanies were
going to be paying this year, and it was necessary that he agj/ ust his wages up
and | don't recall saying he woul d adopt a certain contract = However, [ressier
testified that according to his recollection of the negotiation session held on
the 25th of August, the UFWrai sed sone, gquestions as to how the hourly picki ng
wage had been i npl enented, stating that they woul d prefer that there be a piece
rate rather than an hourly wage for picking. Francis Mirphy, Respondent's
operations nanager, testified that wth regard to the-agreenent reached wth
the URWconcer ni ng wage i ncreases for 1977, his understandi ng was that "we
raised the rate to a conparative rate," conparative to conpetitors and not re-
stricted to the Meyers Conpany. Mirphy stated that Dressier communi cated this
understanding to him but did not specifically

% Neverthel ess, the increases which were granted brought

Respondent' s rates to the exact |evel of those paid by Myers,
although the rates were actually lower if the total Meyers' fringe
package was taken into account, :
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state whi ch wages woul d be increased. %

It strains the credulity that the UFWwoul d have gi ven t he
Respondent carte blanche in an area as vital as the setting of wage rates, as
Respondent ' s w t nesses woul d have us believe. Rather, given Steeg s overall
reliability as a wtness "and the logical inport of her testinony, | find that
the agreenent that she reached wth Dressier concerning wage rates in md-July
pertai ned solely-to an increase in the piece-rate wage from32 cents to 32-1/2
cents per hour and an increase in the hourly rates paid to job classifications
which were paid on that basis, such as checkers and dunpers, and not to the
hourly picking wage. This explanati on acquires additional support fromthe
fact that it was not until the negotiation neeting of August the 24th that
Seeg actual ly learned that pickers were being paid on an hourly basis at a
speci fi ed wage.

In actual terns, the hourly picking rate was increased froma rate
of $3.10 per hour paid in 1976 to $3.25 an hour, which was subsequent!|y
increased to $3.55 an hour. Respondent al so produced evi dence t hrough
testinony and docunents to the effect that in addition to the hourly rate of
$3.10 per hour paid in 1976 there was an incentive rate of 32 cents per bucket
once a speci fied nunber of buckets had been picked on a given day. Not only was
the rate for first picking increased one half cent fromthe rate workers were
paid in 1976, but al so the second pi cking rate was increased by the sane
nargin. The differential between first and second pickings remained 5 cents per
bucket as in the previous season. Respondent's witnesses * also testified
that the hourly rate of $3.25 an hour was increased to $3.55 an hour after a
so-cal led "probationary period." These wtnesses stated that after the workers
had shown that they could do a good job, the $3.55 rate was i nposed
retroactively.

% The testinony of Francis Mirphy can best be characterized as unreliabl e

In many instances. At tines, he proved to be an exceedi ngly vague, evasive
and a nost reluctant wtness. The assertion that Respondent's (perations
Manager, the one charged wth the nost extensive authority regardi ng
conpany policies, would not be told the specifics of-certai n wage

i ncreases, greatly strains one's credulity. Follow ng his discussion of the
wage rate increase, Francis Mirphy testified that a neeting for July 19 had
been cancel | ed, and that the purpose of that neeting was to di scuss wages.
In response to a succeeding question "Dd M. Dressier explain to you the
reasons for it being cancel | ed?", Francis Mirphy testified that there was
no reason given, "apparently there was no legitinmate reason for it." If
Francis Mirphy was aware as he testified that the July 19 neeting was for
the purpose of discussing the wage increase, and that this i ssue had been
‘resol ved' between the parties, then the reason for cancelling the neeting
shoul d be sel f-apparent. Such seemngly purposeful evasiveness cast grave
doubt on Francis Mirphy's veracity and col ored his testinony seriously in
regard to this issue, as well as others on which he testifi ed.
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Respondent ' s fiel d superintendent, Mke Mirphy, testified
that both he and Frances Mirphy nmade t he deci si on whet her to pay
workers on an hourly or piece rate basis. Their decision was based on
the particular adaptability of the field which was to be picked to an
hourly wage structure. Basically, at the begi nning of the season, a
field contains nmany "cul Il s" or msshapen tonatoes. In order to insure
that workers pick slowy and carefully, and avoid as nany cul | s as
possi bl e which w || have to be eventual |y di scarded by the conpany, an
hourly rate is paid. ¥ Respondent's records reveal that workers were
paid on an hourly baS|s for the first five days of the season, which
commenced on August 4th. Wien workers began to earn the piece rate
during the 1977 season, except for a brief period on that first day,
workers were performng second pickings. There was testinmony to the
effect that the hourly rate was paid only for a first pick,

As noted above, | have found that at no tine did the
UFWspecifically agree to an increase in the hourly picking
rate from$3', 10 an hour plus incentive to $3.25 an hour. Even
If one were to disregard the plain logic of this stance and
assune for the purposes of argunment that the UFWhad acceded
tothis particular nodification, no where can there be found
any evi dence that the UFWagreed to the change froman hourly
pl us incentive wage policy to a strict hourly wage to be
increased after a "probationary period," the length of which
was to be determined solely in the discretion of the Respondent.
The fact that the $3.25 an hour wage was, approximately three
days later, increased to $3.55 and nade retroactive to the
begi nni ng of the season wthout consulting the union, indicates
aclear-cut unilateral action on the part of the Respondent as
regards wage rates. Furthernore, the transition fromthe hourly
picking rate to the piece rate, substantially affecting the
earning capacities of the Respondent's workers, ¥ \as nade
W t hout aSEy prior notification to or agreenent on behal f of
the UFW

> The piece rate natural |y encourages workers to work as fist as

possible in order to earn as nuch as possible. Seven Hghfill, a

| abor-relations consultant wth sone experience in the tomato i ndustry,
was cal l ed by Respondent as a wtness. He testified that the "cull
rate” was significantly greater under the piece rate than under an
hourly rate.

%  Hghfill stated that workers were capabl e of greater earnings
under the piece rate.

% Frances Mirphy adnitted that the UPWwas not consul ted at al |
concerning the changes in the hourly rate from$3.25 an hour to $3.55
an hour, the naking of the latter rate retroactive, as well as the
change fromhourly to pi ece rate.
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It mght be argued that the paynent of the hourly rate in the
begi nni ng of the season was in accord with past practice. However, the actual
setting of the rate, as well as the increase in this rate which was nade
retroactive, was done w thout any consultation wth or notification to the UFW
Li kew se, a simlar contention mght be raised in regard to the rate for second
pi cking. As noted above, in 1976 there was a five cent differential between the
piece rate for first and second picking. This differentia was naintai ned in
1977 even wth the increase of 1/2 cent per bucket. As there was no notice of
what second picking rate woul d be paid, the UFWwas deni ed the opportunity to
bargai n about this issue before the wage increase was actually inplenented. In
addi tion, each of these various increases should be viewned in light of the fact
that the conpany did not disclose, at least until the negotiation neeting of
August 24, what wages it was actual |y paying its workers.

In, sum therefore, Respondent during the 1977 season instituted
the followng unilateral changes in regard to wages w thout consulting the UFW
increasing the hourly picking rate from$3.10 per hour plus incentive to $3.25
per hour; increasing that rate to $3.55 after a so-called "probationary
period/" and inposing that increase retroactively; shifting froman hourly to a
pi ece-rate nethod of conpensation; and increasing the rate paid for second
pi ckings from.37 to . 375 per piece.

b. The Hght Hour Qiarantee for Checkers and Dunpers

Marion Seeg testified that during the course of negotiations she
raised the contention that the Respondent had changed its policy in regard to
paynent of an eight-hour guarantee for dunpers and checkers. Specifically,
Seeg mai ntained that in the previous season dunpers and checkers had been paid
for eight hours of work, regard ess of the nunber of hours that they actually
did work when they reported on a given day. In the course of negotiations,
Dressier indicated to Seeg that the conpany had not changed its policy in this
regard, that in the current as well as- the previous season, the Respondent had
pai d dunpers and checkers wages for four hours if they worked | ess than 4
hours, and had paid these classifications for eight hours if they worked nore
than 4 hours.

Seeqg repeated y asked Dressier for infornati on and docunents which
woul d substantiate his position. However, -it was not until Cctober 13 that the
Respondent provided the UPWw th a copy of a |eafl et whi ch was undat ed and
whi ch stated "Checkers and dunpers and foreman are paid a full days pay -for
nore than 4 hours. If they work 4 hours or less, they are paid 1/2 days pay."

~ Various wtnesses cal |l ed by Respondent, including Frances Mirphy
and supervi sor Frances Arroyo, testified that the foregoi ng was indeed the
conpany pol i cy concerning the



paynent of dunpers and checkers in both the 1976 and 1977 seasons. A
checker called by the Respondent, Socorro Salinas, testified that she
recei ved a | eaf | et enbodyi ng the af orenenti oned conpany pol i cy appr oxi -
natel y one week after she began working in the 1977 season. M. Salinas
also testified that the policy had been the sane in the previous year.

Adel i na Saval a, a checker who had been enpl oyed both in the
1976 and 1977 seasons by the Respondent, testified that in 1976 there was
In effect an "eight hour guarantee,” that no natter how nany hours of work
checkers or dunpers perforned on a given day, they woul d be paid for eight
hours. However, she substantially nodified this testinony on cross-
exam nati on when, she stated that she woul d be paid for eight hours work
only if she worked four or nore hours. She could not recall a specific
i nst ance when she worked | ess than four hours. % Her husband, Qustavo, a
dunper enpl oyed by Respondent in the 1976 and 1977 seasons, was al so call ed
by the General Gounsel as a wtness. He testified that he coul d recal |
occasi ons during the 1976 season when he worked | ess than four hours and
was paid for eight.

The UFWwas unabl e to verify whether there had been a

change in conpany pol icy concerning the eight hour guarantee due to the
fact that the conpany did not rel ease pertinent records to it during the
course of negotiations. However, pursuant to subpoena, Respondent did
rel ease such records. The parties stipulated that dunpers and checkers
work sol ely in conjunction wth picking crews, except that dunpers worked
approxi matel y 15 mnutes | onger each day in order to set up, and checkers
wor ked approxi nately one hour |onger than the crews

> M. Savala also testified contradictorily that on a certain

Saturday in August, 1977 crews worked | ess than four hours, and checkers
and dunpers were paid for two hours' work. She later changed her assertion
tothe effect that they were paid for four hours. Mke Mirphy all egedly
told her that they had to work at least four hours to get a full days' pay.
Saval a conpl ained to Arroyo, and stated that after being paid for only two
hours that Saturday, she received the additional noney pursuant to the
“eight hour rule in a subsequent paycheck. Savala could not initially
renenber specifically the date on which the two hours were worked.
Respondent ' s payrol | records reveal ed that on Saturday, August 13, Gew Two
(in which Saval a was a checker) worked, for three hours. The parties
stipul ated that checkers worked approxi natel y one hour | onger than the
pickers. Thus, if on that Saturday, Ms. Saval a worked slightly nore than
four hours, even under the Respondent's interpretation of the guarantee
policy, she would be paid for eight. In the payrol| period endi ng August
17, Savala was paid for forty-nine hours, thus receiving ei ght hours pay
for each of the six days worked in the pay period. In .the foll ow ng week,
on August 18, Grew Two pi ckers worked approxi mately 2.55 hours. The

remai nder of the week they worked nore than four hours.. Saval a was paid
for 44.5 hours, or for five days at eight hours, day plus one day at four
hours. Despite the fact that her husband Qustavo corroborated her
statenents concerning the "short" day worked in August, | amunable to
credit her testinony in this regard, since the payroll records, as best

evi dence, do not support her assertions.
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in order to make out and distribute the picker punch cards and to collect them
when the work day was finished. Wen the records were finally provided during
the course of the hearing, they reveal ed that on three particul ar occasions in
1976 crews worked | ess than four hours while dunpers and checkers were narked
as having worked ei ght hours. ¥

nly Qustavo Saval a testified wth certainty concerning the eight
hour guarantee as it existed in 1976. As outlined above, his wfe' s testinony
was riddled wth self-contradiction. However, despite the testinony of the
Respondent's wtnesses, which | find to be self-serving, | conclude that the
best evi dence of the eight hour guarantee issue is the evidence provided in the
"pi cker books’. "or docunents which were submtted during the hearing.
Accordingly, | find that the policy for the paynment of dunpers and checkers in
the 1976 season was to pay themfor eight hours regard ess of the nunber of
hours worked when they reported. In the 1977 season this policy was
uni lateral ly nodi fied by the Respondent, wthout prior agreenent wth the UFW
to a policy wherei n dunpers and checkers woul d be paid for four hours if they
worked four hours or |ess, and would be paid for eight hours if they worked in
excess of four hours. ® In addition, | find that an adverse inference nay be
drawn fromthe failure of the Respondent to rel ease the pi cker books to the UFW
during the course of negotiations to the effect that the picker books
t hensel ves, as was proved during the hearing, would only serve to buttress the
UFW's position concerning the eight hour guarant ee.

c. Aleged Changes re: the Policy of Hring Mnors

General Qounsel, in paragraph 15 b of its conplaint, preferred what
| consi der a strangel y-concei ved al | egati on:

"Respondent did engage in discrimnation in regard to
hiring practices...and terns or conditions of

enpl oynent, thereby di scouragi ng nenbership in a

| abor organi zation and di scouragi ng concerted
activity by...(b) Oh or about August 6,

> These records consisted of "picker books" which were maintai ned by forenan
for each of the crews. The records were sketchy and i nconpl ete and requi red a
good deal of analysis before "any rational interpretation could be given them
For exanple, while particular dates were noted, they were set forth w thout
reference to the nonth in which they occurred. Gorrelation wth a 1976

cal endar. was necessary before specific dates coul d be attached to the records.

¥ Pparenthetically, it should be noted that the failure of witnesses such as
Frances Arroyo, Francis Mirphy and forenan Bonifacio Galvan to testify
truthfully in this regard casts serious doubt on their respective overall
credibilities.



1977, during the period of collective bargai ni ng

negoti ations between Respondent and the URW Respondent,
by its agent, Frances Arroyo, is bypassing and conti nues
to bypass the UFWon subjects of bargai ning, including
but not limted to threats that a contract wth the ULFW
woul d prohi bit Respondent fromhiring mnors."

and that such acts and conduct resulted in violations of 88 1153(a),
(c) and (e) of the Act.

General ounsel produced three wtnesses to substantiate this
allegation. The testinmony of Trinidad Chavez, given at a prior hearing case
nunber 77-CE-31-Met. al., was admtted i nto evidence pursuant to 81291 of the
Evi dence Code, after it was determned that he was unavail abl e as a w t ness.
Chavez testified that appr oxi nat el Y, three days, after the season began on
August 4, forenman Bonifacio Galvan ¥ told him"that if | was on that
[negotlatlng] comttee wth the Uhion that | was going to be fire (sic), and
that Bancha said that the minors would not be able to help ne..." ¥ Under
cross-examnati on however, Chavez significally nodified his testinony stating
that Galvan told him"if the union was certified that they weren't going to
allowthe mnors to go to work anynore.” Chavez al so testified that two of his
children under the age of 18 worked wth himfor the Respondent, and that he
knew of other famlies who had their children working wth themal so.

Fidel Perez, a picker in OQew 11, testified that he has a son 16
years of age who al so worked with himin Gew 1 during the 1977 season. Perez
stated that at sone poi nt near the beginning of the 1977 season, Frances Arroyo
“told ne that if the union starts representing us, the conpany wll not hire
mnors." Perez further testified that he knew of other workers wth famly
nenbers under the age of 18 that were enpl oyed by Respondent during the 1977
season including one or two children in the Ranon Perez famly, one in the
Louis Lopez famly and two in the Trinidad Chavez famly. Perez al so stated
that to his know edge no one had been di scharged fromthe Respondent who was
under 18 years of

& Respondent admtted in its answer that Gal van was a supervi sor
w thin the neaning of the Act.

& Chavez later testified that "Pancha" was anot her nane for supervi sor
Frances Arroyo.
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age during the 1977 season.

(h cross-examnati on however, Respondent introduced a decl aration
signed by Perez on August the 6th. Perez stated that what he said in the
declaration was true. In that declaration he states "Frances said that Mirphy
knows very well that mnors under the age of 18 do not work for the Meyers
Gonpany where there is a contract wth the Farnworkers Lhion. For this reason
Mirphy will not give work to peopl e under 18 years of age." Immediately after
having the statenent read to him Perez denied that Arroyo said those words:
"She told ne that if the conpany signed the contract they would not hire
mnors.” O further examnation by this hearing officer Perez testified that
Arroyo stated, "Now think, Fdel, if the union wns and if the conpany signed
acontract wth them it wll not hire mnors." H then admtted that the
statenent contained in his declaration was a statenent he nay have heard at a
neeting at which other workers were present, and that he never heard Frances
say. anything about Myers.

Enedi na Gontreras, a picker enpl oyed by the Respondent during the
1977 season, testified that she has a daughter under the age of 18 who al so
worked for the Respondent during the 1977 season. Ms. Gontreras, on direct
examnation, stated that Frances Arroyo told her in the first few days after
picking started in the 1977 season, "if the union comes in we are not going to
hire the mnors. On cross-examnation, however, Ms. Contreras testified that
Frances Arroyo "said if the union cones in, you vote for the union and then the
conpany signs up wth the union and they' re not going to all ow any mnors under
18 of age (sic) to work, and since you all like to have your workers here, |
don't think its convenient for you to have a union. Gontreras deni ed that M.
Arroyo nade any reference to the Meyers contract at that tine. On further
exam nation by thi s hearing officer, Contreras stated;, She (Frances Arroyo)
saidit this way: "if the people vant the' uni on, if they vote for the union
and it cones in, the conpany wll not be hiring the mnors.” Gontreras then
admtted that the union had already "cone in," that they had al ready voted on
whet her to accept the union or not, and that there were peopl e under the age of
18 already working there. She then nodified her testinony agai n sayi ng t hat
Frances Arroyo stated "if you want a union —and then if the conpany signs the
contract, we're,not going to hire the mnors." Further Contreras had testified
that Arroyo had come over to her personal |y and nade the statenent although
there nmay have been other workers standing around the i rmedi ate area.
Respondent introduced a decl arati on executed by the wtness on August 6. The
declaration states "a general forenman by the nane of Frances said in front of
all the crewthat if the union «—if the union would cone in to 0. P. Mirphy
Q. that they will not allow any nore workers under the age of 18."
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Frances Arroyo herself testified that F del Perez asked her on one
occasion if the Respondent were going to hire mnors if the union cane in, and
that this conversation occurred during the first week of the season. She
stated "I told himthat | hadn't worked wth the union, and I didn't know what
they did, that | knewthat Meyers was union and if they hired mnors, we were
going to hire mnors.”" She also testified that forenan Bonifaci o Gal van was
standing "pretty close," but she did not know whet her he heard everything or
not. Gal van was not asked to corroborate Arroyo' s testinony, nor was Frances
Arroyo requested to admt or deny that she had a conversation on this subject
wth wtness Qontreras.

The testinony of General (ounsel's own w tnesses belied the
contention that Respondent had changed its policy concerning the hiring of
mnors. Several wtnesses stated that nenbers of their famlies under the age
of 18 had in fact worked for the Respondent during the 1977 season.
Furthernore, the testinony of three separate w tnesses was presented concerni ng
the all eged statenent nade by Arroyo. Each of the w tnesses presented
conflicting versions of the alleged statenent and in nany i nstances the
conflicts arose wthin the confines of that particular wtness's testinony or
occurred when that testinony was conpared wth a sworn declaration. In
addition, even if one were to assune for the purpose of argunment that a
statement was nade to the effect that "if the union cane in" the Respondent
woul d change its policy in regards to mnors, such a statenent nakes no | ogi cal
sense inlight of the fact that the union el ection had al ready been hel d and
the UFWhad been certified.

Neverthel ess, in the face of the testinony of three wtnesses,
al beit inconsistent, concerning this allegation, and in light of the fact that
| have found supervisor Arroyo's testinony altogether unreliable, it is
concl uded that she did, on nore than one occasi on, threaten that Respondent
woul d not hire minors if a contract with the UFWwas signed. &

d.  The "No-strike" d ause

As wll be discussed at greater |length below the agricultural
wor kers enpl oyed by Respondent did, on Septenber 12, engage in a work stoppage.
Wien these workers reported to work on the foll ow ng day, Tuesday the 13th,
before they were permtted to enter the particular field where the Respondent
was engaged i n harvesting operations, Supervisor Frances Arroyo had themsign a
paper. That nuch is certain;, what the paper

% This is the nost |ogical construction which | can attach to the sumof

the testinony regarding her renarks in this connection.
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actual ly contai ned or what workers were told that it contai ned before they
actually signed it is a source of controversy.

The English version of the docunent in question reads:

Do you agree that you will report to work at 0. P.
Mirphy Go., and abi de .by the conpany rules. You w |
not engage in violent or disruptive conduct. If you go
on strike the Gonpany has the right to repl ace you.

Do you understand and agree to these terns.

The Spani sh version contai ns a phrase whi ch was crossed out on the face of
t he docurent and anot her statenent witten along side of it, as fol |l ows:

Wsted esta de acuerdo de que va trabaja en | a conpani a de O.
P. Mirphy Go.y ir por los reglamentos de |la conpania. No va
aviolar oilegal conducto. S usted hace guelga(sic) |la
Gonpani a tiene el derecho para paaraarie-de tsabaj e-a-ttsfeed
replacarl o a usted. Usted entiende y esta de acuerdo de
acuerdo de estos regl am ent os.

Scott Wlson an attorney for Vstern G owers Association, testified
that his services were requested by Respondent on the day of the work stoppage,
Septenber 12. The follow ng norning, WIlson stated, he felt it was necessary
to-prepare a statenent regarding the Respondent’s rights in a strike situation.
2 “After initially testifying that supervisor Prances Arroyo wote the English
version of the statenent, WIlson later nodified this testinony to the , effect
that it was Mke' Mirphy who wote the English portion . & After the English
statenent was prepared WIson testified that Frances Arroyo translated the
statenent into Spanish. After she transl ated what she had witten from Spani sh
back to English, WIson said that he advi sed her to nake the change signified
by the emendation in the text above, i.e., to substitute the

)

Francis Mirphy testified that he was responsi ble for preparing the
statement above. The reason that he gave for the statement was "to nake sure
the peopl e who went to work [on Septenber 13] were those who previously had
been on the payrol|l." This conflict between Respondent's own w tnesses gives
enphasi s to the lack of credence which can be attached to the great portion of
Francis Murphy's testinony and indicates his general |ack of candor.

% The rationale for utilizing the services of an attorney to provide advice
and to be present at the drafting of a statenent rather than actually drafting
the statenent itself escapes ne, particularly inlight of the fact that the
wording of such a statenent could have a variety of |egal inplications.



word "replacarl 0" for the word "parlarlo,”™ or to change the word in Spani sh
"tofire" wth "toreplace.” It was at this point, before the statenent
was taken to the workers thensel ves, that the words were all egedly crossed
out.

Nunerous workers called by the General (ounsel testified that on
the norning of Septenber 13, at the entrance to one of the fields being
harvest ed by Respondent,. Frances Arroyo read the statenent to themand t hen
gave it to themto sign. Wtnesses Antoni o Marguarito, Ema Martinez, Qustavo
Saval a, Adelina Saval a, Sal vador Hurtado, and Arnul fo Gazca all testified that
they did not actually read the statenent thensel ves. Wiat Frances Arroyo told
each of themwas that the paper had to be signed before anyone woul d be
permtted to work, and that Arroyo did not say that if the peopl e went on
strike they woul d be replaced. Rather, she stated to themthat if they went on
strike, they would be fired. Arnulfo Gazca testified further that when he saw
the statenent itself there were no words crossed out on it.

A though Frances Arroyo testified that she read the statenent
containing the word "replacarl 0" to the workers as they cane into work that
day, because of nunerous other inconsistencies in her testinony as well as her
deneanor on the w tness stand, which can be best characterized as unconiortabl e
and ill-at-ease, and al so given the mutual |y coborative testinonies of
w tnesses called by the General Gounsel, | aminclined to credit their version
of the events which occurred on the norning of Septenber 13, to the effect that
these workers were told that if they went on strike they woul d be fired rat her
than repl aced. As the workers were required to sign the paper before they were
allowed to go to work, "agree[ing] to these terns,” | additionally find that
Respondent, wthout notification to, consultation wth, or agreenment of the
UFW attenpted to inpose as a condition of enploynent a regul ation that
workers, in order to be enpl oyed, would not go on strike and would be fired for
doi ng so.

f. Udlateral Changes Re: Subcontracting

General ounsel alleged inits conplaint that "on or about Septenber
14, 1977 during the period of collective bargai ni ng negotiati ons between
Respondent and the UFW Respondent unlawful |y repl aced and continues to
unl awful Iy repl ace di scharged enpl oyees in order to di scourage protected
concerted activities anong its di scharged enpl oyees." General ' Gounsel further
al l eged that such conduct was in violation of 88 1153 (a), (c), and (e) of the
Act. Inits brief, General 'Gounsel argued that the hiring of repl acenents for
wor kers -who- had engaged in the work stoppage commenci ng Sept enber . 12
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was a unilateral nodification of terns and conditions of enploynment in that the
hiring of such repl acenents shoul d be construed as an attenpt by Respondent to
sub-contract out work whi ch was supposed to be perforned by nenbers of the
bargai ning unit represented by the UFW

The work stoppage whi ch conmenced on Sept enber 12 invol ved the
overwhel mng bul k of Respondent's agricul tural enpl oyees. Said enpl oyees were
not reinstated until Qctober 15 pursuant to a court order. ¥ Francis Mirphy
testified that during this period, the Respondent had crews working for it
cont ai ni ng between 35 and 60 enpl oyees. Several w tnesses called by Respondent
testified that they had been hired fay the Respondent in this interimperiod to
perform harvesting operations which were nornal |y perforned by Respondent's
regul ar agricultural enpl oyees. &

The Respondent has various contractual arrangenents with growers, to
buy their tomatoes for packi ng and shi pnent. These contractual arrangenents
take two basic forns: either the Respondent buys the tonatoes in the field or
the grower harvests the tomatoes itself and sends themto the Respondent's
packing shed. Qdinarily the grower contracts to sell so many acres of
tomat oes to the Respondent. |f the Respondent purchases the .tonatoes before
they are actually planted, it thereby--acquires the responsibility to see that
such tonat oes are picked. By August, 1977, Respondent had arrangenments wth
the followng growers obligating it to send harvesting crews to their lands to
pi ck the tonatoes grown thereon: Huntington Farns, Pryor Farns, MI| Farns,
Bruce Church, Inc., Borazini, Braga, Roy Zacasagawa, and Charlie's Farns.

The parties stipulated that |abor contractor G een Thunb, |nc.
provi ded harvesting crews to harvest tonatoes whi ch woul d have been harvest ed
by Respondent's crews had it not been for the work stoppage. From Septenber 14
to Septenber 19, Geen Thunb sent crews to Charlie's Farns to harvest
Respondent ' s tonmat oes. From Septenber 20 to Septenber 23. Respondent directly
retai ned the services of Geen Thunb Inc. to performharvesting operations.
Sept enber 24 and 25 G een Thunb Inc. worked for Roy Zacagasawa to harvest crops
owned by Respondent. From Septenber 26 to Septenber 30, Charlie' s Farns
enpl oyed Geen Thunb Inc. to supply harvesting

% Mnterey Gounty Superior Qourt Action Nunber 73674.
%  Respondent's payrol | records show that 22 new enpl oyees were hired for the
payrol | period endi ng Septenber 28; 95 nore" "were hired for the period endi ng
Cctober 5; and 44 additional were put on the payroll in the week endi ng Cct ober
12.
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crews to work on | ands wherei n Respondent had bought the crop and on Cctober 1
and 3, Respondent once agai h enpl oyed G een Thunb Inc. directly to supply
harvesting crews. Mre specifically, on Septenber 20, 21 and hal f of Septenber
22, workers obtai ned through G een Thunb worked on | and owned by Hunti ngt on
Farns and on part of Septenber 22, Septenber 23 and Cctober 1 through ot ober 3
G een Thunb perforned work on | ands owned by Bruce Church. Charley Duncan, the
owner of Charlie's Farns testified that he was involved in a general farmng
partnership wth the Respondent which harvested his tomatoes. He further
testified that if it were not for the | abor dispute in Septenber and Cct ober of
éQS? Respondent ' s crews woul d have harvested tonat oes that G een Thunb actual |y
id.

The eventual reinstatenent of those enpl oyees who engaged in the
wor k st oppage belies the contention that their jobs were permanently el i mnated
via sub-contracting. No evidence was presented that such was Respondent's
intent. Rather, it appears that Respondent sinply sought to neet its
contractual obligations to harvest tonatoes and conti nue operati ons despite the
wor k st oppage.

3. The Wrk S oppage of Septenber 12 and its Afternath
a. Bvents Leading W to the S oppage

After work one Mbnday afternoon early in the season, at a neeting
wth union officials Roberto Garcia, Marshall Ganz and Fred Roth and al so
attended by 75 to 80 workers, two representatives fromeach of the three crews
who were working at the tine were elected to participate as nmenbers of a
"negotiating coomittee." ® Antonio Mrgarito, a farmworker for forty years
was el ected to serve as a representative fromQew Two. The commttee net
later in August wth Ms. Steeg and other union officials on four separate
occasions. At these neetings the various aspects of the collective bargai ni ng
agreenment were explained. In particular, the three naj or sections, "l ocal
I ssues,"” economcs, and the "l anguage” el ements of the contract were di scussed.
The basic function of the negotiating coormttee was to be a conduit of
I nfornati on between the workers and the UFWin order that the workers coul d
express, through the negotiating coomttee nenbers, what they felt they wanted
to have as part of their collective bargaining agreenent, and the negotiating
coomttee nenbers could, in turn, informthemas to what had happened during
the course of actual negotiation sessions which they would attend. A the
fourth neeting hel d for purposes of explaining the contract to nenbers of the
negotiating coomttee, Antonio Margarito was el ected its president.

67/

%  Representatives fromthe crews subsequent!ly hired were el ected at a | ater

dat e.

81977 was the first season that he worked for Respondent, and was al so the

first tine Margarito was enpl oyed as a tonat o pi cker.
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Margarito and other nenbers of the coomttee stated that the
coomttee could not report nuch progress in the negotiations to the workers as
no progress had been real ly achi eved. The workers expressed their
dissatisfaction wth this state of affairs. In response, on Friday, Septenber
9, the nenbers of the negotiating coonmttee held a neeting after work. The
commttee, as Margarito testified, wshed to bring to the attention of the
conpany that the workers were discontent wth the lack of progress in and
status of the negotiations. Accordingly, the coomttee strove to devise a pl an
to "put alittle pressure on the conpany” to cone to the negotiating table and
bargain in earnest. Qne alternative that was di scussed was known as the
"turtle plan:" as the nane inplies, this plan woul d i nvol ve a work sl ondown.
The plan that the commttee eventual |y agreed to i npl enent, however, was known
as the plan to "pick dirty."

Lhder normal circunstances, pickers are supposed to pick those
tomat oes of a certain size and color, renoving the stens and the "star" which
connects the tonato to the bush fromwhich it grows. Rotten or m sshapen
t onat oes, tomat oes which are overripe or not ripe enough, and tonatoes which
have not reached a certain size usually are not to be pi cked. However, under
the plan to "pick dirty,." culls or msshapen tonatoes and tomatoes wth the
stemand the star still attached were to be picked by workers, put in their
buckets and brought to the dunpers to be dunped.

Various wtnesses testified that under nornal circunstances forenen
woul d spot -check pickers' buckets and renmove any culls or stens fromthem
before the bucket was actual |y dunped. |f a bucket had too nany undesirabl e
tonat oes, the foremen woul d have the authority to reject the entire bucket and
the worker woul d not get credit for having picked it. A certain amount of
"dirty picking" occurs naturally when workers are attenpting to pick at a very
rapi d pace. Adelina Saval a, a checker enpl oyed by Respondent testified 'that
the fast pickers, the people in a hurry, would normal ly 'pick dirty" to sone
extent. In fact, Mke Mirphy testified that the rational e behi nd payi ng
pickers at an hourly rate at the begi nning of the season was because in a new
field the cull rate was so high as to necessitate the rejection of many of the
tonmat oes that were picked. In order to insure that the workers picked
carefully, the workers were paid hourly so that they would work at a slow
enough pace and the right type of tonatoes woul d be picked, thus reducing the
nunber of culls. Steven Hghfill, the labor relations consultant, testified
that when a piece rate is inplenmented i n the picking of tonatoes, the grower
attenpts to achieve a 25%cull rate on the average, that "it was nornal to
have 25 percent of the tomat oes picked [by piece-rate] that were too small or

had stens or had brui ses or were overripe." After having stated that the cull
rate
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depended on a variety of factors including weather and the type of
ground, Hghfill also testified that the highest cull rate that he
was famliar wth was between 40 and 50 percent.

O Saturday, Septenber 10th, the negotiating conmttee held a
neeting wth Seeg, Marshall Gantz, Roberto Garcia and B ll Ganfield,
officials of the UAW at 10:00 o' clock in the norning in the union office in
Slinas. The negotiating coomttee nenbers inforned the officials of their
pl an, designed "to call the conpany's attention" to the |ack of progress in
negoti ations. The officials neither approved nor di sapproved of the plan. By
their inaction however, it nay be inferred that they condoned it. Wen the
pl an was concei ved, Margarito testified, a mass wal k out was neither
cont enpl at ed nor di scussed, nor was the plan discussed in the context of its
utilization as a prelude to a strike. A so not discussed was the response,
iIf any, that there would be in the event that the Respondent took any
disciplinary action agai nst any worker who participated in the "di rtyegpi ck-
ing" plan, either inthe formof a termnation or a. warning notice. =

Sal vador Hurtado, anot her negotiating commttee nenber who
participated in formulating the plan, stated that the conmttee, never
pl anned to go on strike or stop working, that the purpose of the plan was
just a protest so that the conpany woul d go to the negotiating table.
However, Arnul fo Gazca, another nenber of the coomttee, stated that there
was sone di scussion about a wal k-out. In response to a question whet her or
not the possibility of a wal k-out was di scussed during the course of the
neeting wth the negotiating coomttee Gazca stated "we didn't know the
results or we knewthat in those days or around those days, that sooner or
| ater we woul d probably have to stop...we knew sonet hing was going to
happen, but we didn't know what was goi ng to happen. Véll, we knew sonet hi ng
was goi ng to happen if that happening forced us to do it we were going to do
it." Gazca later went on to state that he did not know what sort of
reaction the conpany woul d have to pl an.

%  (ne-of Respondent's exhibits outlined instruction to

workers. Several wtnesses testified that they had seen a
circular of this type near the begi nning of the season. (e

of the itens on the circular states: "we hope the fol | ow ng

I nstructions woul d hel p you understand the job you have been
hired todo:...3. Qills, rotten, scarred and m sshapen
tomatoes wll not be acceptable.” The-.parties stipul ated that
no one had been fired in 1976 for violating this rule, and
only one person, as wll later be discussed, was termnated for
violating it in 1977. Various w tnesses stated, however, that worker
mght receive "tickets" or disciplinary notices for such
conduct .
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b. The BEvents of Septenber 12

n the norning of Septenber 12th, as the workers arrived for work at
around 7:00 a.m at the Huntington fields near Respondent's packi ng shed,
Margarito, Hurtado, Gazca and other nmenbers of the coormttee inforned as nany
workers as they could of the plan to "pick dirty.” Gazca testified, that he
did not tell workers about the possibility of a work stoppage, but that "we
knew t hat sonet hi ng serious was goi ng to happen, but we waited and wanted to
wait till we found out whatever reaction the conpany took and then we were
goi ng to discuss that."

As mght be expected, when work commenced on the norni ng of
Sept enbber 12th, various forenen and supervisors noted that the picking that was
taki ng place was unusal ly dirty: workers were bringing buckets of tonatoes
containing dirt, stens and weeds. In the words of foreman Leandro (Gonzal es,
"enpl oyees were not picking in the way that they were instructed." Dunper
Qustavo Saval a testified that the picking that occurred” that norning was
really dirty. Feld superintendent Mke Mirphy, who' was substituting for a
dunper who had not yet arrived, rejected buckets that had been pi cked by
Antonio Marrgarito, telling himto "clean it up,"” Margarito testified that he
told Mke Mirphy at that point "it's your pay and you don't want to do the
contract, so this is the price you pay." H also testified that he tol d forenan
Gonzal es not to check his buckets since they were badly picked, and that the
pur pose behi nd the bad picking was to call attention to the conpany to the |ack
of progress in negotiations.

Wiile Margarito was talking to Gnzales in Oew 2, picker Sal vador
Hurt ado was bei ng confronted by his foreman Carl os Escarsega. Hurtado testified
that the foreman i nspected the first three buckets that he picked that norning
W thout saying anything. On his fourth trip to the tonato truck, Escarsega
said he was going to fire him Referring to the fact that Hurtado was the
crew s representative on negotiating coomttee, the foreman stated, accordi ng
to Hurtado, "as representative of that crew you should do a better job and set
a good exanple." Hurtado testified that Escarsega wote himout a ticket or
formal discharge slip and instructed the picker to signit, goto the office
and pick up his check. ® Wile the two were tal king, Mke Mirrphy cane by and a
verbal exchange wth. Hiurtado ensued. Apparently this exchange attracted the"
attention of the pickers working nearby in Gews (he, Two,

% A nminor conflict in the testi nony arose, as Wl be di scussed bel ow, when
both M ke Mirphy and forenman Escarsega testified that it was Mirphy, not the
forenan, who decided to termnate M. Hurtado.



and Three, who upon perceiving it stopped worki ng.

Mke Mirphy testified that that norning forenan Escarsega call ed him
over to ask what to do about Hurtado's picking. Hurtado had al ready received a
formal warning slip for bad picking on the previous Saturday. At this point on
Nonday, Septenber 12, Mirphy decided to fire him 2 Mke Mirphy stated that
when he gave the discharge slip to Hurtado, Hirtado tore it up. & Hurtado
testified that he told Mke Mirphy the peopl e want ed the conpany to negoti at e.
In response, Mke Mirphy stated "if that's what you are waiting for, goodbye,
because there's going to be no contract.” Arnulfo Gazca corroborated Hiurtado' s
account in this regard.

By this tine Gews Two and Three ' had gat hered around the pair.
Certai n nenbers of these crews wal ked down the rows to where Gews Four and
Fve were picking, approximately forty or fifty yards away. Exactly what was
said to these crews' nenbers is uncertain fromthe record. However, shortly
thereafter these crews al so stopped wor ki ng.

Margarito and M ke Mirphy then became engaged in a short col | oquy.
Margarito stated to the workers that we are doing this to call the attention of
the conpany in order that they negotiate and a contract be signed, "and that
"the people are protesting the fact that there had been no contract. "
According to Mke Mirphy, pickers started to yell after Hurtado was given the
discharge slip, and Margarito allegedly stated that he wanted Francis Mir phy
out inthe fields to sign a contract or there woul d be no nore pi cki ng. Merhy
al l egedl y responded that there coul d be no negotiations in the fields. %

™ Several of Respondent's witnesses testified that workers woul d receive

several oral warnings if their job performance warranted it, then they woul d
receive a witten warning. Afiter a witten warning was received by a worker,
the next disciplinary step the conpany woul d take woul d be to termnate that
worker. The parties stipul ated however, that Hurtado was the only worker to be
fired, either in 1976 or 1977, for "picking dirty."

™ Escarsega corroborated this statenent.

| donot credit this version of the facts as presented by Mke Mir phy.

M ke Mirphy testified that he coul d not understand Spani sh, the | anguage in
whi ch Margarito was communi cating. A though- supervisor Frances Arroyo
attenpted to provide corroboration for Mke Mirphy's statenents in this regard,
| find that the logical inport of Margarito' s renarks was to the effect that
the workers w shed the conpany to begin negotiating in earnest and not
necessarily sign a contract right there-in the fields. As Margarito was a
nenber of the negotiating conmttee, he would natural |y understand that the
contract woul d have to be hammered out in negotiating sessions.
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Margarito then told Mke Mirphy to call his father Francis Mirphy and bring
his | awers out to the fields.

Foreman Escarsega testified wthout corroboration that Margarito
and Gazca told Mirphy that if Hurtado was fired all the workers were going to
stop. At that point, they went to .the other crews yelling such things as
"huel ga, union, nore noney,. we want a contract now " =&

Approxi matel y 90 percent of the workers then left the field en
nasse, and gathered outside its northwest corner, while the remai nder stayed
and continued to pick. According to the testinony of various wtnesses, as the
great bul k of workers filed out of the fields, tomatoes were being thrown.
Wil e certain wtnesses stated that tonatoes were thrown in no particul ar
direction, and wth no particul ar purpose, workers Qustavo Saval a and Jose
Mares stated that tomatoes were being thrown by the workers who had
participated in the wal k-out in the direction of the workers who continued to
pick. | findthis testinony accurately reflects the events of that norning.
he worker in particular, Genentina Chavez, threw a tonato which hit fellow
worker Gelia Gonchola. Supervisor Francis Arroyo had previously warned
workers not to throw tonatoes at one another. “ A though Gonchol a adnitted
that she was not hurt by the tomato, Arroyo, upon | earning of the incident,
ordered that Chavez be term nat ed.

As the workers gathered in the corner of the field, UFWofficials
Marshal | Ganz, Roberto Garcia, Marion Seeg and J. Torres arrived. Ganz first
spoke to the assenbl age, then Antonio Margarito addressed the group. Margarito
testified that he told the workers that they were stoppi ng work in protest
because of Respondent's "bad faith/" that there had been little, if any,
acceptance of the proposals submtted to

73

| do not credit Escarsegas testinony since it |acked corroboration.
Escarsega testified that in the previous season, an individual had been fired
for bad picking. To the contrary,, however, the parties stipulate that no one
in 1976 or 1977 for that matter, wth the exception of Hurtado, was fired for
dirty picking.

™ Various wtnesses testified that while waiting for tonato trucks during the
course of their ordinary duties, workers at tines anmused thensel ves by

playful |y tossing tonatoes at one. another. Wtnesses for the General Gounsel
attenpted to explain Chavez's hitting Gonchola wth a tonato by stating that
;there was done in jest, that the two were good friends, and there was no
serious intent connected wth the thronwng of the tomatoes. | do not find this
to be the case.



Respondent during negotiations and hardly any progress had been nade. As
Margarito spoke, various |aw enforcenent officials arrived at the fields,
including |ocal sheriff's deputies. Supervisor Arroyo testified that Margarito,
when speaki ng, stated that he wanted the conpany to sign a contract, that the
wor kers wanted nore noney, paid hol i days and vacation benefits. However, her
testinony in this regard was substantially colored by the fact that while

Mar garitowas speaki ng, she and Mke Mirphy were talking. She also stated that
al t hough she heard Margarito nention negotiations she "did not renenber what he
said." | find her somewhat sel ective recollection of these events to be
inherently unreliable, and therefore discount it.

Franci s Murphy, who appeared on the premses during the course of
the wal k-out, determined that if the workers were not picking he did not want
themin the fields. Accordingly, he instructed the sheriffs to assist in their
renoval. The workers proceeded to | eave the field, and schedul ed a neeti ng
anong thensel ves at, Sol edad Park later that afternoon.

Not all the workers left at that point: approximately 30 to 40
remai ned. Mke Mirphy decided to take these workers to another |ocation in
order to try to get sone picki ng acconplished that day. Not long after they had
been at this other field, a group of people who had participated in the earlier
val kout appeared. ®@ These workers, acconpani ed by Ganz, Garcia, and J. Torres,
successful Iy convi nced the workers who were picking to stop. Mke Mirphy
determned that after the | arge group had appeared at the second field, it was
best to cease operations that day.

Various w tnesses offered uncorroborated testinony in regard to
statements made by Antonio Margarito concerning the strike. Martha Quintanilla
testified that she heard Margarito say that the strike was because they were
not bei ng pai d enough for the second pick. Parenthetically, she al so noted that
Margarito told her the stoppage was due to the fact that the conpany did not
want to negotiate. (e Maria Garcia, a checker in Gew FHve, testified that
when the workers cane down to her crewto tell the crew nenbers to stop worki ng
on the norning of the 12th, Arturo Juarez told her they were going to have a
st oppage because they wanted "hi gher wages and al so they wanted the conpany to
sign up wth the union.” There was no evidence in the record as to exactly what
position, if any, M. Juarez held wth the UPWor whether he was a nenber of
the negotiating conmttee. As such, his statenents, even if actually nade, were

% \arious estinates were given as to the nunber of stoppage-parti cipating

enpl oyees who showed up at the second field that day. Estinates ranging
from20 to 25 nearly 100 were given by various w tnesses. However, | do not
find the determnation to be critical.
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nerely the isolated remarks of an individual and cannot be deened adoptive
admssions in any sense. Deputy sheriff Hias DeLeon testified that Margarito,
on addressing the workers, stated that the peopl e wanted nore wages per bucket .
n cross-exam nati on however, DelLeon admtted that Margarito had been tal ki ng
about the negotiations and the fact that the Respondent had been stalling. As
stat ed above, Frances Arroyo, who "did not renenber” all of what Margarito
said, allegedly heard Margarito tell people that he wanted the Respondent to
sign a contract and pay themnore noney.

As will later discussed, the precedi ng paragraph evinces an attenpt
by Respondent to elicit testinony to the effect that work stoppage of Septenber
12 had as its fundamental rational e the workers' concern over the conpany's
failure to neet economc denands in negotiations. | specifically find this not
to be the case. The overwhel mng bul k of the testinony concerning the events
of Septenber 12 points to the conclusion that the work action (i.e.;-the "dirty
pi cking") and the subsequent work stoppage were due in |arge neasure, if not
totally, to the Respondent's failure to engage i n neani ngful negoti ati ons,
notw thstandi ng the firing of Sal vador Hurtado, whi ch nay have been "the straw
that broke the canmel's back." Mirgarito, picker Bwma Martinez, Qustavo Saval a,
Sal vador Hurtado, Arnulfo Gazca, Deputy Sherriff Hias DelLeon, workers Jose and
Mari a Mares and Guadal upe Quzrman all testified in various fashions that either
when they were first infornmed of the plan to "pick dirty" or during the course
of the neeting which was held at the edge of the field on the the norning of
Septenber 12, Mrgarito and other nenbers of the negotiating cormttee
instructed themto engage in the work action in order to put pressure on the
conpany so that it would negotiate in good faith, and I so find. | also find
that the actual work stoppage of Septenber the 12th was a spont aneous deci si on
whi ch had been admtted by its various instigators to be a possibility but
whi ch had not been predet er m ned.

c. The Bvents of Septenber the 13

h the day followng the first day of the stoppage, workers arrived
at approximately 6:30 a.m at the entrance to one of the fields which
Respondent was to harvest. The field was | ocated in between the Respondent's
packi ng shed and a cafe know as the Casis, a gathering place whose | ocation
figures centrally in these events. Antonio Margarito testified as foll ows
concerning the events of Septenber 13. As he arrived at the entrance to the
fields, Frances A'royo, a nman in a suit and two pol i cenen were stoppi ng cars
ontheir way into the field. Arroyo approached the cars wth a piece of paper-
and asked people to sign It. © Follow ng the signing

7o

Thi s docunent was referred to oil an earlier discussion concerning
a "no strike clause.”
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of this paper, Margarito went to the field schedul ed to be harvested that

norni ng, | ocated about one quarter of a mle anay. After waiting at the field
approximately five mnutes and noticing that no other cars had foll oned himin,
Margarito went back to the entrance where he saw Arroyo permtting cars to
enter and a large group of workers assenbling. UWofficials Roberto Garcia
and B Il Ganfield arrived. The workers that norning had their picking buckets
wth themand were ready to go to work. Sone of themwent past the entrance
toward the field. Mrgarito testified that he overheard workers di scussing the
fact that the Respondent was not permtting Sal vador Hurtado to return to work.
Margarito asked the workers what they wanted to do; they responded that they
want ed Respondent to give Hurtado back his job. Nargarito returned to the

| ocati on where Frances Arroyo was and asked her personal |y why Hurtado had not
been given work. Arroyo responded that it was because he had been fired.

According to Margarito, the workers then waited to see whet her they
woul d hire Salvador Hurtado. Mrgarito conveyed this sentinent to Arroyo,
stating to her that the situation was easy to renedy: hire Sal vador Hurtado
and we wll all go back to work. Margarito then addressed the workers and
stated it was their decision whether they wanted to return to work or support
Sal vador. The workers apparently agreed not to return-.to work. A this point,
Frances Arroyo, from the back of a pickup truck, announced to the assenbl ed
workers that they had fifteen mnutes to start working, or they would all be
fired.

Margarito thereupon di scussed the situation wth Gazca and deci ded
to travel to another field where Gews Four and F ve were to be working,
| ocated approxi nately one-half mle anay. Initially prevented fromgoing into
the field by sheriff's deputies, Margarito eventual |y succeeded in telling
these crew nmenbers that workers in Gews one, g and Three had st opped
working. Margarito then attenpted to return to the field area where the ot her
crews were located. He was prevented fromdoing so by a police officer.
Instead, he went to the Gasis which was | ocated close to the entrance to the
field. He perceived workers comng out in their cars fromthis field.

The workers assenbled at the Gasis and a brief neeting, was hel d.
It was concluded that a further neeting anong the workers woul d take place in
early evening i n Sol edad.

This neeting was attended by the workers, Marsahll Ganz, arid
Roberto Garcia. As aresult of the neeting, the workers decided to go back to
work w thout any conditions, and expressed a desire to return to work
regardl ess of whether or not Hurtado was rehired. After sone renarks were nade
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concerning the negotiations, the workers deci ded to assenbl e the fol | ow ng
norning at the Qasis, since the supervisors passed by that |ocation on their
way to the shed, and present thensel ves for work.

BEma Martinez |ikew se testified concerning the signing of the paper
on the norning of Tuesday the 13th. She corroborated Margarito' s statenent to
the effect that Francis Arroyo give the workers fifteen mnutes to commence
working or they would all be fired. However, she stated that the peopl e agreed
to support not only Sal vador Hurtado but al so denenti na Chavez, and want ed
both of themto be rehired. Chavez herself corroborated this versionto a
naj or extent.

Hiurtado enl arged on these details somewhat, but nevert hel ess
provided a recitation consistent wth that of the great bul k of General
Qounsel 's wtnesses. Like the others, he testified that when he appeared at
the entrance to the field on the norning of the 13th Arroyo gave hi ma paper to
sign. However, after he signed it Arroyo crossed his name off the list and
instructed himto go to the packi ng shed and pi ck up his check. Approxinately
fifteen mnutes later he went into the. field and the possibility of his
reinstatenent and that of denentina Chavez were di scussed by the workers and
supervi sor Arroyo. A one point, Arroyo said they were not going to rehire
Chavez or-Hurtado, and that she was not going to let "her dignity be tranpl ed
over." It was at this nonent that she got in the back of the pickup and
announced that the workers had fifteen mnutes to start working, otherw se they
woul d be considered fired.

Supervi sor Arroyo presented a simlar account of the events
occurring on the norning of Septenber the 13th: that she read a statenent to
workers as they cane in the entrance to the field and told themto signit. |If
peopl e did not sign the docunent she would not allowthemto enter the field.
She further testified that Margarito told the workers to agree to anythi ng that
was on the paper. @ After they had found out that Hurtado and Chavez woul d not
be rehired, the pickers stopped going in to work. Arroyo denied that she told
anyone that they would be fired. Arroyo testified, "I told the peopl e that they
had fifteen mnutes to go back to work, otherw se, |eave the field." Arroyo’ s
statenent went uncorroborated. In light of the nutual ly corroborative
statements of nunerous wtnesses that she, on the norning of Septenber 13th,
stated that she would fire workers if they did not return to work wthin a
specified tine, | credit their versions of the facts rather than Ms. Arroyo' s.

™ Margarito hinself admtted as much,
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d. The Bvents of Septenber 14

As noted above, at a neeting held anong the workers enpl oyed by
Respondent on the evening of Septenber 13th, it was decided that all woul d seek
reenpl oynent regardl ess of whether Hurtado and Chavez were rehired by the
Respondent. As in the previous norning, |arge groups of workers assenbl ed at
the Casis at approxinately 6:30 AM on Septenber 14 . © Wiile they were
assenbl ed none of the Respondent's supervisors stopped al though several were
seen driving by. A about 7:00 AM Nargarito went wth worker Enedi na
Gontreras to another field located five to six mles anay, near Arroyo Seco.
Wien they arrived at this field they noti ced Mke Mirphy and a crew of workers
pi cking tonatoes. Mrgarito and Gontreras returned to the Gasis and told the
peopl e what they had seen.

A large group of about 150 workers decided to visit the field at,
Arroyo Seco. As they arrived at this field and parked their cars, they were
accosted by sheriff's deputies who told the workers they woul d not be al | oned
to enter. The workers neverthel ess proceeded to where the pickers,
approxinmately 60 to 70 in nunmber, were picking. Wile the large najority of
the workers who participated in the stoppage renmai ned outside of the field, 25
to 30 actually did gointotalk tothe pickers. Mrgarito testified that they
expl ai ned to these workers about the negotiations and read theman ALRB flyer.
Sone of the workers responded to their entreati es and ceased picking. As
Margarito had to | eave for negotiations at about 9:00 A M, he began to wal k
out of the field. As he and the others were departing, sheriffs deputies
stopped themand i nforned themthey woul d all have to | eave ot herw se t hey
woul d be arrested. Margarito told the police it was up to the peopl e whet her
they wanted to stay or not. It was at this point that he and several others,
five in nunber, were arrested for trespassing.

Adelina Saval a testified that on the norning of Septenber 14 she
net Prances Arroyo near the Respondent's packi ng shed and told her that she
wanted to go to work. According to Ms. Savala, Arroyo told here that she didn't
need any peopl e any nore, that she had sone new people. Follow ng this
di scussion Ms. Saval a joined the group assenbl ed at the Gasis. Her husband
Qust avo substantially corroborated this testinony.

Frances Arroyo could not renenber telling Qustavo Savala and his
wfe that there was no work for them She

& Mrgarito testified that there were between 200 and 250 workers on the

scene.
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testified that she offered jobs to the peopl e who had asked for work. These

di scussions allegedly took place at the scal es | ocated between the Casis and
Respondent ' s packi ng shed. Qnce again her testinony was uncorroborated. =
Furthernore, as yet another exanpl e of the | ack of credence which can be
attached to Frances Arroyo' s testinony, she testified that on the 14th

approxi mately thirty peopl e worked for Respondent. However, the parties
stipulated that the | abor contractor G een Thunb, |ncorporated supplied eighty-
one workers to pick tonatoes an Charlie's Farns whi ch woul d have been pi cked by
Respondent' s crews had there not been the work stoppage. Therefore her

testi nony concerning offers of work i s whol ly discounted. ¥

As discussed earlier, at the negotiations session schedul ed for that
day Antonio Margarito brought up the subject of the workers' protest, telling
Respondent ' s attorney Donald Dressier that all the workers had been fired.
Dressier disputed this contention and stated that-the people were not fired and
infact all could return to work. Marion Seeg also testified that at the
neeting of Septenber the 14th on behal f of the workers she expressed their
wllingness to return to work.

®  Aroyo further testified on cross-exanination that during take course of
the labor dispute in the week of Septenber 12 she offered work to all of the
stri kers—as a group”"—when she stopped, each norning, at the entrance to the
fields across fromthe CQasis. None of the worker wtnesses so testified, and
therefore Ms. Arroyo' s assertions are whol ly discounted. In addition, as the
workers were seeking reinstatenent as a group throughout that week, it seens
highly unlikely that if such an offer was nmade, they woul d not accept it.

& According to the testinony of various wtnesses, it was Charlie Duncan,
the owner of Charlie' s Farns, who actually retai ned the services of G een Thunb
after being informed by Francis Mirphy that Respondent's crews woul d be unabl e
to harvest his fields. As noted above, however, Francis Mirphy testified that
Respondent and Charlie Duncan were engaged in a general farmng partnership. As
such, | find that Duncan was an agent of Respondent, acting on its behal f, and
that the retention of Geen Thunb was perforned pursuant to this partnership
arrangenent. (CGalif. Gorporations Gode 815009). The contention that Respondent
technically did not hire Geen Thunb, Inc. on the date in question i s speci ous
and legally inaccurate. Ms. Arroyo's negl ecting to nention crews obtai ned via
Geen Thunb, Inc., indicates a decided | ack of candor which renders her
testinony suspect.
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e. The BEvents of Spetenber 15

Antonio Margarito testified that on Septenber the 15th he returned
to the Gasis at 6:30 in the norning, where, once agai n, the workers assenbl ed.
Wiile they were gathered at that |ocation, two individual s representing the
Respondent appeared: Ed olon, a labor relations consultant, and Darryl \oth.
According to Margarito, (olon stated that the conpany sent himthere to put
peopl e back to work and that the conpany wanted to hire forty workers. Wen
Margarito responded that all the workers and been fired, (olon stated that the
workers had actual |y been repl aced. Margarito testified that the general
feel ing anong the workers was that either all should be hired as a group or
none woul d be hired. Wen he asked (ol on who woul d be hired Gol on responded
that peopl e woul d be enpl oyed by seniority, wthout saying what type of
seniority he was tal king about. Wereupon, the workers thensel ves refused as a
group the enpl oynent offer to forty of their nunber.

Mke Mirphy testified that on the date previous he instructed
Frances Arroyo to contact nenbers of Orew one and offer themenpl oynent. The
crew was supposedl y to have engaged in pi cking operations at the Los Coches
FHeld Frances Arroyo testified that she did call the nenbers of Gew 1. Not
one enpl oyee wtness was called to corroborate this assertion. Golon,.,
however/ stated that Francis Mirphy had told himof this arrangenent. He
contradi cted hinself on cross-examnation by stating that he hinsel f nade the
decision to offer forty jobs to enpl oyees on the norni ng of Septenber the 15th
and nade no reference to the statenent in his earlier testinony that he went
out to the Los Goches F el d where no one showed up to work. In light of these
contradictions and the lack of corroboration to Arroyo' s statenent that she
called Oew 1 nenbers and offered themjobs on the afternoon of Septenber the
14th, | find these assertions to be highly suspect. &

Gl on hinsel f testified that he and Voth both appeared at the (asis
and conveyed an "unconditional offer for enployees to return to work" to
Antonio Margarito. Margarito replied that the Respondent was to take "us all or
none," to which Golon replied that this was inpossible, that they would try to
hire forty people on a first-cone-first-serve basis. Interestingly enough,
Frances Arroyo contradicted colon's testinony by stating

8 |n addition, Arroyo failed to supply any details about the alleged tel ephone

calls. Linda Manney had testified that nmany workers did not have tel ephones, so
it is dubious whet her Arroyo coul d have contacted an entire crewin that

nmanner. Furthernore, as wll be discussed below Arroyo' s solicitation of
workers w thout-consulting the UFW if it didin fact take place, constituted
an additional violation of the Act.
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that when she and Gol on went out to the Gasis that norning the procedure that
they utilized for calling people to work was by crew At first she called Oew
1, then Gew 2, then Gew 3 and so. Wen no one responded she just said
"well, any 40." (olon testified that he told Margarito that the Respondent did
not have enough equi pnent and did not have enough work to enpl oy everybody. He
woul d prepare a sign-up list and call names fromthe top down: if anyone was
interested in working, the list woul d be avail abl e through Prances Arroyo.
Cathy Christian, a nenber of the UPWLegal staff present on the scene, kept
insisting that the Respondent hire everyone or no one, according to (ol on.

ol on stated that he then instructed Frances Arroyo to nake the rounds wth the
sign-up list and ascertai n whether anyone was interested in working. Wen Gol on
per cei ved that no progress was bei ng nade and that he woul d not be able to put
anyone back to work that norning, he left the area around the (asis.

Glon's credibility was seriously undermned on cross-
examnation by the fol |l ow ng exchange:

Q "(By M. Gonzal ez) To your know edge, were there any | abor
contractor crews working picking tomatoes for Q P. Mirphy and Sons?

A A thetime | nade the offer [for 40 enpl oyees to return
to work] ?

Q A thetine you nade the offer? A

Definitely not."

The parties stipulated that on Septenber 15, 100
workers fromGeen Thunb, Inc. the | abor contractor, were enpl oyed pi cki ng
tonmatoes at Charlie' s Farns, performng work which woul d have been perforned by
Respondents' crews had there not been a | abor dispute. As previously noted, the
G een Thunb crews were retai ned pursuant to a general partnershi p arrangenent
bet ween Respondent and Charlie Duncan of Charlie's Farns. To maintain that
there sinply was not enough work available at that tine for at |east a |arge

portion of the enpl oyees engaged in the stoppage was sinply belied by the
facts.

(ol on al so contended that there was not enough
equi prent avail abl e, specifically, that tractor pullers had not been engaged in
sufficient nunbers to handle a full enpl oyee conplinent. This assertion was
negat ed by phot ogr aphi ¢ evi dence whi ch show that on the previ ous day at
Charlie's Farns where 81 workers from@Geen Thunb, Inc. were engaged, there
were at least three truck trailers on the premses which had 0. P. Mirrphy &
Sons tomato bins on their flatbeds.

Glon intimated during his testinony that he characterized the
situati on which arose during the week of Septenber 12 as an "economc strike,"
and thus it nmay be inferred that he did not feel conpelled to reinstate all of
t he wor kers who had engaged



in the work stoppage. Rather, the job offer on Septenber 15

was an offer to "economc strikers" to return to work only

as needed. This contention is further enhanced by the fact that
Geen Thunb Inc., as noted above supplied workers to various
growers in addition to Respondent directly from Septenber 14

to Cctober 3 to performwork whi ch woul d have been perforned

by Respondents own crews had it not been for the work stoppage. &

Interestingly, although Seeg stated to Dressier at the
negotiations neeting of Septenber 14 that all the workers were interested in
returning to work, no procedures had been agreed upon to reinstate them
Glon's decision to re-hire only forty workers, nmade w thout consulting wth
the UFW and wth the intent, inferentially, of utilizing these workers in
conjunction wth the repl acenents who had al ready been hired, can be viewed as
an attenpt to bypass and undermine the status of the UFWas the excl usi ve
bargai ni ng representative of Respondent's enpl oyees, and/or a schene to "break"
the work stoppage wth, the very workers who had brought it about. Respondent's
extensive prior unfair |abor practices centering around the negotiations (as
wll be discussed in the I egal analysis section below as well as its record
before this Board (see 0. P. Mirrphy & Sons, 4 ALRB No. 62), reinforce this con-
tention, and indicate a pervasive anti-union attitude on the part of Respondent
which, inferentially, would |ead to the conclusion that such "staggered' offers
of reinstatenent were not nmade in good faith.

f. The BEvents of Septenber 16 and fol | ow ng

Various workers testified that on Septenber 16 and the days
thereafter they went to the Gasis. There, as in days previous, |arge groups of
wor kers woul d assenbl e in anticipation of being recalled to work by
Respondent ' s supervi sors. Bwa Martinez, Sal vador Hurtado, and Quadal upe
Quzraan each testified to this fact. Lists were nade of the nanes of the
workers who had gathered at the Gasis on various days. The lists for Septenber
23 and 26 were entered as exhibits The list for the 23rd contai ns 101 nares,
and that for the 26th contains 94 nanes.

& The parties stipulated that Geen Thunb Inc. supplied enpl oyees in the
followng nunbers: to Charlie's Farns; Septenber 14 - 81; Septenber 15 -
100; Septenber 16 - 61; Septenber 17 - 87; Septenber 18 - 80; Septenber 19
- 72; to -Respondent directly, Septenber 20 - 85; Septenber 21 - 95; '
Septenber 22 - 103; Septenber 23 - 92; to Roy Zacasagawa; Septenber 24 -
121; Septenber 25 - 88. To Charlie's Farns on Septenber 26 - 115;
Septenber 27 - 152; Septenber 28 - 140; Septenber 29 - 117; Septenber 30 -
128; to Respondent directly, Qctober 1 - 108 and Cctober 3-95.
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O the 17th of Septenber, a Saturday which was al so a payday,
Frances Arroyo cane to the (asis to distribute paychecks. The workers
objected to receiving themin the fields. However, Respondent was
concerned that workers in the fields would be disturbed. After a delay of
an hour or two, the workers agreed to receive their checks at the (asis.

h the 21st of Septenber a group-of about sixty workers attenpted
toenlist aid in the wrk stoppage fromthe workers who worked in the
Respondent ' s shed. Police and security guards were required to disperse the
crowd whi ch had gathered pursuant to this goal at the entrance to the shed: no
one was prevented fromentering the shed area by the protest group. Security
guards hired by Respondent testified that barricades were erected around the
packi ng shed and access to the shed was carefully controlled. Qnly those
peopl e who actual |y worked in the shed or in the offices adjacent thereto were
permtted to enter.

At the ctober 4th-negotiation session the Respondent's
representatives di scussed wth the UAWthe rei nstatenment of enpl oyees on a
first-cone, first-serve basis. As previously stated, no agreenent was reached
on whet her these enpl oyees woul d di spl ace those hired as repl acenents.

Enpl oyees were notified, by letter, tel ephone and word of nouth to appear at

t he packing shed on the follow ng day and sign up for work. A large group of
workers did so. Mke Mirphy reviewed the |ist of nanes taken that day and
crossed out or circled in red the nanes of people who had been fired or who he
felt should not be hired. n the next day ctober 6, when a security guard
read of f only forty nanmes of people who were to be put back to work, there
was great discontent wth this arrangenent expressed by the workers. They

nai ntai ned that enpl oynent shoul d have been offered to all of those who had
participated in the stoppage. None of the enpl oyees who nanes were cal | ed went
to work that day.

Oh Gctober the 13th, Judge Rchard S lver of the Superior CGourt of
Monterey Gounty, in case nunber 73674, granted to the Agricul tural Labor
Rel ati ons Board, as petitioner, a tenporary restraini ng order whi ch commanded
that the Respondent "rei nstate the workers di scharged on Septenber 12, 1977 and
Septenber 13, 1977, to their forner or substantially equival ent positions of
enpl oynent"” The Respondent was given until Cctober 17 to conply with the
order. However, at sone tine prior to the 15th of Cctober, Respondent's agents
began to contact the enpl oyees who participated in the work stoppage , and
of fer themreenpl oynent as of the 15th. Mny workers responded and were
enpl oyed for two or three days in that nonth.



| find that the assenbling of significant nunber of enpl oyees at
the Gasis in the days foll ow ng the commencenent of the work stoppage signified
their wllingness and availability to return to work. Respondent argues inits
brief that workers did not inquire at the packing shed in regard to
reenpl oyment in late Septenber and early Gctober. However, | find-that ow ng
to security nmeasures there, nost workers, in all |ikelihood, woul d be refused
admttance to the shed and consequently woul d not be permtted/to talk wth
supervi sors about enpl oynent possibilities, ® In addition, as the workers had
been told on Septenber 13 that they were all fired, there woul d be no reason
for themto assune that their jobs woul d be avail abl e upon appli cati on.
I ndeed, when Adelina Saval a i nqui red about re-enpl oynent, she was told by
supervi sor Arroyo that repl acenents had been hired, and that her services were
no | onger needed.

g. Respondent's Defense of Sriker M sconduct

As noted nuch earlier in this decision, Respondent alleged as an
affirmati ve defense that enpl oyees "on behal f of and wth the acqui ercence of
the Charging Party [ URW, have i nduced enpl oyees of the Respondent to engage in
acts of msconduct including but not limted to acts of violence, inti mdation,
coercion and property destruction directed at the Respondent..." To
substantiate this allegati on Respondent offered evidence that on the 17th of
Septenber a |arge group of enpl oyees who had participated in the work stoppage
rushed a field in which the Respondent was conducting harvest operations. The
workers who were picking in the field ran to their cars. In the process of
reaching the field in question, the evidence showed that significant nunbers of
the striking enpl oyees tranpl ed on rows of broccoli plants which were bei ng
cultivated in a field contiguous to that where the tonato . harvesting
operation was taking place. Three of the striking enpl oyees, Sal vador Hurtado,
Arnul fo Gazca, and Mguel Ramrez were arrested for trespassi ng that Saturday
by Monterey Gounty sheriff's deputies. No evidence was offered to denonstrate
who owned the broccoli field in question, or rather that Respondent had any
connecti on what soever to said field. Nor was there any proof nade to the effect
that the UPWin any nanner instigated or condoned the incident which occurred
on the 17th of Septenber.

Respondent al so sought to denonstrate that various

83

=" Dana Ledger, one such security guard, testified that he was given -a
list of individuals who woul d be permtted to "enter the shed area after
the work stoppage. Any others, unless approval was received fromthe nain
of fice, woul d be deni ed entrance.
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i ndi vidual s were victimzed by those who had participated in the work stoppage.
Jose Mares, a picker in Gew Two, testified that after he worked on the
afternoon oh Septenber 12 thirty to forty strikers, includi ng Sal vador Hurtado
and Trini dad Chavez, cane to his house and told him"not to conpromse the
people riding wth him" Hs wfe Maria corroborated this testinony.. Jose
Mares further testified that, sonetine in Qctober the w ndshi el ds of his car
were 'broken. He did not know who caused "t he danage.

Three enpl oyees, Sophia Trujillo, Maria Hena Lopez and George Lopez
testified that they began to work for Respondent as of Septenber 15th. They
each testified that they worked between three to four weeks for Respondent.

(bvi ously, these were anong the workers who were hired as repl acenents for

t hose who engaged in the work stoppage. Each testified that at sone point in
Cctober their vehicles were damaged. Maria Lopez stated that on Septenber 15
one Fdel Acantar, a participant in the work stoppage, threatened to danage
her car. However, she 'was uncertain as to when the date of the danage occurred
and admtted that Respondent paid for the repairs occasion thereby. The danage
I n each instance consisted principally of smashed w ndows,

Wthout any nore pointed evidence | amunable to find that specific
participants in the work stoppage caused the damage to 'these individual s'
cars, or that the damage was pronpted by the individual workers refusals to
participate in the stoppage. The fact that a simlar nodus operandi was
invol ved in each situation admttedly gives rise to certain suspicions.
However, the circunstances, although suspicious, were not linked directly
either to definite individuals or tothe UAW Sgnificantly, no evidence was
iptr_odijced to showthat the UFWinduced others to engage in the suspected acts
of vi ol ence.

- 72 -



I11. Legal Analysis and Goncl usi ons of Law

A The 81153 (e) Mol ations

1. nduct in the Gourse of Bargai ning

| find that the totality of Respondent's conduct as set
forth above, between April and Gctober 1977, in the course of its
negotiations wth the UFW anounted to a refusal to bargain
collectively in good faith, in violation of 81153(e) of the Act.

Under ordinary circunstances, the standard by which it is
determ ned whet her or not a respondent had engaged in good faith bargaining is
the "totality of the circunstances.”" Adam Dairy, 4 ALRB No. 24 (1978). See
also. NNRBv. Reed and Prince Mg., 205 F.2d 131 (CA 1, 1953), cert, den. 346
US 887 (1953); Gontinental Insurance . v. NLRB, 495 F. 2d 44, 86 LRRV 2003
(CA 2, 1974). As the court noted in the Gontinental |nsurance case, the probl em
is to "ascertain the state of mnd of the party charged': notive nust be
determned, in nost instances, fromcircunstantial evidence which points to a
concl usion that the Respondent's conduct evinced an attitude that it had no
sincere desire to reach a coll ective bargai ning agreenent wth the excl usive
bargai ning representative of its enpl oyees.

d rcunst ances such as those present in the instant case have
frequently been recogni zed as indicia of a Respondent's refusal to bargain in
good faith. Respondent herein engaged in extensive dilatory tactics to avoid
neeting dates and frustrate the efforts of the UFWto bring it to the
negotiating table. Athough the UFWsubmtted its original request to open
negotiations in April, the first neeting wth Respondent was not held until two
nonths later in June. No neetings were held in between June 29 and August 19,
thus occasioning a further del ay of approxinately two nonths during which tine
the tomat o harvest season began. Throughout the period fromApril to Cctober,
the UFWnegotiator. Marion Seeg, experienced great difficulties in
communi cating wth representatives of the Respondent, who continual |y avoi ded
contact wth her and the setting of a definite negotiating schedule. Fromtinme
totine, negotiators for the Respondent woul d represent that they woul d be
avai |l abl e for neetings and then subsequently renege and prevent them being
schedul ed. Respondent's change of negotiators late in the course of the
"bargai ning al so served to unduly protract negotiations, as it necessitated a
refamliarization wth the parties' relative positions by the new negoti ator.

Additional del ays were caused by Respondent’'s failing to send a
representative to the negotiating table who was reasonabl y know edgeabl e in
the various facets of the conpany's operations. Ms. QP. Mirphy, who
participated in the great bul k of the negotiations on behal f of the
Respondent, denonstrated a w de
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| ack of know edge of Respondent's agricultural operations, and was unabl e to
answer even the nost fundanental questions concerning them The NLRB has
recogni zed that failing to provide an adequately i nfornmed negotiator provides an
indication of a lack of good faith in negotiations. See Coronet Casuals, Inc.,
207 NLRB 204, 8 LRRM 1441 (1973).

A so worthy of note is Respondent's refusal to consider any proposal s

advanced by the UFWw thout having a full contract proposal submtted toit. As
wll be nore fully discussed bel ow Respondent refused to relinquish certain
rel evant information or unreasonably del ayed the rel ease of such information
whi ch the UPWneeded to prepare the very proposal, which was to be a condition
precedent to the resunption of negotiations. By wthhol ding such i nformati on on
the one hand, and insisting that a full proposal be a pre-condition for resuned
negotiations on the other despite its earlier receipt of partial proposals on
whi ch bargai ni ng coul d coomence, Respondent denonstrated a clear intent to
unnecessarily delay negotiations and to frustrate the actual reaching of 'a
col l ective bargaining agreenent. See Fitzgerald MIls Gorp., 133 NLRB 87, 48
LRRMVI 1745(1961), enf'd 313 F. d 260, "2174,
52 LRRM 2174, Cert. den. 375 U S 834(1963); International Powder Mtall urgy
(0., 134 NLRB 1605, 49 LRRM 1388(1961).1t has been hel d that an enpl oyer nay
not pl ace unreasonabl e condi ti ons upon bargai ni ng whi ch serve only to cause
needl ess del ays. See, e.g., Lebanon-Cak Hooring Go., 167 NLRB No. 104, 66
LRRVI 1172 (1967).

QG her tactics enpl oyed by Respondent and its negotiators undul y
protracted the negotiations. Wile on the one hand insisting that the UFWpresent
a full proposal before actual bargaining could begin, upon receipt of this full
proposal at the neeting of August 19, Respondent prepared a counter-offer which
negl ected to speak to sone 23 separate articles in the UFWproposal in addition
to the "local issues" itens contained therein. Wen the Respondent finally did
submt its "local issues"” proposal at the neeting of Septenber 2, it, like the
original Respondent's counter-offer, was woefully inadequate, in that it did not
speak to nmany of the issues raised by that portion of the original URWproposal .

Sgnificantly, although at prior neetings there had been sone |imted
di scussi on of substantive contract proposals, it was not until the neeting of
Septenber 14 that Dressier, Respondent's negotiator, proposed to go through the
UFWoffer itemby-itemin order that the parties mght assess their relative
positions on each i ssue contained within the proposed contract. Respondent's
conduct in previous neetings can basically be summari zed as participating in the
nere physi cal exchange of proposals, hearing and debating requests for
information and procedural natters, and di scussing extrenely narrow i ssues wthin
the context of bargai ning such as problens that had ari sen in day-to-day
operations. Thus, sone five nonths had el apsed between the tine the UFWsent its
original request for negotiations and the Respondent actually sat down at the
negotiating tabl e and engaged i n serious di scussions of
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a variety of particular contract articles. ® Such conduct, occurring
approxi nately hal f-way through the harvest season despite a request to open
bargai ning four nonths prior to the season's actual beginning, clearly
evidences an intent on the part of Respondent to del ay the negotiations and
prevent the reaching of an agreenent before the 1977 season had cone to a
cl ose.

Q her specifics involving Respondent's conduct at the bargaini ng
tabl e al so denonstrated a lack of good faith in its approach to these
negotiations. Although it is not the Board s prerogative to "sit in judgnent
upon the substantive terns of collective bargai ning agreenents” (N.RB v.
Anerican National Insurance Go., 343 U S 395, 404, 30 LRRM 2147 (1952)),
Respondent of fered several proposal s that woul d be "predictably unaccept abl e"
to the union, and would result in-further del ays while Respondent engaged in
an "el aborate pretense" to go through the noti ons of bargai ning. The nost
obvious of these itens was the vacation article whi ch Respondent proffered
under whi ch none of its enployees would qualify for benefits. Another exanple
was Respondent' s proposal regardi ng holidays, which offered premumpay for
wor ki ng on Labor Day, a day when no one had been requested to work in the
past .

The dilatory tactics thus engaged i n by Respondent during the
course of its 1977 negotiations wth the UPW desi gned to prevent, concl udi ng
a collective bargai ning agreement, provide an anple basis for finding a
viol ation of 81153(e) of the Act and derivately 81153(a)(see Robert H H ckam
4 ALRB No. 73 (1978); Exchange Parts (Co. 139 NLRB 710, 51 LRRM 1366
(1963),enf'd 339 F. 2d 829, 58 LRRM 2097 (CA 5, 1965), rehearing den. 341 F. 2d
584, 58 LRRVI 2456 (CA 5,1965); "M" System Inc., 129 NLRB, No. 64, 47 LRRV
1017(1960) .

2. Wilateral Changes

It shoul d be enpasi zed that the Respondent's conduct as anal yzed
above should not sinply be viewed in isolation, but is to be regarded as part
of the total nosaic which it presented in its approach to negotiating wth the
UFWduring the 1977 season. (See, e.g., NLRB v. Insurance Agents
International Whion, 361 US 477, 45 LRRM 2704 (1960).)Certain specific acts
coomtted by Respondent during the course of those negotiations would, in and
of thensel ves, necessarily lead to a finding of an 81153(e) viol ation, even
w thout an assessment of the state of mind wth whi ch Respondent approached
negotiations. These include the unilateral changes effectuated by the
Respondent wi thout prior consultation wth or agreement of the certified
bargai ning agent during the 1977 season, and its refusal to furnish the
bargai ning agent with rel evant infornation which was necessary for the UFWto
formulate realistic contract proposals, which wll be discussed in the
succeedi ng

& e nay logically specul ate that the work stoppage whi ch began on

Septenber 12 provided a major inpetus to in-depth discussions of thes nature.
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section. (N_RB v. (onsolidated Renderi ng Gonpany, 38 6 F.2d 699, 67 LRRM 2423
(CA 2, 1967); Qurtiss-Wight Corporation v. NLRB, 347 F.2d 61, 59 LRRV 2433
(CA 3, 1965) ". These so-called "per se" violations of the duty to bargain in
good faith, taken in conjunction wth Respondent's dilatory tactics and
overal | conduct at the bargai ning table, evince on overwhel mng attitude on
the part of the Respondent to ignore its obligations under the Act, in
derogation of its responsibilities under 88 1153 and 1155. 2(a).

| have found that the Respondent set and inpl enented hourly
picking rates wthout notification to, consultation wth, or agreenent of the
UAW Not only did it determine the $3.25 per hour rate in the begi nning of
the 1977 season in such fashion, but it also revised this rate upward to $3.55
an hour and nade the revision retroactive several days later in |ike nanner.
Furthernore, Respondent failed to consult with the UPWwhen it, subsequent to
these events, shifted froman hourly picking rate to a piece rate, and
unilaterally set piece rates for second and third pickings. That the naki ng
of these aforesaid changes unilaterally and contrary to Respondent's
obligation to bargain wth the U-\Wover "wages, hours and other terns and
conditions of enpl oynent," constitutes a violation of 81153 (e) of the Act is
so fundanental that it does not warrant extended di scussion. AdamDairy,
supra; NLRBv. Katz, 369 U S 379, 50 LRRM 2177 (1962); NLRB v. (onsol i dat ed
Rendering (o., supra; Gontinental Insurance Go. v. NLRB, supra.

Li kew se, | have found that the Respondent unilaterally
effected a change in the terns and conditions of enpl oynent for checkers
and dunpers during the 1977 season. In 1976, Respondent's records
refl ected that checkers and dunpers were paid for ei ght hours' work
regardl ess of the nunber of hours they actual |y worked after reporting on
agiven day. In 1977, wthout notification to or consultation with the
UFW Respondent nodified this policy in that checkers and dunpers woul d be
paid for four hours, not eight, if they worked | ess than four/ and woul d
only be paid for eight hours of they worked in excess of four hours. This

change al so constituted a violation of 81153(e) of the Act. AdamDairy,
supr a.

General (ounsel alleged inits conplaint that the Respondent nade
other unilateral changes in terns and conditions of enpl oynent w thout
consultation with the UFWin viol ati on of 81153(e). These included changes in
the policy of hiring mnors, the inplenentation of a "no strike" clause, and
the subcontracting out of work during the course of the | abor dispute which
commenced on Septenber 12.

As delineated in the fact portion of this opinion., | was unabl e
to concl ude that Respondent actual |y effectuated a change concerning its
policy of hiring mnors. However, it is clear that supervisor Arroyo nade
sone threat regarding the hiring of mnors in terns of whether or not a
contract wth the UFWwas signed. S nce the change was not inplenmented, | am
unable to find that the Respondent in this particular violated 81153(e) of
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the Act. However, it has been held that a di scharge which is not
effected, but is nade public and not rescinded, constitutes restraint
of workers rights and violates § 1153(a) of the Act. (Anderson Farns
(., 3 ALRB No. 61 (1977)) By anal ogy, therefore, | find that

supervi sor Arroyo' s statenents concerni ng whet her or not the
Respondent would hire mnors if a contract was signed constituted an
I ndependent vi ol ati on of 81153 (a) of the Act. See, Akitono Nursery,
3 ALRB No. 73 (1977),

| have al so found that on Septenber 13, before workers were
permtted to enter the field which they were to harvest, they were obligated
to sign a paper which was represented to themto be an agreenent between t hem
and the conpany that if they went on strike they could be fired. Respondent
thus tried to i npose as a condition of enploynent that its enpl oyees
relinquish their right to strike on penalty of discharge. In so doing,
Respondent attenpted to ignore the UFWas the certified collective bargai ni ng
representative of its agricultural workers, and to deal directly wth it
enpl oyees, as it sought to inplenent "a termor condition of enpl oynent"
w thout having consulted with the UFWbefore taki ng such action. This 'conduct
denonstrates Respondent’'s intent in this regard to bypass, undermne and
discredit the UFWas the excl usive bargai ning agent of its enpl oyees, in
violation of 81153 of the Act. See NLRB v. National Shoes, 208 F.2d 88, 33
LRRVI 2254 (CA 2, 1953); Medo Photo Supply Corp. 321 U S 678, 14 LRRVI 581
(1954),

It has been held by the NLRB t hat an-enpl oyer .viol ates
888(a) (1), (3) and 05} of the Act (the equival ents of ALRA
88 1153(a), (c) and. Cel1 by procuring individual agreenents from
strikers, as a condition of their reinstatenent, that they wll
not engage in further work stoppages. Lion QI . v. NLRB, 245
F.2d 376, 42 LRRM 2193 (CA 8, 1957); see al so VWshougal Vwol en
MIls, 23 NLRB No, 1, 6 LRRM 279 (1940); Qeat Vestern Mushroom Co.,
27 NLRB Nb. 79, 7 LRRM 72 (1940). By anal ogy, therefore, Respondent's
action on Septenber 13 in seeking to exact an agreenent fromits
enpl oyees that they could be termnating for striking, violates
88 1153 CGa) and (e) of the Act. A so, by requiring the
relinqui shnent of a 81152 right, (i.e., the right to strike), Respondent
discrimnated "in regard to the hiring and tenure of enpl oynent,
or any termor condition of enploynent, to encourage or di scourage
nenbership in any | abor organization" in violation of 81153(c)
of the Act. (Lion QI Go. v. NLRB, supra; Pecheur Lozenge Co.,
(209 F.2d 393, 33 LRRM 2324 (CA 2, 1953), cert den. 347 US 393
19541.

& A though not specifically alleged in the conplaint as an.

I ndependent viol ati on 81153 (a), the Board is at liberty to find such
a violation where the incident giving riseto it is fully litigated by
the parties. Andersgn Farns Go., supra; Prohoroff Poultry Farns, 3
ALRB No. 87 (1977) . | find this argunent applies particular force to
a situation where, as here the General Gounsel m sconstrued the inport
of certain conduct and mstakenly alleged, that conduct to be the
basis for a violation of the wong section of the Act, and where such
conduct was all eged derivatively to be a violation of 81153 (a) ;in
any event.
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Even if one were not to place the construction which | have pl aced
on the docunent whi ch Respondent had workers sign on the norni ng of Septenber
13 vis-a-vis its inport as an "agreenent” between Respondent and its enpl oyees
or on statenments nade in conjunction therewith, | additionally find that
Respondent, by msrepresenting strikers' rights, engaged in a further
violation of 81153 (a) of the Act. (e of Respondent’'s, wtness, Scott
WIlson, testified that the purpose for utilizing the statement in question was
in order to informenpl oyees of Respondent's rights in a strike situation. It
has been held by the NLRB that once an enpl oyer has undertaken to inform
enpl oyees of its and their legal rights in such situations, the enpl oyer has
an obligation not to engage in any msrepresentati ons. Qynpic Medical Corp.,
236 NLRB No. 140 (1977), By telling workers that they could be fired if they
went on strike, Respondent msrepresented to them in violation of 81153 (a),
what their rights as strikers would be: in the event of an economc strike,
strikers do not |ose their status as enpl oyees but nay regain their jobs once
the strike is abandoned and no repl acenents have been hired (NLRB v. MacKay
Radi o and Tel egraph Co., 304 U S 333, 2 LRRM 610 (1938)); in the event
workers are unfair |abor practice -strikers, they are entitled to full and
I nmedi at e rei nstatenent upon their giving an unconditional off to returnto
work. NLRB v. Pecheur Lozenge (o., 209 F.2d 393, 33 LRRM 2324 (CA 2, 1953”
cert. den., 347 US 393 (1954). Even viewng the statement in the |ight nost
favorabl e to Respondent (that is., the statenent set forth on the face of the
docunent itself to the effect that if the workers go on strike they coul d be
repl aced!. Respondent created uncertainty as to what the rights of strikers
actually were: the word "replace" is unsufficiently nodified to enconpass all
possi bl e ci rcunstances. As such, under Q ynpic Medical Corp., supra,
Respondent's conduct in this. particularly constituted an i ndependent
violation of § 1153 (a). &

General (ounsel also alleged that during the course of the | abor
di sput e whi ch cormenced on Septenber 12, Respondent further violated §1153 (e€)
of the Act by "subcontracting unit work," citing F breboard Paper Products
Gorp. v. NLRB, 379 U S 203, 57 LRRM 260~3(1964). In so doi ng, General QCounsel
totally msconstrues the term"subcontracting.” Wen faced with a | abor
di sput e acconpani ed by a work stoppage, an enployer is at liberty to hire
repl acements for its striking enpl oyees. MacKay Radi o and Tel egraph, supra;
NLRB v. Remington Rand, 130 F.2d 919, 11 LRRM575 (CA 2, 1942). However,
subcontracting inplies the permanent elimnation of unit jobs: ". . .the
repl acenent of strikers by other enpl oyees who remain in the unit does not
inpair the authority of status of .a bargaining representative to continue
bargaining for all the enpl oyees-in the appropriate unit." Hawaii Mat Co.,
139 NLRB 75,

& It should al so be noted that threatening to di scharge workers in

the event they decide to go on strike constitutes interference,
restraint and coercion in the exercise of rights guaranteed by 81152
of the Act, in violation of 81153(a). See NLRB v. Beaver Madow
Qeanery, 215 F. 2d 247, 34 LRRM 2715 (CA 3, 1954).



51 LRRVI 1430 (1962), rev'd.. 321 F.2d 397, 53 LRRM 2872 (CA 9, 1963).
There, has been no show ng and no evi dence that Respondent, by hiring
repl acenents for those enpl oyees who participated in the work stoppage
whi ch commenced on Septenber 12, intended to permanently elimnate unit
jobs. To the contrary, although grave difficulties, as wll be discussed
bel ow, were experienced when t hese enpl oyees sought to return to their
jobs, eventually they were reinstated. Hence, unit jobs were not
elimnated by Respondent's actions foll ow ng Septenber 12, but rather the
posi tions of the striking enpl oyees were bei ng occupi ed by repl acenents ,
who, inferentially, either continued working as recent additions to the
unit, or who were displaced when Respondent reinstated its striking

enpl oyees. Accordingly, no violation of 81153(e),for unilaterally
subcontracting unit work occurred as a result of Respondent's actions in
hiring repl acenents.

3. The Refusal to Provide Rel evant |Information

As a further violation of 81153(e) of the Act, General Qounsel
alleged inits conplaint that Respondent failed to provide nunerous itens of
relevant infornmation to the UWW Principally, the itens which the Respondent
refused to provide infornation concerning included: denographic infornation
for its enpl oyees such as dates of birth wage and fringe benefit information
for non-unit enpl oyees; and production infornation, including acreage
figures, total nunber of units produced, and data regarding yield or the
units produced per acre. Some of the infornmation requested by the UFWin
April was furnished during the course of negotiations, albeit begrudgingly.
For example, it was not until Cctober, sone six nmonths after the UFWhad sent
its original request for infornation, that the Respondent provided data on
enpl oyee senoirity; the Respondent did not provide definitive infornation
concerning wage rates until the negotiation sessions held in |ate August. The
failure to provide these latter two itens reasonably pronptly gives a strong
i ndication of Respondent's bad faith, as the informati on was readily
avai l able: Francis Mirphy testified that Respondent had prepared seniority
lists at the close of the 1976 season; and as was noted in the fact portion
of this opinion, infornation on wage rates, the total nunber of units
produced and the amounts paid for such units could be gl eaned fromthe
enpl oyer's conputer payroll printout. See Fitzegerald MIIls Corp., supra.

Wiet her or not this Board adopts a per se approach to a refusal to
relinguish information (see NLRBy. Truitt Mnufacturing Conpany, 350 U S
149, 38 LRRM 2043 (1956), Frankfurter dissenting),

"it. is clear that the Respondent violated §81153(e) of the Act by failing; to.
furnish certain rel evant infornation which the UAWrequired in order to
formulate realistic proposals in the course of collective bargaining. As was
stated by the Gourt in Qurtiss-Wight Gorporation v. NLRB, supra, "[njerely
neeting and conferring without a prior exchange of requested data, where,
such is relevant, does not facilitate effective collective bargai ning and
therefore does not neet the
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requirements of 88 8(a) (1) and (5). Because of the need to facilitate
effective col |l ective bargaining, a refusal to furnish relevant data is an
unfair |abor practice notw thstanding the good faith of an enpl oyer in
rejecting the request.”

Wge and related infornmati on has been held to be presunptively
relevant. International VWodworkers of Anerica v. NLRB, 263 F. 2d 483, 43 LRRM
2462 (CA DC 1959). As concerns the production information, there is "l anguage
inthe Qurtiss-Wight case, supra, to the effect that as regards such
information the union nust "by reference to the circunstances of the case, as
an initial matter, denonstrate nore precisely the rel evance of the data it
desires.” 43 LRRM 2438. Respondent herein resisted nost strenuously the
UFWs request for information concerning yield, principally on the basis that
such information was confidential: given the highly conpetitive nature of
the tomato industry in the Salinas Valley, it should not be rel eased. Seeg
testified that yield infornmati on was essential to determine a realistic piece
rate, as in sone instances such as the grapes and pol e tonat oes, the piece
rate is determned by direct correlation to the yield per acre. Yield
infornmati on was al so needed to determne whether there was a need for a
guarant eed hourly mnimumwage rate, and the rates which should be set for
second and third pickings. Essentially, such infornation was needed in
determning the overall cost per unit, which necessarily effects the anount
which the UFWmght realistically denand in terns of a wage increase or
fringe package. Steven Hghfill, the "expert" wtness called by Respondent,
initially testified that yield infornmati on was not necessary in order to
formulate a realistic wage and fringe package denand. However, he
subsequently reneged on this testinony and admtted that yield figures were
vital in determning unit costs and average daily incone. dearly then, data
regarding yield was relevant to collective bargaining in the instant case and
shoul d have been released to the UFW It is no defense that such information
Is confidential . See Qurtiss-Wight Corporation v. NLRB, supra; see al so
General Hectric Gonpany v. NLRB, 466 F.2d 777, 81 LRRM 2303 (CA 6, 1972).

Accordi ngly, Respondent again violated 81153 (e) of the Act by
failing to provide relevant data pertaining to wages to the UFW and in
particul ar production data regarding yield. As has been noted earlier,
Respondent' s refusal to relinquish information, ..while at the sane tine
naki ng negoti ations conti ngent upon the UFWs preparation of a conpl ete
proposal , provides a substantial indication of Respondent's |ack of good faith
inits approach to negotiations, in that a proposal could not be realistically
formul ated w thout such data Wthout an economcal ly realistic proposal,
negot i ations woul d perforce be unduly del ayed.

Anot her itemwhich the UPWrequest ed that Respondent _ furnish

was wage and related informati on pertaining to non-unit ""enpl oyee' s"."
The only evidence presented during the course of the
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hearing in regard to the rel evance of such informati on was that

the UAWneeded it to nmake a "conparison"” of wage rates paid, to

the non-agricultural enpl oyees of Respondent. | find that Respondent
was perfectly wthinits rights to refuse to relinquish such
infornmation and did not thereby violate 81153(e) of the Act."

This finding is based principally upon a readi ng of the anal ogous
cases arising under the NLRA where informati on concerni ng non-unit
enpl oyees was, for the nost part, deened relevant only when there
was a show ng of sone interchange between unit and non-unit

enpl oyees', or there were indications that non-unit enpl oyees were
performng unit work. See, e.g., Brooklyn Uhion Gas Conpany,

220 NLRB 107, 90 LRRM 1479~ (1975); NLRB v. odyear Aerospace Corp.,
388 F.2d 673, 67 LRRM 2447 (1968); San DO ego Newspaper Quild v. NLRB,
548 F. 2d 863, 94 LRRM 2924 (CA 9, 1977); NLRB v. Rockwel | S andard"
Gorporation, 410 F.2d 953, 71 LRRM 2329 (CA 6, 1969). In N.RB v>
Wstern Hectric, 559 F. 2d 1131, 95 LRRM 3231 (CA 8, 1977), the
court held that there was no violation of NLRA 88(a)(5) for failing
to provi de i nfornmati on concerni ng non-bargai ni ng unit enpl oyees
where the transfer of unit enpl oyees to that group was not immnent.
Li kew se, no' such show ng of transfers or interchange between unit
and non-unit enpl oyees has been nmade in the instant situation.
"Athough the NLRB and the courts are constrained to foll ow a nore
liberal, "discovery type" standard as to rel evancy regardi ng
requested informati on (NLRB v. Acne Industrial, 385 U S 432,

at 437, 64 LRRM 2069 Cl1969)), | find that the non-bargai ning unit

i nformation requested by the UFWherei n was not so

related to the union's function as a bargai ning representative

. . .[as to] appear reasonably necessary for the perfornmance of

that function.” General Hectric Gonpany v. NLRB, supra.

B. The Wnfair Labor Practice Srike of Septenber 12 and Fol | ow ng

The overwhel mng bul k of the evidence pointed to a concl usion t hat
the work action or "dirty picking" plan which was inpl enented on the norni ng
of Septenber 12 was an outgrowth of the repeatedly expressed frustrations on
the part of the negotiations coomttee and by inference, of the workers
t hensel ves, over the failure of the Respondent to negotiate in good faith wth
the UPWwith the intention of reaching an agreenent. A though the wal k- out
itself on that date was immedi ately triggered by the firing of Sal vador
Hurtado, and there had been sone renmarks by workers "foll ow ng the wal k -out
.concerning the signing of a contract and denmands for increased wages, | find
that the "dirty picking" plan and the subsequent wal k-out were cal culated to
"-call attention to the conpany” to its failure to neet its obligations to
bargain in . good "faith wth the UPWwhi ch | have found viol ated 81153 (e) of
the Act.

Broadly stated, an "unfair |abor practice strike" is a strike
which is the result of or which is prolonged by, in whole or in part, the
unfair |abor practices coomtted by an enpl oyer (NLRB v. Rem ngton Rand,

Inc., 94 F.2d 862, 1A LRRM585 (CA 2, 1938), cert. den., 304 U S 576, 2 LRRV
623 (1938)y NLRB v. Pecheur Lozenge Conpany, supra), as opposed to an
"econom c strike"
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whi ch, conversely, is neither caused or prol onged by unfair | abor
practi ces. MacKay Radio and Tel egraph, 304 U S 333, 2 LRRM 610
(1938); see also NLRB v. Thayer Conpany; 213 F.2d 748, 34 LRRM 2250
(CA1, 1953).

Therefore, | conclude that the work stoppage whi ch occurred on
Septenber 12 was an unfair |abor practice strike, since the prior unfair
| abor practices coomtted by Respondent "played a contributory role in
bri ngi ng about the decision to strike." NRBv. Goniort, Inc., 365 F. 2d 867,
63 LRRM 2118, 2123 (CA 8, 1966H The Coniort case is particularly apposite in
that the firing of a particular enployee in that case precipitated a strike.
There, as here, "while the discharge of [the enpl oyee] triggered the strike,
the record attests to the general discontent on the part of the striking
enpl oyees over the failure of Respondent to bargain in good faith wth the
union, and other asserted unfair |abor practices. (ibid.)

Not only was the work stoppage of Septenber 12 initially pronpted
by extensive unfair |abor practices on the Respondent in violation of 81153
(e), but also was "prol onged" by the commssion of various additional unfair
| abor practices. Oedible testinony established that on the norning of
Septenber 13, when workers attenpted to go to work, supervisor Arroyo stated
in essence that if they continued in their participation in the work
stoppage, they would all be fired. As the work stoppage did continue that
norning,'"! find that the workers were in actuality discharged in violation
of 81153 (c) of the Act. See NNRB v. (onfort, Inc., supra. Even if one were
to assune for the purposes of argunent that contrary to ny initial finding,
t he work stoppage of Septenber 12 was not caused by Respondent's refusal to
bargai n, the discharge of all persons who renai ned on strike on Septenber 13
woul d convert the "economc" strike to an "unfair |abor practice" strike.
See Cagle's, Inc., 234 NLRB Nb. 170, 98 LRRM 1117 (1978); Hydro-Dredge
Accessory Conpany, 215 NLRB No. 5, 87 LRRM 1559 (1974); NLRB v. International
Van Lines, 409 US 48, 81 LRRVI 2595 (1972).

As a further and additional violation of the Act which I find
to have prol onged t he work stoppage whi ch commenced on Septenber 12, it
i s concl uded that Respondent engaged in unlawful solicitation of strikers
w thout consultation with the certified bargai ning representative in
order to induce these strikers to return to work. & A various tines
foll ow ng the coomencenent of the work stoppage on Septenber 12, the UFW
negotiator, Marion Steeg, "expressed to Respondent that the enpl oyees who
had engaged in the stoppage were wlling to return to work.
Specifically,
she conveyed this sentinent at the negotiati on session

8  (nce again the General Qounsel failed to allege specifically :In

.its conplaint that Respondent in this particular violated the Act. As
examnation and cross-examnation of wtnesses on these particul ar points
took place during the course of the hearing | find that these natters
were "fully and fairly litigated by the parties.” As such, a violation of
the Act based on these natters may be found. See Anderson Farns Conpany,
supr a.
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Sept enber 23 and Cctober 4. However, despite Steeg's representations that the
workers were wlling to return to work, no actual bargai ning took pl ace over

t he nechani sm by whi ch Respondent woul d reinstate the participants in the
stoppage. Rather, Respondent took it upon itself to inplenent procedures for
rei nstatenent, wthout consulting wth the UFW These unl awful solicitations
took place when, on the afternoon of Septenber 14, Frances Arroyo attenpted to
t el ephone nenbers of Gew Oe; ¥ on the norning of Septenber 15, when Ed
Golon and Darryl Voth representing Respondent attenpted to offer 40 jobs to
participants in the work stoppage, and on or about Cctober 6 when Respondent
again attenpted to offer 40 jobs to enpl oyees.

~Sognificantly, in a tel ephone conversation of Septenber 16,
Respondent representative, Dressier, stated to Marion Seeg that all workers
could return to work on Saturday, the next day, if they so desired. As there
was apparently no connection between Dressier's representations and the actual
actions on behal f of Respondent's agents, and no bargai ning over the return to
work of individual strikers, | find that the Respondent, by soliciting
strikers at various tinmes to return to work, was seeking to undermne the
status of the UFWas the col |l ective bargai ning representative of its
enpl oyees, contrary to the dictates of 8§ 1153(e).

In Harcourt and Gonpany, Inc., 98 NLRB No. 142, 29 LRRM 1447
(1952), solicitation of individual strikers to return to work constituted
unl awf ul interference when the solicitati on was coupl ed wth coercive
statenents. These statenents included representations by agents of that
enpl oyer that strikers would not eventually be reinstated and that the
enpl oyer was not going to sign a contract wth the union. Smlarly, in
the instant case Frances Arroyo told strikers on Tuesday, Septenber 13,
that they would all be fired, while on the previous day, Mke Mirphy told
enpl oyees that there would be no contract that season.

In Arerican Steel and Punp Gonpany, 121 NLRB No. 183, 42 LRRM 1564
(1958), a solicitation unacconpani ed by coercive statenents was held to
violate the NLRA where either one or both of the follow ng factors was
present: the solicitation was an integral of a pattern of illegal opposition
to the purposes of the Act, as evidenced by Respondent’'s entire course of
conduct; and/or the solicitation was conducted under circunstances and in 'a
nmanner reasonably cal cul ated to undermne the strikers' collective bargaining
representative and to denonstrate that the enpl oyer sought individual ,rather
than col l ective, bargai ning citing Texas GConpany, 93 NLRB 1358, 27 LRRMV 1587
(1951). As previously anal yzed. Respondent's course of conduct during its
bargaining relationship wth the UFWevi denced a pattern of illegal opposition
to the purpose of the Act" in that Respondent refused to bargain in good

8  As noted previously, | was highly skeptical of such assertions
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faith wth the UAWin violation of 81153(e). The solicitation was yet a
further extension of this unlawful conduct. |In addition, the manner in which
the solicitation was conducted, in that the UFWwas not consul ted when | obs
were offered, or when it was consul ted, Respondent represented to the U-Wt hat
work woul d be available for all who applied, strongly indicates that the
Respondent sought to bargain wth individual enployees, rather than the UFW
over the issue of their reinstatement. As such, | additionally find that
Respondent engaged in further violations of 88 1153 (e) and (a) of the Act by
conducting these unlawful solicitations.

C The D scharges of Sal vador Hurtado and
d enenti na Chavez

It is concluded that Respondent did not violate
88 1153 Gal and (c). of the Act by discharging Sal vador Hurtado and A enentina
Chavez. This finding is based on the central assunption that the plan to "pick
dirty," although concerted, was not a "protected" activity wthin the neani ng
of 81152 of the Act.

It is indisputable that the reason for the di scharge of M.
Hurtado was his participation in the dirty picking plan. The intentional
pi cking of inferior, unacceptable quality tomatoes was in violation of a
conpany rule. Athough the overwhel mng bul k of Respondent's enpl oyees did, on
Septenber 12, engage in this activity, thus naking it concerted, participants
inthe plan violated a stated conpany rule. Therefore, the Respondent
commtted no unfair |abor practice in termnating those enpl oyees, |ike M.
Hurt ado, who engaged in such activity, (N.RBv. Thayer CGonpany, 213 F. 2d 748,
34 LRRVM 2250 (CA 1, 1953)".)

As stated by the Suprene Gourt in NLRB v. Local 1229, |.B.EW, 46
US 464, 33 LRRM 2183, at 2187, (1953) ". . .an enployee. . .cannot continue
in his enpl oynent and openly or secretly refuse to do his work. He cannot
col l ect wages for his enploynent, and, at the sane tine, engage in activities
toinjure or destroy his enpl oyer's business.” in addition, "nothing could be
further fromthe purposes of the [NLRA then to require an enpl oyer to finance
such activities. Nothing would contribute less to the Act's decl ared purpose
of pronmoting industrial peace and stability." (dting Hover Conpany v. NLRB,
191 F. 2d 380, 389, 28 LRRM 2353.)

"Unprotected activities. , .have generally

i nvol ved situations where the enpl oyees

have reported for work and, while receiving

their usual wages, have repeatedly and wth-

out warni ng engaged i n work stoppages, slow

downs or sit-ins. Such actions disrupt

producti on schedul es and i npede the enpl oyer
fromusi ng repl acenent or tenporary enpl oyees whil e
the protesting enpl oyees continue to

draw their wages. Thus, they are unprotected because
they nmake it inpractical for the
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enpl oyer to operate his business properly. Generally, in
order to be protected the enpl oyee nmust choose either to
be on the job and subject to the enployer's rules or to
be off the job and bear the commensurate economc
burden. (Atations omtted.)" Shelley and Anderson
Furniture Gonpany v. NLRB, 497 F.2d 1-200, 86 LRRV 2619,
2621, (CA 9, 1974).

The plan to “pick dirty,” while fornul ated in response to the Respondent's
refusal to bargain in good faith, was ill-advised, and cal culated to "injure
or destroy [the] enployer's business." The plan can be vi ewed as one anal ogous
to a plan to engage in a work sl owdown, which has uniformy been held not to
be an activity which is protected. See NLRB v. B ades Manufact uring Gonpany,
344 F.2d 9998, 59 LRRM 2210 (CA 8, 1965); Hk Lunber Conpany , 91 NLRB No. 60,
26 LRRMI 1493 (1950). Like a slowdown, the plan to "pick dirty" was a "ref usal
on [the enpl oyees'] part to accept the terns of enpl oynent set by their

enpl oyer without engaging in a stoppage, but to continue to work on their own
terns.” Such conduct provides a justifiable cause for discharge. (26 LRRM at
1494) .

The fact that Hurtado was an active and vocal participant in other
activities which mght be deened protected, such as his menbership in the
negotiating coomttee and thus was a known UFWadherent, is not entirely
rel evant. Wen fact with conduct which is not protected, an enpl oyer is not
required to discharge or discipline enployees on an all or none basis. No
viol ation of the Act occurs where an enpl oyer, in such a situation, chooses to
nake exanpl es of a select few Galifornia Gotton Cooperative , 110 NLRB No.
222, 35 LRRM 1390, (1954). Accordingly, | find that the di scharge of Sal vador
Hurt ado on Septenber 12 cannot be considered to be a violation of 881153 (a)
and (c) of the

Li kew se, the discharge of AQenentina Chavez can in no way be
considered to be a violation of the Act. Her actions in throwng a tonato on
the norning of Septenber 12 and hitting fell ow enpl oyee (phelia Conchol a
cannot be construed to be activities "engaged in for the purpose of collective
bargai ning or other nutual aid or protection.” NLRB v. Local 1229, |.B EW
supra . As stated by the Suprene Court in that case , the courts have
recogni zed the i nportance of "enforcing industrial plant "discipline and or
mai ntaining loyalty as well as the rights of concerted activities/ [and] .
[ have] refused to reinstate enpl oyees di scharged for 'cause consisting or
I nsubor di nati on, di sobedi ence or disloyalty.” .In such cases, the Gourt noted,
it 1s necessary to identify the individuals i nvol ved and recogni ze -that -
their di scharges were for causes that were separable fromthe concerted
activities of others whose actions mght cone within the protection of 87 [the
Section of the NLRA on which ALRA Section 1152 is based]." (33 LRRMat 2185).
The throw ng of the tomato, in direct contravention of supervisor Arroyo' s
out st andi ng
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order not to engage in such conduct, was "so indefensible as to warrant the
enpl oyer in discharging a participating enpl oyee.” HKk Lunber Gonpany , 2 6
LRRM at 1494.

In addition, nowhere in the record does there appear any evi dence
that Ms. Chavez engaged or participated in protected concerted activities ,
other than her participation in the work stoppage fol |l ow ng the act which gave
rise to her discharge, and whether, in the event that she did, that such
participation was known to the Respondent. The throw ng of the tomato was an
I sol ated occurrence, engaged in by a slight fewwho reacted inproperly to the
Respondent ' s conduct as the work stoppage began. |1t thus cannot be construed
to be even a "concerted" activity wthin the neaning of the Act. Accordingly,
the discharge of denentina Chavez was "for cause" and did not violate 881153
(a) and (c) of the Act. See Wlden Valley Farming, 4 ALRB No. 79 (1978);
Sunny S ope Farns, 4 ALRB No. 74 (1978).

/
/
/
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V. The Renedy

In addition to reconmending that the Board order the Respondent to
nake its enpl oyees whol e for any | osses which they nay have sustained as a
result of Respondent's refusal to bargain, and the concomtant cease and
desist orders and orders to post and circulate notices to its enpl oyees
concerni ng Respondent' s unl awful conduct. (See e.g., Adans Dairy, supra) |
w il recoomend that the Board order that the Respondent be obligated to pay
Its enpl oyees back pay from Septenber 13, the date on whi ch they were
di scharged for participating in the work stoppage, to Gctober 15, the date on
whi ch unconditional, full reinstatenent was offered. As the inposition of the
backpay renedy arises out of sonewhat anbi guous circunstances, as the NLRB and
the courts have interpreted anal ogous situations, | feel it is necessary to
di scuss and anal yze pertinent precedents, in this regard.

Initially, it should be noted that enpl oyees who strike in protest
of unfair labor practices are entitled to unconditional reinstatenent wth
backpay. Mastro P astics Gorporation v. NLRB, 350 U S 270, 37 LRRM 2587
(1956). Wnder ordinary circunstances, the date fromwhi ch backpay begins to
accrue for unfair |abor practice strikers is the date when they nake an
unconditional offer to return to work. Philip Carey Manuf acturing Gonpany V.
NLRB 331 F. 2d 260, 52 LRRM 2174 (CA' 2, 1963), cert. den. 375" US 834, 54
LRRVI 2312 (1964). A request for reinstatenent nade through a representative,
such as union agent. NLRB v. |. Posner Inc., 304'F. 2d 773, 50 LRRM 2680 (CA
2, 1962)? California (otton Cooperative, supra.

| have found that the assenbl age of |arge groups of workers at the
Casis in the days foll owing the begi nning of the work stoppage denonstrat ed
their availability and willingness to return to work. See Goca Gola Bottling
Conpany of Mam, Inc., 237 NLRB No. 138, 99 LRRM 1162 (1978); Shelley and
"Anderson" Furniture Conpany v. NLRB, supra. Respondent's failure to
reinstate the striking enpl oyees after they expressed their wllingness to .
return to work constituted a further unfair |abor practice under Sections
1153(a) and (c) of the Act. See Fugazy Gontinental Gorporation, 231 NLRB No.
175, 97 LRRM 1157 (1977T

It mght be argued, and with sone nerit, that the
Respondent ' s enpl oyees never quite expressed, either by thensel ves or through
their representatives, an unanbi guous desire to return to work on an
"unconditional " basis. Indeed, on the norning of Septenber 13 the workers
refused to return to work after they | earned that Respondent was not going to
reinstate Sal vadore Hurtado, an enpl oyee whom| found was di scharged for
cause. A though the evidence denonstrated that at a neeting on the eveni ng of
Sept enber 13, enpl oyees decided to all return to work regardl ess -of whet her
or not Hurtado was rehired, there has been no show ng that anyone expressed
this attitude to agents of the Respondent.
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Notabl e al so is the | ack of |eadership which the URWprovi ded
inthis conplex situation, fraught wth legal pitfalls: it woul d have been
asinple matter for Ms. Steeg or anyone el se on behal f of the UFWto draft
aletter to the Respondent setting forth the workers' unconditional offer
toreturnto wrk, or at least orally to convey that sentinent either at
t he bargai ni ng sessions or by tel ephone. Despite Seeg s representations
to Dressier that the workers were wlling to return to work, such
representati ons were not unequivocal, particularly in light of the events
of Septenber 13. &

Neverthel ess, the Board has broad discretion in fashioning

appropri ate renedi es where there have been violations of the Act.(See ALRA 8
1160.3.) The Respondent's intransigent attitude toward coll ective bargai ni ng
fonented the dispute which cumnated in the work stoppage. Accordingly, the
| ack of |egal sophistication on the part of its enployees in failing to
uncondi tional |y request reinstatenent should not be a bar to their bei ng nade
whol e in the sense of backpay for | osses which were directly attributable to
Respondent' s unfair |abor practices.

Furthernore, | have found that Supervisor Frances Arroyo stated to
assenbl ed enpl oyees on Septenber 13 that if they failed to return to work they
would al |l be discharged. As such, all of the enpl oyees, wth the exception of
t hose who had been di scharged for cause, becane discrimnatees wthin the
neani ng of Section 1153(c), and thus were entitled to back pay fromthe date
of their discharges. It is well settled that such di scrimnatees need not
reqguest reinstatenent in order to be entitled to it and backpay. Mrristown
Knitting MIls, 80 NLRB No. IIl, 23 LRRM 1139 (1948); (ol ay and Conpany V.
NLRB, 371 F. 2d 259, 63 LRRM 2537, (CA 7, 1966] ; Fugazy Continental
Gorporation, supra; NLRB v. Southern G eyhound Lines, 74 LRRM 2080, 426 F. 2d
1299 (CA 5, 1970); Shelley and Anderson Furniture Manufacturing Conpany,
Inc., v. NLRB, supra. As the 9th Qrcuit Gourt, stated in the Shelley and
Ander son case, *86 LRRM 2622, "[E|ven if the record .did not substantiate a
finding that the enpl oyees were unconditional ly returning to work, where the
enpl oyer is guilty of an unfair |abor practice [in discharging said
enpl oyees], he is required to offer unconditionally to reinstate the
enpl oyees, regardl ess of whether they have applied for reinstatenent.
(Atations omtted)."

) Such a lack of legal ken as would | ead the UPWto convey to Respondent an

uncondi tional offer to work appears endem c anong .the various representatives
of the parties herein. Representatives for Respondent were simlarly

unsophi sticated in their counseling of the Respondent to openly engage in
unfair |abor practices as set forth above, such as the solicitation of
strikers and the requirenent that they sign a "no strike" pledge. S mlarly,
the General Gounsel neglected to plead in its conplaint several acts on the
part of Respondent whi ch woul d necessarily lead to a finding of unfair |abor
practice viol ations.
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In the Southern G eyhound case 74 LRRMat 2093 and 2094, the court
set forth the proposition that there was no such general rule requiring in
every strike case that an unconditional offer to return be nade before backpay
can be justified. The rationale for refusing to award backpay for the tinme an-
enpl oyee is on strike is that "the enpl oyee was the source of his own
di senpl oynent. He refused to work; his enployer did not fire him" However a
different situation arises where an enpl oyee is discharged. In this instance,
an enpl oyee has no reason to notify his enpl oyer of an intention to return to
work: "An application for reinstatenent woul d have been a conpl etely usel ess
ritualistic act. It is this distinction which has given rise to the rule that
the conpany itself nust affirnatively offer reinstatement to an unlawful |y
di scharged enpl oyee, regardl ess of whether or not the di scharged enpl oyee
nmakes application for reinstatenent."

As dissenting NLRB nenbers Fanning and Jenki ns pointed out in the
Vorpal Galleries case, 94 LRRM 1553, 227 NLRB Nb. 65 (1976), "The exi stence of
the strike is no reason to shift the burden to enpl oyees to establish that
they are available for enploynent. In either case, the enpl oyer has unl awful |y
di schar ged enpl oyees and by such di scharges has nade it appear to themt hat
they wll not be taken back. Hence the burden of undoing the wong nust rest
on the wong doer in either case. To hold otherw se permts an enpl oyer to
undermne a basic Section 7 right, the right to strike. Therefore, an order
requi ring the Respondent to provide backpay to all the discrimnatorily
di scharged strikers, save those who had been di scharged for cause, is well
supported by applicabl e precedent, even notw thstanding a finding that
enpl oyees participating in the work stoppage did not nake an unconditi onal
application to return to work.

Respondent argues in its brief that the amount of backpay, if any
Is anarded, should be tolled as of Septenber 15, when Respondent offered
reinstatenent to sone forty enpl oyees, an offer which was rejected by the
workers on the basis that reinstatenent was not granted to all of the people
who had participated in the work stoppage, citing Southwestern Pipe, Inc., 172
NLRB No. 52, 72 LRRM 1377 (1969). At the outset, it should be noted that the
| egal underpi nnings for the Sout hwestern Pipe case were substantially eroded
by the Fifth Qrcuit when the case was brought before that court by the Board
seeki ng enforcenent of its original order. (77 LRRM 2317 (CA 5, 1971).) The
better rule, inthe opinion of this witer, is that enunciated by the NLRB i n
Draper Corporation, 52 NLRB 1477, 13 LRRM 88 (1943), enf. den. other grds., 15
LRRM 580 (CA 4, 1944), wherein the Board held that a partial offer of
reinstatenent to striking enpl oyees did not toll an enployer's obligation, in
regard to backpay, fromthe day when such an offer was nade.

"The of fer to abandon a strike does not
cease to be unconditional nerely because
the offer contenplates a group return; and
t he enpl oyees naki ng such an of fer
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do not continue as strikers for that reason....The
Act logically requires that enpl oyees be protected as
agroup inreturning to work as well as in striking,
and does not enpower an enpl oyer to continue the
"striker' status of his enpl oyees by rejecting an

of fer of group abandonment of the strike. To hold

ot herw se woul d permt an enpl oyer to exploit the
weaknesses of a losing strike, and woul d enabl e him
to pit certain nmenbers of a group agai nst ot her
nenbers of the same group by forcing the forner to
act as strike breakers, under penalty of |oss of
wages, and thereby cause themto becone a party to
the enpl oyer's unfair |abor practices against the
latter, in a situation where the basis of
discrimnation is the collective concerted activity
of the entire group...The Board wll not jeopardize
the future exercise of the right to engage in
concerted '"activity by permtting an enpl oyer to
reconstitute plant personnel on a discrimnatory
basi s...thereby depriving each individual enpl oyee of
the security of collective association which, as the
Act postul ates, is fundamental to the organi zati onal
life of all the enpl oyees.” 52 NLRB 1479, 1480.
Accord: Robert S Abbott Publishing Conpany, 139
NLKB 1328(1962); Ranona's Mexi can Food Products,
Inc., 83. LRRM 1705, 203 NLRB Nb. 102 (1973); Cactus
Petroleum Inc., 134 NLRB No. 126 (1961).

The nore recent case of NNRBv. M Sore, Inc., 468 F. 2d 1146, -81
LRRV1 2225, (CA 7, 1972) rejected the holding in Southwestern R pe, supra, and
O'Daniel Gsmobile, Inc., 179 NLRB 398, 72 LRRM 1526 "(1969) , to the effect
that where an enpl oyer makes staggered offers of reinstatement in good faith
and strikers refuse thembecause they wsh to return as a group, the offers
toll backpay as to those strikers, though their right to reinstatenent is
unaffected. The court in the My Sore case found these principles inapposite
in a situation where the Respondent's notive in offering enpl oynent was nade
in bad faith and agai nst a background where aninosity to the union existed.
Likewise, inthe instant. situation, | found that the offer to reinstate sone
forty enpl oyees made on Septenber 15 was not nade in good faith, in that
Respondent had hi red repl acements both on an individual basis and through the
auspi ces of a labor contractor, and gave no indication that enpl oyees who
participated in the work stoppage woul d di spl ace those individual s who had
been hired as the replacenents. To the contrary, the testinony of Ed Golon, as
wel |
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as the argunents advanced by the Respondents' counsel in its brief, indicate
that Respondent viewed the work stoppage as an "economc" strike, and woul d
have used the forty reinstated enpl oyees to aid in breaking that strike. This
conclusion is further buttressed by the nunerous acts on the part of
Respondent which indicate its anti-union attitude.

Respondent's bad faith in offering reinstatenent to only forty
enpl oyees on Septenber 15 is further denonstrated by the representations nade
by Donald Dressier to the UFWnegotiator that all of the enpl oyees who
appl i ed woul d be reinstated, an act which sinply did not occur until
Respondent ' s hand was forced by a court order on ctober 13. Likew se the
offers to reinstate all enpl oyees on or about Cctober the 4 were belied by
the circunstances. Wen enpl oyees appeared at Respondent’ s packi ng shed,
once again only forty jobs were offered. As the NLRB has stated i n Hydro-
Dredge Accesory (onpany, 215 NLRB No. 5, 87 LRRM 1559:

"Respondent had wongfully termnated its', enpl oyees.
Its legal duty, in order to renedy this wong, was to
reinstate themto their forner positions. For us to
hold that sone | esser invitation gave rise to a duty on
the part of the enpl oyees to respond favorably to it
woul d j eopardi ze the effectiveness of our renedi es and
invite deliberate violation of the law Enpl oyers are
not free di scharge enpl oyees for union activities and
theminvite themto cone back, hat in hand, and seek
favorabl e consi derati on as possi bl e enpl oyees if the
enpl oyer chooses to reenpl oy them Even though sone
enpl oyees may respond to such an invitation and be
hired, as sone did and were here, no enpl oyee has any
legal obligation to respond to such an invitation, and
none shoul d be required so as to subj ect thensel ves to
the enpl oyer's discretionary judgenent as to their
continued fitness for continued enpl oynent. Al l

di scrimnat ees have an absolute legal right to
restoration to their forner status and pay a right
which we wll not permt to be diluted by the inposition
of conditions such as filing an application for

enpl oynent or submtting to other screening processes
designed to. apply to newjob applicants. For us to
toll

backpay when such an inpliedy conditional.

offer or invitation is nade would be to

permt offending |law violators to excul pate

thensel ves fromfinancial liability by inposing a
unjustified conditions upon the victins of unlawf ul

di scrimnation
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pol i cy whi ch woul d not effectuate the
policies which we are called upon to
admni ster."

As this Board noted in Kyutoku Nursery,'Inc., 3 NLRB No. 30 (1977),
page 5, "[i]n light of the differences in the ALRA and the NLRA and of particul ar
conditions of agricultural |abor, a weighing of interests of enployees in
concerted activities against the interests of enpl oyers nmay not always |ead to
the sane results reached by the National Board under its Act." The Board then
inpliedly recognized that it mght be necessary to grant greater reinstatenent
rights to strikers then they woul d have under NLRB precedent, "in order to
protect the right to strike in the face of the ease with which strikers nay be
permanent|ly or tenporarily replaced in a seasonal industry wth a highly nobile
| abor force." By analogy, therefore, it is urged that under this Act, strikers
should not only enjoy greater reinstatenent rights, but al so greater rights to
backpay in unfair |abor practice strike situations. This is particularly so
where, as here, it would be manifestly unjust to deprive workers of a renedy
necessitated by their enployer's extensive violations of the Act, nerely because
they | acked the | egal sophistication to unanbi guously nani fest an "unconditional "
offer to return to work and where offers of reinstatenent were nade pi eceneal
and, as | have found in bad faith.

Respondent argues in its brief that certain acts allegedly commtted
by strikers, including destruction or property and nmass residential picketing,
should mlitate against an order requiring a reinstatenent of such enpl oyees.
Notably, | have found that there was no evidence that the UFWacti vel y
participated in, ordered or condoned such acts. Furthernore, in the absence of
proof identifying striking enployees directly wth the particul ar msconduct, the
nere proximty to violence is insufficient to deprive a striker of his right to
rei nstatenent or backpay, Mbyore Business Forns, 224 NLRB No. 50, 93. LRRM 1437
(1976), enf'd in part 97 LRRM 2773 (CA 5, 1978); See also NLRB v. Marshall Carr
Weel and Foundry Conpany, 218 F.2d 409, 35 LRRM 2320 (CA 5, 1955); NLRB v.
Ganbria Aday Products Gonpany, 215 F.2d 48, 34 LRRMI 2471 (CA 6, 1954).
Therefore, | wll recomrend that Respondent be ordered to reinstate all of its
enpl oyees, except those who have been di scharged for cause.
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V. Recommended QO der

Respondent Q P. Mirphy & Sons, its officers, agents,
representatives, successors and assigns, shall:

1. GCease and desist from

(a) Refusing to bargain collectively in good faith wth the UFWas the
excl usive representative of its agricultural enployees as required by Labor Code
Sections 1153(e) and 1155.2(a), and in particular (1) refusing to neet at
reasonabl e tines and confer in good faith and submt neani ngful bargai ni ng
proposal s wth respect to wages, hours and other terns and conditions of
enpl oynent; (2) refusing to furnish the UAWw th rel evant and necessary
information requested for purposes of bargaining including production
information; (3) nmaking unilateral changes in terns and conditions of enpl oynent
of its enpl oyees wthout notice to and bargaining wth the UFAW (4) bypassing the
UFWand dealing directly with enpl oyees on matters relating to wages, hours, or
other terns and conditions of enpl oynent.

(b) DO scouragi ng nenbership of any of its enpl oyees in the UFWor any
ot her | abor organi zation, by discharging, laying off, or in any other nanner
di scrimnating agai nst enpl oyees in regard to their hire or tenure of enpl oynent
or any termor condition of enploynent, except as authorized in Section 1153(c)
of the Act.

(c) In any other nmanner interfering wth, restraining, or
coercing enployees in the exercise of those rights guaranteed them by
Section 1152.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

Ca) Won request, bargain collectively wth the UFWas the
excl usive representative of its agricultural enpl oyees/ and, if an
under standi ng i s reached, enbody such understanding in a signed
agr eenent .
(b) Furnish to the UFWthe infornation requested by it relevant to the
preparation for and conduct of collective bargaining, in particular production
I nfornation.

(c) Revoke the unilateral changes in nethod of pay for
checkers and dunpers, and restore the nethod of pay in effect prior
to these changes, (i.e., the "eight hour guarantee") and nmake enpl oyees
whol e for any | osses they may have suffered by reason of the unl awf ul
changes,

(d) Make whol e the agricul tural enpl oyees enpl oyed by Responde for any
and all |osses they may have suffered as a result of the Respondent's refusal to
bargain for the period fromAugust 4,1977 ¥

= August 4, 1977, was not the date when Respondent’'s obligation to bargain
wth the UFWcommrenced but rat her was the date when the 1977 harvest season began
for Respondent. It is this date fromwhich any actual losses incurred by its
1:err_pl ﬁyees began to accrue as a result of 'Respondent’'s refusal to bargain in good
alth.



to the date on whi ch Respondent commences col |l ective bargaining in good faith
and thereafter bargains to contract or inpasse, in accordance with the

formul ae set forth in AdamDairy, 4 ALRB No. 24, and Perry Farns, 4 ALRB No.
25, as nodified by Robert H Hckam 4 ALRB No. 73. The anount of said award
Is to be determned by the Regional Drector.

(e) Ofer toall of its agricultural enpl oyees as of Septenber
13, 1977 wth the exception of those who have been di scharged
for cause, immediate and full reinstatenent to their forner or sub-
stantially equival ent jobs wthout prejudice to their seniority or
other rights and privileges and nake themwhol e for any | oss of pay
they nay have suffered by reason of their discrimnatory discharges,
for the period from Septenber 13, 1977 to Cctober 15, 1977, cal -
culated in the manner established by this Board i n Sunnysi de Nurseri es,
3 ALRB No. 42.

(f) Preserve and, upon request, nake available to the Board and
its agents, for examnation and copying, all records rel evant and necessary to
a determnation of the anounts due enpl oyees under the terns of this Qder.

(g) Execute the Notice to Enpl oyees attached hereto. on its
translation by a Board Agent into appropriate | anguages, Respondent shal l
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereafter.

(h) Post copies of the- attached notice for 90 consecutive days at
pl aces to be determned by the Regional Drector. Respondent shall exercise
due care to repl ace any notice which has been altered, defaced, or renoved.

(i) Mail copies of the attached notice in appropriate
| anguages, within 30 days fromreceipt of this Oder, to all enpl oyees
enpl oyed between August 4, 1977, and the date on whi ch Respondent commences to
bargain, in good faith and thereafter bargains to contract or inpasse.

(j) Arepresentative of Respondent or a Board agent shall read the
attached notice in appropriate | anguages to the assenbl ed enpl oyees of
Respondent on conpany tine. The readi ng or readi ngs shall be at such tines and
pl aces as are specified by the Regional Drector. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions enpl oyees nay have
concerning the notice or their rights under the Act. The Regional DO rector
shall determne a reasonabl e rate of conpensation to be paid by Respondent to
all non-hourly wage enpl oyees to conpensate themfor tine |ost at this readi ng
and the question and answer peri od.

(k) Notify the Regional Drector in witing, wthin 30 days from
the date of the receipt of this Oder, what steps have been taken to conply
wthit. Ubon request of the Regional Drector, Respondent shall notify him
periodically thereafter in witing what further steps have been taken in
conpliance wth this Oder.



It is further ordered that the certification of the
Lhited Farnworkers of Anerica, AFL-A Q as the excl usive bargaini ng
representative for Respondent's agricultural enpl oyees be extended for a
period of one year fromthe date on whi ch Respondent commences to bargain in
good faith wth said union.

It is futher CROERED that all allegations contained in the
conpl aint and not found herein are di sm ssed.

Dated: MNovenber 28, 1978

BN

MATTHEW GLDBERG
Admnistrati ve Law G fi cer



After ahe inginwiich all parties esented evidence, the
Agricultural Labor Relations Board has found the,; we have engaged in viol ations of
the Agricultural Labor Relations Act, and has ordered us to notify our enpl oyees
that we wll respect their rights under the Act in the future. Therefore we are
now telling each of you:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

(1) To organi ze thensel ves;

(2) To form join or help union's;

(3) Toh bargain as a group and choose whomthey want to speak for
t hem

(4) To act together wth other workers to try to
get a contract or to help or protect one anot her;

(5 To decide not to do any of these things.

Because this is true we promse that:

(1) Ve wll offer all agricultural enployees enpl oyed as of Septenber
13, 1977 full reinstatenent to their forner jobs or to equival ent jobs, and pay
themback pay for any | osses they had while they were off work for the period from
Septenber 13, 197.7, to Gctober 15, 1977.

(2) Ve wlil revoke our changes in nethod of payi ng checkers and
dunpers and wi || nake each of themwhol e for any | osses of pay which resulted from
thi s change.

(3) V¢ wll bargain collectively wth the UFWas excl usi ve
representative of our enpl oyees concerning rates of pay, wages, hours, and ot her
terns and conditions of enploynent, and sign a contract if we reach agreenent.

(4 Ve will nake those of you who were enpl oyed during the
appropriate period whol e for any | osses of pay which resulted fromour refusal to
bargain in good faith wth the UFW

(5) Al our enployees are free to support, becone or renai n nenbers
of the UFW or of any other union. V& will not discharge, lay off, or in any other
nmanner interfere wth the rights of our enpl oyees to engage in these activities
and other activities which are guaranteed themby the Agricultural Labor Rel ations
Act. Because the UPWwas sel ected by a najority vote of our enpl oyees as their
excl usive representative for purposes of collective bargai ning, we have an
obligation to neet wth the UFWat reasonable tines and bargain in good faith
about wages, hours, working conditions and other terns and conditions -of
enpl oynent. Therefore, we wll not make changes in terns and conditions of
enpl oynent until we have first notified and bargained with the UFW we will not
bypass the UFWand attenpt to bargain directly wth enpl oyees, and we w Il not
refuse to neet and bargain wth themin good faith as required by the Agricul tural
Labor Rel ations Act.

Cat ed: Q P. MRPHY & SONS
By:
(Represent ati ve) (Title)

This is an official notice of the Agricultural Labor Rel ati ons Board, an agency of
the Sate of Galifornia. DO NOI REMO/E CR MJTI LATE
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