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DEOQ S AN AND (REER

(n or about March 1, 1979 , Admnistrative Lawof ficer.

(ALO Irwn Trester issued the attached Decision in this proceedi ng.
Thereafter, Respondent and the General (Qounsel each filed exceptions, a
supporting brief, and a reply brief.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

The Board has considered the record and the ALOs Decision in
light of the exceptions and briefs, and has decided to affirmthe
rulings, findings, and conclusions of the ALOas nodified herein, and to
adopt his recommended O der as nodified herein.

Failure to Rehire

Respondent excepts to the ALOs finding that its failure to

of fer reenpl oynent to three enpl oyees, Maurelio Ponce, Sabeno



Mjia-Qtiz, and Santiago O nel as, was discrimnatory and was based on
anti-union notivation, violating Labor Gode Section 1153(c) and (a).
General Gounsel excepts to the ALOs failure to find that Respondent
further violated Section 1153(c) and (a) by failing to offer reenpl oynent
to the other four nenbers of a seven-nman "group fromDel ano" laid off at
the sane tine, Rogelio Fonero-Avila, Sgifredo Gnzal ez-thavez, Franci sco
Lara, and Gnzal o thavez. Qew forenman | saac Chapa and the three

enpl oyees found to have been discrimnatorily deni ed reenpl oynent each
testified that at the tine of the |layoff Chapa assured the group he woul d
contact themwhen work agai n becane avail able. Chapa testified that when
wor k becane avail abl e he broke his promse to contact the nen because his
supervi sors had told himnot to rehire themon account of the group's
enthusi astic and highly visible support for the Uhited Farm\WWrkers of
Arerica, AFL-QO (URW. The ALOcredited Chapa' s testinony and we find
his determnation as to Chapa's credibility is supported by the record as
a whol e.

To establish a discrimnatory refusal to rehire, the General
Gounsel nust ordinarily showthat an al | eged di scrimnatee nade a proper
application for rehire and was not rehired as a result of union-rel ated
consi der ati ons.

The record establishes that Ponce, Myjia—atiz and Qnel as
cont act ed Chapa seeking work in the weeks followng their layoff. In
addition, in testinony apparently overl ooked by the ALQ Chapa testified
that S gifredo Gnzal ez- Chavez al so tel ephoned himduring that period to

ask about being rehired.
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In the circunstances of this case, the contacts wth Chapa initiated by
these four enpl oyees anply satisfied the requirenent of proper application
for rehire. As the record shows that other enpl oyees were being hired to
do work for which Ponce, Mgjia-Qtiz, Qnelas, and Gnzal ez- Chavez were
qual i fied, and that Chapa had been ordered not to hire these four workers
because of their support for the UFW we concl ude that Respondent vi ol ated
Labor Gode Section 1153(c) and (a) by failing to offer reenpl oynent to
these four enpl oyees.

The requirenent that an al |l eged di scrimnatee nake application
for rehire, which was satisfied by Ponce, Mjia-Qtiz, Qnelas, and
Gonzal ez- Chavez, does not have to be established in every case. In NLRBv.
Shedd-Brown Mg. (0., 213 F.2d 163 (7 CA 1954), 34 LRRM 2278, Capital dty
Candy (o., 71 NLRB 447, 19 LRRM 1006 (1946), and H & H Mg. G., Inc., 87
NLRB 1373, 25 LRRMI 1264 (1949), discrimnatory refusals to rehire were

found as to enpl oyees who did not nake application for rehire because their
enpl oyers told themthey woul d be sent for when work becane avail able. The
rul e of these cases applies to enpl oyees Fonero-Avila, Lara, and Chavez, as
Chapa promsed to contact the entire group and the nenbers of the group
shared an understanding that if any one of themheard from Chapa about
rehire he woul d pass the word on to the others. V¢ therefore reject the
inplied holding of the ALOthat an application for rehire was required of
these enpl oyees as a basis for finding a discrimnatory refusal to rehire.

V¢ also reject the ALOs inplied hol ding that the fact
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that these enpl oyees and S gi fredo Gnzal ez-Chavez did not testify at the
hearing precludes the finding of a violation as to them There is no
requirenent in the Labor Gode or in case lawthat testinony be received froma
victimof every alleged unfair |abor practice. Evidence fromother sources can
be sufficient, as it is here, to prove that violations occurred as alleged. V¢
conclude that all seven enpl oyees were discrimnatorily denied rehire in
violation of Labor Gode Section 1153(c) and (a).

Interrogation

Respondent excepts to the ALOs determnation that Respondent
viol ated Labor (ode Section 1153(a) by the interrogation of Ranmon and A ga
Horta-Pulido by George Lucas, Jr. Ve find that the record supports the ALQ
Athough this violation was not alleged in the conplaint, it was related to
those which were alleged and was fully litigated. The testinony of the Horta-
Pulidos and Al nadel i a Fuentes, who acted as translator in the interrogatory
conversation, unequivocal ly established that M. Lucas asked the Pulidos why,
if they supported the UFW they were not working at a ranch under contract wth
the UPW The question was clearly coercive. In noway was it the sort of
qguery justified by the rule that an enpl oyer nay question enpl oyees for the
pur pose of preparing a defense in a proceedi ng bef ore the Board, provided that
the questions are "relevant to an unfair |abor practice charge and are of
sufficient probative value to risk intimdation of enpl oyees which

interrogation as to union matters naturally entails.” Joy S1k MIls v. NRB

185 F.2d 732 (D C CA 1950) 27 LRRM 2012, 2020, cert. deni ed,
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341 US 914 (1951), 27 LRRM 2633; Anderson Farns Conpany, 3 ALRB No. 67

(1977). The attenpt of Respondent’'s counsel to apply this rule to the facts

here we regard as frivolous, since the Gourt in Joy Sk MIls itself stated

the rule in the context of the followng quote fromMy Departnent Sores

., 70 NLRB 94, 18 LRRVI 1338 (1946):

[ The questioning] nay not go beyond the necessities of such
preparation to pry into matters of union nmenbership, to

di scuss the nature or extent of union activities, to

di ssuade enpl oyees fromjoi ning or renaining nenbers of a
union, or otherwse to interfere wth the statutory right
to sel f-organizati on.

Lucas question fell far outside the scope of pernissible questioning and
conveyed unm st akabl e hostility toward uni on support by Respondent’s

enpl oyees, in clear violation of Labor Gode Section 1153(a).

Delay in Rehiring

V¢ find no nerit in the General Gounsel's exception to the ALO s
failure to find that Respondent's delay in rehiring Hora Aguilar in 1978
viol ated Labor (ode Section 1153(c) and (a). A though the record evi dence
shows that enpl oyees wth | ess seniority than Sa. Aguilar were hired by
forenan Vel oria while she was not, the General (ounsel did not establish by
a preponderance of the evidence that anti-union aninus provided the notive
for this discrimnation against Sa. Aguilar. In the absence of evidence
est abl i shing such i npermssible notivation, we uphold the ALOs finding that
personal ani nosity between the individual s invol ved was the reason Vel ori a

did not rehire Sa. Aguilar.
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O schar ges
General Qounsel excepts to the ALOs conclusion that the
di scharge of Hora Aguilar and Ranon and Qga Horta-Pulido by Pablo Vel oria
did not violate the Labor Code. Ve find no nerit in the exception. The
insubordinate refusal by Sa. Aguilar and S. Horta-Pulido to carry out
foreman Vel oria' s instruction regarding identification of the grapes they
pi cked justified Respondent in di scharging them notw thstandi ng the
suspicious timng of the discharge. Ve agree wth the AAOthat Sa.
Horta-Pulido | eft Respondent's enpl oy voluntarily.
RER
By authority of Labor Code Section 1160.3, the
Agricultural Labor Rel ations Board hereby orders that Respondent George
Lucas and Sons, its officers, agents, successors, and assigns shall:
1. @Gease and desist from

(a) Failing or refusing to rehire any enpl oyee, or
ot herw se di scrimnating agai nst any enpl oyee in regard to his or her hire
or tenure of enploynent or any termor condition of enpl oynent, because of
such enpl oyee' s nenbership in, or activities on behalf of the Lhited Farm
Vorkers of Arerica, AFL-AQ or any other |abor organi zation.

(b) Interrogating enpl oyees concerning their union
affiliation or synpathy or that of any other enpl oyee.

(c) In any other nanner interfering wth,
restrai ning, or coercing enpl oyees in the exercise of rights guaranteed

by Labor Code Section 1152.
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2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) Imediately offer Maurelio Ponce, Sabeno
Myjia-Qtiz, Santiago Qnelas, S gifredo Gnzal ez- Chavez, Rogel i 0 Roner o-
Avila, Francisco Lara, and Gonzal o Chavez reinstatnent to their forner or
substantially equivalent jobs wthout prejudice to their seniority or
other rights and privileges and nake each of themwhol e for any | oss of
pay or other economc |losses, plus interest thereon at a rate of seven
percent per annum he has suffered as a result of Respondent's failure or
refusal to rehire him

(b) Preserve and, upon request, nmake available to the
Board or its agents, for examnation and copying, all payroll records and
ot her records necessary to anal yze the anount of back pay due and the
rights of reinstatenent of the above-naned enpl oyees under the terns of
this Qder.

(c) Sgnthe Notice to Enpl oyees attached hereto, and
after its translation by a Board Agent into appropriate | anguages,
reproduce sufficient copies of the Notice in each | anguage for the
pur poses set forth herei nafter.

(d)y Dstribute copies of the attached Notice in
appropriate | anguages to all present enpl oyees and to all enpl oyees hired
by Respondent during the 90-day period follow ng i ssuance of this
Deci si on.

(e) Mil copies of the attached Notice in all
appropriate |anguages, wthin 30 days after issuance of this Qder,

to all enpl oyees enpl oyed by Respondent at any tine
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during the period fromJuly 15, 1977, to August 19, 1978. In the event
that addresses of forner enpl oyees are not nai ntai ned by Respondent,
Respondent shal |l arrange for the Notice to be broadcast in all appropriate
| anguages on a radio station in the Kern Gounty area, once a week for four
weeks during Respondent's next peak hiring season. The station or
stations and the tines of the broadcasts shall be determned by the
Regional Director.

(f) Post copies of the attached Notice in all appropriate
| anguages i n conspi cuous pl aces on its property, including pl aces where
notices to enpl oyees are usual ly posted, for a 90-day period to be
determned by the Regional Drector. Respondent shall exercise due care
to repl ace any copy of copies of the Notice which may be altered, defaced,
covered, or renoved.

(g0 Arrange for a Board Agent or a representative of
Respondent to distribute and read the attached Notice in all appropriate
| anguages to its enpl oyees assenbl ed on conpany tine and property, at
tines and places to be determned by the Regional Drector. Follow ng the
readi ng, the Board Agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonable rate of
conpensati on to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on—and- answer
peri od.

(h) Notify the Regional Drector in witing,
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wthin 30 days after the date of issuance of this Oder, what steps
have been taken to conply wth it. Udon request of the Regional
Orector, the Respondent shall notify himperiodically thereafter in

witing what further steps have been taken in conpliance wth this
Q der.

Dated: Qtober 23, 1979

ERALD A BROM  Chai r nan

HERBERT A PERRY, Board Menber

JON P. MCARTHY, Board Menber
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NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its facts,
the Agricultural Labor Relations Board has found that we interfered wth the
rights of our workers. The Board has told us to send out and post this Notice.

Vé will do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze t hensel ves;

2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to speak for them
4

To act together with other workers to try to get a contract or to
hel p or protect one anot her; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do or stops you
fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT fail or refuse to rehire or otherw se discri mnate agai nst
any enpl oyee because he or she exercised any of these rights.

VE WLL of fer Maurelio Ponce, Sabeno Myjia-Qtiz, Santiago Q nel as,
S gi fredo Gnzal ez- Chavez, Rogel i a Ronero-Avila, Francisco Lara, and Gonzal o Chavez
their old jobs back and wi Il reinburse each of themany pay or other noney they
| ost because we failed or refused to rehire them

VE WLL NOT guestion you about whether you bel ong to or support the UFW
or any other union.

Dat ed: ERE LUCAS AND SONS

(Represent ative) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

George Lucas and Sons (URWY 5 ALRB No. 62
CGase Nos.  77-C=138-D
77-C&138-1-D
78-CE&35-D
78-CE42-D
78-CE61-D
78- (& 20-F

ALO DEA S QN

The ALO concl uded that Respondent violated Section 1153(c) and (a)
by failing to rehire three nenbers of a seven-enpl oyee group, but
coomtted no violation of the Act by failing to rehire four other
nenbers of the group. The ALO al so concl uded that Respondent vi ol at ed
Section 1153(a) by the interrogati on of two enpl oyees by one of the
owers of the operation, who asked themabout their union support. The
ALO dismssed al l eged viol ations of Section 1153(c) and (a) based on 1)
Respondent ' s delay in rehiring one enpl oyee who was a vocal uni on
supporter, 2) the firing of this enpl oyee and another, 3) an all eged
threat to termnate the wfe of an enpl oyee who had testified agai nst
Respondent, and 4) the all eged harassnent of a uni on-supporting enpl oyee
by his crew forenan.

BOARD DEO S ON

The Board concl uded that Respondent violated Section 1153(c) and
(a) by its failure torehire all seven nenbers of the enpl oyee group,
i ncl udi ng those who had nade no clear application for rehire, because at
the tinme they were laid off the crewforeman promsed to recall all
seven enpl oyees and the enpl oyees shared an understanding that if any
oRe of ht hemwer e cont act ed when work becane avail abl e he woul d i nf orm
the ot hers.

O all other issues the Board uphel d the conclusions of the ALQ

THE REMEDY

The Board ordered Respondent to cease and desist fromits unl aw ul
practices and to offer to reinstate each of the seven di scrimnatees to
their forner or substantially equival ent jobs and to nake each of them
whol e for any | oss of pay or other economc |osses resulting from
Respondent ' s unl awful acts and conduct. The Board al so ordered
Respondent to sign, mail, post, and arrange for the reading of a
renedi al Notice to Enpl oyees.

* %%

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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STATE G- CALI FCRN A
BEFCRE THE
AR ALTURAL LABCR RELATI ONS BOARD

R .
Inthe natter of:
ERE LUICAS AAD SN Co

Respondent , N
and CGase Nbs. 77-C&138-D
77-C& 138-1-D
N TED FARM WIRKERS (F 78-CE35-D
AMR CA AFL-AQ FLCGRA 78- (& 61-D
AQJ LAR  RAMON HCRTA 78- CE- 42-D
PULIDQ and Q.GA HORTA 78- CE- 20- F
PULI DQ (harging Parti es.
DEQ S ON

STATEMENT F THE CASE

| RWN TRESTER Administrative Law Gficer: This case was heard
before ne on Septenber 6, 7, 18, 19, 20, and 28, and on Cctober 16, 17,
1978, in Delano, CGalifornia. Tel ephone conversations anong all parties
and the Admnistrative Law Gficer occurred on Septenber 9, and 25,
1978, and were transcribed and are part of the record. Al parties
were represented. The Third Arended Gonsol i dated Conpl ai nt,
incorporates all anendnents to the two previous conplaints. The Third
Arended Gonsol i dated Conpl aint al | eges that the Respondent, George A
Lucas and Sons, violated sections 1153(a), 1153(c), and 1153(d), of the
Agricultural Labor Relations Act (hereafter called the "Act"). This
third conplaint is based on charges filed by the Uhited FarmVWWrkers of
Arerica, AFL-Q O (hereafter called "Uhion"), and several individuals,
copi es of whi ch have been served on the Respondent .

Woon the entire record, including ny observation of the deneanor
of the wtnesses, and after consideration of the argunent and briefs
submtted by the parties, | nake the fol | ow ng:



H ND NS G- FACT

. Jurisdiction.

Respondent George A Lucas and Sons, is a business engaged in
agriculture in Galifornia, as was admtted to by the Respondent.
Accordingly, | find that the Respondent is an Agricultural Enpl oyer in
the neaning of Section 1140.4(c) of the Act.

Further, it was stipulated by the parties that the Lhionis a
| abor organi zation representing agricul tural enpl oyees in the neani ng of
Section 1140.4 (f) of the Act, and | so find.

I1. The Alleged Unhfair Labor Practi ces.

The Thi rd Arended Gonsol i dat ed Conpl ai nt dated Cct ober 27, 1978,
all eges that the Respondent violated Sections 1153 (a), 1153 (c¢), and
1153 (d) of the Act by: (1) its refusal to rehire seven-naned enpl oyees
because of their Uhion activity. It is further alleged that (2) the
enpl oyer has interrogated its enpl oyees concerning their support for the
Lhion. Mreover, it is alleged that (3) an enpl oyee was del ayed in
bei ng rehired and when rehired subsequently discrimnatorily di scharged
for giving testinony at the Board hearing. Furthernore, that (4) the
Respondent threatened to termnate the spouse of an enpl oyee because her
husband testified at the ALRB hearing and because of her support for the
Lhion. Further allegations are that (5) Respondent threatened and
coer ced enpl oyees, and (6) changed working condition, (7) threatened
termnation, and did in fact termnate certain other enpl oyees because
of their Unhion activity.

The Respondent deni es any wongful discharges. The Respondent
denies that in any way he viol ated the Act.

[11. The Facts.
A Background:

George A Lucas and Sons is a partnership organi zed under the
laws of CGalifornia. The enployer is engaged in the grow ng and
harvesting of grapes in Kern and Tul are counti es.

~ Ray Myjors is the enpl oyer superintendent. Mjors hires crew
fsuperV| sors and crew foreman. H eld enpl oyees are hired by crew
or enen.



The crew supervisors are Rolando D Ranos and Jose Becerra. The
crew supervi sors instruct crew forenen as to how nmany enpl oyees to hire
but do not control who is hired. The crew forenen determnes who to
hire and hence has the power to hire as described i n Respondent’ s
brief. | find that the crewforenen of the Respondent are supervisors
wthin the neaning of Section 1140.4(j) of the Act.

REFUSAL TO REH RE MALRELTI O PONCE, SABENO MEJIA CRIT1 Z, SANTI AGD
CR\ELAS, FRANO SQO LARA, QONZALO GHAVEZ, S 3 FREDO GONZALES GHAVEZ, AND
ROELI O AV LA

The above naned i ndividual s began at Lucas and Sons in April and
May of 1977 in the crew of Isaac Chapa. Al seven of these nen were
from Del ano.

REFUSAL TO REH RE S d FREDO GONZALEZ GHAVEZ, GONZALO GHAVEZ, AND
FRANG SO LARA

No where does the Conplaint allege that the |ayoff of the seven
enpl oyees fromDel ano was discrimnatory. There was only evi dence
presented that the refusal to rehire the seven after the |ayoff was
discrimnatory. There was no evi dence what soever presented by General
Gounsel show ng that Chapa ever refused a request for reenpl oynent by
S gifredo, Gnzal o, or Francisco. General (ounsel contends that these
three gentl emen were not cal |l ed because they had participated in sanme
incidents as the others. However, the issue is whether any of these
three were refused reenpl oynent. None of the three testified at the
hearing. As there is no evidence of a discrimnatory refusal to rehire
these three, | amconpelled to dismss the Conplaint to the extent that
it pertains to them

Rogel io Avil a

Chapa laid off his crewon July 15, 1977. There was no record
evidence that Avila attenpted to obtai n reenpl oynent at Lucas duri ng
the remaining five nonths of 1977. It was not until the fol | ow ng
year, 1978, that Avila returned to Lucas. Wilike Avila, Myjia, Ponce,
and Qnelas all sought to be rehired wthin a week or tw weeks after
the layoff. | amof the mnd that there is insufficient evidence to
prove that there was any discrimnatory notive in not rehiring Avil a,
especially inlight of the fact that he waited five nonths while others
only waited two weeks to obtain reenpl oynent. Mreover, | cannot
credit Avila' s testinony concerning his inpressions that Rolando, a
g\o_rrlnany supervisor, in his presence hired ot her enpl oyees instead of

vi | a.



Maur el i o Ponce

Ponce was a field worker in Chapa's crew during the period in
qguestion. Ponce testified that he had a UFWbunper sticker on his station
wagon and it said, "Qnly e Lhion." | find that Ponce' s crew forenan
Isaac Chapa is a supervisor wthin the neaning of the Act. Ponce further
testified that Chapa had cormented about the bunper sticker. Ponce
testified that Chapa' s bosses had told Chapa to tell Ponce to renove the
bunper sticker. Ponce went on to say that Chapa would tell himto take
of f the bunper sticker some four or five times. Ponce al so said that
(hapa said, "P ease take it (the bunper sticker) off or they-re going to
fire us." These facts were corroborated by the testinony of Mgjia, Chapa,
and Qnelas. | credit Chapa' s testinony that supervisor Becerra asked
Chapa why he had kept Ponce when he had had a chance to lay himoff.

Ponce al so wore a UFWbutton all the tine according to Chapa. | credit
Chapa' s testinony that his i nmedi ate supervi sors Rol ando and Jose told him
(Chapa) to tell Ponce to renove the bunper sticker. Ponce was al so one of
seven enpl oyees on Chapa's crew, out of fourteen, who was from Del ano.

| credit Chapa' s testinony that after his crewwas stopped in July that
his i nmedi at e supervi sors Jose arid Rolando told Chapa not to rehire the nen
fromDelano and that if he (Chapa) were asked by themfor work to tell them
that there was none. Both of these crew supervisors categorically denied ever
instructing Chapa not to rehire these individuals. However, | find that Chapa
had every reason to disclose the full and conplete truth at the public hearing
under oath, despite the possibility of mnor, slightly inconsistent statenents
nade privately 1 n the presence of Respondent's counsel. Mreover, Chapa' s
testinony seens the nost |ogical and consistent wth the occurrence of events.

(hapa' s expl anation seens the nost | ogi cal reason why Ponce was not
rehired despite nunerous attenpts by Ponce to be rehired after being laid off.
Ponce phoned Chapa about 2 weeks after the layoff; one of two subsequent
occasi ons he went to Chapa' s hone and later visited Chapa in the vineyards,
all ina concerted effort to obtain reenploynent. | amnot persuaded that
Ponce happened to be at the wong pl ace at the wong tine on each and every
occasi on that he sought reenpl oynent. This especially true since work was
avai labl e pul ling out Johnson grass. Chapa stated that he had a crew of nine
nen at the tine. The record is unclear as to exactly when Ponce's request for
reenpl oynent was nade and the extent of Chapa' s crew at a particul ar nonent.
| amconvinced that there is sufficient evidence that Ponce coul d have easily
been rehired. The Respondent in his brief quotes Chapa to expl ain why Ponce
and other Del ano workers were not rehired: "No, | had the ones fromEarlinart,
they' re closer and they would go to visit ne daily." However, this does not
expl ai n why Chapa requested the Del ano workers to contact himafter the | ayoff
if BEarlinmart workers were closer and would visit himdaily. Respondent said
that Chapa' s



crew conposition was a function of the enpl oyees proximty to Chapa' s hone
and, a nore diligent effort by those in the subsequent crew of securing
enpl oynent. Neverthel ess, Ponce's diligence in seeking reenpl oynent was
continuous and Ponce was actual ly in Chapa s hone seeki ng reenpl oynent .
Ponce's proximty to Chapa' s coul dn't be cl oser inasmuch as he visited
Chapa at his hone.

Santiago, Qnel as

Qnelas too was a field worker in Chapa’'s crew He too had a Uhion
bunper sticker on his car. Myjia testified that Onelas passed out UFW
leaflets to the two crews. Qnelas was al so fromDel ano and carried the
bunper sticker on his car until work ended in md-July. Chapa said during
his testinmony that all seven nen fromDel ano wore UFWbuttons daily until
the crewwas laid off. This would then include Q nel as.

After the July layoff Qnelas efforts to seek reenpl oynent included the
followng inquiries: Approxinately one week follow ng the | ayoff, when
Chapa cane to Mgjia s home; Approximately one and hal f weeks |ater, when
Qnelas went to Chapa' s hone; and about one week | ater, when he visited
Chapa at the vineyards.

Sabeno Myjia

Mejia too was on the Chapa crew wore the Union button, and had the
bunper sticker on his car. Mjia testified that he, Qnelas, Ponce, and
Avila passed out UFWleaflets to the crew

Chapa testified that Myjia sought being rehired after the July | ayoff.
Mjiatestified that Chapa told himthat, "If they allowed hi ma crew' he
woul d contact Mgjia. Chapa did get a crewbut My ia was not rehired
despite repeated attenpts to obtai n reenpl oynent. Mjia nade at |east four
attenpts to seek reenpl oynent in Chapa s crew Approxi nately one week
follow ng the [ayoff, when Chapa cane to his hone; two weeks follow ng the
| ayof f, when he tel ephoned Chapa; about the second weak in August, when
E}]_ﬂapa again cane to his hone; and a short tine |ater when Mg i a tel ephoned

im

PALL VELAR A'S GREW

Aleged Interrogation by Paul \eloria

| find insufficient evidence to establish that Paul \Veloria in August
of 1977 interrogated Respondent’'s enpl oyees about their support and
activities on behalf of the ULFW



Hora Aguil ar

First | find that Pablo Valeria is a supervisor wthin the neani ng
of the Act.

Hora Aguilar was a field worker on Veloria' s crew during 1977. During
this period Aguilar and crew nenbers Petra Fuentes and A nmadel i a Fuent es
testified that Ms. Aguilar frequently wore a Uhion button at work. Aguilar
testified that the maority of the enployees in Veloria' s crew favored the
UFW Menbers of the Perez famly apparently al so wore pro-Uhi on buttons
during 1977. Docunentary evi dence shows that Esequi el and Socorro Perez
were rehired in 1978 to work on Veloria s crew notw thstandi ng the fact that
they had worn pro-Uhion buttons in 1977. Ms. Aguilar recal |l ed about seven
occasi ons in 1977 when Veloria criticized her work. Veloria testified that
he al so warned ot her enpl oyees in his crew about inproper work and never
asked Aguilar to do nore than he asked of other enpl oyees. \Veloria stated
that he warned six or seven other picking crews during 1977 in the sane
nanner that he warned Aguil ar.

Agui lar was rehired to work on the Vel oria crew notw t hst andi ng
Veloria s criticismof her work and the fact that she had worn a Lhi on
button. She had been recal |l ed two tines under these circunstances in 1977.
Despite the fact that Aguilar wore the Lhion button, Veloria allegedy

stated that he could "stop" her (Aguilar). | interpret this statenent and
simlar statenents by Veloria to Ms. Aguilar essentially to nean that
Vel oria, as a supervisor, may still correct and criticize for good cause the

work of an enpl oyee even though the enpl oyee is engaged in Uhion activity as
long as there is no discrimnatory notive for the criticism General
QGounsel in her brief referred to Hora responding to Goria, the second

foreman on the Vel oria crew, in her "outspoken manner." During the hearing
| had occasion to study the deneanor of Ms. Aguilar. | noted this sane

out spoken rmanner in her deneanor. | find insufficient evidence of animus in
statenents made by Paul Veloriato Ms. Aguilar. | see their exchange nore

as personality clashes harmiess in nature. Wile | find noillegal conduct
by the Enpl oyer it seens that crew forenmen could benefit frominstruction on
i nprovi ng supervisory skills to deal courteously and effectively wth crew
nenber s where an enpl oyee' s work habits need be correct ed.

Aguilar was laid off at the conclusion of the 1977 harvest and di d not
apparent |y seek reenpl oynent until nonths later, specifically on April 12,
1978. At that tine she requested work wth Veloria s crew Aguilar was not
hired on to Veloria s crewuntil four nonths later in August, 1978. It is
noted that Ms. Aguilar was rehired notw thstanding her 1977 Lhion activity,
her exchanges with Pablo Veloria, and the fact that in July, 1978 she had
filed a charge wth the Board based on Veloria s alleged di scri mnatory
refusal to rehire her. The enpl oyer explains away the four nonth delay in
rehiring Hora as follows: That Aguilar requested work on April 12, but
Veloria' s crew had been forned and was operating on April 5, 1978.
Therefore, Aguil ar

-6-



was told that she was tardy, in her request for enpl oynent at that
tine. | find that seniority was not a controlling factor for
hiring decisions inthe Veloria crew However, the record reveal s
several justifiable reasons as to why Ms. Aguilar was not rehired
until August, and further that Veloria rehired crew nenber Socorro
Perez who had worn a Lhion button in 1977. A so hired in My, 1978
to Valeria s crewwere AQga and Ranon Pulido who had filed charges
agai nst the enployer in 1977. The Pulido' s had requested work
prior to Ms. Aguilar. Amelia Magana had al so requested rehire
prior to Aguilar.

| find fromthese facts and the record as a whole on this
Issue that there is insufficient evidence that Vel oria refused to
hire Ms. Aguilar because of her Lhion activity in 1977, or for
any other Lhion activity, | find that the enpl oyer had j us-
tifiabl e business reasons why it took approxi mately four nonths
toreenploy her. | also note that Ms. Aguilar was in fact
reenpl oyed notw t hstandi ng her Uhion activity.

Hora Aguil ar-D schar ge

Ms. Aguilar, after being rehired on August 17, 1978 worked
on Veloria s crewuntil she was termnated on Vdnesday, Septenber
27, 1978. n Septenber 19th and 20th, 1978 Ms. Aguilar testified
at an ALRB hearing about a charge she filed agai nst Lucas and Sons
I n case nunber 78-CE34-D  Less-than a week foll ow ng her
testinony Veloria fired Ms. Aguilar.

Oh the day before Aguilar was termnated Vel oria had cal | ed
the pickers out of the field he testified, to tell them about
"picking dirty." Meloria stated that his job was to nonitor the
qual ity of work amoung all the enployees in his crew n the day
before Aguilar and M. Pulido were termnated, Veloria testified
that he observed five or six rotten bunches whi ch had been pi cked
by Aguilar, M. Pulido, and Gonerci ndo A onzo.

The next day, the day of the termnations, \Veloria instituted
a procedure he had used at the Gonpany for three years. The
pur pose of the procedure was to assi st the enpl oyer in becom ng
awar e of which nenbers of a picking crew are picking i nproperly
and/ or not cleaning the grapes properly.

The procedure is as foll ows: The forenan wites the nanes of
the individual s in the picking crew on pieces of paper. The
enpl oyees are instructed to place their nanes in the field boxes
contal ning the grapes they pick. Thus, the probl emof identifi-
cation is solved and the foreman can ascertal n the work product of
each individual for the picking crew responsi bl e for inproper
work. Al of the enpl oyer's forenen use the procedure. Veloria
testified that he has consi derabl e success wth eradicating i m
proper work by enpl oying the procedure. He stated that once the
procedure is enpl oyed the affected enpl oyees work i nproves
nmarkably. The procedure woul d be used for only a short tine, not
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nore than than two or three hours, and woul d have i rmedi at e ef f ect
Veloria testified. Veloria further testified that he enpl oyed the
procedure on seven picking crews during the 1978 harvest, which at the
tine he testified was not conpleted. Veloria never had to enploy this
procedure on nore than one occasion in any particular crewin any
particul ar variety of grape.

Aguilar was famliar wth this procedure and had been required to
identify her work product before in the sane manner as she was request ed
to do on Septenber 27. Earlier in the harvest Aguilar and M. Pulido
and the enpl oyer's superintendent's daughter were asked to identify
their work product. At that tine they obeyed Vel oria' s order.

Eurthler nore, the purpose for the procedure had been expl ai ned to Aguilar
y Vel oria.

At about 8:30, on the norning in question, Vel oria observed A onzo
bring a | oad of grapes to the packing table. Veloria examned the grapes
in the presence of Ms. Pulido, Ms. Aguilar, and Alonzo. He showed t hem
the bunches; they had scars and hardberries, as well as rot on them
Vel oria then asked Al onzo who was responsi bl e for picking i nproperly.

A onzo didn't know as the three pickers were working together. \eloria
then gave the three pickers pieces of paper wth their names on it and
instructed themto place their names in the boxes of the grapes they
picked. This occurred sonetinme prior to the 9:00 o' clock break. Weloria
testified that he noticed the pickers were not placing their names in the
boxes as they had been instructed. Veloria had his wfe Qoria check to
see if the pickers were followng his orders. Q@Qoria advised himt hat
they were not. Meloria confronted Ms. Aguilar at that tine. Aguilar
had | eft the pieces of paper with her name on it at Ms. Pulido s packing
stand. Wen asked why she was not putting her nane in the boxes of
grapes she picked as instructed, she replied that she did: not have to do
It and suggested that if Veloria wanted to check her work, he shoul d
enter the field and check it. | find that checking Aguilar's work in the
field to be a nore time consum ng procedure as suggested by Respondent .
Veloria further testified that this was the first tine that anyone had
refused to followhis order to identify their work product. Veloria had
used the sane procedure on anot her picking crewon the sane day. Aguilar
was termnated, the enpl oyer states, for her refusal to participate in
this nane assignnent procedure. It is true that Ms. Aguilar gave
testinony at the instant proceedi ngs and was termnated wthin a week of
giving her testinony. The timng of her discharge does rai se sone
guestions about the notive for her discharge. However, | find

i nsufficient evidence that the di scharge was notivated by her testinony
inlight of her insubordination by refusing to carry out Veloria's
instructions. | cannot | ook behind her nmotive for refusing to
participate in a procedure in which she had wllingly participated
before. This was not



a new or novel procedure, but one routinely used. | find no evidence
that the procedure was used at this tine, for the purpose of scrutinizing
only the work of wtnesses at the ALRB hearing. Therefore, | find that
the procedure was, not discrimnatory in nature or inits application. |
conclude that Ms. Aguilar's discharge for insubordination was
justifiable and wthout discrimnatory notivation. So | find that Res-
pondent did not discrimnatorily discharge Ms. Aguilar for filing
charges and giving testinony at an ALRB heari ng.

Ranon Horta Pulido and Qga Horta Pulido

Ranon and O ga Pul ido-A | eged Interference, Goercion, Changed
Vr ki ng Gondi ti ons and Threat ened Term nati on

Ms. Pulido did not want to pack when she began working during the
1978 harvest. Ms. (Qelia Barajas was gi ven the packi ng tabl e whi ch
ot herw se woul d have been assigned to Ms. Pulido. Qoria \Weloria stated
that when additional packers were needed in her husband's crew Ms.
Puli do was assigned to a wooden packing table. Ms. Pulido did not
conpl ain about the assignnent. Ms. Pulido recalled two ot her
i ndi vi dual s who were assi gned wooden packing tabl es at the sane tine.
She al so stated that the tine she was assigned to a wooden packi ng tabl e,
noiron or netal tables were available. Qoria Veloria stated t hat
al t hough the wooden tables were nore difficult to nove, they were easier
to pack on. Further, the table did not have to be noved very often.
General ounsel presented i nsufficient evidence that the Pulido s engaged
in Uion activity or protected concerted activity prior to the tine Ms.
Pul i do was assi gned to the wooden packing table. | find that assigning
Ms. Pulido to a wooden packing tabl e i nstead of a netal one was not an
unl awf ul change in working conditions. | find the change was a busi ness
necessity and not notivated by the Pulido's Lhion activity nor protected
concerted activity.

Prior to filing the charge, Ranon Pulido expressed hi s displ easure
at Qoria s assignnent of an experienced picker to his and Qga' s crew
Qoria s response had been that if he did not likeit. "There is the
Road.”" | do not find this statenent to be threatening or coercive, nor
dol findit athreat totermnate wthin the neaning of the Act.

O August 23, 1978 Ranon Horta Pulido filed an unfair |abor practice
charge on behal f of hinself and his wfe against the Respondent. Shortly
thereafter, one of the Conpany's owners George Lucas Jr. called toget her
Ramon, Qga, Paul Veloria and Qoria \Veloria. A nadelia Fuentes was
present as translator. Apparently, Lucas speaks no Spani sh and the
Pulido s speak no English. A nadelia testified that during that
conversation Lucas asked if Ranon and A ga were Uhion nenbers. A nmadel i a
testified that Ranon and Q ga answered yes. | find that A nadelia coul d
understand and transl ate English to Spani sh and Spani sh to English. Wen
she was asked, "Do you understand sl ot of
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Engl i sh?" She answered, "Not alot, but | understand, nore or |ess,
what he (George Lucas, Jr.) told ne." Ranon renenbered in his
testinony that Lucas used the word "Chavi stas" during this
conversation. A nmadelia further testified that George Lucas, Jr. asked
them "Wy "if they belong to the Lhion, was it that they didn't go

| ook for work where there was a Lhion or where the Lhion was at."

Wil e there nay be sonme question about the reliability of A nadelia s
translations of Lucas's statenents and the i ssue of hearsay, | am
convinced that the statenents were nade and translated to the Pulido' s.
There was little credible evidence to rebut the fact that these two
statenents were nade. | find the enpl oyer's question about the

Pulido' s Whion nenbership to be unlawful interrogation wthin the

neani ng of the Act.

| find George Lucas, Jr. second statenent to al so be interrogation
and constitutes coercion.  course these findings are based upon the
fact" that | find George Lucas, Jr. as one of the owners of Respondent
to be a supervisor wthin the neaning of the Act.

O the day followng the neeting wth George Lucas, Jr. Paul
Vel oria had a conversation wth Ranon concerni ng i nexperi enced pi ckers.
The two gentl enen had a heated exchange and exchanged insults. | find
the entire incident to be a continuation of an ongoi ng i nter personal
hostility between these two couples, the Veloria s and the Pulido's. |
find there is insufficient evidence to establish that the conduct by
the enployer in this situation amounted to a threat to termnate
illegal harassnent, or any other violation of the Act.

Ranon and O ga Pul i do- Termnati on

The facts surrounding the termnation of M. & Ms. Pulido are
essentially the sane as those facts di scussed above concerning H ora
Aguilar. Additional facts concerning this charge are as follows. The
Pulido' s filed charges agai nst the Respondent on August 23, 1978. M.
Pulido worked until Septenber 27, over one nonth after the enpl oyer had
know edge of his filing of the charge.

Like Ms. Aguilar, Veloria had instructed the Pulido' s to have nenbers
of their crewidentify their products with their nanmes on pi eces of paper.
Thereafter, Veloria noticed that the pickers were not placing their names
in the boxes as they and been instructed. He asked Ms. Pulido why
nenbers of her picking crewwere not followng his directions. She said
that there was no need to do so. M. Pulido testified that he told
Veloria that he had throwmn themaway. M. Pulido further testified that,
"I felt hurt they we were the only ones to whomhe gave nunbers." The
record hsows however; that although Pulido did not knowit, the procedure
of giving nunbers was being used in other crews at
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the sane tine.

Veloria testified that he termnated M. Pulido at "9:30 or fifteen
till 10:00, but it was before ten, it was after the break."

O Septenber 27, the weekly UFWradi o programcane on at the usual
hour of 10:00 a.m The testinony of Esequiel Perez that the program
started at 9:30 was refuted by A nadel i a Fuentes and Antoni o Banuel os,
both of whomconfirmthat the broadcast started at 10:00. A nadelia
Fuentes testified that nany crew nenbers had radi os and |istened while
working and they all listen to station KXEMthroughout the day. A na
Fuentes testified she heard the announcer say that the UFWprogramwas
sponsored by a worker at George Lucas. However, she went on to testify
that she did not hear the nane of the worker because the noi se of her
work (wrappi ng grapes in paper) drowned out that part. The announcer for
the UFWprogram Antoni o Banuel os testified that twce on the air he had
announced that Ranon Horta Pulido of George Lucas was a sponsor of the
show M. Veloriatestifiedthat he did not hear the broadcast. Ms.
Pulido herself said that she did not hear the programas there was no
radio close to her. The record al so disclosed that Gonercindo, anot her
enpl oyee was termnated wth Ranon by Vel oria at the sane tine when
Vel ori a saw boxes from Gonerci ndo w thout nane slips.

Ms. Pulido continued packing after the other enpl oyees were
termnated. Veloria estinated that she worked for approxi nately 45
mnutes after he termnated her husband. However, Q ga responded t hat
she had to abide by the side of her husband and asked Vel ori a how she
could stay if he was letting her husband go. Ranon told \eloria he could
not have his wfe remain there; that he was in charge of his wfe and she
had to go along wth him

It isny finding that M. Pulido was termnated for refusing to
assign nunbers and no other reason. M. Pulido had worked a whol e nont h
after filing charges and was not termnated. A so Gnercindo for whom no
Lhion activity is alleged, |ike Ramon, was termnated for not assigni ng
nunbers as order ed.

| amnot persuaded that the radi o broadcast of that day provided the
Respondent through Vel oria wth know edge of Ramon’s Lhion activity and
animus toward Ranon. As Ranon's di scharge occurred before 10: 00, as
testified by Vel oria who di scharged him and the programbegan after
10: 00, there is no way that Vel oria could have heard Ramon' s nane as the
sponsor of the programat the tine of the discharge. Even assumng that
the di scharge occurred during or after the program Vel oria deni ed ever
heari ng Ranon' s nane nentioned on the air. BEven nenbers of the crew
including Ranon's own wife did not hear his nane nentioned as the radio
was not nearby. | amnot prepared to infer that because Esequi el Perez
al | eges he heard Ranon' s nane nenti oned
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that Valeria heard the name as well and di scharged Ranon for that reason.

This evidence is of the weakest nature and insufficient to draw the inferences
necessary to find an unlawful notive for Ranon's termnation. Accordingly, |
find that neither Ranon's Lhion activity nor alleged protected concerted
activity were the notive for his termnation.

| find that Qga Pulido voluntarily termnated her enpl oynent with the
Respondent when she chose to renain at the side of her husband i nstead of
continuing to work as she had not been term nat ed.

Wiile | can enpathize wth the traditional husband and wife rol es as
seen through the eyes of Ranon and A ga, we are not legally bound to foll ow
the dictates of those traditional roles. | amlegally obligated to view Ms.
Pulido as an i ndependent person capabl e of naki ng her own decisions. As her
husband' s termnation is not unlawful | find that she voluntarily termnated
her services of her own free wll. Legal inperatives here nust prevail over
cultural or noral inperatives. As a practical natter too, while Ranon and
QO ga drove together to work it seens clear that she coul d have gotten a ride
hone and arranged transportation to and fromwork wth other enpl oyees as the
record discl osed that other enpl oyees often car pool .

Manuel a Chapa- Al l eged Threat to Term nate

Manuel a Chapa' s husband, |saac Chapa, testified extensively at the ALRB
hearing on Septenber 18th and 19th and 27th, 1978. He was called as a w tness
by both General Gounsel and the Respondent. He was a key witness in this
case. n Septenber 25, 1978 Paul Vel oria spoke to Ms. Chapa about her worKk.
Ms. Chapa appeared to ne as a nature, quiet nannered, soft spoken worman. She
testified that she had worked as a packer for ten years, two of those years
working for the Respondent.

Ms. Chapa testified that before her husband gave testinony at the
instant proceedi ng her crew foreman Vel oria had never criticized her work.
However, on Mnday, Septenber 27, Ms. Chapa testified that she was packing in
a nanner she al ways used over the past ten years. \eloria cane to her table
and inforned her that she was not packi ng the way the conpany wanted her to
pack. She answered that supervisor DO Ranos had been by that day, had seen her
work and had said nothing about it. \eloria said she nust use two hands wth
each bunch she lifted into the box. Then Veloria inforned her that, "If you
don't pack the way the conpany wants you to pack, go hone." Ms. Chapa
further testified that no one el se was present during this conversation
between her and Pablo. Ms. Chapa further testified that Vel oria went on to
say that, "I amtelling you seriously, go hone." However, Ms. Chapa did not
| eave and was not termnated fromher enpl oynent.
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Vel oria stated that he had tol d other packers the sane thing when he
obser ved t hem packi ng i nproperly.

A state-federal inspector testified that he required a Mexican fenale to
repack an unusual nunber of boxes when Veloria s crew was picking R bier
grapes. He testified he had asked ot her packers to repack boxes of R bier
grapes too. However, he could not identify which packer ha had asked to
repack the unusual quantity of grapes. There was not evidence that Ms. Chapa
was in fact the one asked to repack.

Havi ng careful | y observed the deneanor of the inspector, | nust
discredit his testinony as ny i npression was he was biased in favor of the
Respondent .

There was no direct evidence what soever that Ms. Chapa had been spoken
to about her work because of her husband' s testinony agai nst the Respondent.
Ther is only sone circunstantial evidence of this allegation. | find that
there is insufficient evidence fromsurroundi ng circunstances of this incident
toinfer that Veloria was notivated to criticize Ms. Chapa because of M.
Chapa' s testinony. Ther is also insufficient evidence that Ms. Chapa s own
Lhion activity was the notive for Veloria' s criticism

Wi le the timng of the incident supports an inference of wongdoing, |
find that the timng alone is insufficient evidence of the enployer's notive
inthe case. The entire incident |asted only seconds and was not repeated. |
also note that both M. & Ms. Chapa continue to be enpl oyed by the
Respondent, notw thstanding M. Chapa' s testinony agai nst the Respondent .

This fact further subtracts fromthe allegation of unlawful notive in
Veloria' s criticismof Ms. Chapa.

Wi le Ms. Chapa had not been previously criticized it is not
unreasonabl e to bel i eve that Vel oria woul d never have occasion to
comment on her work. )

| saac Chapa- Al eged D scrimnation

| have found no discrimnation against Ms. Chapa. Therefore, | find
that M. Chapa has not been di scrinmnated agai nst because of his testinony at
the ALRB hearing since his wife has not been di scrimnated agai nst and there
inno allegation that he hinself has been personal |y harassed of discrimnated
agai nst .

Esequi el Perez

Nowhere in the Third Gonsolidated Conplaint is there any all egation of
alleged discrimnation against M. Perez. However, during the hearing certain
facts were devel oped regarding M Perez. Gounsel for General Gounsel, in her
brief argues that the facts support a conclusion that Pablo Vel oria
intimdated and coerced Perez and ot her workers.
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The facts devel oped at the hearing are as foll ows: Petra Fuentes
testified that Esequi el had conversations during work about the UFWanong hi s
co-workers. Esequiel often wore a Lhion button at work in 1977. Ms. Fuentes
testified that Perez requested a cart wheel barrow for his picking group from
Paul Veloria. Veloria said the Conpany did not provide carts and that if Perez
didn't like it he could go el sewhere and | ook for work wherever they provided
carts. Perez responded, "Take ny shears away."

A nadel ia Fuentes testified essentially that Vel oria should admt the
truth about the previous incident to Veloria s supervisor, O Ranos, and a
pushi ng exchange began between Vel oria and Perez.

| find that wheel barrow i nci dent and the subsequent fight between
Vel oria and Perez to be another exanpl e of Veloria s conpl ete | ack of
training as a supervisor. Throughout these proceedings Veloria s ill tenper
and reputation for mshandling his crew nenbers has becone all too apparent.
However, | find insufficient evidence that Veloria s conduct was noti vat ed
by Perez's hion activity. Therefore, | find that Veloria s conduct, though
repr ehensi bl e, does not constitute intimdation and coercion wthin the
neani ng of the Act.

QONCLUSI ONSs OF LAW

The Gonplaint is dismssed as to the alleged discrimnatory refusal to
rehire Gnzal o Chavez, S gifredo Gnzal es Chavez, and Franci sco Lara.
General ounsel failed to neet the burden of proving by a preponderance of
the evidence that the violations alleged did in fact occur. Labor Code
1160.3, Bud Antle 3 ALRB 56 (1977). The issue is a discrimnatory refusal
to rehire and such refusal nust be established by a preponderance of the
evidence in all seven instances. There was no evi dence that three nen
either requested or were refused reenpl oynent by Chapa. Such broad
assunptions as to the simlarity of the seven individuals right to redress
cannot be taken for granted.

There is |ikew se insufficient evidence of a discrimnatory anti-uni on
notive violative of 1153 (a) and (c) of the Act in Respondent's failure to
rehire Avila, and delay in rehiring Hora Aguilar. Unlike Ponce, Mgjia, and
Q nel as (who sought enpl oynent wthin two weeks of the |ayoff), Mvila wai ted
five nonths. S mlarly, although she was eventual |y rehired, not wi t hst andi ng
her Uhion Activity, Hora Aguilar waited nonths before seeking to be rehired
and did go at atine after Veloria s work crew had forned, rendering the
subsequent delay ineritable. Respondent's business justifications for not
rehiring Avila and delay in rehiring Aguilar are
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persuasi ve in both instances and preclude a finding of a violation under the
Act, adopting the test articulated in Geat Dane Trailer, 388 US 16
(1967) .

Respondent ' s refusal to rehire Maurelio Ponce, Sabeno Mgjia and
Santiago Onel as constitutes a violation of both 1153 (a) and (c) of the
ALRA.  The legal standards applicable to allegations of 1153 (a) and (c)
violations are the sane as those which apply to violations of the ALRA
Sections 8 (a) (1) and 8 (a) (3) respectively.

The controlling formula in eval uation of Section 8 (a)(3) was
pronounced by the Suprene Gourt of the Lhited Sates in Geat Dane Trail ers,
388 US. 16 (1967). Wile | conclude that Respondent's conduct was not
"inherently destructive" of inportant enpl oyee rights, the discrimnatory
conduct inrefusing torehire the three did adversely affect enpl oyee rights.
Wthin this second prong of the Geat Dane, test an anti-uni on notivation
nust be proved to sustain the charge if the enpl oyer has conme forward wth
evidence of legitinate and substanci al business justifications for the
conduct. Frst of all, Respondent's justifications that Chapa and the three
workers "l ost contact” wth each-other, and were not avail abl e when Chapa was
ready to rehire are not persuasive, especially in light of Chapa' s testinony
regardi ng the advi ce he recei ved fromRol ando and Joe not to hire the nen
fromDelano. This is direct evidence of the supervisors anti-uni on
notivation, the second el ement necessary for establishing a violation. Q her
ci rcunst anci al evi dence supports this finding of anti-union notivati on.

There had been no criticismby Rolando, Joe or Chapa about the work of these
nen and when it cane tine to rehire, Respondent, instead of offering work to
t hese experienced enpl oyees who had conti nuously nade known their

avai lability, hired new enpl oyees who had no experience. Ponce, Mjia and
Qnelas by visiting Chapa in his hone, in the vineyards and nmaki ng nuner ous
tel ephone i nquiries have sustained their burden of naking thensel ves

avai | abl e for work and Respondent | acki ng credi bl e busi ness justifications
for the discrimnatory refusal to rehire has failed to overcone the very
strong i nference that such conduct resulted fromanti-union notivation.

General Qounsel 's reliance on Hlenville Handl e Wrks, 142 NLRB No. 92
(1963) as supporting the burden of Respondent to affirmatively act to rehire
all seven enployees is msplaced. Hlenville is distinguishable in that the
court was speaking of the duties of Respondent to rehire enpl oyees who had
been discrimnatorily discharged. In those circunstances it is obvious that
the rights to rei nstatenment woul d be nuch greater and hence the burden of
the enpl oyer to exercise due diligence in offering reenpl oynent is nuch
greater. Thus, in the instant case the discrimnatory conduct only affected
t hose who sought reenpl oynent and not those who went el sewhere after bei ng
legally laid off.
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There is insufficient evidence tha either Hora Aguilar or Ranon Pulido
were di scharged for reasons other than their insubordination in refusing to
carry out Veloria s instructions. An enployee nay be di scharged by an
enpl oyer for good cause so long as the terns of the statute are not
violated. N.RBv. Gondenser Corp of Anerica, 128 F.2d 67, 75 (3rd
dr.1942). Respondent's notives in enpl oying the checki ng procedure and
subsequent |y di scharging the two for defying his instructions were not found
to be designed to "encourage of di scourage nenbership in a | abor
o][ gaﬂi zation" and thus does not constitute a violation of Section 1153 (c)
of the Act.

An enpl oyee' s Lhion activities do not insulate himfromdi scharge where
his conduct so warrants. NRBv. Ace Conb Go., 342 F.2d 841 (8th Qr.
1965). Aguilar and Pulido' s conduct provided anple justification for their
di scharge. Wiether or not they were picking inproperly or "dirty" is
secondary to their refusal to foll owa common procedure, uniformy used and
not found to be discrimnatorily applied in this instance. "Were a nan has
given his enployer just cause for discharge, the Board cannot save hi mby
show ng he was pro-union and his enpl oyer anti-union" (Nx v. NLRB, 418 F. 2d
1001, 5th dr. 1969). Assuming that the enpl oyer knew of the two enpl oyees

protected activity, their conduct still justified their discharge (even if
it appears the enpl oyer wel coned the opportunity to discharge them)y. Kate
Holt Go. 161 NLRB 1606, 1612 (1966). Illegal notive is established when the

General Qounsel shows that "but for" the enpl oyees Lhion activity they woul d
not have suffered discrimnation. John Van Wngerden, et al., d/b/a Dutch
Brothers, 3 ALRB 80 (1977). drcunstances that nerely rai se a suspici on
that an enpl oyer has acted wth unlawful notives are not sufficiently
substancial to support a finding to that effect. NLRBv. Ace Gonb Co. 342
F.2d 841, 848 (8th dr. 1965). The Board may not rely on scant evi dence and
repeated i nferences to nake a finding that places the Board in the position
of substituting its own ideas as busi ness nanagenent for those of the

enpl oyer. Golden Nugget, Inc., 215 NLRB 50 (1974). There is no reasonabl e
basi s upon which to assune that the action taken by the enpl oyer was
notivated by other than justifiabl e business considerations in termnating
the enpl oyees for insubordination. The enpl oyees Lhion activity they were
subject to termnation for their insubordination.

There is insufficient evidence to infer that Veloria was notivated to
criticize Ms. (Chapa because of her husband s testinony at the hearing. The
timng alon of the incident is insufficient evidence of an enpl oyer's
notive. drcunstances that nerely rai se a suspicion that an enpl oyer may be
activated by unlawful notives are not sufficiently substancial to support
such a finding. NRBv. Ace Conb Go., 342 F. 2d 841, 848 (8th dr. 1965).
The entire incident |lasted only a few seconds and was not repeat ed.

Veloria s statenent that she could "go hone" unl ess she perforned as he
directed was said to other enpl oyees as well and consi dering the context and
ci rcunst ances of and surroundi ng the incident was not a threat within the
neani ng of the Act.
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General ounsel 's reliance on Loggi ns Meat Co. 199 NLRB 291 (1972) as
hol di ng that words such as "you can go hong" constitute a threat under
Section 1153 (a) of the ALRAis msplaced. In Loggins the enployer's
"threat" was preceded by the statenent that he had "heard about the Uhion",
that the business bel onged to Robert Loggi ns and that Robert Loggi ns had
always run the business and wll continue to do so and that if they (the
enpl oyees) didn't like it "there is the door." “There is the door" was held
tobeaninplied threat in violation of 8 (a)(1) of the Act because the
context of the statenment clearly indicated an ultinmatumthat if you want to
unioni ze you wll have to leave. \eloria' s statenent was pronpted by Ms.
Chapa' s perfornmance and the context of the vague statenent "you can go hone"
was not designed to discourage protected activity but to insure proper
packi ng techniques. Smlarly, in Vestnoreland Kitchen, Inc., 209 NLRB 153
(1974). BEployees threats involved a clear reprisal agai nst enpl oyees for
engaging in Lhion protected activity. Meloria s statenent "you can go hone"
was conditioned upon Ms. Chapa' s ability to "followdirections and not upon
her engaging in protected activity.

George Lucas Jr.'s questioning of Ranon and Qga Horta Pulido was an
unlawful interrogation in violation of Section 1153 (a) of the Act. "when a
supervi sor with express anti-union sentinents asks an enpl oyee about his
Lhion affiliation and the Unhion synpathies of his fell owworkers, there is
going to be a nost natural coercive effect on the questioned enpl oyee. "

NLRB v. Louisiana Mg. Go. 374 F.2d p.696 (8th dr. 1967). George Lucas Jr.
as an owner and consequently a supervisor wthin the neaning of the Act
initiated this conversation, used the word "Chavi stas" and specifically
asked why they didn't | ook for work el sewhere; where there was a Lhion." In
finding that this questioning constituted unlawful interrogation wthin the
neaning of the Act, it is not necessary to find actual intimdation or

unl awf ul notivation by the enpl oyer. The test is whether the enpl oyer
engaged in conduct which it rmay reasonably be said, tends to interfere wth
the free exercise of enployee rights. Mrris, The Devel opi ng Labor Law
(1971) p.66. Thus, interference restraint or coercion under Section 8
(a)(1) of the Act does not turn on the enpl oyer's notive or whet her the
c_oelrci on succeeded or failed. The language itself is evidence of such a
viol ation.
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THE REMEDY

Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Sections 1153 (a) and (c) of the Act |
shal | recommend that Respondent cease and desi st therefromand take
certain affirmati ve action designed to effectuate the policies of the
Act.

As a result of these findings, reinstatenent, wth back pay and full
seniority inother rights wll be given to Sabeno Mgjia, Santiago QO nel as,
Maurel i o Ponce, and Rogelio Avila, as of the dates of the Respondent's
refusal to rehire.

Notice of the violations and renedies and of the rights of the
enpl oyees protected by laww || be posted, nailed, and read to the
enpl oyees of the Respondent.

Upon the basis of the entire record, the findings of fact, and
conclusions of law, and pursuant to Section 1160.3 of the Act, | hereby
i ssue the foll ow ng recomendat i ons:



GROER
Respondents, their officers, their agents, and representati ves,
shal | :

1. GCease and desi st from

a. D scouraging nenbership of any of its enployees in the Uhited
FarmWrkers of Anerica, AFL-AQ or any other |abor organization, by
unlawful |y refusing to rehire enpl oyees, or interrogating enpl oyees about
thei r Uni on nenbership or support for the Uhion.

b. In any other manner interfering wth, restraining and
coerci ng enpl oyees in the exercise of their right of self-organization, to
form join, or assist |abor organizations, and to engage in any ot her
concerted activities for the purpose of collective bargaining or other
mutual aid or protection, or to refrain fromany and all such activities
except to the extent that such right nay be affected by an agreenent
requi ring nenbership in a | abor organi zation as a condition of continued
enpl oynent as authorized in Section 1153 (c) of the Act.

2. Take the follow ng affirmative action, which is deened
necessary to effectuate the policies of the Act.

a. Post in conspicuous places, including all places where
notices to enpl oyees are custonarily posted, copies of the attached notice
nmarked "Appendi x." Copies of said notice shall be posted by Respondent
i mredi atel y upon recei pt thereto and shall be signed by Respondent's
representative. Reasonable steps shall be taken to ensure that said
notices are not altered, defaced or covered by any other naterial. Said
not i cehshall be posted for a period of 60 days and shall be in English and
Spani sh.

b. Mil to each enpl oyee a copy of said notices in Spani sh
and in English.

c. Notify the Regional Drector or the Executive Secretary of
the Board's main office in Sacramento, wthin 20 days fromrecei pt of a
copy of this decision of steps Respondent has taken to conply therewth,
anﬂ. contdi nue to report periodically thereafter until full conpliance is
achi eved.

Irwn Trester, Admnistrative Law G ficer



APPEND X
NOT CE TO BVPLOYEES

After a hearing in which all parties presented evi dence, an
Admnistrative Law Oficer of the Agricultural Labor Relations cultural
Labor Relations Act. In order to renedy such conduct, we are required to
post this notice and to nail copies of this notice to our enpl oyees. V¢

intend to conply with this requirenent, and to abide by the fol |l ow ng
commi t nent s:

1. Ve wll not refuse to rehire workers for engaging i n Uhion
activity.

2. Ve wll not interrogate or question workers about their
Lhi on activity or Unhi on nenber ship.

3. V¢ wll rehire Sabeno Mgjia, Santiago O nelas, and Maurelio
Ponce, wth back pay and full seniority.

4, Al our workers/enpl oyees are free to support, becone or renain
nenbers of the Uhited FarmVWrkers of Anerica, AFL-A Q or of
any other Lhion. V¢ wll not in any nanner interfere wth the
right of our enpl oyees to engage in these and other activities
or torefrain fromengagi ng in such activities, which are
gauranteed to themby the Agricultural Labor Relations Act.
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