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DEA S AN AND CREER

Qn April 12, 1979, Admnistrative Law Gficer (ALO Matthew
Gol dberg i ssued the attached Decision in this proceeding. Thereafter, the
General (ounsel tinely filed exceptions and a supporting brief, and

Respondent filed an answering brief to the General Counsel's exceptions.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this

natter to a three-nmenber panel .

The Board has considered the record and the attached Decision in

light of the exceptions and briefs and has decided to affirmthe rulings,
findings, ¥ and concl usi ons of the ALO and to adopt his recommended Q der.

CROER

Pursuant to Section 116Q 3 of the Agricul tural Labor

YHpwever, we reject the ALO's suggestion that an al | eged
discrimnatee’'s role in protected concerted activity nust be an active
or vocal one to support a conclusion that his discharge violated Section
1153(a) of the Act.



Rel ations Act, the Agricultural Labor Rel ati ons Board hereby orders
that the conplaint herein be, and it hereby is, dismssed inits
entirety.

Dated: Cctober 1, 1979

GRALD A BROM (hai r man

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber

5 ALRB No. 60 2.



CASE SUMVARY

Mat sui Nursery, |ncorporated (URW 5 ALRB No. 60
Case Nb. 78-C&70-M

ALO DEA ST ON

The ALO recommended di smssal of the conplaint, finding that
the General Counsel did not prove by a preponderance of the evidence that
Respondent unl awful Iy di scharged Dani el Mendoza for participating in
protected concerted activity. Rather, the ALO credited Respondent's
W t nesses, and concl uded that Respondent di scharged Mendoza for cause,
unsati sfactory perfornance.

BOARD DEA ST ON

The Board adopted the ALOs rulings, findings, and
concl usi ons, but rejected his suggestion that the General Counsel nust
prove that an enpl oyee was di scharged because of active or vocal
participation in protected concerted activity in order to establish a
violation of Section 1153(a). The Board dismssed the conplaint inits
entirety.

* * %

This Case Summary is furnished for information only and i s not an
official statenent of the case, or of the ALRB.

* * %

5 ALRB No. 60
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MATSU NURSERY, |INC ,
Respondent ,
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Case No. 78-CE70-M
UN TED FARMWRKERS (OF AMBR CA, AFL-A Q

Charging Party,
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Janes Hynn, Esquire, for the
General ounsel ;

Bronson, Bronson & MK nnon by
Frederick Mrgan, for the"Respondent?

BEFCRE Matthew ol dberg, Administrative
Law G fi cer

CEQ S ON GF THE
ADM N STRATI VE LAWCFH CER

STATEMENT GF THE CASE

h May 31, 1978, the Lhited FarmVrkers of America, AFL-A O
(hereafter referred to as "UW) filed a charge in the instant case
alleging that Matsui Nursery, Inc. (hereafter referred to as "Respondent")
di scharged enpl oyee Dani el, Mendoza in violation of Section 1153(a) of the
Act. Said charge was served on Respondent on

ZThe Charging Party did not enter an appearance in the
Case.



t he sane date.

Based on this charge, the General Counsel for the Board | ssued a
conplaint on January 17, 1979, alleging the aforenentioned violations of the
Act.Z On January 26, 1979, Respondent filed an answer, denying, in substance,
that it coomtted the unfair |abor practices alleged.

A hearing was held in the natter before ne in Salinas on March 5 and 6,
1979. The General Gounsel and the Respondent appeared through their
respective counsels, and were afforded full opportunity to adduce evi dence,
E) o e]>c<arri ne and cross-exanine w tnesses, and to submt oral argunents and
riefs.

Woon the entire record in this case, fromny observations of the
deneanor of the wtnesses, and having read and consi dered the briefs
submtted subsequent to the hearing, | make the foll ow ng:

FI ND NG5S GF FACT

| - Jurisdiction & The Board

_ A The. Respondent is and was at all tines naterial an
agricultural enployer wthin the neaning of 8l140.4(c) of the Act.

B. The Lhion is and was at all times nmaterial a | abor
organi zation within the neaning of 8l140.4(f) of the Act.

C The all eged discrimnatee, Daniel Mendoza, was at all tines
nat eg/i al an agricultural enployee within the neaning of 81140.4(b) of the
Act. =

[1. The Unfair Labor Practice Al eged
A The Business G Respondent.

Respondent is a California corporation operating a nursery
over sone 50 acres in Salinas, Galifornia. The nursery is engaged in the
propagat i on, packing and shipnent for sale of two fl ower crops:
chrysant heruns and roses. Around the time of the events in question,
/h;)v\ever, only the chrysant hemuns were bei ng
/1
/1

Zopi es of the conplaint and notice of hearing were duly served on
Respondent .

IThe jurisdictional facts were adnitted by Respondent in its
answer .
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nar ket ed by Respondent. “Two crews, conprised of between 12 and 16 enpl oyees,
performidentical functions in preparing soil, picking shoots from not her

plants, planting themin propagati on beds, transplanting these shoots in the
greenhouses for production, harvesting the mature flowers therefrom and packing
the bl oons for shipnent. These crews are each supervi sed by one supervi sor and
one forenan, respectively. Additional "contract™ or piece rate crews are hired
fromtinme to tine to performfunctions such as renoving side buds fromthe
flower stens. Respondent al so enpl oys a "construction” crew of between four and
10 individual s which is responsible for construction of new greenhouses and for
general nai ntenance functions, including the replacenent of fiberglass exteriors
on exi sting greenhouses. Wen there is little -or no mai ntenance work to be
perforned, the najority of the nenbers of the construction creware laid off, a
skeleton crewis retained, and is usually reassigned to the production crews.
The remai nder of Respondent's enpl oyee conpl enent consists of a part-time
bookkeeper and a shi ppi ng cl erk.

Enpl oyees work for Respondent six days each week for nine and one-hal f
hours each day, thus totalling 57 hours per week.

B. The Testinmony G The Al eged DO scri mnatee, Daniel
Mendoza.

Cani el Mendoza began wor ki ng for Respondent on Qct ober 63/ 1976. He was
hired by Andy Matsui, and was pl aced on the construction crew ~Mndoza worked
continuously fromthat date until July 22, 1977, when he suffered a work-rel ated
i njury caused by his bei ng knocked off a greenhouse roof as he was unl oadi ng
fiberglass sheets froma forklift. According to his testinony, follow ng the
accident, the doctor he was being treated by reconmended that he remain off work
for a five to six-week period.

Mendoza stated that around | ate August or Septenber, he returned to
Respondent's nursery to reapply for work. He testified that at this tinme he was
informed by Andy Matsui that there was no work for him that other workers had
difficulties with him

YAccording to Andy Matsui, Respondent's President and General Manager,
nar ket conditions were such in My of 1978 as to encourage the di mnution of
chrysant henum producti on and the I ntroduction of roses to Respondent's
operation. Roses are not propagated by Respondent but instead are purchased
fromcommerci al propagators. Respondent starts shoots fromthese plants, pinches
t hem back, supports the rose bushes wth wire, then harvests, grades, bunches
and packs the bloons. |In My of 1978, Respondent had just conpl eted the
planting of its initial rose crop.

Miatsui testified that he could not recall hiring Mendoza.
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but that Matsui woul d not nane those other workers. Mndoza then stated that
he woul d consequently file for unenpl oynent benefits.

Subsequent |y, Matsui appeared at Mendoza s resi dence and of f ered
torehire him Uon learning that he woul d recei ve the same hours and "bonus"
pay 6/ that he had previously, Mendoza accepted the offer, and returned to work
for Respondent on Septenber 17, 1977.

Mendoza was agai n assigned to the construction crew However, he
inforned Matsui via a note fromhis doctor that he should not be requested to
perform"heavy" work. Neverthel ess, Mendoza spent his first day back on the
Job digging ditches for the nine and one-half hour shift. As a consequence,
Mendoza stated that he suffered a recurrence of his disability, and was told by
his doctor to renmain off work for an additional five to six weeks.

Sonetine in January, 1978, Mendoza was rel eased fromhis
doctor's care and returned to work for Respondent on January 22 He once agai n
presented Matsui wth a note fromhi s doctor whi ch reconmended certai n work
restrictions. A this tine he was assigned to Supervisor Mke Toyokura' s crew,
cutting flowers, preparing soil, and packing bl oons for shipnent. Mndoza
stated that Toyokura had no problens wth the enpl oyee's job perfornance, al-
though at tines he would tell him jokingly, to "hurry up, Gordo," a comment
which he regularly nade to other workers in the crew

After about one nonth working wth the chrysant henuns Mendoza
was sent back to the construction crew Mendoza testified that while wth this
crew, he discussed wth his fellowworkers his problens obtaining disability
conpensation, and that if the workers w shed, he would attenpt to start
organi zing activities, and would go to the Lhion in an effort to expedite
matters. 7/ After meeting wth UPNofficials and three of his co-workers, it was
concl uded that no action woul d be taken at that tine regarding organi zation,
that they would "wait until they had a very good reason™ before pursuing this
issue. No evidence was presented, however, that any of Respondent's agents or
supervi sors were aware of Mendoza' s

6/ Respondent pays its enpl oyees certain determned multiples of
three hours "bonus" pay for each full week worked in addition to their regul ar
hourly pay. The multiple is determned according to a set schedul e by the
particul ar enpl oyee's longevity wth the Conpany.

7/ Mendoza al so testified that in March or April of 1977, he set up
an appoi ntrment wth U”Wpersonnel for his fell ow enpl oyees to di scuss
organi zi ng, due to a probl emone enpl oyee was al | egedly experiencing wth a
supervisor. No action, organi zational or otherw se, resulted fromthis contact

wth the UFW



activities concerning the "union" or the ULFW8/

O April 12, 1978, Mendoza was once agai n assigned to
the construction crew, and renained there', wth the exception of a few
days spent planting roses, until he was termnated on or about Ny 30,
1978.

O the Thursday prior to Menorial Day, 1978, or
May 25, a notice appeared near the enpl oyee tine clock which stated that
Respondent was revising its holiday conpensati on and "bonus" pay
policies. Prior to that tine, on Menorial Day, July 4, and Labor Day,
enpl oyees coul d work for one-hal f day. Follow ng work on these days,
Respondent woul d sponsor a Gonpany bar becue, and woul d conpensat e
enpl oyees doubl e tinme for the holiday worked. Unhder the revised policy,
enpl oyees who w shed to work on these holidays,, would receive tine and
one-hal f and there woul d be no barbecue. Further, "bonus" pay was
reduced by 50$ for the holiday week if the enpl oyee chose to work on that
hol i day. However, workers woul d recei ve "hol | day pay" whet her they chose
to work or not on the holiday.

Uoon readi ng the notice, Mendoza commented to the
approxi natel y 12 enpl oyees assenbl ed there, as well as the construction
crew that there was little difference if one worked or not, that one
woul d recei ve only $10.00 additional pay, that it was not required to
work the holiday. Hs fellow enpl oyees, according to Mendoza, agreed
wth him and decided to go as a group and discuss the natter with
Matsui. 9/ Further, Mendoza, al ong with several other fellow enpl oyees,
decided to and did go speak, on Friday norning, wth nenbers of other
crews about confronting Matsui. The record is unclear as to whet her
Mendoza hinsel f actually instigated this particul ar acti on. Mendoza
testified, however, that he personally spoke with nenbers of other crews
about the probl em

O the follow ng day, an additional notice was posted
on the bulletin board in the enpl oyee | unch room This notice
contained the sane information as that posted the day before, ex-
cept that it set forth specific holiday wage and bonus pay rates,
as revised. Mendoza stated that he had di scussed the revision with
nenbers of another crew, in particular whether they agreed wth the

8/ The sane was true concerni ng Mendoza' s earlier contact
wth the UFWin 1977 referred to above.

9/ Mendoza stated on direct examnation that after he
commented to his fell ow workers that he woul d not cone to work on the
hol i day because of the changes "they [enphasis mne] said it
woul d be a good idea to go and talk to M. Mitsui." Thus, it cannot
be said that Mendoza was responsi bl e for assenbling the workers to
speak with Matsui to di scuss the revision.
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change or whether they, if dissatisfied, shoul d pursue the issue
directly by speaking as a group wth Mtsui.

It was decided that the enpl oyees woul d speak wth
Mat sui on Friday during the lunch break. About 24 to 26 enpl oyees,
fromboth production crews and the construction crews, went to
Mat sui ' s resi dence, | ocated on Respondent’'s grounds, to tal k about
the situation. Enpl oyee Antoni o Saval a, speaki ng through interpreter
and co-worker Luis Sanchez, conplained to Matsui about the change in
hol i day pay. Another enpl oyee, David Gonez, stated that the terns
set out on the notice were unacceptabl e, and the workers wanted to
negoti ate these itens. Matsui, according to Mendoza, then stated
there was not hing he could do about it. Mendoza then testified that
he openly stated to Matsui that if he was not willing to negoti ate,
then the workers should not cone to work. The workers agreed,
stating that they woul d not cone to work, to which Matsui of fered no
response. 10/

Fol low ng the lunch break, all the enpl oyees returned to
work, and worked for the rest of the day. Aong with their pay-
checks which they usual |y recei ved on Fridays, enployees were given,
for the first tine, an enpl oyee handbook, which set forth, inter
alia, 3z that Menorial. Day was indeed a recogni zed Gonpany hol i day.

Mendoza worked the next day, Saturday, and told the
nenbers of his construction crewthat he would not be comng in on
Monday, Menorial Day. 11/ Mendoza' s next day at work was Tuesday, My
30. He arrived between five and 15 mnutes before the usual starting
tine, or 7200 am He noticed the absence of his tinme card fromits
usual place, and went to look for his foreman to i nquire about the
mssing card. Mendoza | ocated a supervi sor, Ben Mnam, who inforned
him as he gave Mendoza his paycheck, that there was no job for him
Mendoza asked why, was it because he was not a good worker, and
testified that Mnam told himthat it was because Matsui sai d that
he was the one who organi zed the people not to work- during the
hol i day. 12/ Mendoza pur portedl y

10/ Matsui testified that Mendoza did not say anythi ng during
this neeting. On cross-examnation Mendoza substantial ly nodified
his testinony to the effect that the statenent he nade was not
necessarily said directly to Matsui, but was a cooment nade to his
assenbl ed fel | ow wor kers.

11/As it turned out, only six of Respondent's approxi-
mately 30 rank-and-file enpl oyees showed up for work on Menori al
Cay, and none of these were nenbers of the construction crew

12/ M nam deni ed that any remnarks concerni ng worker or-
gani zati on were nmade during the course of this conversation. Mendoza
stated on direct examnation that the workers were present when the
danmagi ng renarks were all egedly nade but —J[ conti nued]



i nsi sted on having the reasons for his termnation set forth in
witing, but Matsui apparently would not do so at that nonent.

Mendoza then | eft work, first going hone, then to the Lhion, only to
return two hours later to the nursery.' At that tine he again

spoke wth Mnam, who gave himhis final check and a note dated My 27,
1978, which stated "V are di scharged: [sic] Daniel Mendoza by

unsati sfactory work for us. Andy Matsui, Pres. "1.3/

c. The Testinmony O Respondent's Wt nesses.

Andy Mat sui, Respondent's President and General
Manager, testified that after Mendoza' s injury and claimfor dis-
ability benefits, and his subsequent return to work, Matsui began to
docunent Mendoza' s wor k perfornmance by notations made on papers contai ned
in the enpl oyee's personnel file. This action was pronpted by Matsui's
previ ous negative experi ence wth anot her enpl oyee who had filed for
disability benefits, and by Mitsui's understandi ng of the worker's
conpensat 1 on schene, whose "disability rating" appeared antithetical to
an enpl oyee's denonstrated ability to performhis pre-injury enpl oynent
wthout difficulty. Accordingly, Mendoza s work was nonitored and
supervi sor' s observations were dated, noted and entered i n Mendoza' s
personnel file. In fact, Matsui freely admtted that Respondent's renewed
offer of enploynent to Mendoza in late 1977 was induced i n | arge nmeasure
by Matsui's concern to toll the extent of disability benefits payable to
Mendoza. 14/

12/ [ cont i nued] —rone was cal l ed to corroborate Mendoza' s
initial version of the conversation. Furthernore, Mendoza essentially
recanted on this point during examnation by the Hearing G ficer, stating
that at the tine Mnam, in response to Mendoza' s query why the Conpany
was not satisfied wth his work, sinply denied having any probl ens wth
Mendoza and apol ogi zed for having to termnate him |In addition, Mendoza
also stated that after he returned to Respondent's premses that sane day
to get his check and a note setting forth the reasons for his discharge,
it was he who told Mnam that Respondent was di schargi ng himfor
organi zing the people. Accordingly, | do not credit Mendoza' s initial
sel f-serving version of Mnam's coments to hi mconcerning the reasons
for his discharge.

13/ The di scharge note, though dated on May 27. was act u-
ally drafted on My 30. It rmay be inferred that Matsui felt he shoul d
date the note as of the tine when he w shed to effectuate the di scharge.

14/ This interpretation of Matsui's actions in this regard is
enhanced-by the fact that he sent copies of the |etter offering Mendoza
re-enpl oynent to the Wrker's Gonpensation Appeal s Board and to the
Enpl oynent Devel opnent Departnent. Docunents in Mendoza' s personnel file
al so indicate that Respondent--[conti nued]
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As previously noted, Mendoza returned to work for
Respondent on February 22, 1979. Mendoza' s supervi sor, M ke
Toyokura, was reguested by Matsui to observe Mendoza' s perfornmance
and determne if Mendoza had any probl ens, doing his work. Toyokura
testified that while Mendoza was working in his crewthe enpl oyee was
a "bel ow average worker": he woul d break fl owers he had cut, he woul d
talk to and disturb other workers, and was generally sl ow The
supervi sor also stated that in his work fromtine to tine he woul d
warn Mendoza about tal ki ng.

After Mendoza was returned to the construction crew on
Aoril 12, Matsui hinself had occasion to observe his perfornance.
Matsui testified that although Mendoza was physical |y capabl e of
doing the work he was "chattering” wth other workers, 15/ sl ow ng
themdown, and generally performng his assigned duties poorly. The
construction crew supervisor, Ben Mnam, corroborated these
assertions. In one particular instance, NMatsui observed Mendoza
engaged in the hangi ng of steel tape used to support the rose bushes
in the rose greenhouses. Mndoza, according to Matsui, was agai n
"chattering,”™ working slowy, and throw ng nuts and bolts around
wi t hout pi cki ng t hem up.

Respondent had no policy of issuing witten warni ngs
to enpl oyees whose job perfornmances it felt, were creating probl ens.
As such, Mendoza was not nade aware, through witten notices, of the
af orenent i oned negati ve observations of his work.

Respondent hel d tw ce-weekl y supervi sors' neetings, on
Tuesday and Friday nornings. A the neeting held on Friday, My 19 |
MVat sui di scussed Mendoza' s work performance wth Mnam, and it was
deci ded that Mendoza be terminated. 16/ However, Mnam noted that
the termnation shoul d be postponed for at | east one week, as
Mendoza' s services could be utilized for this period in order to
conpl ete sone specific construction work.

Accordingly, at the supervisors' neeting held the
foll ow ng week on May 26, Mnam and Matsui agai n di scussed Mendoza,
and formal |y concl uded to di scharge himat the next opportunity.

Thi s deci sion was al so recorded in Mendoza' s personnel file.
Mendoza' s actual termnation, however, was dated as of My 27, and,
as noted previously, he was not inforned of this

14/ conti nued] —ehal | enged Mendoza' s continuing eligibi -
lity to receive benefits after the offer of re-enpl oynent was nade,

15/ Mat sui stated that two enpl oyees had previously been
termnated for "chattering."

_ 16/ Notation in Mendoza' s personnel file as well as the
testinony of Supervisor Mnam corroborated Matsui's statenents in
this regard



action until he returned to work on My 30. Mnam testified that as he
handed Mendoza his final check, he apologized to him but said that as the
}/\Ol’k he was involved in was nearly finished, Mendoza woul d be asked to-
eave.

ANALYS S AND QONCLUSI ONS GF LAW

It is concluded that the General Counsel has not denonstrat ed,
by a preponderance of the evidence, that Respondent, in di schargi ng Daniel
Mendoza, violated the Act.

This conclusion is grounded on the uncontroverted and
central fact that Respondent reached the decision to termnate Mendoza
before it had any know edge of his participation in protected,
concerted activities. 17/

This Board has adopted a "but for" causational analysis
I n determning whether a discharge is in violation of the Act.
S. Kuramura. Inc., 3 ALRB Nb. 49 (1977). It cannot be said in the instant
case that Dani el Mendoza woul d not have been termnated "but for" his
participation in protected, concerted activities. The uncontradi cted
record evidence anply denonstrates that supervi sors were experienci ng
probl ens wth Mendoza' s work perfornance, that he was slow inattentive,
carel ess, and di sturbed other workers, and that these supervisors had
concl uded to discharge himfor these reasons. The decision to discharge
Mendoza, as it antedat ed Respondent's awareness of Mendoza' s joining a
group whi ch questioned a change in pay policies, could not be said to have
been pronpted by his actions in this regard.

The General Gounsel bases his contention that Mendoza was
unl awf ul |y di scharged on two principal theories: that Mendoza was the
"instigator" of the meeting wth Matsui to discuss the holiday pay change,
and fonented a "protest” anong workers to absent thensel ves fromwork on
Menorial Day, and that the docunentary and testinoni al evi dence present ed
by Respondent in support of its position that Mendoza was di scharged for
cause was inherently unreliable.

Little, if anything, in the record indicates that
Mendoza actual ly "instigated' the nmeeting wth Matsui or the absen-
t eei smwhi ch took place on the holiday. No evidence, save the testinony of
Mendoza hi nsel f, was presented whi ch woul d arguabl y support such an
I nference. The nost apparent concl usi ons whi ch can

T77TT is assuned that the enpl oyee gathering at Mitsui's
house on Friday, Miy 26, to protest and/or discuss the change in
hol i day pay policies was an activity of this type. NL RB. v.

Ewire Gas, Inc., 566 F.2d 68| (C A 10, ); see al so Morrison
Rai lway Supply Gorp., 191 NLRB 487, 77 LRRM 1700 (197D, George Arabel i an
Farns, Inc., 5 ALRB No. 10 (1979).
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be gl eaned fromthis record denonstrate that Mendoza nerely expressed

di ssatisfaction to his fell ow enpl oyees concerni ng the change I n hol i day
pay, that these enpl oyees agreed with his dissatisfaction, but that "they"
suggested the discussion with Matsui. Even if the argunent is

advanced, contrary to the aforenenti oned, that Mendoza pl anted the seeds of
di ssensi on anong his fell owworkers, there is no indication that
Respondent was made aware of these actions at any tine. Further evidence
of Mendoza's lack of a leadership role in the discussion wth Matsui is
shown by the fact that at no tine during the course of this confrontation
di d Mendoza appear to speak directly to Matsui on behal f of his fellow
enpl oyees; he nerely stood wth the group while others voiced their

opl nions through the transl ator.

In addition, the General CGounsel characterizes the failure
of the great bul k of Respondent’'s work force to show up on Menorial Day as
a "protest” of sone sort agai nst Respondent’'s change in holiday pay. This
is an inference that finds little support in the record. Respondent's
enpl oyees were under no obligation to report to work on Menorial Day, and
woul d recei ve holiday pay, which they did not receive in years previous,
whet her they reported or not. It is just as logical to conclude from
t hese circunstances that enpl oyees did not appear that day sinply because
they would gain little nonetary advantage fromworki ng, and opt ed i nstead
to enjoy their holiday.

Turning to General Gounsel's second theory, that unre
liable evidence was offered in support of the position that Mendoza
was di scharged for cause, the fact remains that criticismof Mndoza' s
work remai ned substantially unrebutted. In arguing that other enpl oyees
had di splayed failings simlar to Mendoza, General Counsel negl ects to
take into account the cumul ative effect of Mendoza' s shortcomngs on the
job, as determned by several different supervisors over a period of tine.

Despite the contentions nade by the General CGounsel in
keeping wth the above, the entries in Mendoza' s personnel file were "nade
after the concerted activity and discharge,” there is no support in the
record for such a position, and it appears to be based on pure surm se.

General (ounsel points to several seemng contradictions
inthe testinonies of several of Respondent's wtnesses as justification
for a finding that such testinony shoul d not be credited. These
contradi ctions, however, did not, for the nost part, involve any of the
central issues in the case and cannot be utilized as a basis for the
whol esal e discrediting of these wtnesses. Problens were experienced wth
transl ations fromJapanese to English, and vice versa, during the course
of the testinony of Mnam and Toyokura whi ch nay have caused some
confusion on the part of these wtnesses. |In addition, while Natsui
testified in English and was
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reasonably articulate, at times his statenents indicated a certain | ack of
understanding. | amunabl e to conclude that the accounts provi ded by
these w tnesses were basically untrustworthy. To the contrary, | find
that their testinonies were substantially credible.

By contrast, Mendoza, in stating that he could not re
nenber what holiday, the central focus of these events, the "pro-
test” occurred around, but that "it coul d have been Labor Day," indicated
a somewhat suspect recol lection of events. The fact that nuch of his
testi nony was sel f-serving and supplied w thout corroboration al so
detracts fromits-probative force.

Admttedly, the timng of the notice of discharge renders
the discharge itself somewhat suspect, as it occurred sonme four days
after the decision to di scharge Mendoza was reached and al so after
Mendoza' s participation in concerted activities. Nevertheless, in the
face of nutually corroborative testinony supplied by Respondent's
W t nesses and docunentary evi dence concerning this deci sion as bei ng nmade
bef ore any know edge of Mendoza's protected activity, General (Counsel has
not, by a preponderance of the evidence, denonstrated that Respondent
viol ated the Act.

RECOMMENDED CREER

It is hereby recommended that the conplaint in this case
be dismssed inits entirety.

Dated: April 12, 1979
AGR GQLTURAL LABCR RELATI ONS BOARD

' .' "-

4 e A %, *

#Matthew Gollberg
Adminlstrative Lg. gfficer
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	1/The Charging Party did not enter an appearance in the









