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DEA S| ON AND CRDER
h March 11, 1978, Admnistrative Law Gficer (ALO David Nevins

I ssued the attached Decision in this proceedi ng. Thereafter, Respondent, the
General (ounsel and the Charging Party each tinely filed exceptions and a
supporting brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in
this matter to a three-nenber panel.

The Board has consi dered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findi ngs, conclusions and recommended Q- der of the ALQ as anplified and
nodi fied herein.

Anti - Union Ani nus

Respondent excepts to the ALOs reliance on its open opposition to
Proposition 14 during the 1976 general el ection as evidence of anti-union
aninus. V¢ agree that an enpl oyer's opposition to Proposition 14, in and of

itsel f, cannot be



consi dered as evidence of anti-union aninmus. J. G Boswel | Gonpany, 4 ALRB

No. 13 (1978). However, after a careful review of the record as a whol e, we
find sufficient instances of Enpl oyer opposition and hostility to the union to
establish anti-union aninus wthout regard to the Enpl oyer's anti-Proposition
14 stance. Qur concl usions that Respondent illegally discharged Sanuel De La
Rosa and Arnold Garza and illegally refused to rehire Leocadia Felix are nade
w thout specific reliance on Respondent's anti-Proposition 14 canpai gn as an
el enent of the violation.

Dom nati on of Uhion

The ALO concl uded that the Superior Enpl oyees Progress Commttee
(SEPQ was a | abor organi zation within the neaning of the Act and that
Respondent domnated, interfered wth, supported, recognized, and bargai ned
wth the SEPCin violation of Labor CGode Section 1153 (b), (f), and (a). Ve
affirmthis conclusion, wth the followng clarifications.

Respondent excepts to the finding of a Section 1153(b) violation
based on the | anguage of the statute. Labor Code Section 1153 (b) provides:

It shall be an unfair |abor Pracj[i ce for an agricul tural
enpl oyer to do any of the foll ow ng:

(b) To domnate or interfere wth the formation or
admni stration of any |abor organization or contribute financial
or other support to it. However, subject to such rules and
regul ati ons as nay be nade and publ i shed by the board pursuant to
Section 1144, an agricul tural enT)I oyer shall not be prohibited
frompermtting agricul tural enpl oyees to confer wth hi mduring
wor ki ng hours w thout |oss of tine or pay.
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Respondent argues that the Legislature intended the |ast sentence
inthis code section to protect the right of an agricultural enployer to
confer with an enpl oyee or a group of enpl oyees at any tine concerni ng any
t opi c.

Section 1153(b) is identical to Section 8(a)(2) of the National
Labor Relations Act. The purpose of Section 8(a)(2) is to insure that an
organi zation purporting to represent enpl oyees in collective bargai ning not be
subject to control by an enpl oyer, or be so dependent on the enpl oyer's favor
that it woul d be unable to gi ve whol ehearted support to the enpl oyees it
represents. Hot Point Dv. GE (., 128 NLRB 788, 46 LRRV 1421 (1960).

An examnation of the history of the Section 8(a)(2) provision
reveal s that it was enacted during 1935, at a tinme when enpl oyers, confronted
w th the chal | enge of unionization, frequently took the initiative in
or gani zi ng conpany uni ons, and general |y were successful in domnating and
nai nt ai ni ng t hem ¥ Gongress thought that such enpl oyer domnation and support
interfered wth the freedomof enpl oyees to sel ect their bargai ni ng
representatives and substituted the voi ce of the enpl oyer for the voices of
the enpl oyees at the bargaining table. By enactment of the then Section 8(2)
of the Végner Act, it

U survey of 530, 820 workers in conpany unions was taken by the Departnent
of Labor in 1935 king as criteria the paynent of dues, regul ar nenbership
meetings, witten agreenents and absence of any actual veto power in the
enpl oyer, only 1.2%of the workers were in "independent” conpany uni ons.
"Legi sl ation, The Wagner Labor DO sputes Act", 35 Gol unbi a Law Revi ew 1098, p.
1101, footnote 27.
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becane an unfair |abor practice for an enployer to domnate or interfere with
the formation of any |abor organization. However, the concept of a conpany
uni on, when defined as a union of enpl oyees at a single conpany, was not
prohibited. Nor was it prohibited for an enpl oyer and its enpl oyees to have
conferences during working time wthout |oss of pay.

V¢ apply to the last sentence of Section 1153 (b) a simlar
interpretation. 1t does not prohibit single-enployer unions, nor does it
prohi bit di scussi ons between enpl oyees and their enpl oyer during working
hours. The latter portion of the code section, however, does not di mnish the
prinary prohibition of enpl oyer-domnated | abor organizations. The right of
enpl oyees to have effective representation at the bargaining table free from
enpl oyer control is paranount. In the present case, the record establishes
that the SEPC was not free fromenpl oyer control .

The Enpl oyer contends that the SEPC was not in fact a "l abor
organi zation" wthin the neaning of Section 1153(b) of the Act. V¢ reject
this contention. Section 1140.4(f) of the ALRAis a definition of "l abor
organi zation" alnost identical to the definition found in Section 2(5) of the
National Labor Relations Act.

Section 1140. 4(f) states:

The term' | abor organi zation' nmeans any organi zation of any ki nd,
or any agency or enpl oyee representati on coomttee or plan, in
whi ch enpl oyees particl pate and whi ch exists, in whole or in
part, for the purpose of dealing wth enployers concerni ng

grievances, |abor disputes, wages, rates of pay, hours of
enpl oynent, or conditions of work for agricultural enployees.

The U S Suprene Court has upheld the NLRB s vi ew t hat
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an enpl oyee commttee is a "labor organi zation" wthin the neaning of the
National Labor Relations Act if it discusses grievances or wages or working
conditions wth managenent. NLRB v. Cabot Carbon (o., 360 U S 203 (1959), 44

LRRM 2204. In the present case, the record establishes that enpl oyee
representatives dealt wth nanagenent representatives wth regard to wage
rates, physical working conditions in the nechanics' shops, establishrment of a
credit union, layoffs, transfers, showup tine, rotational shifts, safety
condi tions, hours of enploynent and difficulties wth forenen. Mreover,
Respondent set forth the purpose of the SEPCin a conpany newsl etter as bei ng
to "... work wth managenent toward inproving working conditions, safety,
health, noral e, efficiency and production.” W conclude that the SEPCis a

statutory labor organi zation. Cabot Carbon (o., supra.

Respondent al so excepts to the ALOs finding of a
violation of Section 1153 (b) on the ground that a union organi zing drive was
not bei ng conducted at the tinme the SHPC was forned and that, therefore, no
finding can be made of anti-union aninus. |n cases involving conpany-
dom nated uni ons under the NLRA organizational activities are often carried
on by a bona fide union at the tine the conpany-domnated union is
establ i shed; frequently the avowed purpose of the enployer is to forestall
recognition of the outside union. See "Characteristics of Conpany Uhions",
David J. Saposs, 5 LRRM 1090, p. 1091. The purpose of the statutory
proscription, however, is to prevent enpl oyer interference wth the enpl oyees'
bar gai ni ng rights.

An enpl oyer, in formng a conpany-donm nated organi zati on,
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nmay have the best of intentions, such as inproving enpl oyee- nanagenent
relations or, on the contrary, it may have the intent of preventing union
organi zing. Regardless of the notive, the guaranteed enpl oyee right of

effective representation is frustrated. N.RBv. Qapper Mg., Inc., 458 F, 2d

414 (3rd dr. 1972). Thus, we find the absence of uni on organi zati onal
activity at the tine a conpany-dom nated | abor organi zati on was establ i shed by
Respondent, al t hough arguably indicating | ack of anti-union aninus on the part
of Respondent, is not a defense to a Section 1153 (b) charge. The Renedy
V¢ anplify the recommended O der of the ALO by ordering that
Respondent take the affirnative actions of w thdraw ng and w thhol ding al
recognition from and conpl etely di sestablishing, the SEPC as the
representative of any of its agricultural enpl oyees for the purpose of dealing
w th Respondent concerni ng gri evances, |abor disputes, wages, rates of pay,
hours of work, or any other terns or conditions of enploynent.
CROER
Pursuant to Labor Code Section 1160. 3, Respondent, Superior Farmng
Conpany, Inc., its officers, agents, successors, and assigns shall:
1. GCease and desist from
a. Interrogating its enpl oyees concerning their
support or synpathies for the UFWor any ot her |abor organi zati on,
b. Domnating, supporting, or interfering wth the fornation

of or admnistration of the Superior Enpl oyees Progress
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Commttee or any other |abor organization.

c. D scouragi ng nenbership of any of its enpl oyees in the UFW
or any other |abor organization, by unlawfully discharging or refusing to hire
or rehire, or in any other manner discrimnating against, enpl oyees in regard
totheir hire or tenure of enploynent, or any termor condition of enpl oyrment,
except as authorized by Section 1153 (c) of the Act.

d. Recognizing, bargaining, or entering into a | abor agreenent
w th any | abor organi zation which has not been certified pursuant to the
provi sions of the Act.

e. In any nanner interfering wth, restraining or coercing
enpl oyees in the exercise of their right to self-organization, to support,
join, or assist the UPWor any other |abor organization, to bargain
col l ectively through representatives of their own choosing, and to engage in
other concerted activities for the purpose of collective bargai ning or other
mutual aid or protection, or torefrain fromany or all such activities,
except to the extent that such right may be affected by an agreenent of the
type aut horized by Section 1153(c) of the Act.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. Wthdraw and withhold all recognition from and conpl etely
di sestabl i sh, the Superior Enpl oyees Progress Conmittee, or any successor
thereto, as the representative of any of its agricultural enployees for the
pur poses of dealing wth Respondent concerning grievances, |abor disputes,

wages, rates
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of pay, hours of work, or any other terns or conditions of enpl oynent.

b. dfer to enpl oyees Leocadia Felix, Arnold Garza, and Samuel
De La Rosa inmmedi ate and full reinstatenent to, or reenploynent in, their
fornmer or equivalent jobs, wthout prejudice to their seniority or other
rights and privileges, and nake themwhol e for any | oss of pay and ot her
economc | osses they nay have suffered as a result of their termnation or
failure to obtain reenpl oynent, fromthe dates of their respective di scharges
or failure to obtain reenpl oyment to the dates on which they are each offered
reinstatenent, together wth interest thereon at the rate of 7 percent per
annum such back pay to be conmputed in accordance with the fornul a adopt ed by
the Board in Sunnyside Nurseries, Inc., 3 ALRB Nb. 42 (1977).

c. Preserve and, upon request, nmake available to the Board or
its agents, for examnation and copying, all payroll records, social security
paynment records, tine cards, personnel records, and other records necessary
to determne the amount of back pay due and the rights of reinstatenent under
the terns of this Qder.

d. Sgn the Notice to Enpl oyees attached hereto which, after
translation by the Regional Drector into Spani sh and ot her appropriate
| anguages, shall be provided by Respondent in sufficient nunbers in each
| anguage for the purposes set forth hereinafter,

e. Wthin 31 days after issuance of this Oder, mail a

copy of the attached Notice in appropriate | anguages to
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each of the enpl oyees who were on its payroll at any tine during the period
fromDecenber 1, 1976 to the date of nailing.

f. Post copies of the attached Notice in al
appropriate | anguages for 90 days i n conspi cuous places on its property, the
timng and pl acenent to be determined by the Regional Drector. Respondent
shal | exercise due care to replace any copy or copies of the Notice which nay
be altered, defaced, covered, or renoved.

g. Arrange for a representati ve of Respondent or a Board Agent
to distribute and read the attached Notice in all appropriate | anguages to its
enpl oyees assenbl ed on conpany property, at tinmes and pl aces to be determ ned
by the Regional Drector. Follow ng the reading, the Board Agent shall be
given the opportunity, outside the presence of supervisors and nmanagenent, to
answer any questions the enpl oyees nay have concerning the Notice or
enpl oyees' rights under the Act. The Regional Director shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine lost at this reading and the question-
and- answer peri od.

h.  Furni sh such proof as may be requested by the
Regional Drector that the Notice has been nailed and distributed in the
nmanner descri bed above.

i. Qvetothe UFWthe nanes and addresses of all past and
present enpl oyees who, as set forth above, are to receive the Notice, and nake
available to the UFW for a period of six nonths, access to a conveniently-

| ocated bull etin board
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so as to allowthe UPWto post notices and comuni cations to enpl oyees.

j. Notify the Regional Drector of the Fresno Regional fice,
wthin 30 days after the date of issuance of this Oder, of what steps
Respondent has taken to conply herewth, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

Cated: January 26, 1979

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

5 ALRB No. 6 10.



NOT CE TO BEMPLOYEES

The Agricultural Labor Relations Board has found that we viol ated
the rights of our workers by formng, domnating, and interfering wth, a
| abor organi zati on known as the Superior Enpl oyees Progress Coomttee (SEPO,
recogni zing and bargaining wth SEPC interfering wth and restraini ng workers
by asking themif they wanted to be contacted by union organi zers at their
hone when we passed out information cards, and discrimnating agai nst three
enpl oyees, Leocadia Felix, Arnold Garza, and Samuel De La Rosa by refusing
t hem enpl oynent or di schargi ng t hem because of their support for the United
Farm VWr kers of Anerica or because they engaged in other concerted activity
protected by the _Agrl cultural Labor Relations Act. The ALRB has ordered us to
nail, post, distribute, and allowthis Notice to be read to our enpl oyees.

V¢ will do what the Board has ordered, and also tell you that the

Agri]cultural Labor Relations Act is a lawthat gives all farmworkers these
rights:

To organi ze t hensel ves;

To form join or hel p unions;

To bar ?ai n as a group and choose whomthey want to

speak for them

To act together with other workers to try to get a contract or
to help or protect one another; and

5. To decide not to do any of these things.

N

VEE WLL offer to rehire Leocadia Felix, Arnold Garza, and Sanuel De
La Rosa and rei nburse themfor any | osses of pay and other economc | osses
they suffered because we violated their ri ﬂhts. VEE WLL al so di sband the
Superior Enpl oyees Progress Committee and have no nore dealings wthit. W
WLL al so provide the Uhited FarmVWrkers Uhion wth space on our bulletin
boards to post their notices for a period of six nonths.

VE WLL NOT in the future do anything that violates your rights.
VE WLL NOT discrimnate agai nst enpl oyees, int errogate them or form
dom nate, assist, recognize, or bargain wth any | abor organization not
certified by the Agricultural Labor Rel ations Board.

Dat ed: SUPER R FARM NG GOMPANY, | NC

By:

(Representative) (Title)
This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

Superior Farmng (., Inc. (UAW

Case Nos. 77-C&6-D, 77-&&6-1-D, 77-C&7-D 77-C&8-D,
77-C&8-1-D, 77-C&33-D 77-C&52-1-D, 77-C&81-D
77-C&-89-D, 77-CE109-D, 77-C=133-D 77- (& 133-1-D,
and 77-C& 214-D

5 ARB No. 6

ALO DEA S QN

Superior Fanni ng Conpany, Inc., was charged wth the
followng viol ations of the Act:

1. Wlawul interrogation of enpl oyees (Section 1153 (a)).
2. Qeating, domnating, assisting, interferingwth and
bargai ning wth a | abor organi zation (Section 1153 (a) (b) (f)). _
3. Dscharging or refusing to rehire 12 enpl oyees because of their
uni on or concerted activity (Section 1153 (c) and (a)).

~_The AOfound for the General Counsel on all three counts, but
dismssed the allegations of illegal discharge of or refusal to rehire,
nine of the 12 alleged discrimnatees. The discharge findings to which
exceptions were taken i nvol ved Donato Torres, Rafael Reyes, Arnold Garza
and Sanuel De La Rosa.

Donato Torres was al | egedly di scharged for repeated tardi ness. The
General Gounsel contended that Torres was di scharged by the Enpl oyer's
| abor coordi nator because Torres refused to cooperate by testifying
agai nst the UFWin a 1975 el ection-objections hearing. The ALO
concl uded that the di scharge was | egal .

Raf ael Reyes was al | egedl y di scharged approxi nately eight days
after he was enpl oyed because on his first day he drove a car which bore
a "Yes on 14" bunper sticker. The Enpl oyer argued that Reyes was
di scharged because of a five-day unexcused absence. Insufficient
evidence of illegal notive on the part of the Enpl oyer in discharging
Reyes |ed the ALOto conclude that the discharge was legal. The ALO
hel d that an anti-Proposition 14 canpai gn can be construed as evi denci ng
hostility toward the UFW but pointed out that nore than an anti-union
canpai gn i s necessary to show unl awful notive.

Arnold Garza was el ected as an enpl oyee representati ve and at
various tines he voi ced conpl aints to nanagenent on behal f of hi nsel f
and his co-workers. Apbout a nonth before his di scharge, he becane
associated wth the UFW The Enpl oyer contended that Garza was fired
for insubordination and threats made to a supervisor, which occurred
when Garza was deni ed a V\aﬁe i ncrease to whi ch he thought he was
entitled. The ALOfound that the Enpl oyer's reason for the firing was
pr et ext ual .

Samuel De La Rosa, who had al ways been consi dered an excel | ent
enpl oyee, was a known supporter of the UFW The Enpl oyer contended t hat
De La Rosa was fired because he cane to work drunk and damaged vi nes.
The ALO found the discharge to be illegal and that the Enpl oyer's
justification was pretextual .

5 ARB No. 6



Shortly after the ALRA went into effect in 1975, the Enpl oyer forned
an enpl oyee organi zation call ed the Superi or Epl oyees Progress
Conmttee. The Enpl oyer contended that the SEPC was not a "l abor
organi zation" wthin the neaning of Section 1153(b) of the Act. The ALO
found that based on the cases of NLRB v. Cabot Carbon Co., 360 U S 203
(1959) and NLRB v. Anpex Corp., 442 P. 2d 82, the definition for "|abor
organi zati on" shoul d be broadly construed and that the existence of any
of the purposes nentioned in the Act's definition [i.e., dealing wth
grievances or conditions of work, as the SEPC did] is sufficient to
establ i sh that an enpl o?/ee organi zation is a | abor organi zation. The ALO
al so found that the Enpl oyer's notive, or |ack thereof, in creating a
conpany- dom nat ed uni on cannot serve as a defense. N.RBv. O apper Mag.
Inc., 458 F. 2d 414. Fnally, the ALOfound that the Enpl oyer viol ate
Section 1153(f) of the Act which states that it is an unfair [|abor
practice for an enpl oyer to "recogni ze, bargain wth, or sign a o
col | ective bargai ning agreenent wth any |abor organization not certified
pursuant to the provisions of this part”.

BOARD DEA S ON
Regar di ng the Enpl oyer's exception to the use of opposition to
Proposition 14 as evidence of anti-union aninus, the Board agreed that
such opposi tion cannot, in and of itself, be considered as evidence of
anti-uni on ani nus. However, the Board found sufficient indicia of anti-
uni on ani nus w t hout regard to the Enpl oyer's anti-Proposition 14 stance.

The Board affirned the ALOs findings as to the SEPC and rejected
the BEnpl oyer's argunents that (1) it was bei ng prevented from exercising
its right to confer with an enpl oyee or group of enployees at any tine
wth respect to any topic; (2) the SEPC was not in fact a "l abor
organi zation" wthin the neaning of Section 1153 (b) of the Act; and (3)
anti-uni on ani nus necessary to establish a violation of Section 1153(Db)
cannot be found since a union organizing drive was not bei ng conducted at
the tine the SEPC was forned.

REMEDY
The Board required the Enpl oyer to cease and desi st from
domnating, supporting or interfering wth the formati on or
admnistration of any |abor organi zation, and to take the affirnative
action of disestablishing the SHPC as the representative of any of
its agricultural enpl oyees.

The Enpl oyer was al so ordered to grant discrimnatees Felix,
Garza and De La Rosa reinstatenent wth back pay.

This case summary i s furnished for information only and is not an official
statenent of the case, or of the ALRB.

5 ALRB No. 6



STATE G- CALI FORN A
BEFCRE THE
AR AGLTURAL LABCR RELATI ONS BOARD

SUPER R FARM NG GOMPANY, | NC Case Nos. 77-CE6-D

Respondent

and

WN TED FARM WIRKERS GF AMER CA,
AFL-A O -D
77-CE133-D
77-E-133-1-D
77-C&214-D

N N N N N N N N N N
\l
n
w
@
O

Charging Party

Nancy Kirk, appearing for the
General Qounsel ;

David E Smth, of Indio, Glifornia, e

and Bert C Hoffnan, Jr., of Doty, S
Qui nl an, Kershaw & Fanucchi, of Fresno, fr =
Galifornia, appearing for the Respondent; R
=
Deborah MIler, of Delano, California, =),
appearing for the Charging Party. ANy

DEa ST ON

STATEMENT G- THE CASE

David C Nevins, Admnistrative Law Gficer: This case wasg, heard by
me between Septenber 26 and Cctober 18, 1977, in Delano, Galifornia.=— The
original Consolidated Conpl aint was issued on July 27 and the First Anmended
(onsol i dated Conpl ai nt was then issued on Septenber 12. Further anmendnents to
the conpl aint were added at the hearing.

1/ Unl ess otherw se stated, all dates hereinafter refer
to 1977.



The conpl aint, as anended, is based on charges filed by the
Lhited FarmWrkers of America, AFL-A O (hereafter the "URW),
agai nst the Respondent, Superior Farming Conpany, Inc. Respondent
admtted at the hearing that the witten charges referenced
inthe First Anrended Conpl aint were duly served upon it on various dates
bet ween March and Septenber. The conplaint, as
anmended, alleges that Respondent violated the Agricultural Labor
Rel ations Act (hereafter the "Act") in nunerous respects, alleg-
ing violations of Sections 1153(a), (b) , (c) , (e) , and (f).2/

Al the parties were represented at and given a full
opportunity to participate in the proceedings. In addition, the General
Counsel and Respondent filed post-hearing briefs.

Upon the entire record, including ny observation of the
deneanor of the w tnesses and ny consideration of the parties'
respective briefs, I nake the follow ng:

FIND NG5S GF FACT AND GONCLUSI ONS CF LAW

. Jurisdiction.

The conpl ai nt, as anended, alleges that Respondent is an agricul tural
enpl oyer within the neaning of Section 1140.4(c) of the Act and that the
UFWis a | abor organi zation w thin the neaning of Section 1140.4(f) of
the Act. The Respondent's answer admts these allegations. Accordingly,
| find the instant dispute falls wthin the jurisdiction of the Act.

1. Background Facts.

The Respondent is a large agricultural enployer in
Kern Gounty, Galifornia. Qurrently, it grows sone thirty to

2/ Oh April 26, 1977, the Board issued a decision certifying the
UFWas bargaining representative of the Respondent's

agricultural enpl oyees, based on the results of an election held
Septenber 11, 1975. 3 ALRB No. 35. The First Conplaint charged that
Respondent unlawful |y refused to honor the UFWs certification and to
bargain wth the UPWfollow ng its certification. That charge was
captioned as 77-CE33-1-D This refusal to bargain charge was dropped
inthe Frst Arended Conplaint, but at the pre-hearing conference held
on Septenber 19, the Respondent and General Counsel stipulated that the
refusal to bargain allegations of the First Conplaint be amended into
the First Amended Conplaint. During the subsequent course of this
proceedi ng, how ever, the parties stipulated that the allegations
concerni ng Charge No. 77-C&33-1-D shoul d be severed fromthe renai ni ng
charges against Respondent and dealt with on the basis of the
parties' stipulation wthout a hearing. Accordingly, Charge 77-
(E33-1-D became the basis of a separate Decision and Qder by

me, dated Decenber 3, 1977. In that Decision and Oder the Res-
pondent was found to have violated Sections 1153(e) and (a) by
refusing to bargain wth the UFW



thirty-five crops, including citrus fruits, table and w ne grapes,

alnonds, and stone fruit. spondent s a whol | y-owned subsi -
di arly of Superior Gl Gonpany and is a corporation organi zed under
the laws of Nevada.

The Respondent began its agricultural operations in
1968; by 1970 it had sone seven thousand acres. |Its acreage
approxi mately doubled by 1973, and its purchase of Poso Ranch
brought its present size to sone thirty-seven thousand acres.

Poso Ranch was purchased fromRoberts Farm which at that tine
was under contract wth the UFW After the purchase of Poso the UFW
denmanded recognition fromthe Respondent as the enpl oyees' collective
bar gai ni ng agent and pi cketed the Respondent to attain that recognition.
The Respondent refused to recognize or deal wth the UFW But, In
pur chasi ng Poso Ranch the Respondent hired a nunber of supervisors and
enpl oyees who had previously worked for Roberta Farm Respondent's
current work force varies between approxi nately eight hundred to one
thousand full-time enployees and two thousand enployees during its
peak season.

After the Act was passed by the Sate Legislature, in June of
1975, the Respondent began engaging in a canpaign to discourage its
enpl oyees from supBortl ng the UPW During the nonths of July and
August  anti-Unhion buttons were distributed by Respondent to
supervi sors and enpl oyees, and supervisors spoke wth and distributed
Id:{/\(/arat ure to enployees |ikew se seeking themto vote against the

Shortly after the Act becane effective, a representation el ection
was conducted anong Respondent’'s enpl oyees. As noted, in that election
amgority of those eligible voters who ;; voted sel ected the UFW_ and
in April of 1977 the UFWwas certified as the enpl oyees' bargai ni ng
representative. By the end of May the Respondent advi sed the UFWt hat
it would not recognize or bargain wth it; the Respondent admttedl y
does ns)t accept the validity of the UFWs certification. (See Note 2,
supr a.

~ So far as the record denonstrates, virtually no UW
activity took place on Respondent's premses between the 1975
el ection and certain events occurring in the spring of 1977,
events described below The Respondent did, however, enﬂage in
22 another canpaign in latter 1976, this one ained at the defeat of
Galifornia State Proposition 14. Proposition 14, of course, was
a bal | ot proposition seeking to ensure certain collective bar-
gai ni ng and other rights 1n behalf of unions and enpl oyees. The
Respondent opposed that proposition.

The Respondent's Proposition 14 canpaign consisted of
systematically placing "No on 14" stickers on its nany Conpany
vehicles, posting simlar signs onits property, and distributing
anti-Proposition 14 |literature to enpl oyees. Some supervisors
nmay al so have worn the sane anti-Uhion buttons as were distri-
buted during the UPWs 1975 el ection canpai gn, white buttons
wth a black line angling down (buttons representing the inter-
nati onal synbol for no), although the Respondent did not



distribute such buttons in 1976 to its supervisors.

At the hearing Respondent's president, Fred W Andrew
acknow edged that Respondent's position was that its enpl oyees had no
need for a union and that Respondent opposed the UFW s representation
of its Egglsoyees. The Respondent's position is as true nowas it
was in :

[11. The Unfair Labor Practices Al eged.

The conpl ai nt, as anended, charges that Respondent vi ol ated
Section 1153(a) of the Act by unlawful |y interrogating enpl oyees
regarding their support for the UFW Sections 1153(a), (b), and (f) by
creating, dom nati ng, assisting, interfering with, and bargaining wth a
| abor organi zati on known as the Superior Enpl oyees Progress Commttee;
and Sections 1153(a) and _ _
(c) by discharging or refusing to rehire the fol | ow ng enpl oyees: Juan
and Manuel a Medi na, |rna Mendoza, John Castro, Arnold Garza, Leocadi a
Felix, Leonardo Serbin, Ruben Chavez, Donato Torres, Samuel De La Rosa,
Charl es Wwonan, and Raf ael Reyes. 3/

The Respondent denies it violated the Act.

. In dealing with the various allegations contained in the
conpl ai nt, as anended, consideration wll be given separately to each
allegation, first as to its facts and next the concl usions reached on the
basis of those facts. Mst of the allegations present disparate factual
consi derations, although to the extent possible those allegations
(particularly the discharge all egati onsg) Wil be presented in
chronol ogi cal order.

V. The Superior Enployees Progress Commttee.

A The Qigin, Qperation, And Functioning & The Commttee

Only days after the Act was enacted the Respondent
promul gated what it termed as a "Probl em Sol ving Pl an For Enpl oyees.” The
noti ve behind the genesis of this "Pan" is a natter of conjecture.
Respondent' s president, Fred Andrew, clained that wth the ever-
I ncreasi ng size of Respondent's operations and the consequent
depersonali zation in its enpl oyer-enpl oyee rel ati ons, he thought it
necessary to devise a nethod to inprove communi cation between enpl oyees
and managenent representatives. Cn the other hand, the "H an" was
pr onul gat ed

3/ The al | egati ons concerni ng Juan and Manuel a Medi na and | rnma
Mendoza (Paragraphs 8(c) and #h) of the First Arended Conplaint) were
dismssed at the conclusion of the General Gounsel's case in chief,
follow ng the noti on nade by Respondent. The di scharge al | egati ons
concerning Charl es \roman and Rafael Reyes were offered as anendnents to
the conplaint while the hearing was in progress. The anendnent
concerning Charles Wwonman was permtted, but a ruling was reserved as to
the propriety of anending the conplaint in respect to Rafael Reyes, as
di scussed infra.



coincidentally wth the passage of the Act and had, as one of its
admtted purposes, the intent to establish a meani ngful nethod

for enpl oyees to air their grievances and thus create an environnent
wher e uni oni zation was not felt necessary.

I n several nenoranda i ssued by Respondent super -
visors and enpl oyees were advi sed that henceforth enpl oyees coul d di scuss
their problens, with inpunity, wth supervisors and
nmanagenent personnel in order to correct probl ens that mght otherw se
grow and breed discontent. In a nenorandum dat ed
June 18, 1975, supervisors were told, "No nmatter what the probl em
(busi ness or personal) the i nmedi at e supervisor and ot her .
managenent personnel 1n the Conpany shall work with the enpl oyee in an
effort to find the proper solution.” In a separate neno-
randumdat ed the sane day, enpl oyees were inforned,

Probl ens both personal and in connection
wth your job are alnost certain to

arise fromtine totine, and it is the
sincere desire of the Gonpany to work

wth you in finding fair and just solutions
Only through worki ng toget her

can we build a happy and enthusi astic
teamon whi ch everyone wll be proud to

be a nenber.

The Problem Sol ving P an essentially called for enpl oyees
to discuss their problens wth i nmed ate supervisors, whether crew boss,
foreman, or supervisor, and if the resulting solution was unsatisfactory to
t he enpl oyee i nvol ved, he coul d seek anot her solution fromeither the
enpl oyee rel ations supervisor, Bill Keever, or soneone el se of the
enpl oyee' s choosing i n nanagenent. Problens were to be treated
confidentially by nanagenent. The "Plan” was re-enphasized in a
subsequent nenorandum to enployees, dated August 20, 1976.

_ In a nenorandum dated MNovenber 9, 1976, however,
President Andrew indicated to Respondent’'s supervisors that due
to a continuing "reluctance on the part of our hourly and non-
supervi sory sal ari ed enpl oyees [L to express or discuss their
true feelings and concerns” that Respondent's nanagenent was
formng the Superior Enpl oyees Progress Committee (hereafter re-
ferred to as the "SHC'). The general purpose of the SEPC was
characterized in literature distributed by Respondent to em
pl oyees. Thus, in a nenorandumdated Novenber 10, 1976, em
pl oyees were inforned that

[t]he Coomttee wi |l be made up of non-
super vi so_r?/ per manent enpl oyees whose
purpose w Il be to provide an effective
way for hourly and non-supervisory sa-

| aried enpl oyees to bring to nanage-
ment's attention suggestions, conplaints
and probl ens connected wth their day to
day well-being. This action by nanage-
nent expands our "Enpl oyee Probl em



Sol vi ng Pro?rarr'f and hopefully will also
i nprove enpl oyee commni cati ons.

I n Decenber, 1976, and February, 1977, issues of "Sprouting GOf,"

Fﬁspondent's "newspaper” for enpl oyees, Respondent i ndicated
t hat

&t]he mai n purpose of the Conmttee is
o0 provide an effective way for em .

pl oyees to exchange i nformation, bring
suggesti ons, conplaints and {ob-_
connected problens to the attention of
Managenent and al so to work wth

Managerent toward i nprovi ng worKi ng con-
ditions, safety, health, noral e, efficiency
and producti on.

_ ~ Several of Respondent's nanagenent officials, par-
ticul ar!g |l Keever, the enployee relations supervisor, were
responsible for approving the by-laws which governed the SHPC
The SEPCs by-laws set forth its purpose, enployee eligibility
tosit onthe Coomttee, the units of representation which woul d
el ect representatives, the timng for and nature of electi n? re
presentatives, the SEPCs officer structure, the schedule o
neetings, and the SEPCs procedure for handling suggestions and
conplarnts. In drafting the SEP Cs by-lans M. Keever reviewed
and incorporated portions of other enployee grievance (JOI ans, incl udi ng
pl ans from conpani es whose enpl oyees were represented by
unions. Representatives for the SEHPC were elected in Novenber, 1976,
in an el ection conducted and tabul at ed by Respondent's
nanagenent

Gommenci ng in Decenber, 1976, the SEHPC began to
hold its neetings. Thereafter, two meetings per nonth took
pl ace through April, one neeting on the first Friday of each
nonth and a second meeting on the next Friday; nanagenent offi -
cials frequently attended the second neeting each nonth, as
pl anned, to consider the problens, conplaints, or suggestions
arisingat the first neeting. B Il Keever, however, sat in on
the first four neetings held by the SEPC hel ping and instruct
ing the coomttee nenbers on howto conduct thelir business.
Keever's own secretary, Rosalie Saco, was the recording secre-
tary for the SEPC and drafted mnutes of the neetings, supplying
such mnutes (in English onlé/) to commttee nenbers and nanage-
ment officials. The elected representatives net on Respondent's
premses during work-tine and were paid for their attendance.

Mnutes fromthe el even SEPC nmeetings that were
hel d i ndicate that rmany topi cs were discussed. Sone of those
topi cs i ncluded enpl oyee transfers, wage di screpanci es between
enpl oyees, |ow wage rates, pay for "showup"” time, the establish-
nment of a credit union, insecticide spraying hazards, difficulties wth
forenen, tine card probl ens, and a conpl aint regardi ng the di scharge of
an enpl oyee. Thus, despite M. Keever's adnonition to conmttee
nenbers that the SEPC was not a forumfor consi deri ng wage probl ens,
the neetings' mnutes reflect that in
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one fashi on or anot her V\age conpl ai nts or wage adj ustnents were
frequently brought up at the neetings. 4/

The SEHPC was eventual |y di sbanded after its first
neeting in My (Myy 6). By that tine the UFWhad filed an unfair
| abor practice charge attacking the SEPC  Subsequent to
that charge, B Il Keever inforned SEPC nenbers that the charge
was made and that until further examnation of it SEPC neetings
were discontinued. Apparently, the SEPC has not met agai n since My 6.

B. Analysis And Concl usi ons
1. Domnation, Interference, and Support

Section 1153(b) of the Act provides that it is an
unfair |abor practice for an enpl oyer

[t]o domnate or interfere wth the formation
or admnistration of any | abor organi zati on or
contribute financial or other support toit.
However, subject to such rules and regul ations
as nay be made and publi shed by the board
pursuant to Section 1144, an agricultural em
pl oyer shall not be prohibited from per-
mtting agricultural enpl oyees to confer

w th himduring working hours w thout |oss

of tine or pay.

The General CGounsel contends that Respondent violated Section Ho3(b) in
creating and dealing wth the SEPC

O course, the first prerequisite to a finding

t hat ResBondent viol ated Section 1153(b) is to determne whet her the SEPC
was a |l abor organization wthin the neaning of the Act
Al though Respondent argues that the SEPC cannot be described as a | abor
organi zation, characterizing the SEPC instead as nerely
a communi cation vehicl e between enpl oyees and nanagenent, little doubt can
%i st that the SEPC was a | abor organi zation as that termis defined in the

t.

The terml abor organization is defined in Section
1140. 4(f) and includes within that definition any organi zation
or "enpl oyee representati on commttee or plan" ich exists "in
whole or In part [] for the purpose of dealing wth enpl oyers
concer ni ng gri evances, |abor disputes, wages, rates of pay, hours: of
enpl oynent, or conditions of work. ..." at definitionis identical to the
one set forth in the National Labor Rel ations

4/ Anold Garza was one of the twel ve el ected represen-
tatives and Sanuel De La Rosa was one of the twelve el ected al -
ternate representatives. As wll be noted later, Garza was a frequent
speaker at the SEPC neetings, often conpl ai ni ng about
the wage structure affecting the enpl oyee group he represent ed.



Act, as anended (29 US C 8151, et. seq., hereafter referred to
as the "NLRA'). As precedent under the NLRA conpel s, the defi -
nition of a labor organi zati on nust be broadly construed; the

exi stence of any of the purposes enunerated in the Act (e. g.,
dealing wth grievances or conditions of work) is sufficient to
establ I sh an enpl oyee organi zation or coomttee as a statutory

| abor organization. NL. RB y. Gabot Carbon Go., 360 U S 203
(1959); NL.RB v. Ampex Corp., 442 F.2d 82 (CA 7, 1971), cert.
deni ed, 78 LRRV 2704.

Wt hout doubt, the SEHPC, conposed of enpl oyee re-
presentatives, existed for dealing wth nost, if not all, of the
pur poses that woul d establish it as a | abor organization. The
SEPC s mnutes are replete wth instances where natters such as
wage probl ens, di scharges, enpl oyee transfers, show up pay, rest-
roomfacilities, hours worked, distinctions between full-tinme and
part-tine enpl oyees, and time card probl ens were di scussed. A
the very | east such probl ens as were rai sed by nenbers of the SEHPC
can be characterized as enpl oyee gri evances or di scussi ons
regarding conditions of work. Indeed, two of the central purposes
of the SEPC as stated by its own by-laws, were "to bring
suggestions, conpl aints and j ob-connected problens ... to the
attention of Managenent" and to "work wth Managenent toward im
provi ng worki ng conditions, safety, health, norale, efficiency and
production for all concerned. ' e mght ask if those stated
pur poses do not enconpass nearly all conceivabl e goals of any
| abor organi zati on.

Nor can any doubt exist that the SEHPC was "deal i ng
w th" the Respondent concerning grievances and enpl oyee wor ki ng
conditions. Thus, the SEPC mnutes reflect that as a result of
SEPC nenbers' suggestions or conplaints a special neeting was
arranged to di scuss shop enpl o?/ees' wages, supervisors responded
to the SEPCregarding its conplaints, several problens were
corrected (e.g., restroomfacilities and at |east one wage com
plaint) , and even the formation of a credit union was pursued by
Respondent S managenent at the SEHPC s suggesti on.

Fur t her nor e, nana%enent representatives not only
attended regul ar SEPC neetings, but they also net regularly wth
the SEPC at the second of its two nonthly neetings to respond to
enpl oyee conpl ai nts and suggestions. And, as indicated by the
Respondent' s enpl oyee rel ations supervisor, B Il Keever, he regu-
larly reviewed SEPC mnutes and sought to resol ve various problens
that had been raised at the neetings. Enpl oyee commttees having
no nore deal i ngs wth their enployers than did the SEC have been
repeatedly held to be | abor organizations "dealing with" their
enpl oyers w thin the neanin NLRA provisions simlar to
Sections 1140. 4éf) and 1153?b) NLRB v. Qapper's Mg. , Inc.
, 458 F.2d 414 (C A , 1972); NL.R B v. Thonpson" Rano

VWol dridge, Inc., 305 F. 2d 807 (CA 7, 1962); STRInc., 221 NLRB
496 (1975); Frenont Mg. G., 224 NLRB 597 (1976), affirmed, 96
LRRM 3095 (C A 8, 1977).

“As the cases cited in precedi ng paragraphs al so
clearly establish, doubt cannot reasonably exist that Respondent



interfered wth, domnated, and supported the SEPC in contravention of
Section 1153(b) . The very inception of the SEPC was the
Respondent's i1dea. The Respondent, not the enpl oyees, devised,

set forth the conditions of, and conducted the el ection of repre-
sentatives, promul gated the by-laws and purposes of the SEPC

schedul ed and notified the representatives when neetings were to
be hel d, [ﬁrow ded working tine and facilities for SEPC neetings, and even
had a hi gh nanagenent representative (Keever) present .
during several SEPC neetings to assist in conducting the neetings. And,
when SEPC nenbers attenpted to rai se certain problens such

as racial discrimnation or broadl y-based wage conplaints , it was
Respondent ' s nanagenent that sought to limt and control such _
topics. In addition, Respondent had M. Keever 's own secretary inpl anted
as the recording secretary for the SEPC and Respon- _ _
dent's officials recei ved SEPC mnutes (typed only in English) to review
what that coomttee was doing. |n fact, Respondent not

only was the originator of the SEPC but it encouraged the enpl oyees
to participate in the SEPC plan, and it was Respondent
whi ch di sbanded the SEPC after May 6. It is fair to say, as one court
remarked under simlar circunstances, " [ e ] verything neces-

sary for its functioning was done by managenent except for the attendance
of enpl oyees sel ected for each neeting. . . [and] . o
[t]here 1s nothi nﬂ ... to suggest that the procedure would continue if it
\II:\erZS | ef t85up to the enpl oyees." Anp ex, supra, 442

: at .

Al though the Respondent points out salient purposes
for the SEPC both for the Respondent and its enpl oyees, and
argues that the SEPC was not established during a union organi -
zational canpaign in order to defeat another union, these factors
are largely irrelevant to the statutory considerations . An em
ployer' s good faith and salutory purposes in creating, interfer-
Ing wth or domnating a | abor organi zati on are not consi derations
that bear on whether that enpl oyer violated Section 1153
(b) See C]_apBer'_s Mg. , supra, 458 F.2d 414. Nor can it be
sald that in barring Respondent fromsupporting, interfering
wth, or domnating the SEPC that the Respondent is thereby prevented
fromconplying wth that portion of Section 115 3(b) which
assures its enployees the right to confer during work tine wth
Respondent. The Respondent's enpl oyees are certainly free to
nmeet wth Respondent and confer wth it regarding their working
condi tions, but the Respondent may not--as it has attenpted to
do—ereate, interfere wth, and domnate a |abor organization for
enployees to serve as their vehicle of commnication wth rmanage-
ment. Cabot Carbon Go . , supra, 360 U S at 218. 5/

5/Nor do | view Respondent's notive in creating the
SEPC to be as_innocent as it asserts it was. The progenitor of
the SEPC, the Problem Sol ving M an, was created by Respondent
proximate to the UPWs organizing canpaign in 1975, established
soon after it becane clear that a statute (the Act) would henceforth
provide collective bargaining rights for enpl oyees, and
had—as one of its admtted purposes--to add an inportant enpl oyee
benefit in the hope that enployees would see |ess need for
an outside union to represent them The evidence strongly
suggests that these sane features continued to exist -- [cont.]




2. Bargaining wth the SEPC

The General (ounsel al so contends that when deal i ng
wth the SEHPC the Respondent viol ated Section 1153(f) of the Act.
That section provides it to be an unfair |abor practice for an
enpl oyer "[t]o recogni ze, bargain with, or sign a collective bar-
gai ning agreenent wth any | abor organi zation not certified pursuant to
the provisions of this part."

Section 1155.2(a) of the Act sheds light on the
General (ounsel's al l egati on:

For purposes of this part, to bargain
collectively in ?ood faith is the perfornance
of the nutual obligation of the agricul tural
enpl oyer and the representative of the
agricultural enpl oyees to neet at reasonabl e
tines and confer in ﬂood faith wth respect to
wages, hours, and other terns and conditions
of enpl oynent, or the negotiation of an
agreenent, or any questions arising

t hereunder, and the execution of a

witten contract incorporating any

agreenment reached if requested by either
party, but such obligation does not com

pel either party to agree to a proposal

or require the naki ng of a concessi on.

Two consi derations exist, however, when enpl oying the foregoi ng
provision to the unl awful bargai ni ng charge | evied here by the General
Gounsel . first, Section 1155.2(a) purports only to define the
Ingredients of "good faith" bargai ning, not bargaining i n general;
second, Section 1153(f) makes it unlawful to recogni ze

or bargain wth an uncertified |abor organi zation. Fnally, it

shoul d be k?ft inmnd that bargaining Is an act of narrower com
pass than "dealing wth" a |abor organization, the focus of a

Section 1153(b) violation. See Cabot Carbon, supra, 360 U S at 6/

. Qur starting point should be a careful review of the SEPC
meetings, as reveal ed through their mnutes. They show 22 the
followng, inter alia:

5/ continued] --through creation of the SEPG - nanel vy,
that the SEPCwould serve to encourage enployees to reject the
UFWin the event the UWWreturned again to organi ze Respondent's
enpl oyees

6/ The National Labor Relations Act does not contain
a provision conparable to Section 1153(f) of our Act, for bargain-
ing wth an uncertified | abor organi zation under the federal statute
is not prohibited. Thus, controlling precedent wll not be found under
the federal act when testing Respondent’s conduct vis-a-vis the SEPC
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(a) During the first SEPC neeting, on
Decenber 3, 1976, a conplaint was raised by Arnold Garza regard-
i ng the wages of shop enpl oyees. Follow ng that conplaint a separate
neeting was held wth B Il Branch, B Il Keever, M.
Garza, and the shop enpl oyees wherei n wages were di scussed. A -though
nothing evolved directly fromthat neeting, it was only
nonths later that M. Branch instituted a wage recl assification which
systenatically affected the shop enpl oyees' wage structure.

(b) A the next SEPC neeting, on Decenber 10,
a request was raised by a representative regarding the rotation of
irrigators on the night shift so that night work woul d be _
nore evenly spread anong the irrigators. At the fol |l ow ng neeting, on
January 7, the supervisor of the irrigators submtted his
promse to devise a neans for such a rotation.

é Smlarly, at those two nmeetings a com
plaint was rai sed and settled with respect to the heating and
cooling equipnent in the office area at Ranch 75, a conpl ai nt that
was sati sfied when a repai rman corrected the si tuati on.

(d) A the January 7 neeting a conpl ai nt was
raised with respect to the tinely increase of wages for em
pl oyees who were transferred into higher wage classifications.
At the next neeting it was announced by a nanagenent representative that
a new net hod was bei ng used to correct the situation.

(e) A the January 14 meeting an SEPC repre-
sentative conpl ai ned about the |ack of restroomfacilities in his work
area; at the next neeting it was announced by himthat the
probl em had been corrected by adding nore facilities.

_ (f) Likewse, at those two neetings a probl em
was raised and settled regarding delays in getting parts from
t he war ehouse.

_ (g0 A the January 7 neeting one of the SEPC
representatives raised the idea of bringing in a credit union for
enpl oyees. M. Keever |ooked into the natter and, at the March 11
meeting, he reported back that if Respondent's errpl oyees denonstrat ed
their support for a credit union he would arrange a neeting wth a credit
uni on representative.

(h) At the March 11 neeting one of the repre-
sentatives requested an increase in work hours for the irrigators in his
area. A though the hours were not generally increased,
the representative was inforned that his irrigators could transfer into
ot her areas where nore work was avail abl e.

(i) A the March 4 neeting a representative
conpl ai ned that enployees in his area were being forced to spray
i nsecticides or chemcals when it was wndy. At the next neeting M.
Keever announced that the probl emwoul d be corrected.

(j) During the two neetings in April a
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probl emwas rai sed wth respect to enployees signing their tine cards or
tine sheets early in the norning, rather than at the

conpl etion of their work; and by the My 6 neeting it was

announced that the conpl aint had been adj ust ed.

(k) A the April 8 neeting nanagenent offi -
cials, at the urging of SEPC representatives, indicated that
time woul d be provided for themto meet wth enpl oyees fromthe
areas they represented in order for the representatives to becone
famliar wth their constituents and their probl ens.

A though the el even SEPC neetings dealt wth
nyriad conpl aints regardi ng i ndi vidual enpl oyee probl ens as well, the
foregoi ng revi ew denonstrates that group probl ens and suggesti ons al so
provided an inportant focus of attention between the SEPC and
Respondent ' s nmanagenent. Wiile one mght charac- .
terize sone of the group |orobl ens or conplaints described as
grl evances, nost are equally or nore akin to subjects commonly
ealt wth in collective bargaining. For exanple, the institution of a
credit union, the availability of time for the SEPC representatives to
neet wth their constituents, the regul ati on of heating problens, the
avai lability of increased work hours, the adequate provision of restroom
facilities, the safety of chemcal spraying techniques, and insuring the
accuracy of tine sheets are all subjects relating to worki ng conditions
that an enpl oyer and | abor organi zati on rmay bargai n about .

Vére the term"bargai ni ng" to exclude the types of
di scussions (and agreenents) as wtnessed in the SEPC mnutes an undul y
narrow construction of that termwoul d energe and the policy inherent In
Section 1153(f) would be frustrated. A though no formal, witten
agreenents were reached between the SEPC and o
Respondent, the exi stence of such agreements is not a condition precedent
tofinding that the parties bargained. Nor can it be
controlling that the Respondent nay have reserved to itself the right to
agree wth the suggestions nade by the SEPC, for that
reservation i s not unlike nost bargai ning between enpl oyers and | abor
or gani zat i ons.

_ 1t is ny conclusion that the term"bargaining" as
enpl oyed in Section 1153(f) includes the type of activity and
dealings that existed between the SEPC and Respondent during the
SEPCs short life. See Arkay Packaging Corp., 221 NNRB 99
(1975). And, in any event,it Is ny conclusion that Respondent
recogni zed the SEPC as a | abor organi zation representing its em
ployees during the first half of 1977. Accordingly, I find that
Respondent violated Section 1153(f) of the Act by both recogni ze-
ing and bargaining wth the SEC

V. The Respondent's Purported Interrogation.

A Aurelio Menchaca's Effort To Gain Infornati on From
Enpl oyees

During March and April of 1977, the Respondent
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began passing out five-by-eight inch cards to enpl oyees. Aurelio
Menchaca, the Respondent’s | abor coordinator, was given the res-
ponsibility to pass themout. 7/ The cards requested enpl oyee nanes,
addresses, social security nunbers, and birth dates.

According to the card, the infornati on was requested "under the | aw of
the Sate of Galifornia" and could be supplied to the

Agricultural Labor Relations Board and union organi zers. n the card,
the statenent appears at the bottom "I AMNOI WLLI NG TO

SUPPLY ANY | NFCRVATI ON THAT | HAVE NOT VR TTEN ON THS CARD " An

enpl oyee could sinply sign his or her name at the bottom

thereby indicating an unw | lingness to supply the additional infornation.

o At least two witnesses who testified at the hearing
recal | ed receiving cards fromMenchaca. Mnchaca, significantly, had
been the Respondent's chief spokesman agai nst the UFWduri ng
the 1975 canpai gn. |Irnma Mendoza, who worked in the crew of
Andres Arrendondo, renenbered that Menchaca cane to her crew and
distributed the cards to her entire crew telling themto ook at the
cards and si gn themif they w shed the Conpany to give the Lhion their
addresses and be visited at home by the Union. After the enpl oyees
signed and/or filled out the cards they returned .
themto Menchaca. Smlarly, Donato Torres renenbered Menchaca coming to
his crew, passing out the cards, and aski ng enpl oyees _
to sign and put their addresses on the cards if they w shed Uhion
oLganl g/ers to cone to their hones or to the fields to speak wth
t hem

B. Analysis And Concl usi ons

The General Gounsel asserts that Respondent viol at ed
Section 1153(a) of the Act when it distributed to and col | ected from
enpl oyees the cards seeking certain information fromthem It was
uncontradi cted that enpl oyees were told to provide the infornation
requested if they desired a union to

7/ As | abor coordinator, M. Menchaca was basically in-
volved in the hiring process. Generally, crew bosses, forenen,
or supervisors (as such positions are known in Respondent's
oger ations) were responsible for hiring those needed to perform
the particular tasks at hand. Menchaca woul d coordi nate their hiring,
either informng themof their needs at the tine, or
hiring the enpl oyees directly if the other persons were unable to fill
their enpl oynent needs. In any event, Menchaca was respon-
sible for insuring that new enpl oyees filled out the proper Conpany
appl i cation forns.

8/ According to Bill Keever, a search of all the cards
filled out or signed by enpl oyees, about two hundred to three
hundred in all, turned up only two fromall those who testified
at the proceedi ng, Sanuel De La Rosa and |rna Mendoza. Neither of these
persons filled out the information requested, but onl?/
signed the cards. Fromthe face of the card, one woul d conclude that an
enpl oyee who nerely signed it wthout providing the other
Infornation declined to provide such other information.
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visit themat their homes, and the cards thensel ves indicated
that the infornmation asked for on the cards, if provided by the
enpl oyee, coul d be turned over to the Board and Whi on organi zers.
The enpl oyees were given the option to only sign the cards if
j[hfey did not wish to provide the Board and Lhi on organi zers the

i nfornation.

The General Counsel clains that distribution of the
cards anounted to unl awful interrogation of enployees regarding
their Uhion synpathies. | agree

A though years ago the National Labor Rel ations
Board indi cated that enpl oyer interrogation of enpl oyees woul d be
measured "under all the circunstances [as to whether] the inter-
rogation reasonably tends to restrain or interfere wth the em
pl oyees in the exercise of rights guaranteed by the Act," 9/ that
aﬁency subsequent |y set down clear and firmstandards to determne
whet her an enpl oyer's questioning of enployees (at least in
i nstances of systenatic questioning, as here) tends to restrain,
coerce, or interfere wth enpl oyees' statutory rights. Thus, in
S rucksnes Gonstruction Go.. Inc., 165 NLRB 1062, 1063 (1967),
the federal agency stat ed:

Absent unusual circunstances, the poll -
ing of enpl oyees by an enployer wll be
viol ative of Section 8(a)(l) of the Act
unless the follow ng safeguards

are observed: (1) the purpose

of the poll is

to determne the truth of a union's
claamof najority, (2) this

purpose i s communi cated to the

enpl oyees, (3) assurances agai nst
reprisal are given,

(4) the enployees are polled by secret
ballot, and (5) the enployer has

not engaged in unfair |abor

practices or otherw se created a
coer ci ve at nospher e.

O course, by Section 1148 of our Act our Board is to fol l ow
appl i cabl e precedent of the NLRA

It is clear that Respondent’'s distribution of cards to
enpl oKees failed to neet the standards set forth in .
Strucksnes. Frst, no assurances against reprisal were given to
the enpl oyees when they were asked to fill in the cards. Second,
the cards obviously identified by nane those enpl oyees who returned
themto Respondent, thus elimnating any secrecy to the
sentinents their responses suggested. Third, the cards were
distributed by an enpl oyer whose policy against the UFWand uni ons
had been nade repeatedly clear to e I%ees and were distributed by
an agent of Respondent (M. Menchaca o had been instrunental
during 1975 in expl ai ni ng Respondent’s opposition to unions.

Nor can nmuch doubt exist that the cards sought

9/ Blue Hash Express, Inc., 109 NLRB 591, 594 (1954).
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information that an enpl oyer under our Act is barred fromseeking.; It
sought fromenpl oyees their designation as to whether they .

w shed to provide personal information to unions so that such uni ons
coul d contact and organi ze the enpl oyees at hone. Those

providing the requested i nformati on woul d thereby tend to believe
they had indicated a preference for unions or shown their

synpat hi es for unions, while those refusing to provide such informnation
would tend to believe they had indicated their opposi-

tion to unions. The Respondent thus inposed on enpl oyees the need

to reflect whether they w shed to be contacted at hone by

union organizers or not. As was said in NL. RB v. Hary F

Berggren & Sons, Inc.. 406 F.2d 239, 244-245 (C A 8, 1969), .
cert. denied, 396 U S 823 (quoting wth approval fromthe dissent in
Bl ue Hash Express, supra) :

Wien an enpl oyer inquires into organi za-
tional activity ... he invades the
privacy in which enpl oyees are entitled
to exercise the rights given themby the
Act. Wen he questions an enpl oyee
about Uhi on organi zati on or any con-
certed activities he forces the enpl oyee
to take a stand on such issues whet her
or not the enpl oyee desires to

Mbr eover, enp o%er interrogation tends
toinplant in the mnd of the enpl oyee

t he apprehensi on that the enpl oyer 1s
seeking information in order to affect
his job security and the fear that eco-
nomc reprisal, wll followthe question-
ing. * * * * |nterrogation thus serves
as aninplied threat or a warning to em
pl oyees of the adverse consequences of
organi zation and di ssuades themfrom
participating in concerted activity.

_ The Respondent counters the foregoi ng approach to the probl em of
interrogation by claimng a legitinmate purpose 20 for its questioning.
It asserts that it was difficult to collect enpl oyee nanes and addresses,
which information is regw red under Board rules and regul ations, 10/ but
conceded its desire to denonstrate how nany enpl oyees did not w sh their
nanes and addresses to be turned over to union organi zers. The Respon-
dent's contentions, however, are unpersuasive.

Mbst inportant, Respondent's notive in distributing
the cards to or questioning enployees is not relevant to

10/ Uhder the Board' s Emergency Regul ations, Sections
20310(a) (2) and 20910(c), enployers nust turn over to the Board, for
uni on use, the names, addresses, and job classifications of
enpl oyees when a union files either a notice of intent to organi ze an
enpl oyer or a petition for certification.
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consi deration under 1153(a). The adverse effects of enpl oyee
questioning "can follow interrogation regardl ess of an enployer's
notive." Harry F. Berggren, supra, 406 F.2d at 245. In addition, the
Board s regul ati on requi ri ng enpl oyee nanes and

addresses does not allow for the selective granting of such infornation,
particularly when that selection is instigated by the

enployer. Furthernore, as M. Keever admtted, many of Respondent's
enpl oyees' nanes and their addresses are recorded on the

Respondent' s conputer, indicating that Respondent not only had

easy access to such infornmation but sought prinmarily by its card

coll ection to oppose giving up those nanes and addresses if, and when, a
uni on cane to organi ze its enployees in the future.

hopi ng to have as many workers as possible refuse to provide the
infornmation, the Respondent intended to show cause why it woul d not
provide that information.

Uhder the clear weight of federal precedent it
nust be concl uded that Respondent's distribution and col | ection
of cards from enpl o?/ees during 1977 viol ated 1153(a) of the Act. The
Respondent unl aw ul sought | nf ormation fromits enpl oyees whi ch coul d
openly reveal to thelr er‘rﬁl oyer their synpathies toward unions or union
organi zing and did so wthout insuring the
proper safeguards. Thus, the Respondent interrogated enpl oyees in a
fashi on that woul d reasonabl y tend to restrain, coerce, or
interfere wth their protected activities.

M. The D scharges.
A Rafael Reyes

1. Satenent of Facts:

~ On Decenber 1, 1976, Rafael Reyes began his em .
pl oyrnent wth Respondent, pruning grape vines. He was hired by diofas
Hores, boss of the crew, o had known Reyes for some twenty years and
who lived in the sane city as Reyes, Delano. Hores's crew records
Ingl cr:Tgte t7hat Reyes worked regul ar crew hours from Decenber 1 through
cenber 7.

O Reyes's first day of work he drove his own
vehi cl e, on which he had a bunper sticker urging a yes vote on
Proposition 14. Reyes recalled that Foreman F ores approached
himduring the first day and told Reyes that his bunper sticker had
gotten himin trouble, that the forenan was told by his
supervi sor that he had strikers in his crew Hores reputedy told
Reyes that he shoul d renove the sticker, and Reyes agreed.
Hores, hinself, then renoved the bunper sticker, and only a "stain"
renai ned on the bunper. Hores admtted he renoved Reyes's bunper
sticker, claimng not that he had done so because sone ot her supervi sor
had conpl ai ned about it, as Reyes clains Hores told him but because
Reyes was an ol d friend and he thought Reyes woul d have a better chance
of getting enpl oynent on other ranches w thout the Yes on 14 sticker.

. In any event, the sticker was renoved on the first day,
wth Reyes's agreenent. For alnost all of his enpl oynent
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w th Respondent Reyes did not again drive his vehicle, riding instead
w th Manuel Wser.

(nh Decenber 8 Reyes is listed on the crew records
as absent due to sickness, as he is for Decenber 9 and 10 as
well. Reyes clained that on Decenber 7 he informed H ores that
he was ill and woul d return to work when he coul d, |eaving his job at
noon. Hores clained, on the basis of his crew records,
that Reyes worked a full day on Decenber 7 and recal | ed t hat
Reyes was thereafter |isted as sick because Manuel Wser subse-
quently told Hores that REK'GS was absent because of illness. Reyes
apparently drove his own vehicle that |ast day, wth the
bunper stain.

The record becones nurkier in connection wth
Reyes's next encounter with Hores. According to Reyes, he went
to Hores's hone on a Saturday, presumably Decenber 11, seeking his
paycheck. Reyes clains that Hores did not have his check,
told Reyes to pick it up at the ranch, and inforned Reyes that he , was
no | onger enpl oyed, saylng, "because in the tine that had
been put inthat | didn't have any tine therein and that they had tol d
himthat that was all." "Veéll, he told ne that | didn't
have any tine put in because | was ill," Reyes testified.

_ Hores, on the other hand, clained that Reyes cane
to his hone on Friday, presunably Decenber 10, seeking his pay-
check. Hores had brought the check to his house in case Reyes wanted it
and gave the enpl oyee his check. Fores recalled
that, at the tine, he believed Reyes had been absent due to ill-
ness, but that nothing was sai d about the enpl oyee's absence. _
Hores clained he thought Reyes did not look ill and expected him
to return to work on the next Mnday.

_ On the next Monday, Decenber 13, Hores's crew re-cords
list Reyes absent (no reason is assigned). The absence is al so noted on
Decenber 14, 15 and 16 as well, but on the 16th Reyes is listed as
termnat ed because he was absent w thout excuse for five days. 11/

Rat her than having returned to work on Decenber 13,
Reyes apparently began enpl oynment with a | abor contractor that day, as is
I ndi cated on records produced fromone of Respondent's
| abor contractors. Hs immedi ate enpl oynent with that contractor ' can
be expl ained if one accepts the claimof Reyes that he was
notified by Flores of his discharge on the previous Saturday, although
Reyes, hinself, recalled that he did not begin enpl oynent
wth the contractor for sone four days or so after |earning of

11/ Hores claimed that an unexcused absence of three
days calls for discharge under Respondent's policies. He asserted he
gave Reyes extra | eenay because he had known Reyes for a long tine.
Actually, if one includes those days that Reyes is listed as sick,
Reyes's total absence was six or seven days, dependi ng on whether or
not the day on which Reyes was di scharged is incl uded.
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his discharge. n the other hand, it is difficult to explain
Hores's notations on his crew records regardi ng Reyes's absence
after Decenber 10 if Hores had--in fact--notified Reyes he was
di scharged on Decenber 10 or 11, unless the records are i naccu-
rate.

Al though Reyes |eft his enpl oynent in Decenber,
1976, a charge was not filed in his behalf until |ate Septenber,
1977, during the course of the instant proceeding. The Reyes charge
sought to anend an April, 1977, charge relating to the
February, 1977, enploynment termnation of Juan and Manuela
Medi na (whose clains | subsequently dismssed fromthe conpl ai nt
due to a want of proof). The General Counsel noved to anend the
existing conplaint (prior' to ny dismssal of the Medina clains)
to include the charge relating to Reyes, on (ctober 3, a notion | took
under subm ssion despite the Respondent's objection that
the anendnent was barred as untimely by Section 1160.2 of the Act.

2. Analysis and Goncl usi ons:

(a) The Reyes Anendnent

The discharge allegation regarding M. Reyes--
nanel y, that he was di scharged "because of his support and activities on
behal f of the URW specifically regarding the Proposi-
tion 14 canpai gn"--was added to the conﬁl aint by way of an anendnent
dated Qctober 3, during the course of the hearing. A - _
though a ruling by ne was initially reserved as to the appropri at eness
of the proposed anendnent (and evi dence taken subj ect .
to an eventual ruling) , | have concluded that the anendment relating to
Reyes is appropriate (despite Respondent's objection).

_ _ Wil e the Reyes natter was originally sub- _
mtted in the formof an anended unfair |abor practice charge relating
to the subsequent|y di smssed Medina discharges (origi-
nally filed on April 4 and relating to enpl oynent termnations
on February 17), it is unnecessary to consider whether the Reyes
nmatter constituted a proper anendnent of the Medina charge.

Rat her, under the NLRA's simlar procedural provisions the

General Gounsel may anend his conplaint to include natter not
specifically cited in the original charge so |ong as the anend-
nent is cl _osel?/ related to the charge originally filed by a private
party and involves matter occurring wthin six nonths pre-

ceding that original charge. See NL.RB. v. Braswell Mtor

Freight Lines, 486 F.2d 743 (C A 7, 1973); NL.RB. v. R nion

Qoil Co., 201 F.2d 484 (C A 2, 1952). The anendnent nust be
sufficiently close to the original charge to insure that the
General Gounsel is not proceeding on his own initiative but upon the
original charge. NL. RB v. Rex DO sposables, 494 F.2d 588

(CA 5 1974).

Here, the Reyes matter natural ly flowed from

the Medi na di scharge allegations that were set forth in the ori-
ginal and tinely charge. Reyes was enpl oyed on the sane crew as
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the Medinas, his termnation invol ved the sane crew forenman, and his

departure fromenpl oynent occurred about two nont hs bef ore

the Medinas (and wthin six nonths of their original charge). Mre

i nportant, however, when M. Reyes first appeared at the

hearing as a wtness, prior to any anendment involving him he appeared

only as a wtness in behal f of the Medinas, citing cer-

tain events concerning their common forenan that all egedly shed |ight on

the notive behind the Medinas' termnation. Qearly,

the Reyes natter arose frominvestigation and prosecution of the

Medi nas' charge and, thus, was closely related to the charge in-

volving the Medinas. See NL.RB. v. Kohler (Go., 220 F.2d 3 (C A 7,

1955); Pinion Goil Go.. supra, 201 F.2d at 484. Accord-

ingly, I find that a sufficient connection existed between the

Medi nas' original charge and the proposed anendnent w th respect .

}\/? ReR)ées to permt the General Gounsel to anend the conpl ai nt regardi ng
. Reyes.

(b) M. Reyes's DO scharge

As noted, the facts imedi ately surrounding M.
Reyes's enpl oynent termnation are confused. 12/ M. Reyes contended he
was inforned of his discharge by his foreman, Qi ofas .
Hores, on Decenber 11, when he went to Flores's hone to collect his
paycheck. Hores, on the other hand, clained he did not
t hen advi se Reyes of any di scharge, expected himat work the
fol l ow ng Mnday, and di scharged himonly days |ater when Reyes
inexplicably failed to return to work.

It isdifficult, if not inpossible, to nake a _

finding wth respect to the events i medi ately precedi ng Reyes's

enpl oynent termnation. Supporting the viewthat Reyes was inforned of
hi s di scharge on Decenber 11 is the fact that on

Decenber 13, the fol l ow ng Mnday, he had al ready secured ot her

enpl oynent with a labor contractor. No reason woul d have exi sted

to secure such enpl oynent unl ess Reyes bel i eved he had been di scharged
(unl ess, of course, he w shed to quit work wth Respon-

dent). onversely, if Reyes had been di scharged on Decenber 10 or. 11,
no reason woul d have existed for Hores to maintain

Reyes's name on his crew s records and to mark hi mabsent for the next
several days, unless Flores attenpted to cover up his dis- _
charge of Reyes in subt|le fashion (a subtlety | do not quite believe
Hores inclined to plan). MNor can | conclude that the tes-

timonial quality or deneanor of either Reyes or Hores was

~12/1t should be noted that during his testinony, M.
Reyes indicated he returned to Respondent's property after his
termnation, under the enploynent of a |abor contractor. He
worked with that contractor for a brief tine and, according to him was
then di scharged again. This brief enpl oyment occurred
sonetine in Decenber, 1976, or January, 1977. | advi sed Respondent at
the hearing that | did not consider the testinony sur-
roundi ng Reyes's enpl oynent w th and di scharge fromthe | abor contractor
to be sufficient to establish a prima faci e case

that that subsequent enpl oynent di scharge violated the Act.
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sufficiently inpressive to credit one of their versions over the other's.
Lhder the circunstances, | believe the nost probable is that Reyes nay
have t hought he was di scharged due to his conversation wth FHores
regardi ng his paycheck, but that Hores had not then di scharged him
thinking Reyes woul d return to work.

Nonet hel ess, facts relating to the Reyes term -
nati on do exi st which lead ne to concl ude that he was not unl aw
fully discharged. First, the only basis upon which the General Gounsel
chal | enEes Reyes's termnation is that when M. Reyes initially appeared
for work wth Hores, on Decenber 1, 1976, his car bore a bunper sticker
favoring Proposition 14, which Hores admttedl y removed. 13/ But, that
i ncident occurred on Reyes's first day of enpl oyment and he conti nued
working for sone five additional days wthout further incident, until
Reyes absented hinsel f on Decenber due to illness. Nothing further was
sald during those five days regardi ng Reyes' s bunper sticker, which had
been renoved by Foreman Hores. 14/

Second, at the tine of Reyes's termnation vir-
tually no active union issue exi sted on Respondent's property. The
Proposition 14 canpai gn had been over for a nonth. No UFWactivity was
taking place wth respect to Respondent's enpl oyees. Thus, it is
difficult to find that any festering UFWissue existed at the tine which
mght have provi ded sone reason for discharging M. Reyes.

Finally, M. Reyes was not a pernanent enpl oyee of
Respondent, but hired only to performthe seasonal pruning at the time.
It is not apparent to ne why Respondent, or one of its supervisors, woul d
have felt it necessary to discharge Reyes, who was not only inactive in
his support for the UPW (and Proposition 14 by that tine) but who
would likely |eave Respondent's enploynent when the season ended, all
because he had once had a bunper sticker on his car.

_ Normal | y when neasuring an al | eged di scharge under
Section 1153(c) of the Act, as is cited by the General Counsel, the
enployer's notive is in issue. olonial Lincoln Mercury Sales, Inc.,
197 NLRB 54, 58, enforced, 485 F.2d 455 (C A 5, (1973) . | am
unper suaded by the evidence that the Respondent's notive surroundi ng
M. Reyes's enploynent termnation is sufficiently suspect to find
aviolation of the Act. Wile it is

. 13/Athough M. Reyes testified he supported the UFW
no activity of any kind relating to his support was brought for-
ward to show that Respondent had any reason to di scharge hi mfor
mani festing such support. Indeed, It does not appear that Reyes
1tlad pL eviously worked for Respondent or actively nanifested support

or the UFW

14/ 1t shoul d be renmenbered that Reyes and H ores had
known one another for many years and, consequently, Fores's
expl anation for renoving Reyes's bunper sticker was not whol Iy un-
convi nci ng.
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true that Respondent waged an active, vigorous canpai gn agai nst
Proposition 14 in the fall of 1976, and while one nay construe

that canpai gn as evidencing hostility toward the UFW the evi dence shows
no general or individual expression of hostility toward a rank-and-file
worker, like M. Reyes. Mre than a mere anti-union canpaign is
necessary to show unl awful notive (see Howard Rose Go., 3 ALRB No. 86
(1977), and | do not believe that extra ingredient is found in this

| nst ance.

_ In short, | amnot persuaded that Respondent _

di scharged M. Reyes because his car had borne a bunper sticker favoring
Proposition 14 on one day of his enpl oynent, a sticker that was renoved
and thereafter never spoken about again. Reyes was, after all, only one
of over a thousand enpl oyees then working for Respondent, and he hardly
gualified as an open, avid UFWsupporter.

B. Leocadi a Felix

1. Satenent of Facts:

_ Leocadi a Felix's enpl oynent w th Respondent began
i n Decenber, 1975. She worked in irrigation, weedi ng, and pruni ng.

Soon after she began work, Ms. Felix |earned she
was pregnant, being di agnosed as such in | ate Decenber, 1975, or in
January, 1976. Sonetine in February or March of 1976 she in-
formed the Respondent of her pregnancy; she told a person naned
Fer nando, whose position wth the Respondent invol ved himin the
nmedi cal insurance program (Fernando' s identity is not clear, but he
nmay have been Fred Madriaga, who worked in the office, assisted in
| abor relations nmatters, and hel ped Menchaca in canpai gni ng agai nst the
UFWin 1975.) Due to Fernando's request, Ms. Felix presented the
Respondent wth a doctor's confirnation of her pregnancy, dated April
28, 1976. The nedi cal docunentation was signed by a Dxr. Mirphy and
bore the identification of the National FarmWrkers Health Goup, a
clinic affiliated with
t he UFW

. Althou%h her child was not born until August 24, 1976,
Ms. Felix stopped working for the Respondent in md-My,

1976. She clains to have inforned M. Menchaca of her |eaving the
Respondent and that he agreed to give her future work if it

was avai | abl e; Menchaca deni ed havi ng any such conversation wth Felix
at the time of her quitting.

The pertinent facts surrounding Felix's dealings
wth Respondent do not energe wth great clarity. Frst, Ms. Felix
testified that she presented Respondent, either through Fernando or a
secretary, wth a series of nedical bills fromthe UFWnedi cal clinic
for her pregnancy, bringing forth six such clains as evidence. A though
Ms. Felix insisted she gave all six forns to the Respondent, she
i ndi cated that Respondent re-turned the clains either at the tine of or
shortldy. after md-My when she | eft her enploynent. |[If, indeed, she
turned into
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Respondent any of the forns she identified in the record, it is

not reasonable to believe that she turned in all of them for two

of thembear dates in July of 1976, substantially after her departure.
And, two nore of the six bear dates in md-June and _

| ate-May, also after her departure. 15/ Thus, only two of the six forns
cited by Felix were clains she possessed before her em _

pl oynent departure or that coul d have been submtted to Respondent while
she was still enpl oyed.

_ The second grouping of hazy facts invol ves Ms.
Felix's effort to be reinstated wth the Respondent after the birth of
her child. She clained that between Septenber, 1976,
and | ate- My, 1977, she called Aurelio Menchaca between ten and twel ve
times seeking further enpl oynment w th Respondent. _

Menchaca cl ained that during that tine he spoke wth Felix only two or
three tines about enpl oynent, although he could not re-
menber when; he admtted he did not rehire her. 16/

Several concl usi ons reasonably energe i n connection
wth Felix's reinstatenent efforts. For one thing, a careful
readi ng of the tel ephone bills introduced by Felix to support her
proposi tion of numerous tel ephone calls to Menchaca do not .
whol | y support her testinony. Her bills indicate that she nade eight
calls in Septenber, 1976, six of which fell wthin the
first half of the nonth and none of which was for any extended

15/Ms. Felix's contention is essentially that by giv-
i ng the Respondent nedical forns fromthe UFWclini c the Respondent
identified her as a supporter of the UFW No ot her evidence concerni ng
her affiliation wth the UFWwas presented. The nedical forns presented
in the record, however, were drawn fromthe original forns still
possessed by Felix at the tinme of the hearing, forns she asserts were
returned to her by the Respondent at or about the tine of her quitting.
Her assertion is that she was gi ven back the forns when she recei ved
the papers from Respondent so that she could privately continue the
nedi cal insurance program After My Ms. Felix continued the nedi cal
i nsurance privately and made her own paynents directly to the i nsurance

conpany.

16/ As was noted, supra, Footnote 7, Menchaca is in-
vol ved in Respondent's hiring process by notifying crew bosses
of their needs and filling such needs if the crew bosses are un-
able to find a sufficient nunber of enployees. But, Menchaca asserted
he only hires enpl oyees directly when crew bosses ad-
vise himthat he should help themto fill their crewlimts.
Thus, according to Menchaca nearly all enpl oyees hired, at |east
for seasonal -type work, are hired by the crew bosses and not by him He
admtted, however, that he nmade no effort to refer
Felix to any crew boss who may have been hiring between
Septenber, 1976, and May, 1977, and conceded that the Respondent
may well have hired over four hundred enpl oyees during that
period of time, though Menchaca did cla mhe suggested to Felix
that she contact one of Respondent's |abor contractors.
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tinme (indeed, six of the calls seemto be for the mni numtine charge or
slightly nore, three of which were on the sane day),;

one call during Novenber, 1976, of the briefest duration; and

three calls in January, 1977, only two of which were for any ex-

tended tine. 17/

For another thing, since some eight of the twelve
calls cited on the bills occurred in Septenber, 1976, | amled
to doubt that nost of these calls involved any reinstatenent effort on
Ms. Felix's part, inasmuch as her baby by that tine was only days ol d.
Finally, the calls listed on the bills are frequently grouped t oget her
and for insignificant tine periods, either occurring on the sane day or
w thin days of one another, naking it reasonable to conclude that nany
of theminvol ved an unsuccessful effort to contact someone at the
Respondent and not an overly repetitive effort to get further
enpl oynent. 18/

2. Analysis and Concl usi ons:

The General Counsel conplains that after Ms. Felix
left her enpl oynent w th Respondent in md-My, 1976, the Respondent
repeatedly rejected her efforts at re-enpl oynent between Decenber, 1976,
and July, 1977, because in its eyes she was a supporter of the (W O
course, the General Counsel nust support that cla mby a preponderance
of credi bl e evi dence.

_ _ Several facts surrounding Felix's enpl oynent rel a-
tions wth Respondent are clear. She worked for approxi nately
six nonths, after which she quit due to her pregnancy. Her baby was
born in late August, 1976. She thereafter sought further enpl oynent
fromthe Respondent.

As the Respondent notes, however, Felix's connec-
tion wth the UFWwas barely perceptible. Wile working for Res-
pondent she engaged inno activity in behalf of the UFWor in
other protected activities. Her only nanifested connection wth
the UIFWwas the fact that she visited the UFWs nedical clinic on
several occasions during her pregnancy.

Serious doubts, thus, readily energe on one's way
to concl uding that Respondent refused to re-enpl oy Felix

17/ The tel ephone bills introduced by Felix were not a
conpl ete set of bills for the period in-question. Furthernore,
the bills only reflect the nunbers called, and the tel ephone
nunber at whi ch she attenpted to reach M. Menchaca was the sanme
as that for Respondent's general' office, where the enpl oyee nedi cal
programis adm ni st ered.

18/ A suggestion exists inthe record that Ms. Felix's
nunerous calls to Respondent nay have been associ ated w th probl ens
she had regardi ng nedi cal insurance paynents for her preg-
nancy, although she denied this. O the other hand, Ms. Felix
admtted she nade no personal visit to Respondent regardi ng enpl oynent.
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"because of her activity and support of the UFW" as alleged in the
conplaint. For one thing, even assumng the Respondent's
supervisors knew of the UPWnedical clinic bills Felix allegedy
submtted to Respondent's office, that |owcost nedical ass Is-
tance hardly denonstrates her active support for the UFW nor do
those bills forman overly strong basis for suspecting Felix of
supporting the UFW For another thing, because of the relationship in
time between her visits to the clinic and her discharge,
it is not clear just hownany nedical clinic bills were actually
submtted by Felix to the Respondent's office, although | am con-
vinced sone were submtted. A so wth respect to Felix's nmedical
bills, the evidence |eaves open to sone question the exact iden-
tity of Fernando, to whomshe gave the bills, and whether any
supervi sor or high-ranking official from Respondent woul d
have occasion to learn of those bills.

Anbiguity also surrounds Ms. Felix's re-enpl oynent
efforts. The telephone bills she identified as denonstrating her
tento twelve calls for re-enploynent do not fully substantiate those
calls, since the timng and duration of those calls do not
convincingly establish that they were for the purpose of rehire.

_ _ Having cited the doubts that can arise over Felix's
nedical bills and attenpts at re-enpl oynent, other persuasive

facts or inferences exist to support her claim FHFrst, | credit
her testi m)n%_ that when she was given back the originals of her

UFWnedical bills M. Mnchaca was Ioresent Second, | credit her
testinony that when she |eft her enpl oynent . Menchaca tol d her

she would be rehired if a position was avallable 19/

Third, I think it fair to infer that Fernando, to
whomMs. Felix gave her UAWnedical bills and .pregnancy certifi -
cate, and as he was known to her, was inreality Fred Madri aga, who
admttedly was Respondent's |iaison wth enpl oyees on insurance
nmatters. Sgnificantly, it was Mdriaga who assisted Menchaca in
| abor relations matters and assisted himwth respect to the 1975
enpl oyee election. Thus, it is fair to infer that Menchaca was
anare of Felix's UWhbills, particularly as he and
Madri aga were both present when they were returned.

Fourth, it is significant that in response to the

19/ Al t hough Menchaca deni ed bei ng present when Fel i x
was returned her nedical bills or that he assured her of future
enpl oynent, | do not credit his denials. As wll becone clear
inlater sections, M. Menchaca s testi nony i s subject to serious |
doubt, contradi ct ed as it was by several credible wtnesses (see |
t he d| scussion infra, pp. 55 69). Felix' s deneanor as a w tness
was i npressive; she exhl bi ted no effort to exaggerate or prevari-
cate, while Menchaca i n conpari son seened to be purposely vague in
Felix's case. A though sone of the docunentary evidence sub-
mtted in behal f of Felix did not necessarily fully prove her
assertions, that evidence was clearly corroborative and gave sup-
port to her clains.
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General Counsel ' s s_ublaoena the Respondent was abl e to produce

only five nedical bills or statenments submtted by enpl oyees that

bear the UFWenblem as did Felix's. Thus, one can see howrare it was
for enpl oyees to turn in such billings with the Respon- _

dent. And, the attenpted expl anation by M. Keever of those bills,

as he was responsible for producing the nedical bills _

from Respondent' s records, appeared unusual |y vague and anbi guous
concerni ng such records, contrary to his other testinony.

Ffth, the testinony establishes, one, that Res-
pendent’'s policy was to rehire workers who had experience wth
Respondent if possible, and, two, that Respondent's policy was
that supervisors who commt thenselves to rehiring enployees
shoul d keep their word. Yet, in Felix's case these policies were
not fol | owned.

S xth, irrespective of the nunber of her attenpts
at re-enploynent, it is clear that her efforts were nore than
three and that Menchaca made no effort to see that Felix was re-hired.
Not only did he personally nake no effort to place her
wth a crew, but he never even suggested any crew bosses to her who
mght have been hiring. 20/ A though the evi dence does not
directly show that Menchaca personal |y hired enpl oyees during
the period in question, the inference that either he did or was
instrunental in such hiring glaringly energes fromthe testinony.
Admttedly, Menchaca is a nman known in the area to be a source
of enploynent for workers. He had an overall responsibility for
coordi nating Respondent's | abor needs, was famliar on a day-to-
day basis wth the hirings and vacanci es, and was consi dered
w thin the Respondent as one who coul d arrange enpl oyee trans-
fers. nhe cannot conclude fromthe overall testinony that out of the
hundreds hired while Felix persistently searched for enpl oy-
rzr%nt w th Respondent that Menchaca was never personal |y invol ved.

In addition, | should note that unlike his other
testinony, Menchaca' s testinony wth respect to Ms. Felix
seened purposely vague. The inage seened to be unnatural ly put
forward of a nman who coul d renenber none of the details

- 20/ From Sept enber, 1976, through June, 1977, the Res-
pondent hired hundreds of enpl oyees, over four hundred at |east
Indeed, Felix's efforts at re-enpl oynent occurred during the start of
the pruni ng season, work that she was experienced in.

21/ The General (ounsel points also to the fact that
several days after Felix filed her unfair |abor practice charge
on June 24, Menchaca called her for enploynent. The testinony,
however, reflects that she quit the job after one day because
the work was on a piece-rate basis. e cannot concl ude, how
ever, that Felix conditioned her re-enpl oynent efforts wth
Menchaca on non-pi ece-rate work; Menchaca hi nself nmade no such
claam Nor do | think that Menchaca's post-charge offer of em
ploynent can be used to shed light on his pre-charge conduct or
notive. See Galifornia Bvidence Code Section 1151.
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surrounding Felix's enploynent and her efforts at re-enploynent.
Wile such vagueness fits neatly wth Respondent's |itigation pos-
ture in respect to Felix, it did not fit so well wth Menchaca' s
overall testinony that denonstrated little reluctance to recall,

wth specificity, details of even greater antiquity.

Wi |l e the evidence mght well support the inference
that Respondent did not violate the Act infailing to rehire Ms.
Felix, | believe the nmore conpelling inference, based on the record as
a whol e, supports the viewthat Respondent violated Sec-
tion 1153(05J inits refusal to re-enploy Felix.. It is worth noting
that M. Menchaca was personal |y involved in rejecting
Felix's effort for further enpl oynent, and Menchaca was the sane person
charged with the responsibility of convincing enpl oyees
toreject the UWW It is, thus, nore than reasonabl e to infer that
Menchaca, a key enpl oyee relations figure wth Respondent,
woul d refuse to rehire an enpl oyee who had denonstrated some
affiliation wth the UAW albeit not a very strong affiliation.
It woul d be to Menchaca' s advant age to keep out enpl oyees who
were nore than likely to support the U-Wand aid in defeating the
very no-union policy he hel ped to foster.

C John GCastro

1. Satenent of Facts:

John Castro was initially enpl oyed by Respondent in
1973, and in Decenber of 1974 he was reclassified as a harvest
foreman. During his early nonths as a forenan M. Castro worked in a
variety of crops, such as oranges, nectarines, and grapes. _
In August, 1975, he began working in the al nond crop, harvesting it,
under the supervision of Herb Hanna, whi ch crop he renai ned
wth until his discharge on March 25, 1977.

_ M. Gastro's nost recent work duties can be
briefly sunmari zed. Between August and Novenber, 1975, he _
worked as a harvest foreman during the al nond harvest, overseeing the
operation of al mond shakers. The shakers are machi nes whi ch
fasten onto al nond trees and shake the nuts free. Wen the harvest was
over, Castro took charge (still under Hanna) of the
harvest equi pnent shop at Ranch 95, where he and sone ot her
wor kers prepared and repaired the al nond and grape harvesting
equi pnent. He was responsi bl e for the paper work concerning the shop,
material s requi sitions, and passing al ong work assi gnnents.
Fromthe tine Castro was classified as a harvest forenan until
hi s di scharge, he was paid a nonthly salary and assigned a Com
pany truck as his vehicle, and in February, 1976, he was given a
Conpany  house as were ot her forenen.

CGastro aﬂai n supervi sed the shakers during the al -
mond harvest of 1976, which began on August 5 and ended on Cctober 28.
It was during this harvest that events began unfol ding which led to his
eventual discharge. 22/

22/ During the harvest, Castro was responsible -- [cont]
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Prior to the 1976 al nond harvest, M. Castro had
been consi dered by his i mmedi at e supervi sors, Herb Hanna and
Dave Nel son, as a good foreman. As his evaluation review form dated
Novenber 20, 1975, indicates, Castro was consi dered by
Hanna as above average in nearly every category, including his
paper work, planning ability, dependability, initiative, loyalty,
and judgnent. And, at that tine, Gastrowas given a raise in
pay of $35.00 per nonth.

Prior to GCastro's annual review in Decenber, 1976,
he actively assisted his brother-in-lawin the carrpaingn re?ardi ng
Proposition 14. According to Castro, during Septenber o
1976 he and his brother-in-lawput up some thirty posters around
Respondent's property, urging people to vote yes on Proposition
14, and al so attached "Yes on 14" bunper stickers on various
vehicles around the property. According to GCastro, one of Res-
pendent's area superintendents, Doyle Maddox, saw himputting up the
post ers. 23/

M. Castro al so asserted he refused to display the
"No on 14" bunper stickers on his Gonpany vehicle that were
passed out to all personnel who drove Conpany vehicles. GCastro
clai med he was given two stickers by Herb Hanna, after Hanna asked
hi mwhy he had not al ready displayed the stickers, but that Castro
continued to ignore affixing the stickers to his bunpers. A though
Castro's claimis supported by one of the harvest nechanics, Reggl e
Reyes, who cl ai ned he never saw Castro display a No sticker, John
Qtiz, another nmechanic, and Herb Hanna both cl ai ned they were
prﬁselnt when Castro nounted a "No on 14" sticker to his Conpany
vehi cl e.

M. Castro's next evaluation form filled out by
M. Hanna and dated Novenber 10, 1976, reflects a drastic change
regarding Castro's performance as a foreman. Not one category
of the evaluation formis indicative of above-average ability,

22/ [continued] --for seeing that the appropriate work
was done by his ten al nond shakers, insuring they were in proper working
order, that they had sufficient fuel, that the machi nes were in the
right area, that the drivers worked as they should. M. Castro had the
authority to recommend the hiring and firing of his workers and coul d
personal |y discipline them He was _
al so responsi bl e for all of the paper work concerning the
shaki ng operations, such as keepi ng enpl oyee work hours and
nachi ne operating hours.

~ 23/Gher than M. Castro's sinple assertion that Maddox
observed himw th the posters, his testinony does not reflect in
any detail the circunstances of or surrounding that alleged ob-
servation by Maddox. Maddox deni ed ever seeing Castro place any
poster or stickers regarding Proposition 14. And, although
Maddox admtted he saw at |east two "Yes on 14" bunper stickers
stuck on signs or posts at two entrances of Ranch 75, neither
Maddox nor any other w tness corroborated Castro that nunerous
posters were di spl ayed on Respondent's properties.
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and, contrary to the flattering remarks of a year earlier,
Hanna' s 1976 statenents reflectserious criticismof Castro's
responsi veness, responsibility, and initiative.

Onhce nore, however, a conflict in testinony exists
as to whether GCastro was apprised of his clai ned weaknesses as a
foreman. M. Gastro initially clained that Hanna never conpl ained to
hi mduring the 1976 al nond harvest. But, on cross-
exam nation, under direct questioning, Castro allowed that Hanna at
| east had asked hi mwhy one (or perhaps nore) of his sweepers
had run out of fuel, why Castro was absent fromhis duty area, why sone
of his shaker drivers were not working, and conceded
that he had difficulty in getting to work on tine that Cctober. Castro
al so acknow edged that a. relatively serious "barking"
probl emexi sted at one of the ranches he worked on. 24/

_ Wen M. Hanna testified, he presented a | aundry

list of conplaints he purportedy had regarding Castro's harvest .
work, mainly centering on Gastro's long and frequent absences fromhis
crew, fuel problens which shut down Castro's shakers,
Castro's refusal to performmnor repairs on the shakers,

Castro's refusal to plan ahead for his workers, his sloppy paper
work, and a serious barking problemthat devel oped because

Castro' s shakers were not using the correct pressure. n the
ot her hand, two workers who cane into contact wth GCastro,

Reggi e Reyes and Franci sco Gonzal es, denied that they were aware
of such problens affecting Castro's work. The testinony of

Reyes and Gonzal es was essentially credible, owng to their de-
meaner and essential lack of interest in the subject of this

pr oceedi nP, al though their abili t?/ to observe Castro's work was

not exactly such as to conclusively establish that Hanna' s conpl ai nts
regarding Castro were fabricated or excessively exaggerat ed.

In any case, it is undisputed that when Castro's
wor k per fornance was reviewed w th hi mby Hanna and Nel son, on
Decenber 1, 1976, Castro was informed that his work perfornance was
lacking. He was infornmed by Hanna of the various conplai nts
that Hanna had regarding Castro's supervision of his crew And, it is
undi sputed that M. GCastro was then I nforned he was bei ng
given a trial or probationary period of some ninety days in
order to denonstrate his conpetence as a foreman. The testinony
of Nel son and Hanna stands unrebutted that in response to their
criticismof Castro during his evaluation, he said virtually
nothing in his own defense.

At the tine of his reviewand until md-January,

24/ "Barking," as it is referred to, indicates that a
shaker is debarking one or nore of the trees when in the process
of shaking. Wsually, the problemis corrected when the shaker's
pressure I's decreased or when grease is added to its contact
wth the tree. M. Castro indicated he nade no personal effort to cure
t he reput ed barking probl em though he clained that his
shaker drivers thensel ves qui ckly sol ved the probl em
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Castro worked in the harvesting shop at Ranch 95, helping to repair the
equi pnent. As he was the year before, he was in charge _

of the shop's paper work and requisitions, as well as for nmaking | work
assignnents. Fommd-January to the end of that nonth,

however, Castro was assigned with a crew of shakers for "dornant |

shaki ng, " the harvest of al nonds that had previously renai ned on

the trees. According to Hanna, Castro continued during the dornant
shaking to denonstrate the sane probl ens as before, spendi ng

much of his tine around the shop rather than with the shakers and bei ng
i nattentlve to his responsibilities.

In January and February the harvest shop at Ranch
95 was di sassenbl ed and transferred to Ranch 75, where it was
nade into a nore conpl ete repair shop. Shortly after it becane
functional, in early February, M. Hanna announced to those
working in the shop that Jerry Gol den woul d be foreman of the
shop. It was then Gl den, rather than Castro, who was responsi bl e for
the shop's paper work, work assignnents, and shop requisitions. 25/

_ _ It was in March that M. Castro becane associ at ed
again wth activity connected wth the UFW Castro was given
UFWaut hori zation cards by Arnold Garza, a nechanic in the Heet Shop.
Gastro conceded he was given the cards on March 22; he
clained he signed a card and returned it to Garza on March 24.
I n between those two days, M. Castro had a conversation wth
John Q'tiz, a nechanic, and Jerry ol den, in which Castro ingquired as
to what they thought about the UFW they told Castro
of their dislike for the UFW In addition, presunably after March
24, Castro attenpted to get other enpl oyees I n the shop
area to sign authorization cards, although he coul d not recal | who
those persons were. A so, sonetine around March 18 or 19
M. Castro clains he began readi ng a book about Caesar Chavez,
whi ch he kept in a box inside his Conpany truck. The only ot her

person who used that truck, while the book was there, was John Qt-
iz

By the tine M. Castro received the authori zation
cards fromM. Garza, the decision to discharge Castro had been
made. Qn a personnel action form dated March 17, M. Hanna
proposed that Castro be discharged. M. Nelson, who al so signed the
form wote on the back of it:

John | acks the notivation and doesn't
have the | eadership ability to handl e
eopl e under his supervision. He has

een inforned of his weakness on

25/1t mght be noted that in addition to Castro and
two nmechani cs, M. Hanna al so worked in the shop, as did Brad
Meyers, a forenan trai nee who had been in charge of one of the
al nond harvest crews.
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several occasions b}/ Herb, and by ne on
a recent review 26

The effective date of the discharge was to be March 25, the ac-
tual date Castro was inforned of his discharge and given his

final paycheck. The personnel formalso indicates onits face,
and corroborated by testinony, that it was routed fromRanch 75 to
Respondent's payrol|l and admnistrative departnents, offices

in Bakers field, by March 22 or 23.

2. Anal ysis and Goncl usi ons:

(a) Castro's Satus as a Forenman

_ The Respondent affirmatively argues that Castro
was a supervisor at the tine of his discharge, on
March 25, and thus his discharge could not violate the Act. A though
statutorily defined supervisors are not expressly ex-
el uded fromprotection under the Act, the Board has noted that
supervisors are not to be included in the sane bargai ning units
w th enpl oyees and has barred themfromvoting i n enpl oyee el ecti ons.
See Yoder Bros., Inc., 2 ALRB No. 4; ALRB Regul ation _ _
20352(b) (1). It would simlarly appear that supervisors, as defined in
the Act, are not extended the same protection fromun- _
fair labor practices as are agricul tural enpl oyees under Sections 1152
and 1153 of the Act. Indeed, the General Counsel's conten- .
tions with respect to John Gastro run not to his status as supervi sor
but because it is clained he was an enpl oyee when di schar ged.

There is little doubt that M. Castro was a
supervisor wthin the neaning of Section 1140.4(j) of our Act at
| east up to early February, 1977. Wen he worked in the harvests he
directed enpl o%ees, oversaw their work, kept their work
records, had the authority to discipline or reprinand them and coul d
recommend their discharge. S mlarly, when he worked in
t he harvest equi pnent shop, in early 1976, he oversaw the work of
others, kept tine records for them had authority to direct
their work and reprinmand them and had the authority to requisition
nmaterials. Hs supervisory stature continued at |east through the
al nond harvest of |late 1976 and in January, 1977, when he directed the
dor mant shaki ng oper at i on.

Nonet hel ess, in early February, two nonths be
fore his discharge, a noticeabl e change took pl ace regarding

26/ After Nel son signed the personnel form and before
Castro's discharge becane effective, Nelson left the
Bakersfiel d-Delano area on business. Athough initially he in-
dicated that his departure was on March 18, records I ntroduced
by Respondent and Nelson's change in recollection persuasively
show that Nel son departed the Bakers field area on March 22, very
early inthe norning. Nelson was gone for about a week, and
when he returned Castro was no |onger enployed.

- 30 -



Castro's supervisory position. A though he continued to be
classified by Respondent as a harvest forenan and continued to

possess the accoutrenents of a foreman's position, such as his pay,
housi ng, and vehi cl e, when the renodel ed harvest equi pnent

shop was opened on Ranch 75, in the first fewdays of February,
Castro's supervisor, Herb Hanna, announced to those working in

the shop that Jerry ol den woul d henceforth be the foreman of

the shop. Thereafter, until his discharge, Castro worked in the
shop, but did not possess the authority to direct the work of
others, to reprinmand them or to keep any records concerning
their work or performance. As far as Castro knew and so far as
the evidence denonstrates, he was no |onger a supervisor wth the
Respondent while working in the shop.

Respondent's counsel argue that GCastro's status
continued as a foreman and supervisor while in the harvest sho
albeit that his shop dutﬁ was a tenporary hiatus to his actual
exercise of supervisory authority. Respondent argues that such a
tenporary hiatus in possessing or exercising supervisory authority
did not change Castro's supervisory status under the Act,
citing Vorld Ql ., 211 NNRB 1024 (1974); MNassachusetts Mbhair
Plush Go., 113 NRB 1516 (1956).277

Uhder the circunstances of GCastro's enploynent,
however, | do not believe that the cases cited by Respondent are
cpntrolllnﬂ. It is difficult to describe GCastro's |oss of super-
visory authority, in February, as nerely "tenporary." Unlike his shop
work in 1976, Castro no longer was the foreman in 1977 in
charge of the harvest equipnent shop, working instead under
anot her foreman, Glden. Yet, in 1976 Castro only perforned two
chief functions: either as foreman of the shop or foreman of an
al nond shaking crew Thus, the testinony at nost shows that in
1977 Castro was to continue working i1n the shop under
anot her foreman, preparing for the next alnond harvest, and woul d
only agai n supervi se an al nond crew when the August harvest began,
maki ng his supervisory position one of perhaps a regul ar but
short-lived duration—nanely, fromAugust through Qctober.

_ Wat happened to Castro's supervisory status
is that he became what 1s known as a "seasonal supervisor,"
supervi sing enpl oyees during a particular season (in his case
the al nond harvest), and during the remainder of the year (by
far the bulk of the year's work) he would work in the shop. A

_ 27/ G course, the fact that Castro continued to possess
the title 37 harvest foreman and Conpany housi ng and a vehicle, as well
as his pay status is not controlling as to whether he o
was statutorily a supervisor. Those features of his enpl oynent position
are only secondary features of supervisory status under
the Act and are outweighed by the actual possession or |ack of
possessi on of supervisory authority. NL.RB v. Southern
Bl eachery & Print Works Inc., 257 F.2d 235, 239 (C A 4, 1958);
International Union, 208 NLRB 736 (1974). National Dairy Products
Gorp. , 121 NLRB 1277 (1958) .
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least that is how | understand the facts surrounding Castro's

enpl oynent habits. Accordingly, M. Castro was sonetines a su-

pervi sor and sonetines not, but only during well denarcated seasons.
And, for the najor portion of the year, when he woul d o

exerci se no supervisory authority, he was not a supervisor wthin the
meani ng of the Act. Qeat Véstern Sugar CGo., 137 NLRB 551

(1962); see al so Wéstinghouse Hectric Gorp. v. NL.RB., 424

F.2d1151 (CA 7, 1970), cert, denied, 400 U S 831. As the .
NLRB has noted, when a seasonal supervisor works only as a rank-and-file
enpl oyee, he has the right to engage in self- .

organi zation and bar gai ni ng and the right "to be free fromunfair |abor
practices by enployers or by unions." GGeat \estern Sugar,

supra, 137 NLRB at 554.

| conclude that 'M. Castro was not a supervi sor
w thin the neaning of the Act after February; nor did he again
assune a supervisory status before his di scharge on March 25.
Accordingly, | find that M. Castro was no | onger a supervi sor

at the tinme of his discharge, acting instead as a rank-and-file enpl oyee
whil e in the equi pnent shop.

(b) John Castro's D scharge

As recogni zed under the NLRA's simlar provi-
sion, under Section 1153(c) of our Act

... an enployer is prohibited
fromdi schargi ng an enpl oyee be-
cause of the enployee's wunion acti
vities or_sxrrpat ies. The determ-
nati on which the Board nust nmake is
one of fact--what was the actual
notive of the discharge? A ten
dered cause for the discharge wll
be rejected if it is found to be a
nere pretext for the actual anti-
union notive. The determnation of
actual notive is, of course, a
difficult task; it depends princi

pal 'y upon inferences drawn from
the entire web of circunstances
presented by the evidence. [Santa
Fe Dilling Co. v. NL. RB., 4T5
F.2d 725, 729 (CA 9, 1969).]

And, as the Board itself has noted, in Lu-Ete Farns, Inc., 3
ALRB No. 38, p. 11 (1977):

The Act does not insulate an em
pl oyee fromdischarge (or layoff).
It is only when anti-unionismis
the notive for the discharge that
the Act is violated. The burden of
proof is carried only when substan-
tial evidence pointing toward the
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unl awf ul notive appears fromthe
record taken as a whol e.

In respect to John Castro's discharge, on
March 25, the General Counsel contends, first, that the di scharge
resulted fromGCastro's activity in support of the UFW
that was denonstrated proxi mate to his discharge, and, second,
that if such was not the basis for discharge thenit can be |aid
to Castro's earlier activity surroundi nﬂ the 1976 Proposition 14
canpai gn. A though reversed in their chronol ogy, these two pro-
positions wll be treated in the sane, foregoi ng order.

~ Qventhe timng and extent of M. Castro's
pro-UFWactivity in March, | amunpersuaded that this activity was a
notivating reason behind his discharge. M. Castro, by his own
cont enpor aneous decl aration, affirned at trial, admtted
that he did not commence any activity in behalf of the UPWuntil he
recei ved UFWaut hori zation cards on March 22. Hs activity
after that consisted of his allegedly soliciting fellow enpl oyees to
sign cards, signing one hinself, and engaging in a brief con- _
versation wth a fell ow enpl oyee, Qtiz, and Forenman Gol den regardi ng
the UFW Serious doubt about the significance of these
events after March 22 exists, however: M. Castro could not nane one
enpl oyee w th whom he tal ked about the cards; his conversa- _
tion wth Otiz and Gl den was unrevealing as to his ow synpat hi es
toward the UFW and it is doubtful that Castro even re-
turned a signed authorization card, since Arnold Garza testified that
Castro was di scharged before he returned any cards. 28/

o d nore controlling significance is the timng
of the decision to discharge M. Castro. | ampersuaded on the basis of
the personnel formleading to his discharge and on the
basis of the testinmony of Herb Hanna and Dave Nel son that M.
Castro's di scharge was deci ded upon on March 17 or 18, before he
enPaged inactivity supporting the UFW Wthout serious doubt, M.
Nel son had effectuated the di scharge decision prior to his
| eaving the country, on March 22, nost probably on March 17 or 18.
A though Nelson's testinony initially confused his date of
departure, the renainder of his testinony consistently pegged
his di scharge decision to March 17 or 18. | believe that testi-
mony.

Thus, the decision to discharge M. GCastro

28/ The General Qounsel al so points to a book about
Caesar Chavez that Castro allegedly carried in his truck before
his discharge. No claimis put forward that a supervi sor ever sawthe
book and, at nost, we are asked to believe that Qtiz _
saw the book (despite his denial) and then passed the infornmation on to
a supervisor. Drect evidence, however, does not sup- _
port such a claim And, indeed, Respondent ﬁersua3| vely questions the
signi fi cance of having the book to begin with, by ask- .
i ng whet her possessi on of the book could reasonably |ead to the beli ef
he supported the UFW as opposed to nerely pursuing his
own taste or interest in literature.
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pre-dated his UWdion activity. That Union activity,

accordingly, could not have led to his discharge. Furthernore,

the Respondent's witnesses credibly testified as to the basis

for M. Castro's discharge: that he was not considered to
have inproved in his supervisors' eyes as a harvest

Lprenan during the probationary period that was extended to
im

Nor am| persuaded that M. Castro's alleged
support for the Proposition 14 canpaign, in Septenber of
1976, was a nmoving force in his supervisors' di senchantnent
wth his work. Frst, sufficient evidence, does not
denonstrate that Castro's alleged support for Proposition 14,
even assumng he actually distributed posters as he clained,
was known by Respondent's supervisors. 'Not only did Doyle
Maddox, the only supervisor clained to have seen Castro's
activity, deny observing Castro, but | think it highly
unlikely if Castro was known to be posting Proposition 14
signs all over Respondent's ranches, that he woul d not have
been directly confronted by management over that activity.
After all, M. GCastro was believed to be, and was, at the tine
a supervisor, and | think it seriously unlikely, given
Respondent's clear canpai gn agai nst the proposition, that one
of its supervisors would be totally ignored in openly
opposing his enployer's canpaign by posting signs all over
that enployer's property.

| think if Castro was a known supporter of
Proposition 14, that a nore likely result would have been an
i medi at e response fromhis supervisors, not the del ayed reaction
of an eventual job evaluation in Decenber, a ninety-day
probationary period after that, and then a subsequent di scharge
sonme sixXx nonths after Castro's posting his signs. O the con-
trary, | think the credi bl e evidence warrants the concl usion that
Herb Hanna, rightly or wongly, becane di senchanted wth Castro's
work as a foreman during the al nond harvest, confronted hi mon
occasi on about his deficiencies, and believed Castro never
inproved in his work habits. Not only does Castro admt that
Hanna at | east uestioned hi mabout sonme features of his work
during the alnond harvest, but | think it sonewhat incredible
that Castro first |earned of Hanna's conplaints during the
Decenber 1 evaluation, as Castro clained, and yet renai ned
silent during the eval uation, not once questioning such sudden,
serious criticismof his work. Indeed, even when he was dis-
charged M. Castro nade no effort to discuss the matter wth
Hanna, though he was afforded an opportunity.

After a careful review of the testinony, |
conclude that the evidence does not sppﬁort ~a. finding that
M. Castro was discharged because of either his support for
the UFWor his support for Proposition 14. | do not
bel i eve the evidence convincingly establishes that
Respondent knew of GCastro's activities in that regard or,
if it didknow that it knewprior to the determnation
to discharge him Wile it nmay appear that Castro's
supervi sors suddenly, inexplicably began finding fault wth
his work during the 1976 al nond harvest (when conpared to
his previously accepted work, the inportance of which
conpari son



the General Counsel stresses), that viewis not sufficiently established
to persuade ne that Respondent unlawful |y di scharged

CGastro. Nor aml| persuaded that Respondent's aninus toward Pro-
position 14 or the UFWis pertinent enough to the Castro dis-
charge to supply the discharge notive. 29/ 1In short, | do not find
that Respondent viol ated the Act when di schargi ng John Castro.

D Anold Garza
1. Satenent of Facts:

_ G all the alleged discrimnatees in this proceed-
ing, Arnold Garza was both the nost senior enpl oyee and the nost active
in behal f of the UFW He was hired in 1970 and, but for a

brief absence for mlitary service, he worked for the Respondent until
Aoril 2, 1977, when he was di scharged. During his enpl oy-

ment M. Garza progressed through various positions, beginning as a farm
| aborer, then becoming an irrigator, truck driver, and

eventual |y a nechanic. Athough M. Garza worked under a nunber of

di fferent supervisors and on a nunber of different ranches

for the Respondent, during his |ast year of enpl oynent he was enpl oyed
in the engine roomof the Fleet Shop, on Ranch 75. In

that shop Garza worked under Steve Catlin, a foreman, and under WIIiam
Branch, the overall superintendent of the Respondent's

repai r shops. 30/

_ Inlatter 1976, M. Garza was el ected as the SEPC
representative of the shop enpl oyees, and was thereafter elected
as vice-chairman of the SEPC As earlier noted, the first

_ 29/ A'though it is true that an enpl oyer's union ani nus
"need not itself rise to the | evel of conduct chargeabl e as an
unfair |abor practice" to be considered when eval uating his
nmotive for a discharge [Valhi, Inc.. , 4 ARBNo. 1, p. 1, n. 1,
see also, Hendrix Mg. Go. v. NL.RB. 321 F.2d 100, 103-104
CA 5, 1963)], that aninus al one--particul arly when acconpani ed
y either a lack of or by relatively mnor chargeabl e unfair | abor
practi ce conduct--does not establish the unl anf ul ness
of a discharge. See Howard Rose ., 3 ALRB No. 86, p. 5(1977).

30/ The record reflects that during the years | eadi ng
ug to 1977, various changes and additions were nmade to the Respondent's
shop facilities. Suffice it to say that since early
1977 the follow ng distinct shops were |ocated on Respondent’'s Ranch 75:
the Fleet Shop (including the engine roonm), where _
general nechanical repair and engi ne work were perforned; the Vel ding
Shop, where wel ding was perforned; the Heavy Equi prent
Shop, where work on heavy equi prent, such as tractors and di esel
engli nes, was perforned; and the Fabrication and Gonstruction
Shop. And, as noted supra, in February, 1977, the Harvest Equi pnent
Shop was rel ocated onto Ranch 75, although that shop was
more of a seasonal -type operation and was under a different
supervi sory structure.
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meeting of the SEPC was hel d on Decenber 3, 1976, and its neetings
continued until My 6, 1977.

Fromthe very beginning of his status as SEPC re-
presentative, M. Garza began rai sing conpl ai nts about the
nechani cs' wages and the shops' wage structure. 31/ The record
reflects that throughout the SEHPC neetings M. Garza regi stered
conpl ai nts regardi ng the shop, wth respect to wages, treatnent
by foremen, and favoritism Because of his initial conplaints in
Decenber, 1976, a neeting was arranged between M. Garza,

M. Keever, M. Branch, and Roy Thonas, a newy hired shop
superintendent. Again, M. Garza conpl ai ned about the shops'

wage structure. In subsequent weeks M. Garza approached Henry Chavez,
the vice-president of operations, and |ater Fred Andrew, the
Resgon_dent' S president, about 'the | owwages of hinself and ot her
nechani cs (as wel |l as other work probl ens af fecting nechanics).

_ Athough in each instance M. Garza's conpl aints
recei ved an open airing before high-ranki ng Gonpany officials,
no apparent change or | nprovenment was brought about by his con-
frontations. The exact chronology of M. Garza' s various neet -
ings wth supervisors and officials is not clear, but apparently his
private neetings wth themregarding his conpl ai nts took
pl ace during January and February. |t was during this period of time
that Bill Branch began devel opi ng a ﬁl an to restructure job
classifications in the shops at Ranch 75, aimng to consolidate and
sinplify the nany lh-Ob classifications and to reassign cer-
tai n nechanics to higher classifications. A though Branch's re-
classification plans were di scussed anong Conpany of ficials and
supervisors at the tine, M. Garza was not inforned that such
pl ans were bei ng considered. About the only hope held forth to
hi mregardi ng a wage i nprovenent, at |east by M. Chavez, was
for Garza to wait and see what Roy Thonas, the newy hired super-
i ntendent, woul d decide in respect to appropri ate wage adj ust nents.
Nonet hel ess, according to Seve CGatlin, Garza' s forenan,
a recommendation to increase Garza's individual wages was submtted
soneti ne around January, as Garza was inforned, but that
t he recommendat i on was subsequently rejected by Superintendent Thomas,
of which Garza was not directly inforned.

~ 3UM. Garza's displeasure wth his ow wages even pre
dates his el ection as shops' representative. Wen he was ini-
tially transferred into the Heet Shop, after spending sone six nonths
in the Respondent's shop in Fresno, Garza began conplain-
ing to Bill Branch about his |ow pay, claimng that his ability as
mechani ¢ warranted a higher wage. In addition, M. Garza
made conpl aints regarding his wages to Henry Chavez, the Respondent's
vice-president of operations, who Garza had cone to know
personal Iy in 1974 and 1975. It mght be noted that M. Garza's |ast
two wage increases occurred in March and June, 1976, when .
he recei ved rai ses as part of a general wage increase, and that since
May, 1975, he had been classified as a Mechanic Il (wth
several higher classifications above his).
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_ M. Garza eventual | y becane di senchanted with his
supervi sors' responses and turned to the UFWfor assi stance.
Garza's initial neetings wth UPNrepresentatives occurred somneti me
around March, the sane nonth he failed to attend the two
SEPC neeti ngs; he received authori zation cards fromthe URFWto
distribute. Sonetine during early March, M. Garza began soli -
citing his fell ow enpl oyees to sign UFWaut hori zati on cards,
covertly at first. 32/

_ _ Wat ever the extent of M. Garza's UFWsolicita-
tions mght have been prior to March 31, no direct proof was
adduced that the Respondent had reason to know about them But
on March 31, Garza's activity dranmatical |y changed.

Oh the last two days of March, Bill Branch, Ro
Thonas, and various forenen conducted individual neetings wt
shop nechanics to explain the newrecl assification plan and how each
nechanic fit intoit. Grza s neeting wth Branch, Thonas,
and CGatlin occurred during the norning of March 31. As M.
Branch began to explain to Garza what the reclassification plan
was, Garza interrupted and asked Branch it neant that he was not goi ng
to get a raise. Branch indicated that Garza woul d not
be Eettl ng a raise in pay and Garza ?ot up, said that was all he wanted
to know, and left the neeting. Little doubt exists that

32/ M. Garza asserted that he began passi ng out aut h-
orization cards a nonth or nore before his discharge, on Aoril 2. As to
his description of the timng of his solicitations and his
eventual confrontations wth Bill Branch that |ed to his discharge,
however, | do not wholly credit M. Garza's recollection. As for
his testinony regarding his UFWactivity, M.Garza's own April 2
decl aration Prow des sufficient contradiction to cast serious doubt
on his recollection of its timng. As for his description of
confrontations wth Branch, Garza's testinony is at odds wth his
declaration and is wthout an%/ corroboration, which is surprising in
view of the rather public confrontation he had on April 1. Hs
testinony also is directly rebutted by both Branch and Gatlin, two
participants in nost of the pertinent events and two w tnesses whose
dermeanor was essentially credible. Additionally, the testinony of
Branch and Catlin is nade nore credible by its | ogic, consistency
wth what | viewed as the tenperanment of these two nen, their
openness as to facts which could only favor M. Garza, and, finally,
due to the fact that Catlin was no | onger enpl oyed by Respondent and
had no apparent interest in testifying as he did. Furthernore, w thout
going into the conplicated details surrounding Garza's earlier
enpl oynent in the Respondent's shop at Ranch 29, its closing, his
tenporary transfer to Fresno, his schooling in Fresno, and what he
under stood as the reason for his tenporary transfer, suffice it to say
that Garza' s testinony concerning those events raises serious doubts as
to his credibility when his testinony is conpared to Henry Chavez's nore
rati onal e and credi bl e account of those events.
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M. Garza was upset and angry as a result of the neeting. 33/

~ Subsequent to the neeting that day, Garza began to
openly distribute UFWaut hori zation cards to enpl oyees, even
g ving one to Forenan Gatlin, and affixing such cards openly to
his tool chest in the engine room GCatlin's know edge of Garza's
open di splay of UFWcards was nade known to Branch that same
afternoon through a tel ephone call. Then, again on the next day,
Friday, April 1, Branch acknow edged bei ng advi sed by another
shop foreman, M. Bolin, that Garza was in the shop openly soli -
citing support for the UFW

_ Oh April 1, Branch held a neeting with his
nechanics at the close of the work day. Such staff neetings
were rather frequent and regular. ' Garza took the. opportunity to post
a U-Waut hori zation card in that part of the neeting room
used by Branch when he S||ooke to enpl oyees; and, when Branch
entered the room Garza | oudly announced, "Here cones the | eader
of the queers."

Subsequent to the neeting, as they were | eaving,
M. Branch asked Garza if he would talk with him The two nen
| eft the shop and stood outside. According to Branch's testinony,
in part corroborated by Catlin who observed froma dis- _
tance, 'Garza was upset, accusing the Conpany of discrimnating
against himand treating himunfairly by not giving hi ma wage
i ncrease, and when Branch raised his armto point at the shop
area Garza responded, thinking Branch's gesture was nenacing, by
saying "for two cents |I'd knock your block off." In addition, Garza
told Branch to fire himbut if he did Garza woul d kil | _ .
Branch. But, Garza clai ned he taunted Branch about di scharging himonly
when Branch told Garza he shoul d quit; Branch acknow
| edged he nmay have told Garza he should quit. According to both Branch
and Gatlin, Garza nade nenaci ng gestures during the con-
versation, opening and closing his fists. The conversation,
| asting sone fifteen to twenty mnutes, ended when Garza | eft.

The fol low ng day, April 2, was a work day, the
shops nornal 'y bei ng opened for hal f-days on Saturdays. Sonetine
around 9:30 a.m Branch, who was w th Roy Thonas, saw Garza out -
side the Heet Shop, in the yard. Branch approached Garza and
asked himif he still felt as he had the day before, whether he had
cool ed off or changed his mnd. Garza testified that he tol d

33/Garza clained that his open solicitation of em
pl oyees began about three or four days before his meeting wth Branch.
Garza's declaration contradicts that assertion and is,
ironically, consistent wth the contrary testi nony of Branch and Gatlin.
Garza al so asserted that during the neeting Branch swore!
at Garza, called hima profane name, and tol d Garza he shoul d
quit. Not only does Garza's decl aration nake no nention of such conduct
on Branch's part, but after cl ose observation of Branch | have concl uded
that he is not likely to have made such renarks,
renarks that not only he but GCatlin denied.
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Branch he had not changed his opinion and Branch then tol d hi mhe was
di schar ged.

_ Branch's version of the discussion on April 2, the
one which | basically credit, was at odds wth Garza's. Branch recall ed
that Garza indicated he had not changed his mnd from _
the day before and began di scussing the same things as before regardi ng
discrimnation and his unfair treatnent, saying al so
that he wanted to be fired so that he coul d sue the conpany and .
that if | fired him | would be signing ny death warrant." _
According to Branch, they tal ked for several mnutes, Garza saying the
sane things as the day before and Branch told Garza "we
couldn't continue that way, that he was interfering wth the
operation of the shop and that he was fired . . . ." Thonas was
next to Branch during the entire conversation on April 2. A
di spute then occurred as to whether Garza woul d get his paycheck
before l|eaving, and Branch insisted that Garza |eave, warning
himthat he would call the security guards if he did not. 34/

M. Garza then left the shop area. Branch cl osed
the shops early that day, claimng he was concerned w th what
Garza mght do. Wen Branch nmade out the personnel form concern-
ing Garza's termnation, he indicated that the enpl oyee was di schar ﬂed
as a "disruptive influence in the shoE. " Branch acknow edged that he
mght not have di scharged Garza had their |ast encounters not been so
open to observation by other enpl oyees. 35/

2. Analysis and Concl usions:

d key inportance in placing M. Garza' s di scharge,

34/ Garza. clainmed Branch said he woul d call the secu-
rity guards who would "beat the hell out of" Garza. | just
Si rrrgl y do not believe that Branch enpl oyed the derogatory re-
nmarks and threats of beatings during either the April 1 or 2
confrontation, as Garza al | eged.

35/Inasnuch as | credit the version of the Branch-
Garza confrontations largely as described by M. Branch, | have not set
forth the contrary version given by M. Garza. Several _
features of Garza's testinony, however, should be noted. Frst, between
his initial and second appearance as a w tness, M.
Garza's view of his relationship wth Branch seened to change,
initially it appearing that Branch began treating himdiffer-
ently early in March after Garza's initial U-Wactivity and
later it appearing that Branch treated hi mconsistently until
suddenl?/ March 31. Second, duri nP hi s second w t ness appear ance
Garza clained that the strongest [anguage he used toward
Branch was "for two cents |'d knock your block off," but when he first
testified Garza clained he and Branch swore or cussed at
one another on April 1. Third, although Garza denied taunting Branch to
fire him he did acknow edge that on the day before o
hi s di scharge he had announced in an SEPC neeting that he was waiting
for the GConpany to fire himand was prepared to sue it

if he was fired.
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on April 2, inits proper context is the need to resol ve testi -
noni al conflicts between himand B Il Branch, and to a | esser
extent between Garza and Seve Gatlin and Henry Chavez. As
suggested earlier, | have essentially credited the testinony of
M. Garza' s supervisors where conflicts exist, although 1 have
not accepted the exact testinony given by those supervisors.

M. Garza' s discharge fol |l owed several events
cited by the Respondent as having led to the discharge. n
March 31 was the neeting between Branch, Gatlin, and Garza
during which Garza abr_uptl?/ left after |earning he woul d not
receive any pronotion in classification. | do not believe
Garza' s testinony that Branch swore at himduring the neeting
or taunted Garza to quit. Garza' s testinony is not only
contrary to his own declaration, but Gatlin credibly
corroborated Branch's denial of any swearing exchange.

_ ~ On April 1, the next day, two events occurred.
First, during a shop staff meeting Garza referred openly to
Branch as the "l eader of the queers." Second, Branch and Garza
then argued outside the shop area over whether Respondent was
discrimnating agai nst Garza and treating himunfairly in denyi ng
hima wage increase. 36/ During this confrontation Garza nade
nenaci ng gestures with his hands, dared Branch to fire him and
warned Branch that if he were fired he would kill or otherw se
harm Branch. Branch responded that Garza woul d not gai n anythi ng
by that. On the other hand, | believe that Garza' s di scharge
chal  enge and threat to knock Branch's bl ock off followed,
respectively, Branch's suggestion that Garza quit and Garza's
bel 1 ef that Branch was about to strike him Branch acknow edged
that one of his gestures led to Garza thinking Branch was goi ng
to strike the enpl oyee and he acknow edged the possibility of
telling Garza he should quit. Inasnuch as the Branch-Garza
exchange was rather a heated one, | think it nmore likely than not
that Branch was not as cal mand cool as he clained toward Garza.

O April 2 Branch again confronted Garza, who
agai n conpl ai ned to Branch that he still believed he was bei ng
treated unfairly and discrimnated agai nst. Likew se, | believe
Branch that Garza warned if Branch fired himhe woul d be signing
his death warrant. n the other hand, no profanity or ot her
threats were exchanged on April 2, and Garza nade no nenaci ng
gestures. The only other participant to the exchange was Roy
Thonas, anot her supervi sor under Branch's control .

Branch cl ai ned he di scharged Garza because Garza

36/Garza’ s conplaints to Branch on April 1 (as
well as on the next day) were simlar to his previous conplaints,
Garza having clained that Mexi cans and other mnorities were
bei ng di scrimnated agai nst and treated unfairly in the shop and
that their wage rates were unreasonably low albeit Garza' s com
plaints on April 1 and 2 were essentially directed to his own
pl ight as a Mexican.
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| eft himno choice, that Garza was forci n(rq himto di scharge him and
that the confrontations wth Garza took place in front of

ot her enpl oyees. | n approaching Branch's expl anation for the

di scharge, one nust keep in mnd that

. . . anenployer violates the Act if
he di scharges an enpl oyee because of

t he enpl oyee' s uni on nenbershi p or ac-
tivities, even if another contenpora
neous reason for discharge exists. It
natters not that the enpl oyee nay have
been i nconpetent or otherw se may have
deserved discharge; if the efficient,
proxi mate reason for the enpl oyee's
discharge is his union nenbershi lo or
activities the discharge is unl awful .

Golonial Lincoln Mercury, supra, 197 NLRB at 58. Accord:

NL RB v. Linda Jo Shoe Go., 307 F.2d 355, 357 (CA 5, 1962).

Wiet her or not the credited testi nony shows that M. Garza

threatened hi s supervi sor or otherw se acted i n an i nsubordi nat e
nmanner, the responsibility of the trier of fact is to determne

whet her such conduct was the precipitating cause for di scharge

or whether that conduct was used as a pretext for discharge,

where a novi ng reason for discharge was instead Garza' s known support
and activity for the UAW Texas Rockwool , 218 NLRB 577

(1975); Coronet Casuals, Inc., 190 NLRB 685, 687-688 (1971).

A though determnation of the notive behind Garza' s
discharge is by no neans a clear or easy one, | ampersuaded from
t he preponderance of the evidence that his open support and activity in
behal f of the UAWwas a novi ng reason for his di scharge.
Nunerous considerations |ead ne to that concl usion.

To begin with, no question exists that M. Branch,
as well as other shop supervisors, was fully aware of Garza's
open support for the UFW Branch was immedi at el y i nf or ned bK_
Foreman Gatlin of Garza's open solicitation for the UFWand his
posting UFWaut hori zation cards in the shop area. Branch was
simlarly informed by Foreman Bolin of that activity. And, in
turn, Branch immedi ately consulted wth Bill Keever, the Respondent's
chief labor relations official, about Garza' s union acti -
vity. These activities on the part of shop forenen, the shops
superintendent, and a |l abor relations official all evince a deep
concern on the part of themand Respondent over one enpl oyee' s open
support for the UFW

Second, the facts surrounding Garza's failure to
recei ve a wage increase on March 31, just three days before his
di scharge, create substantial doubt concerning Branch's notives
regarding M. Garza. Garza was deni ed a wage i ncrease despite the
fact he had been in the sane wage classification for two
years, historically considered a val uabl e enpl oyee, recomended

Il
Il
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for a V\age pronotion just two nonths before by Foreman Gatlin, 37/ canme
wthin the qualifications and experience | evel of higher
classifications, and was surely known by Branch to be one of the
enpl oyees nost interested in a wage increase. The fact that

Garza was deni ed a wage i ncrease, his supervisors know ng of his
expectations, leads ne to strongly suspect that Branch was aware

of Garza's UFWactivity prior to March 31 and deni ed hi man i ncrease
because of it. This suspicion is bolstered by the fact

that Garza was very active in soliciti ng UFWsupport fromfel |l ow
enpl oyees within a small area of Respondent's operations heavily
super Vi sed by forenen.

_ - Third, there is strong reason to question j ust
seriously Branch viewed Garza's outbursts on April 1 and 2, out
bursts allegedly leading to his discharge. Garza' s only open,
blatant affront to Branch's authority as a supervi sor occurred
on April 1 during the staff neeting, when Garza called Branch the
| eader of the queers. Yet, nothing in Branch's testinony
i ndi cates he was troubled by that remark. Branch responded to
Garza at the tine by saying hello. Indeed, when Branch net with
Garza follow ng the neeting, the supervisor did not raise
Garza' s previous remark with himbut nerely asked hi mwhat was
Wongk In short, Branch did not conplain to even Garza about the
renar k.

_ _ Nor aml convinced that Garza's unwarranted and

I nappropriate remarks to Branch during their conversations on
Aoril 1 and 2 actually precipitated his discharge. From

Branch's own testinmony it energes that he was not frightened by
Garza's so-called death threats or threat to knock Branch's bl ock

off. Indeed, during the conversation on April 2 Branch was

acconpani ed by an ally, Roy Thomas, while Garza stood al one. A

the nost, Branch indicated he thought Garza mght swing at himon April
1, but he expected Garza woul d m ss.

_ ~ The testinony does not establish that Garza' s con-
frontati ons with Branch were observed by ot her enpl oyees. A though
Catlin observed the April 1 discussion, he coul d not
hear it. It is unclear as to whet her anyone el se even observed it.
The mssing fact that other enpl oyees either overheard or
observed the Branch-Garza di sputes takes on significance in viewof M.
Branch's claimthat he was concerned that Garza' s antago-
nismtoward himwas nani fested openly, in front of other enpl oyees .

It is also significant that when di schargi ng Garza,
Branch cited as the reason that Garza was a "disruptive influence

37/Branch testified that in placing enpl oyees wthin
his new cl assification systemhe relied on his forenen's advice
as to individual enployees. The testinony, nonethel ess, |eaves open to
question why either Catlin's earlier recommendation to
pronote Garza to Mechanic | was still not active, why Gatlin had
changed his opinion, or why Branch did not follow a recomenda-
tion fromGatlin for an increase for Garza.
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in the shop." Qher than his inappropriate remarks to Branch during the
staff neeting, however, the only shop disruption shown by the evidence
IS Garza's active, open support for the UFWon March 31 and April 1.

D rect evidence does not establish just how el se Branch nay have

concl uded that Garza di srupted the shop.

A cl aimcannot be nade that Respondent’s unl awf ul
notive in discharging Garza arises clearly fromthe evi dence.
Nonet hel ess, | amdrawn to concl ude the existence of that unlaw
ful notive and that Respondent violated Section 1153(c) of the Act when
di sc_harPl nP Garza based on the circunstantial evidence cited above,
particularly in view of Respondent's consistent policy of opposition
toward the UAW its denonstrated concern over Garza's personal efforts
on behal f of the UFW and the coi ncidence in time between denyi ng Garza
a wage i ncrease, his discharge, and his support for the UFW M.
Garza, after all, was the | eading proponent for the U-Wat the tinme of
hi s di scharge and the Respondent was wel|l aware of it.

_ There is, in addition, a separate basis for con
cluding that Respondent violated the Act when discharging M.
Garza. For nonths before his discharge Garza had been chanpi oning the
cause of his fellow workers, conplaining about the
V\ages, working conditions, and treatment fromtheir forenen. He
had taken his conplaints before the SEPC to Branch, to M ce- _
President Chavez, and even to President Andrew Garza's dispute with
Branch during his | ast three days of enpl oynent cannot be
separated fromthat previous activity, albeit Garza was nore
personal | y concerned and invol ved after March 31. Yet, Garza's
previous protests concerned the shops' wage systemand its inequitable
application to enpl oyees, particularly to Mexican em
pl oyees |ike hinsel f, and Garza was inforned by other shop enpl oyees of
thel r disappoi ntment wth the new wage system

_ ~ Thus, Garza's protests on April 1 and 2 were ex-
tensions of his previous protests and a continuation of his
protected, concerted activity in challenging the shops' wage
system See Bob Henry Dodge, Inc., 203 NLRB 78 (1973) . The
question then arises as to whether he was "guilty of m sconduct
so outrageous as to justify his discharge in spite of his protected
activities." NL.RB v. Cenent Transport. Inc., 490
F.2d 1024, 85 LRRM 2292, 2295 (C A 6, 1974), cert, denied, 419 U S
828. For, when an enpl oyee is engaged in protected acti -
vity (e.g., disputing wage rates or wage cl assifications), that
enpl oyee cannot | ose his protection by way of discharge unl ess _
his conduct is so egregi ous or opprobrious as to renove the protection.
Bob Henry, supra, 203 NLRB at 79; Monark Boat Go., 179
NLRB 872 (1969); G own Central PetroleumCorp., 177 NLRB 322 (1969).
See also, NL.RB vy. Local 1229, |BBEW(Jefferson
Sandard), 346 U S 464 (1953).

Wii | e one coul d characterize Garza' s conduct on

Aoril 1 and 2 as outrageous, | do not believe it was so outra-
geous as to renove himfromthe protection of the Act. It nust
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be renenbered that it was Branch who initiated the two confront a-
tions wth Garza and who refused Garza, the shop enpl oyees' SEPC
representative, a |long-sought-after wage increase (sonmewhat in-
explicably, I mght add). A so, the dispute between Garza and
Branch did not occur in front of other enployees so far as the
record indicates. And, the | anguage used during their dispute,
while not fitting within "polite" society, was |anguage perhaps
not unknown in the nechani ¢ shops w th which they were both
associ ated, particularly if we give weight to M ce-President
Chavez' s description of nechanics at the Respondent as being of a
tenperanental nature. Branch does not appear to have taken
Garza's threats seriously. Indeed, Branch did not discharge
Garza on April 1, when Garza's renmarks were of a stronger, nore
adanmant nature, when Branch mght have spontaneously reacted to
themby discharging Garza--that is, if it was Garza s | anguage
that forned the separable basis for his discharge. Nor is there
any indication that despite his confrontations wth Branch, Girza
either insubordinately refused work directions or was not ably
performng his work.

Thus, under the existing circunstances | do
not conclude that Garza's private renarks to Branch were
sufficient to renove Garza fromthe protected nature of his wage

| aints. See Texas Rockwool, supra, 218 NLRB 557; Houston
Shel | and Goncrete Co., 193 NLRB 1123 (1971) . Accordingly, |
find that Respondent violated Section 1153(a) of the Act in
discharging M. Garza, as well as violating Section 1153(c).

E Leonardo Serb in And Rub i n Chavez

1. Satenent of Facts:

Both Leonardo Serb in and Rubi n Chavez were em
pl oyed by a | abor contractor named Andy Kouklis, who supplied
trucks and nen for the swanpi ng operations for Respondent's table
grape harvest in July. As swanpers these two persons were
responsi bl e for delivering enpty grape boxes to the harvest crews
inthe field and for transporting | oaded grape boxes fromthe
field to the Respondent's drop-of f point. Serbin and Chavez
worked as a teamon one of the ten to twel ve trucks supplied by
Kouklis. They worked on Respondent’'s Ranch No. 16, but their
IIJ%_ CkhuRb and6del ivery point was an area known as the ' 'squeeze" on

nc

_ ~ Both nen were hired by Rayburn (Ray) V@l ker,
Kouklis's field foreman, who was in charge of the swanpers.
Nei t her swanper, however, was new to Respondent's operati ons.
During the preceding two years, Serbin worked directly for the
Respondent on different occasions, driving a tractor and pl aci ng
grape stakes. He had al so worked on Respondent's property for a
l'abor contractor (not Kouklis), pruning and staking grapes. 38/

_ 38/ The last tine or so that Serbin worked in the
staki ng operation, his foreman was Quadal upe (Joe) R vera and his
"supervi sor" was R chard Jinenez, both enpl oyees -- [cont.]
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M. Chavez had swanT)ed grapes in 1975 and 1976 on Respondent's
property, through enpl oyment with a labor contractor (not
Kouklis). A so, Chavez worked for the labor contractor in Res-
pondent’s staking operations fromabout January to April of 1977.
Nei ther Serbin nor Chavez clained to have been di scharged pre-
viously when working in Respondent's field operations.

M. (havez al so had worked on Poso Ranch for
Roberts Farns, acquired b%/ Respondent in 1973. Wen at Roberts, Chavez
was an active supporter of the UAWand a steward for his
crew He also took part in the strike that surrounded Respondent's
purchase of property fromRoberts. Chavez testified that .
on his first day of swanping for Kouklis in July he had a di scussion
wth Petra Sandoval, a worker he had known at Roberts and
who now wor ked for Respondent. Sandoval called to himand asked if he
and his cousin were still strikers. Chavez responded by
saying he still did not have a ranch of his own but that his cousin
now concerned herself nore wth her famly than wth
striking. Between Chavez and Sandoval when they had their encounter
stood Chavell a Garcia, the forewonan of Sandoval's crew,
who was the sister of R chard Ji nenez.

According to both Serbin and Chavez, they en
countered alnost inmmedi ate difficulty wth Joe R vera when t hey
appeared at the squeeze area. VWrking on a piece-rate basis, Chavez and
Serbin were anxi ous to nove through the squeeze as
quickly as possible in order to return to the fields to | oad the
harvested grapes. O one of their early transits through the .
squeeze, they expressed displeasure to Rvera at the sl owness in which
their truck was unl oaded. The two swanpers recal | ed t hat
R vera responded by asserting that he was boss of the squeeze
and, essentially, that they would have to wait until he deci ded
it was right to load or unload their truck.

The testinony of Serbin and Chavez is not clear as
to whether they had one or nore confrontations wth R vera over
the | oading and unl oading of their truck. Serbin, unlike
Chavez, recalled that during one exchange wth Rvera, R vera
used a colorful, if not profane expression, in telling themto
wait for unloading. In what appears to have been a separate en-
counter wth Rvera a discussion regarding the UFWoccurred. n either
the first or second day of their swanpi ng Serbin and
Chavez were waiting' for enpty boxes to be | oaded on their truck.
Chavez conpl ai ned about the del ay, and R vera responded by sayi ng
that this was not forty acres (a reference to U-Wheadquarters in. the
Del ano area) and that they were not there to run things or
change the rules, that the work would be directed by R vera and

38/[continued] --of the Respondent. According to
H vera, who was in charge of the squeeze area duri nﬁ the July
rrr)lng, he assisted Serbin in getting his job wt K
Kouk IS bK putting Serbin in touch wth Ray Vél ker. Serbin and
R vera acknow edged bei ng friends outside of work si nce t he
begi nni ng of 1977.
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not by them Chavez answered by saying that the UPWwoul d soon cone in
at all the ranches, but R vera answered that he did not

care since he had nothing to do wth the strikers. GChavez then
responded that R vera was al so a worker and woul d benefit from

the UAW but Rvera said he would not have any troubl e because he
was a Gonpany nman. 39/

M. Serbin and M. Chavez began their swanping in

md-July, around July 19, but renai ned working only three days due to
their discharges. During those three days various ot her

incidents involving the two swanpers occurr ed.

_ Oh their very first day of swanping, they had two
brief confrontations wth Respondent's grape harvest supervi sor,
R chard Jinenez. Jinenez was in overall charge of the harvest
operations, supervising two ranches and approxi nately four hund-
red enpl oyees, as well as the squeeze operation and nmaterial trucks.
In the norning of the first day, Jinenez observed
Serbin and Chavez driving into the field wthout bringing a
suppl y of enpty boxes. He stopped themand asked why the?;_ Wer e
not carryi nlg enpty boxes to the crews, and they inforned hi mthat they
had difficulty getting the boxes fromJoe R vera at
the squeeze. Jinenez said nothing nore to themand proceeded on his
way, al though Ji nenez cl ai ned he subsequent|y cautioned M.
R vera (who denied it) that no horseplay shoul d exist at the
squeeze. 40/

39/R vera denied he had any difficulty wth Serbin and
Chavez over |oadi ng or unl oadi nﬁ their truck, or that they ever spoke
about the UFW As to whether the events occurred as des- _
cribed above in the text, | credit the conposite testinony of Serbin
and Chavez. Their deneanor was nore inpressive than .
Rvera' s, Rvera appearing as a nore hesitant and argunentative
wtness. Mreover, it is difficult to accept, as R vera
claimed, that he had no know edge of Chavez's U”Wsupport even though
the two had known one another for five or six years.
R vera appeared to ne too concerned wth trying to exonerate
hinsel f of all wongdoing toward Serbin and Chavez than in ad- _
mtting any facts which mght possibly raise questions concerning his
work performance. Indeed, his testinony was even con-
trary to that of his superior, R chard Ji nenez.

40/ Were a conflict in testinony exists , | have cre
dited the version given by M. Jinenez. He appeared as a nost
honest w tness, possessing intelligent recall, and gave his testinony
inaforthright and unhesitant nmanner. Mbreover, genera]
agreement exi sts anong those i nvol ved that at one point during their
first day, Serbin and Chavez refused to wait at the
squeeze and |l eft wthout carrying a | oad of enpty boxes as they were
instructed to. Serbin's testinony tends to corroborate
Jinenez's since he admtted that Ji nenez spoke to them about no-
carrying the enpties, and even Chavez admtted that he com
pl ained to Jinenez about their treatnment by R vera, although
Chavez asserted that it was Wl ker, not Jinenez, who questi oned

themabout not carrying enpty boxes.
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At the end of the first day, another incident took
pl ace invol ving Jimenez. After the harvest crews had | eft the
field, Jinenez was nmaking his rounds to see that all the renaining
grapes that had been boxed were renoved fromthe field. H
drove up to the area where Serbin and Chavez were | oading their truck,
where Forenman Wl ker was al so standing. Jinenez told _
Vel ker there were grapes in the next avenue that needed | oadi ng, after
whi ch Chavez cal l ed over that they woul d not pick up the
boxes because they were not going to pick up the scraps left by other
swanpers. According to Jinenez, who overheard Chavez, he
told Wl ker that he did not have to accept such behavior fromthe
swanper s.

Vl ker' s version of the above event was slightly
different fromJinenez's. VWl ker renenbered actual | y aski ng
Chavez and Serbin to go pick up the boxes left in the next a venue
whil e Jinenez was still present, and that Chavez refused.
Vel ker acknow edged he did not contest the matter wth Chavez be-
cause the need for | oadi ng the | eftovers evaporated when anot her
swanpi ng truck arrived and pi cked up the remai ni ng boxes. Chavez
and Serbin denied they had any conversation with either Wl ker or
Ji menez about picking up the | eftover boxes, but | do not
credit their denial. On balance, the contrary testinony of Jinenez
and Wl ker was nore credi bl e both because of the two supervisors'
deneanor and because their recoll ection was | ess confused, |ess
uncertain, and | ess vague than was the swanpers'.

Al though the second day of Serbin's and Chavez's
enpl oynent passed uneventful |y, the third day brought nore difficulty.
According to Jinenez's credible testinony, he observed
Serbin and Chavez driving their truck wthout a |oad of any sort.
Needi ng enpty boxes for Jorge Gonez's crew (the |argest crew by
far), which was about to nove fromone corner of a 8raﬁe bl ock to the
opposi te one, Jinenez stopped the swanpers and asked themto
get a load of enpty boxes. Jinenez then turned off the road, into
the avenue where Gonez's crew was working, and obser ved
four pallets of enpty boxes standing together where that crew was about
to finish working. Jinenez checked to see if Serbin
and Chavez were heading to the squeeze for enpty boxes as he had
requested, but observed them heading i nstead for another part of
t he sane ranch where other crews were working. Jinenez |earned from
Gonez that the four pallets of enpty boxes came from Serbin
and Chavez, who had just dropped them although Gonez tol d
Jinenez he had asked themnot to. 41/

Jinenez recall ed that he was very upset because the
enpty boxes were dropped in the wong place and that the two

41/1t was contrary to the swanpers' instructions to
| eave four pallets of enpty boxes in one place; rather, no nore
than two pallets of boxes are to be left in any one place. In favor of
Serbi n and Chavez, however, is the fact that swanpers
were directed not to take instructions fromcrew forenen, but
were to listen only to Jinenez or Vil ker as to where to deliver
enpty boxes.
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swanpers had not told hi mwhen they spoke that they just dropped a | oad
of enpties. In order to get the boxes to where they were

needed, Jinenez requested that one of his naterial trucks nove

t he boxes to the other corner of the block. Jinenez then headed

in the direction where Serbin and Chavez had gone to see what the
swanpers were up to; however, before getting very far Jinenez was

del ayed for about thirty mnutes in order to give picking in-
structions to another crew 42/

. ~ Wen Jinenez caught up with Serbin and Chavez they
were inthe mddl e of loading their truck wth full boxes at the other
side of the ranch. Jinenez said nothing to themat the _
tine about dropping the four pallets of enpties or their failure to get
the load of enpties he had earlier directed themto.

After he left the area where the two swanpers were
| oadi ng, Ji nenez saw Forenan Wl ker. He told Vel ker the two
swanpers had dropped a | oad of enpties in the wong place and,
according to Jinenez, Wl ker told himthat he had I nstructed
themto wait for instructions fromJi menez before droppi ng the
enpties. 43/ Jinenez then told Vél ker to dismss the two nen for he no
| onger wanted themon the ranch.

M. Vel ker next encountered Serbin and Chavez after
their truck had once agai n broken down, this tinme wth a full |oad of
boxed grapes. Initially, according to Wl ker, he
assisted themin getting a nechanic to | ook at the truck. Then, after
about an hour passed w thout repair, V@l ker again
approached the two nen. Chavez inquired as to what they were

42/ On the norning of their third day, Serbin and
Chavez had had a breakdown on their truck while |oaded with enpty boxes.
According to Vel ker, the truck was fixed, after which he
told the swanpers to wait before dropping their enpties until he spoke
wth Jinenez. Wl ker |ooked for Jinenez but could not find
him He then returned to the two swanpers, who were waiting by Gonez's
crew, and told themto wait for Jimenez's instructions
before they dropped the boxes for the Gonez crew V@l ker knew that the
crew was about to nove but did not know where to drop _ _
the boxes. It was apparently after Wl ker left themto wait for Jinenez
that Serbin and Chavez dropped their |oad of enpty boxes
where they were, though direct proof of their dropping the boxes was not
provi ded by Foreman Gonez.

43/l ker recal | ed that Jinenez inforned hi mthe two
swanpers told Jinenez it was Vél ker who had told themto drop
the enpties where they did. | do not credit Vél ker's recol | ec- _
tion on this point, but think he believed hinsel f sonehow inplicated in
the swanpers' m st ake. Not onl y did Jinenez not claim
that the swanpers had told himthat Wl ker was at fault, but
nei ther Serbin nor Chavez assert that theK cl ai ned V&l ker respon-
sible for the wong instructions when tal king to Ji nenez. _
Furt hernore, Jinenez had not spoken wth the swanpers regardi ng

their msplacenent of enpties.
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supposed to do the next day, and VMl ker then inforned themthat they
were di scharged, that Jinenez no | onger wanted themon the

ranch because they had dropped a | oad of enpties in the wong pl ace.
During that conversation, Vél ker told the two swanpers

that he had known earlier that day that they were di scharged.

Chavez began to protest the discharge, and VWl ker
told himhe should talk to Jinenez, who was standing in the sane
area as their inmmbile truck. Chavez wal ked over to Jinenez and asked
hi mwhy they were di scharged; Jinenez said because t hey .
had dropped a | oad of enpties in the wong place. The swanpers' third
day of enploynent was their |ast.

~ The testinony of the four nen invol ved, Chavez, Serbin,
Val ker, and Jimenez, unfortunately, does not produce as clear a picture
of events as that set forth above. Largely, |
have relied on the credible testinony of Jinenez, corroborated in
i nportant respect by Wl ker, in reconstructing the events of
the third day of swanping. The testinony of Serbin and Chavez,
regarding their unloading of enpties, is confusing at best.
Thus, it 1s not clear fromtheir testinony as to whet her they
bel i eved the incident cited for their discharge occurred on the
second or third day, |eading to ny doubt as to whether they even knew
whi ch incident may have led to their discharge. As a re-
lated matter, the two swanpers clained they were told where to drop the
enpties by both the crew foreman and Vel ker, whose in-
structions they followed. This testinony contrad! cts the credible
testinony of Wl ker. n the other hand, M. Serbin al so
conceded that he knew they dropped enpty boxes in the w ong
pl ace because they knew the crew invol ved was about to nove to
anot her pl ace, thus recogni zi ng sone cul pability on their part. Fnally,
Chavez recalled talking to Wl ker at the forenan's hone
after the discharge, at which tine Wil ker allegedly told himthat
Roy(l ast nane unknown) was responsi bl e for their discharges. But,
nothing in the record indicates that anyone named Roy was the slightest
bit involved in their enpl oynent or discharge, and
Vel ker deni ed ever nentioning Roy as being 1 nvolved in the two
discharges. After serious consideration of the two swanpers'
testinony, | have concluded that they were either confused about what
happened to them could not accurately recall the details of the events
in question, or were attenpting to deny any wongdoing on their part to
make their di scharges appear as whol |y
W t hout reason.

2. Analysis and QGoncl usi ons:

_ The General Counsel contends that in dealing wth
the Serbin and Chavez discharges, resolution of the credibility
conflicts is determnative. | do not agree, however.

As earlier noted, | have not credited the testinmony of
Serbin and Chavez insofar as it tries to establish the absence of work
m sconduct on their part during their three days of enpl oynent (between
July 19 and 21). | wll not repeat the reasons for crediting instead
the testinony of R chard Ji nenez,
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the harvest superintendent, and Ray V@l ker, the forenan for Andy
Kouklis, the labor contractor. Suffice it to say that | believe
that both Jinenez and Vél ker encountered difficulty wth the two
swanpers on the first and third days of their enpl oynent, diffi-
culties largely acknow edged by at |east the testinony of
Leonardo Serbin.

O greater inportance, however, is ny conclusion
that nothing in the way of union or protected activities on the part of
Serbin and Chavez led to their discharge. This concl u-
sion is based on several considerations.

- Frst, virtually no union activity existed on the
part of Serbin and Chavez. For exanple, the record is essen-
tially silent as to any overt support given the UFWby M. Serbin, at
any tine. M. Chavez's historic support for the UFWwhen he
worked for Roberts Farns in 1973 is hardly sufficient to concl ude that
Respondent di scharged himfour years |ater because of it.
I ndeed, any significance to the pre-existing UFWsupport denon
strated by either Serbin or Chavez, prior to their July enploy- .
ment, is largely vitiated by the fact that on repeated occasions, in
1975, 1976, and 1977 both Serbin and Chavez worked on Respon-
dent's property, both directly for Respondent and for |abor con
tractors, wthout incident.

Second, the so-called discussions regarding the UFW
that occurred during their three days of enploynent in July establish
themnei ther as open advocates for the UFWnor as known
supporters of the UFPW To be sure, Chavez mght have had a di scussion
wth Petra Sandoval over whether he and his cousin were
still "strikers." But, that conversation appears as no nore
than a passi ng exchange between two workers who had not seen one
anot her for sone tine, and nothing mich revealing cane out of it as to
Chavez's UFWsentiments. Furthernore, to lay any signifi-
cance on that conversation one woul d have to infer that the foreworman
who overheard it, Chavel a Garcia, thought it significant
enough to pass on to her brother, Rchard Jinenez. | do not find that
inference justified, particularly because Jinenez credibly
deni ed any such conversation with his sister (or wth Sandoval ) and
because the conversation--at best--was i nnocuous.

Nor do | believe that Joe R vera s conversation
about the UFWw th Serbin and Chavez establishes a fact going to the
nmotive for their discharges. The conversation, occurring on .
the first or second day of the swanpers' enpl oynent, was a joustin
mat ch bet ween persons who had known one another for sone tine, an
R vera was obvi ously paradi ng his "supervisory" prerogatives before the
two nen over who was going to direct the work in the squeeze area. No
serious dispute over the UFWarose. Chavez said he thought the UFWwoul d
cone in at the ranches and do sone good; R vera said he did not care for
the UFWand that he was a Gonpany man. That appears to have ended the
natter.

_ Jinenez, on the other hand, struck ne as a person who
during that harvest was not the slightest bit concerned wth
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whet her two enpl oyees nmay have expressed sone support for the

UFW particularly two enpl oyees who were working for a | abor con-
tractor and who woul d not be there for nore than a few weeks.

On the contrary, | find the evidence anply supports the Respon-
dent's contention that Jinenez becane rapi dly di senchanted wth the
work of Serbin and Chavez, who Ji nenez encountered on one

occasi on not carrying enpty boxes as they shoul d have, believed they
dropped enpty boxes where they shoul d not have, and thought

theY refused to either tell himthat they dropped the boxes or
followhis instructions to fetch a | oad of boxes.

In the short span of less than three days Jinenez
encountered the two swanpers not |ess than on three occasi ons
where they performed in a manner found wanting by Jinenez. It
does not appear that the supervisor's attitude about the two
swanpers was either inexplicable or pretextual. In view of
Serbin's and Chavez's weak link wth the UAW the failure to
convincingly showthat Jinenez knew of even that weak 1ink, the
lack of any direct connection between Jinmenez's discharge action

and the swanpers' [link with the UFW and the preponderance of
evidence that denonstrates good cause (at least in Jinenez's
mnd) for discharging the two swanpers, | conclude that Respon-

dent did not violate the Act when di schargi ng Leonardo Serbin
and Ruben Chavez.

F. Donate Torres Quznan

1. Satenent of Facts:

Donato Torres began wor ki ng for Respondent in
Decenber, 1973. Hs annual work pattern was to assist in the

al nond harvest between August and Cctober as a "sweeper" driver,
operate a shredder for disking between Novenber and March, and drive a
tractor in spraying sul fur on grape vines between March

andJAlljgu%tl. M. Torres was di scharged while spraying sul fur,

on July 31

S ~During his enployment M. Torres had no active
affiliation wth the UAW nor did he denonstrate any support for that
Lhion. But, three incidents during his enpl oynent are re-
ferred to by the General Gounsel in connection wth his discharge.

_ - The initial incident occurred after the represen-
tation el ection in 1975, when Torres was approached by represen-
tatives of the Respondent as a potential wtness for the objec-
tions hearing that took place. According to Torres, Aurelio Menchaca
approached himin Decenber, 1975, and attenpted to . .
coerce himinto |ying about what he saw during the el ection by telling
Torres that if he refused to testify in Respondent's _
favor at the hearing it would be on his record and conversely, that if
he did testify he woul d be renarded financially. | do
not credit Torres's version of that encounter, however; rather,
| find that Menchaca and Fred Madriaga, who assisted Menchaca, ;
nerely sought to | earn what Torres had observed during the
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voting and, when it appeared favorable to the Respondent's case,
asked Torres to testify for the Respondent, which Torres refused
to do. 44/

The other incidents involving M. Torres occurred
when he served as a spokesnan for sone of his fellow enpl oyees.
Onhce, in the summer of 1975, Torres spoke with the al nond harvest
supervi sor, Herb Hanna, in connection wth the difficulty
in brething that was caused by excessive dust. Cn anot her
occasion, a year |later, Torres again spoke for his fellowem
pl oyees in protesting that enpl oyees whose equi pnent was defective were
pei ng sent hone w thout pay instead of being given substitute work.
During the presentation of that protest, Herb Hanna nentioned he knew
Torres and 1 f he w shed to be a hero he should go to Caesar Chavez
where there was a place for him On the other hand, as Torres hinsel f
acknomledPed, bot h probl ens which he di scussed w th Hanna were renedi ed
i medi at el y afterward.

The record , however, reflects a serious tardi ness
problemon M. Torres's part as a sul fur sprayer during the
summer of 1977, immediately preceding his discharge. The forenan
of the ranch on which Torres was wor ki ng, Bobby Gonzal es, was told
by Torres's fell owworker, Remgio Perez, and by his own
supervi sor, Superintendent Roy Rowe, that Torres was getting to work
| at e. FErez who testified, asserted that Torres was al -
nost al ways tardy on the jOb arriving anywhere fromthirty to one
hundred and twenty mnutes |late. 45/

44/ Despite serious reservations | have about the qua-
lity of M. Menchaca's testinony (as discussed infra), | credit his
version of the 1975 encounter wth Torres. For one thing,

Menchaca admtted that during their conversation, M. Madriaga sought
to pressure Torres to testify by telling hhmthat as a _

per manent enpl oyee he shoul d support the Respondent through his
testinony, after which Menchaca purportedly cautioned Madri aga

not to pressure Torres. For another thing, | think it sonewhat unlikely
that Menchaca woul d openl¥ solicit a relatively unknown o

enpl oyee to falsely testify wth what anounts to a bribe. Additionally,
no corroboration exists fromwhich to believe that .
Fhspondent sought to create false testinony in its behalf. And finally,
Torres's testinony is at serious odds on other issues .

wth the credible testinmony of his foreman, Bobby Gonzal es, and his co-
workers. (n bal ance, therefore, | accept Menchaca s nore

credi bl e description of the conversation in 1975.

_ 45/ During July, in his work on Ranch 51, M. Torres
was assigned to begin work at mdnight and to finish at 9:00 or
9:30 a.m, the same as Perez. A though Perez clai ned he consistently
arrived prior to the mdnight starting tine, he had anple _
opportunity to observe Torres's late arrivals. Perez |oaded his sul fur
at the sane place as Torres, observed the snal |l er anount
of sulfur Torres used per work shift, and coul d observe Torres's tractor
across the field by virtue of its sound and its head-
| anps. Wiile Perez's testinony | acks sone specificity -- [cont.]
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About a week after he becane forenan on the ranch
Gnzal es found Torres sleeping in his pickup, at about 6:00 a.m and
woke him Torres had not worked yet on that shift. 46/ Gonzal es
continued getting conplaints fromPerez about Torres's
tardi ness, apparent|y because Perez, on at |east two occasions, had to
help Torres finish his work during the shift. Reports
al so came to nzales's attention that Torres was not conpl eting his
aSS|Pned work; thus, at least two irrigators on the ranch,
Peral es and Gre?orlo Martinez (both of V\homtestlfled?, as well as
Gonzal es hinsel f, observed i nstances where Torres woul d act
contrary to his instructions and skip a substantial nunber of vines in
hi s sprayi ng.

_ ~FHnally, ona Saturday, July 23, Forenman Gonzal es
poi ntedly arrived at the ranch some three hours before his
nornal shift, comng at 3:00 a.m He confronted Torres about
his tardiness, which Torres essentially acknow edged at the tine O
that norning Torres clained that famly probl ens were causing
his tardiness. Torres suggested that he should be transferred to
anot her shift. 47/

_ (h a Monday, presunably August 1, Gonzales tried to
determ ne whether he could get Torres transferred. He di scussed the
matter with his supervisor, then Rosalio Quilantan, another
forenman, and then spoke with Aurelio Menchaca, all regarding
transferring Torres to other work. The upshot of his di scussions
was that Gonzal es concluded that no one agreed to the transfer of

_ 45/ [cont i nued] --and exactness, | find it generally
credi bl e as establishing Torres's chronic tardi ness that July
Perez appeared forthright in his testinony, had no apparent

interest at stake in testifying, and was corroborated by ot her
t esti nony.

46/ Torres clai med he did not work that norni ng because
he could not start his tractor. Perez, however, saw Torres
sleeping in his truck at the beginning of that shift, and an
irrigator on the ranch, Frank Peral es, observed Gonzal es waki ng
Torres and could recall no subsequent trouble that Torres had I n
starting his tractor. The circunstances surroundi ng that
sleeping incident as reveal ed fromthe testinmony of Gonzal es,
Perez, and Perales lead ne to conclude that Torres's reason for
sl eeping during his work shift was not because of a defective tractor.

47/ Sone confusi on surrounds the timng of Torres's
request to be transferred and his eventual discharge. The testinony
al one suggests that Torres was di scharged t he Tuesday
fol low ng Gonzal es's confrontation with Torres at 3:00 a.m
whi ch woul d have been on July 26. But, the Conpany's personne
records indicate Torres was fired on Tuesday, August 2, over a week
later. Thus, it is not clear whether Gonzal es erred when
claimng he confronted Torres on July 23 or whether Torres may have
sought a transfer on a later date, during the next week.
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Torres. |In particular, Menchaca told Gnzal es he had no place to
transfer Torres to, suggesting that naybe Gonzal es shoul d

fire hhm The testinony shows, however, that a forenan in the al nond
harvest, Buck G@ll, had requested from Mnchaca t hat

Torres again work for himin the upcomng harvest.

h August 2, Torres was inforned of his discharge.
He was told, as was witten on a personnel form that his dis-
charge was for repeated uncorrected tardi ness. 48/

2. Anal ysis and Goncl usi ons:

As noted, nothing in the record reflects that M.
Torres was at any tinme 'of his enploynent wth Respondent an ac
tive supporter of the WW Thus, it Is not clained that he ac-
tively supported the UFWs 1975 el ection efforts or had any con-
tact wth the UFWsince that tine.

O the contrary, the clai mfocused upon by the
General Gounsel is that Torres was di scharged on August 2, while
working as a sul fer sprayer, because he had refused to cooperate wth
Respondent by testifying against the UFWin the 1975 el ec-
tion obj ections hearing. The General Gounsel clains that
Aurel i o Menchaca, Respondent's | abor coordi nator, was responsi bl e
for Torres's discharge by refusing to go al ong w th Bobby
Gonzal es, Torres's forenan, and his request to transfer Torres
to another work assignnent. The evi dence establishes that
Menchaca was involved in the 1975 effort to get Torres to testify
in Respondent's behal f. 49/

There is sone evidentiary support for the General

48/ Testi nony presented by Respondent's w t nesses al so
related to another incident involving M. Torres, one invol ving
the inproper burning of sul fur bags. This incident, however, was not
cited by Gnzales in his testinony or on his personnel
report as a reason for discharging Torres, and it is not considered by
ne as a notivating consideration behind Torres's dis-
charge, although Torres's denial of the incident does shed negative
light on his credibility.

49/ To a lesser extent the General Counsel clains that _
Torres's rol e as spokesnman for fellow enpl oyees in two disputes, one in
1975 and the other in md-1976, led to the discharge. A -
though it is true that Torres's role in those disputes involved himin
activity protected by the Act, it nust be renenbered that
his disputes were wth Herb Hanna, while Torres worked in the
al nond harvest. No evidence |inks Hanna with Torres's di scharge
over a year later. Nor does the evidence establish that either Menchaca
or Foreman (onzal es knew of Torres's past disputes with Hanna. | ndeed,
no aftermath of retribution or aninosity resulted for Torres regarding
t hose di sputes, both of which were quickly settled in the enpl oyees' -
favor. | amnot persuaded that the 1975 and 1976 di sputes had anyt hi ng
what soever to do with Torres's discharge on August 2, 1977.
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Qounsel 's claimregarding Menchaca. nly a day or two before

Torres was di scharged, the enpl oyee's forenan, Bobby (onzal es,

asked Menchaca if he could find anot her place for Torres to work.
Gonzal es conceded that he woul d not have di scharged

Torres i f another work assignment coul d have been found for him
Menchaca tol d Gonzal es that no other work was avail abl e and

that it nade little sense to transfer a probl emenpl oyee like Torres
to anot her forenan, suggesting that Torres shoul d be

fired. In connection wth Menchaca' s denial of a transfer for

Torres, the General (ounsel stresses that Buck Gll, an al nond

harvest forenman, admtted y requested Menchaca to assign Torres to the
al nond harvest in 1977 and, thus, a position was avail -

able for Torres to fill.

Several considerations, however, arise in connec-
tion wth Menchaca' s role and notives in the Torres nmatter.
First, fromthe chronology of events it appears that G| had
requested Torres for the al nond harvest approxi nately two weeks
bef ore Gonzal es requested Menchaca to transfer Torres. Thus, when
Menchaca denied G11's request, Torres was still working
for Gonzal es and Menchaca had not been infornmed yet of Gonzal es's
desire to transfer the enpl oyee. 50/

Second, as the Respondent notes, if Menchaca had .
wanted Torres to | eave his enpl oynent an opportunity was available in
1976, after the alnond harvest. A that tine Torres
took a short | eave fromhis enpl oyment and, although the circunstances
of that |eave are disputed anong Menchaca and Torres,
it isclear that Torres filed for unenpl oynent conpensati on during
that absence fromenpl oynent. Wen Menchaca was con-
tacted regarding Torres's enpl oynent status he described Torres as
being a full-tine enpl oyee wth a LOb avai |l abl e; Torres
shortly thereafter returned to work. Wile it nay be that Menchaca did
not want the Respondent to face any unenpl oynent conpensation liability
at the tinme wth respect to Torres, Respondent's counsel correctly
notes that if Menchaca were really notivated to get rid of Torres', at
| east one previous opportunity was passed over by himto sever Torres's
enpl oynent relationship at that tine.

o Third, it is difficut for ne to accept the propo-
sition that Menchaca harbored continuing ill-wll toward Torres
for nearly two years sinply because Torres refused to testify in
Respondent's behal f in 1975. Not only is that a substanti al
tine over which to bear such ill-wll, but whether one accepts
Torres's or Menchaca' s version of their 1975 encounter over .
Torres's testifying at the objections hearing, it can hardly be said
that Torres's conduct in 1975 was of the type so of fensive

50/ Menchaca denied that G111 had requested Torres for

the 1977 alnond harvest. | do not credit his denial. Wile |
share the General Counsel's concern over Menchaca's conflict
wth @Il over dIll's work request for Torres, | do not believe

that Menchaca's lapse in credibility provides the entire basis
on which torest an unfair |abor practice finding.
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or unique that it woul d have abi ded with Menchaca or established in his
mnd that Torres was a URWsupporter.

Nor am| sufficiently persuaded that Torres
suffered in his work during the two years foll ow ng 1975, as the Genera
Gounsel argues. Wiile it 1s true that Torres hel d a successi on of
positions during that tine, fromthe nature of Respondent's operations
It does not readily appear that Torres's enpl oynent hi story was
particul arly exceptional. Except for brief periods, Torres essentially
worked as a tractor driver, harvest oPerator, or irrigator. These were
his basic duties since April, 1974, albeit that fromApril, 1975, when
he was first classified as a tractor driver-irrigator, his work areas
changed fromtine-to-time, unlike his previous two years that he was
assigned to Poso Ranch. But, Torres's enploynment history is not unlike
that for Sanuel De La Rosa, who al so operated tractors and equi pnent for
Respondent. It was common for such nachine operators not to be confined
to Ene crew but shifted around fromtine-to-time, follow ng the tractor
wor K.

_ Most significant of all, of course, is the fault found
wth Torres's work i mmedi ately preceding his discharge, at a tinme during
whi ch he had no connection wth the UFW Little doubt can exist that
shortly after Bobby Gonzal es becane foreman over Torres's work area, he
becane aware of Torres's chronic tardiness at work, both fromconplaints
bei ng nade by Remgio Perez, Torres's fellowtractor driver, and from
comments of the irrigators who noticed that Torres was ski ppi ng
substantial portions of his work. 51/ To be sure, Gonzales did not rely
on Torres's skipping rows in discharging him but in Gonzales's mnd |
believe, and mne as well', Torres's skipping rows strongly indicated
that Torres was not working a full work-shift.

~ Torres's effort to deny his tardiness is not convincing.
Not only is it uncorroborated, but contrary to the testinony of fellow
workers. Furthernore, the tardiness problemis consistent wth the
previous work habits of both Torres and Perez under the forenan who
Ioreceded Gonzal es, when both nen sinply sprayed their assigned field and
Ieft as early as possible, being paid for a full work shift. 52/ To a
arge

51/ The General Gounsel attacks the testinony of Perez because
of his admtted dislike for the U-Wand t he i nexact ness of his testinony
regarding Torres's tardiness. | have concluded, however, that Perez
testified forthrightly, though he had difficulty expressing hinsel f
precisely, but he clearly had the opportunity to perceive Torres's
tardiness. And, Perez's bias against the UFWwas freely admtted by
him when conpared with the fact that Torres hinsel f was not an avid UFW
supporter, Perez's sentinents do not seemsignificant.

52/ Ti ne records of Respondent indicate no probl emat
all wth Torres being late to work during July. The circum
stances surroundi ng the nake-up of those records, as well as
Gonzal es's explanation of thelr inaccuracy, convinces -- [cont.]
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extent, Torres continued the practice under Gonzal es, albeit Torres
began arriving for work late rather than leaving early as was the
earlier practice.

Gonzal es patiently nade efforts to get Torres to correct
his tardiness. Wen no solution was in sight, and because of Torres's
request, Gonzales tried to have Torres transferred. The record is
sufficiently replete wth Gnzales's good faith efforts to correct the
tardiness problemand to transfer Torres as to obviate doubts as to
Gonzal es' s notive toward Torres.

_ Menchaca, as noted, refused to assist Gonzal es in
transferring Torres out of the area. Menchaca told Gonzal es he had no
work for Torres in the al nond harvest and that other forenen had
conpl ai ned about his work. In one way or another,

Menchaca hinted that Torres be discharged. Buck Gll, an al nond
harvest foreman, corroborated the fact that he had previously
conpl ai ned to Menchaca about Torres's work.

The basic fact renmains, and is relied on by the
General (ounsel, that Menchaca's refusal to transfer Torres
eventual ly led to his discharge. | do not conclude fromthat refusal,
however, that Menchaca was notivated by Torres's 1975 re-
fusal to testify. Not only does that refusal provide a weak
link to explain Menchaca's notives two years later, but | think
an equal | y persuasi ve expl anation is that Menchaca was not di sposed to
go out of his way to help Torres in view of sone previous work
c_orrﬁl aints regarding Torres. A'so, the fact that Gonzal es di scussed
w th Menchaca Torres's chronic tardiness as a sprayer added stronger
reasons not to transfer Torres to another supervisor. nzales, it
shoul d be noted, was a new forenan and quite young, whi ch perhaps
explains his good faith efforts in behal f of Torres. But, Menchaca was
not persuaded by those efforts. And, in the final analysis it was
Gonzal es, not Menchaca, in consultation with his superior, Roy Rowe,
who di scharged M. Torres. | do not conclude that that discharge vio-
| ated the Act.

G (harles (Chuck) Wroman

1. Satenent of Facts:

~Chuck Vronman, an experienced nechanic, was hired
by Respondent in January, 1976. H s entire enpl oynent w th Respondent
was spent repairing and overhauling tractors and ot her .
heavy-duty equi pnent, nuch of which was diesel powered; nost of his
enpl oynent was spent in the engi ne roomin the Heet Shop,
al ongsi de where Arnol d Garza worked since My, 1976.

S nce Wwonman had worked i n nany uni on-or gani zed

52/[continued]--ne that they do not establish that
Torres cane to work on tine, only that Gonzal es nade no effort
to dock Torres for his short hours.
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repai r shops previously, he had been a nenber of several different
unions. He testified that he general I% suppor ted uni ons.

H's support for unions was made known by himto vari ous nechanic
supervi sors at Respondent. 53/

During the spring of 1977 several incidents
occurred that relate to Vronan's departure from Respondent .

Frst, on March 31, during his evaluation wth M.
Branch, Wonan was inforned he woul d be receiving no raise in
pay that year. Branch al so conpl ai ned regardi ng Vironan's work.
According to Vroman, Branch conpl ai ned that he was not produci ng
enough. According to Branch, Vworman was informed not only that he
worked too slowy but that he was abusive to the clerks, too | oud while
at work, and was away too often fromhis work place. Branch cl ai ned he
spoke to Vroman on ot her occasions as wel |, conplai ning" mainly about
the speed of Vroman' s work.

Second, as earlier noted, on the day of enpl oyee
eval uati ons, Branch was infornmed by one of his foremen that
Garza was passing out UFWcards in the Heet Shop, one of which Branch
was inforned was given to Vronan. Ether later that day
or the next day, Branch was informed by another forenan that
sone of the nechanics in the Fleet Shop were discussing the UFW
and that Vwonan had signed an authorization card while in the shop.
Branch cl ai med t hese forenen were concerned because the union
di scussi ons were taking place in the shop and during work tine, but
Branch clained that he told the forenen to ignore the
situation.

Third, at one of his nornmal staff neetings wth
enpl oyees, Branch nade an announcenent concerni ng the URWwhi ch
engendered a reaction on the part of M. Woman. Branch
announced the "unfortunate" news that the UPWhad just been cer-
tified as the bargai ning representative of Respondent's enpl oyees.
( Presunabl % this neeting took place about a week after
t he Board had announced 1ts certification decision concerning
Respondent, a decision dated April 26.) e of the shops'
mechani cs openly |anented the UFWs advent and conpl ai ned about the
amount of dues enpl oyees woul d have to pay. Wonman was quick to argue
the matter, disputing his fellow enpl oyee over the anount of dues and
telling the enpl oyee that he did not know what he was tal ki ng about when
it cane to union dues. Branch conceded that he overheard Wonan' s
renar ks concerni ng UFWdues, although he denied recalling that Wonan
said all that he

53/1t is not clear fromVWonan as to when and how
often he engaged i n conversations wherein his support for unions
was rmade known; he dated such conversations variously, either fromthe
begi nning of his enploynent or fromearly 1977. Voman's testinony is
characteri zed by vagueness, generalities, and argunentativeness. HSs
deneanor as a wtness made it difficult to delineate fact from
his general opinions and corroborated in vivid fashion nuch of what
Respondent's supervi sors had to say about his tenperanent.
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cl ai med concer ni ng uni ons.

Finally, sonetine around June, \Wonman was advi sed by Bill
Branch that he would be transferred fromthe Heet Shop to the Heavy
Equi prent  Shop, where he woul d cone under the supervision of Sydney
Onental, that shop's forenan. The repair of heavy equi pnent, such as
tractors and di esel - powered equi pnent, was bei ng noved fromthe F eet
Shop to the new Heavy Equi pnent Shop. Vroman was tol d he woul d
continue working on his existing projects, but when they were finished
he woul d be transferred. Al other heavy equi pnent work had al r eady
been transferred to the new shop. 54/

_ As of the tine of his transfer into the Heavy
Equi pnrent Shop, M. VWronman was classified as a naster nechanic
and earned $6.25 per hour. Hs was the highest job classifica-
tion anong the nechanics, shared only wth sone foremen. In the
Heavy Equi pnent Shop M.  Wronman was the highest classified and
pai d enpl oyee, the next highest being a senior nechani c who ear ned
$5. 75 per hour.

_ Wronman worked for about two weeks in the Heavy
Equi pnent Shop. H's new forenman, Sydney d nental, was not
pleased wth his work, both as to the quality and quantity of
I1t. 55/ dnental clained, wthout serious contradiction from
Wonan, that he was displeased wth two different projects _
worked on by Worman. Bob Tatum a hi gher supervisor, was |ikew se not
pl eased wth some of Vronan's worKk.

~ Apart fromthe criticismof Wonan's work, how
ever, the incident purportedly triggering Wonan's departure from
hi s enpl oynent occurred on Mnday, August 8.56/ Wien

54/ Shortly after bei n? inforned of the transfer,
Voman took a two-week leave fromhis enploynent. It is not
clear why he took his |eave, but the machines he was then work-
ing on were assigned to other nechanics. Wen he returned,

about the third week of July, he began work in the Heavy Equi p-

nent Shop.

55/ Vroman and d nental had wor ked t oget her once be
fore, twenty years -ago, at Kern Gounty Equi prrent Conpany. VWronan
admttedly did not care for Anental. dnental clai med he was a
forenman over Wwonan at Kern Gounty and asserted he was i nstru-
nental in Wwoman's di scharge fromthat conpany. The accuracy of
Onental's recollection as to his prior experience wth Wonan
s in doubt, since along-tine foreman fromKern County testified that
dnental was never a foreman and that Vronan was never di schar ged.
Wiile this ancient event nmay shed sone light on Onental's credibility,
it is none too significant in respect to the pertinent issues in this
pr oceedi ng.

56/ The various dates surroundi ng Wwoman' s enpl oynent

termnation are deduced fromthe Respondent's personnel form
whi ch stated August 9 as the last day worked by Vioman. -- [cont];
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Wonan joined dnental and three nechanics for |unch that day, the
three nechanics got up and left. Later, Onental clained he tried to

| earn what was the natter, but only one of the nmechanics, a M. Don
Roberts, sought to explain. According to Anental, Roberts told him
that the rest of the nechanics were tired of Wwonan's renarks, tired of
his belittling themand claimng they were illiterates. Roberts told
dnental, according to the forenan, that he and the other nechanics
were thinking of quitting because of Vronman. (h one previ ous occasi on,
after Wwonman began work in the Heavy Equi prent Shop, O nental had
overheard Vwonan belittling another nechanic, D W Atchley, about that
mechani c's | ack of know edge. (nhe or nore of the heavy equi pnent
nechani cs were not able to read or wite, apparently .

dnental reported the next norning to his supervisor, Bob
Tatum what Roberts had said to hi mand expressed concern over \Woman' s
behavior. dnental claimed he woul ddj ust as soon have di scharged
Viroman then. Tatumthen investigated the matter by tal king to Roberts;
Tatumcl ai med that Roberts essentially confirnmed what d nmental had
f’/?i d—ranely, that Roberts was thinking about quitting because of
onan.

Tatum in turn, reported the incident to his
superi or, Il Branch, who alnost inmmediately went to the shop area
and spoke wth dnental . They discussed the difficulties wth Wonan,
nentioned the possibility of denoting Vioman, and pondered whet her
Vroman would quit if his salary was decreased.

Vroman was then requested to neet wth the three
supervisors. Branch did nost, if not all, of the talking. He
expl ai ned to Wwonan he was not happy wth the nechanic's work,
nentioning the time he took to finish projects and sone specific'
i nstances where Vrorman had nade mstakes in his repair work. Branch
al so nentioned that Wonan was the highest paid nechanic in his shop
and yet the others were performng as well as he was. Branch conpl al ned
about Wworman's belittling other nechanics and criticized his nmanner of
speaki ng to them

Finally, Branch advised Wwonan that he was denoting himto
seni or nechanic classification wth an attendant decrease in wages to
$5.75 per hour. Woman objected, |oudly, and said he woul d not accept'
the denotion. MWonan inforned the three that he was quitting and, true
to his word, August 9 was his |ast day of work.

_ Admttedly, it cane as no surprise to any of the three
supervi sors that Vwonan quit rather than accept the denotion. Branch
conceded he considered it possible that Viroman woul d quit.

56/ [ continued]--Vroman clained July 9 was his |ast day,
but he clained it was a Tuesday. July 9 was not a Tuesday, but August
9 was.
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_ Yet, the precise reasoni ng behind Worman's denoti on
remai ns sonewhat rmurky in the testinony. Branch described hinsel f as
exasperated at hearing fromTatumabout Wwroman's interaction wth his
fell ow enpl oyees and finally determned to denote Vironan to seni or
nechani ¢, whi ch Branch had long wanted to do in order to even off the
job classifications. A though Branch deni ed the denotion was a
puni shnent, he admtted essentially that it woul d not have occurred when
It did except for the c_orTEI aints he heard through Tatum d nental
expl ai ned he did not think the denotion was appropriate as a neans of
puni shnent for Wwonan's belittling other nechanics, but clained he
suggested that Wwoman be classified the sane as the others in order to
elimnate any discrimnation or distinction among hi s nechani cs.

2. Analysis and Goncl usi ons:

Chuck Wonman' s enpl oynent termnation, on
August 9, presents a host of testinonial conflicts, simlar to the
ot her cases dealt wth herein. 57/ Thus, conflicts exist as to whether
Vronan was warned about the quality of his work by supervisors, whether
his work denonstrated error or inattention, and whet her he argued about
the UFWin front of his last supervisor, Syd Anental, only a week
before he | eft the Respondent.

_ _ Smlarly, the General CGounsel attacks the reason-
ing behind the cut in pay instituted against VWronan on August 9
It is clained that Anental's desire was to discharge Vronan
that the cut in pay violated custonary procedures enployed by

Bill Branch (the superintendent involved), that in cuttl ng
Woman's pay his supervisors recognized Vronan woul d probabl y _
quit and—+n fact —it was part of an ongoing effort to have him
| eave his job, and Vronman—+n effect—was forced out of his job
due to his open support for the UFWand his past support for
Proposition 14.

Wi | e sone of the General (ounsel's contentions
find support in the record, largely through a careful expose of portions
of the testinony, | think t he speci fic contentions, based on an
accumul ation of circunstantial facts and argurent,

_ 57/ Paragraph 8(m) of the conplaint, an anendnent added
whil e the hearing was in progress, charges that Respondent, in April,
cut Vroman's pay and thereby di scharged hi m"because of
his support and activities on behal f of the UFW" As the Respondent
correctly notes, no evidence was adduced regardi ng
Aoril, 1977. Contrary to Respondent's contention, however, | do not
concl ude that Paragraph 8(n) shoul d be di smssed due to that
| ack of evidence, I nasmuch as the only evidence relating to the charge
concentrated on August 9, introduced w thout objec- _
tion and fully tried by t he parties. Qearly, the conplaint's
chr onol og?/ is in error about ril, but not the kind of error
that should result in di smssa
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mss the point. Wonman's departure fromthe Respondent can be
seen in broader, and I think nore accurate, ways than the spe-
cific facts cited by the General Gounsel would give rise to.

For exanple, fromVWoman's own testinony one
cannot discern any noticeable change in his attitude concerning
the UWor unions in general. Woman had indicated since the
beginning of his enploynent that he had been a union nan and
continued to voice support for unions. Despite apparently having
voi ced his opinion concerning unions on nunerous occasions during
his enployment, not one instance is cited of a supervisor criti-
cizing roman for his views, or taking himvery seriously.

Nor is there evidence, except for that which shows
that Wonan and Arnold Garza di scussed the UFWon March 31 or _
Aoril 1 (known to the supervisors), that Wonan nade any active
effort to support the UFW To be sure, he defended the UFWs
collection of dues during a shop staff neeting in about My, but
that was the extent of his open support for the UFWin particu-
lar. Furthernore, even that defense appears to have been nore
an effort to argue wth a fellowenployee about his |ack of
know edge about wunions than to defend or support the UFW From
listening to Vtoman's testinony, it would be difficut to des-
cribe himas either a serious UFWsupporter or one who sought to
gain support for it fromhis fellow enployees.

The evidence is again in conflict over whether
Worman nade any open show ng of his support for Proposition 14,
back in 1976. Gontrary to his testinony, | credit that of
Seve CGatlin and Bob Tatum who credibly testified that W oman
either never drove the vehicle on which he clained to have a "Yes
on 14" sticker or that he never had such a sticker on one of his
several vehicles to beginwth. No corroboration was offered to
support Vronman's claimthat he drove a car wth such a sticker
on it, and Catlin (whose testinonial deneanor was nost | npres-
sive) credibly clained that he often rode to work with Wonan
and never saw a Proposition 14 sticker on his vehicle.

At nost, Wwonan's connection wth the UAWWwas a
weak one. In addition, there is awak link in tinme between his
August 9 "di scharge" and any U”Wsupport he nanifested. Nor do |
think that the evidence shows VWroman's supervisors percei ved him
to be either a UAWsupporter or a threat to themas such.

The claimraised by Wworman's supervisor, Branch,
was that Wonman was reduced in salary because of the quality of
his work and the way he treated fellow enpl oyees. A the ting,
Vroman was the highest classified rank-and-file mechanic in the
shops and the only one to share the same classification as the
forenen. Wiile Branch nay have indeed been distressed over sone
of Wwoman's work, the quality of which was credibly enough des-
cribed by Adnental and Tatum he wote down on Wwonan's termna-
tion report that Wonan was "slow, talks too nuch." It was
Vwronan's overall conduct and demeanor whi ch undoubtedly led to
Branch's decision to dowgrade Wwonan and nake himan equal wth
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his fell ow nechani cs.

| believe the testinony of Branch, Tatum and d nental :
that dnental conpl ained to Tatumabout Wwonan's treatnent of other
shop nmechanics, that Tatumwent to speak wth one of the senior
nechani cs in Wwoman's shop, that Tatumthen reported to Branch that
nechani cs were conpl ai ni ng about the way Wonan acted and were t hi nki ng
of quitting, and that Branch determned to | oner Vfonan's pay, either
to bring hhmdow to the | evel of other mechanics or to encourage him
to | eave his enploynent. As Branch indicated, when he heard of the
mechani cs' conpl ai nts he decided to take action agai nst Vronan. No pro
tected activity by Wwonan preceded this sudden confrontation between
Branch and Wwonan. Nor does the credi bl e evidence show that the ot her
nechani cs were distressed wth \Wwonman because of his union views or his
support for the UFW

S _I'n hindsi ght one night question Branch's deci si on.
it did break wth his nornmal procedures and was an exceptional response
to an enpl oyee. But, | believe Branch when he cl ai ned

to be legitinately exasperated wth Vroman. The najor obstacle to
accepting Branch's testinony is that Don Roberts, the mechani ¢ who
conpl ai ned about Wwonan, was not called to testify; however, neither
was he called to rebut Branch's testinony.

| do not believe, however, that Branch was noti -
vated in the slightest by Wwonan's past expressions of support for
unions, past connection wth Girza in signing an authoriza-
tion card, or anything else to dowth WWonan's protected acti
vities. I—@e was viewed as an ar1g_un_ent ative, uncooperative em
pl oyee, which inpression was sufficiently corroborated by his
brief appearance as a wtness, and | think that view of himhad
nothing to do wth the U"Wor his union sentinents. Nor aml
persuaded that Woman's supervisors thought his objectionable
conduct had anything to do wth the UAWwhen his pay was cut and
he quit in a huff. Frankly, fromWoman's own vague testinmony
nothing of precision comes out that would lead ne to believe
that a protected activity on his part was a basis in the mnds of
his supervisors when denoting him Accordingly, | conclude that
the evidence does not establish with the requisite degree of
Ioersua3| on or precision that Respondent violated the Act when it
owered the pay of Chuck W onan.

H Samuel De La Rosa
1. Satement of Facts:

Sanuel De La Rosa began his enpl oynent w th Respon-
dent in August, 1973. For four Kears he perforned val uabl e service
operating various nachi ner%/ such as tractors and grape o
har vest ers, under varl ous forenen. H's enploynent records indicate he
was consi der ed an "excel | ent" enpl oyee, and, as Herb
Hanna, one of his supervisors, indicated, M. De La Rosa was the
/1

Il

- 63 -



best grape harvest operator who worked for him 58/

A though he worked for different foremen, M. De
La Rosa operated a grape harvester during the w ne grape harvest each
year from1974 to 1977 in one of the several crews supervised by Herb
Hanna. That harvest usual |y began as August passed into Septenber and
lasted until early Novenber. Wth the exception of 1976, M. De La Rosa
worked on the night shift; during the 1977 harvest his hours were from
9:00 ppm to 9:00 a.m

M. De La Rosa was an active supporter of the UFW
In 1975, before the el ection, he urged nenbers of his crewto support
the UFW Several incidents involving himdenonstrate that his support
for the UPWwas known anong Respondent's officials .

~ Around the tine of the 1975 el ection, nost prob-
ablr% after it, M. De La Rosa served as spokesman for his fellow crew
menbers in a dispute over wages. During the first few days
of the wine grape harvest, De La Rosa, 1n behalf of his fellow
enpl oyees, protested to the harvest superintendent, Herb Hanna,
because those working on the night shift were not receiving a $.10 per
hour differential for their night work. According to
De La Rosa, a dispute wth Hanna ensued, during whi ch Hanna renar ked
that nmaybe the enpl oyees shoul d bring in Caesar Chavez
and his flags to fight for them 59/ A conflict in testinony
exi sts between De La Rosa and Hanna as to how the differential
pay di spute was resol ved, the resol ution of which is not

58/ Mechani cal grape harvesters, which De La Rosa
operated, were used in harvesting w ne grapes. The harvesters
are |arge machines driven by a nan who sits on top of the
nachi ne and whi ch straddl e grape vi nes, picking the grapes and
droppi ng themby conveyor belt into a gondola. The gondola is
pul l ed by a tractor, operated by another driver, steadily behind
the harvester in order that the grapes fall into the gondola and not on
t he ground.

59/ Hanna deni ed naki ng any reference to Caesar Chavez
or the UFWin his discussions with De La Rosa regarding the $.10
differential. | do not credit his denial and, instead,
credit the version 'given by De La Rosa. Hanna' s testinony regardi ng
statenents about the UFWwas, as wll be noted infra, contradicted in
significant respect by his ow supervisor, Dave Nelson. In addition, |
find credible the testinony of Donate Torres, concerning Hanna' s 1976
ref erence about the UFW which |ikew se expressed Hanna' s opi ni on t hat
t hose who protested working conditions were sonmehow identified in his
mnd wth the UPN(see supra, p. 52). Fnally, although in sone
respects Hanna' s testinony appeared credi ble, where his testinony m ght
particul arly danage Respondent's defenses his testinony was in-
variably at odds wth testinony given by other w tnesses whose deneanor
and{_gr ack of self-interest nade their testinony at |east as credible
as Hanna' s.
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particularly material to the issues in this proceeding, but no doubt
exists that the dispute was quickly settled in the enpl oyees favor and
that De La Rosa, speaking English, played a predomnant role in behal f
of his work crewin that dispute.

At the outset of the 1977 w ne harvest De La Rosa again
served as spokesnman for fellow enpl oyees in a dispute over working
conditions wth M. Hanna. According to De La Rosa, whom | credit in
regard to this portion of his testinony, the dispute evolved after the
first night of harvesting, when Hanna had told ; the night crewthat he
expected themto work twel ve hours wthout; stopping to eat or to take
breaks. n the next night, with De La Rosa speaking for the enpl oyees,
the night crew protested and denanded a hal f-hour |unch break and two
rest breaks during their work shift. After sone di scussion between
Hanna and De La Rosa, along with Aurelio Menchaca who confirned to
Hanna that De La Rosa was right about the enpl oyees' entitlenment to a
| unch hour and break tine, Hanna agreed to give the night crew a
hal f-hour |unch break and two ten-mnute breaks, although the crew
woul d ei ther have to work an extra hal f-hour or be docked a hal f-
hour in pay. De La Rosa also recalled that Hanna told the enpl oyees
that they better not exceed the new break tinme and that they better
run while at work, statenents which De La Rosa then openly _
characterized as being akin to having a supervisor with a whip as in
the days of slavery. The protest which took place that second ni ght
| asted about a hal f-hour, after which the crew went to work.

_ Hanna sought in his testinony to down-play the re-
bel I i ousness of the enpl oyee protest by claimng that he quickly
gave into their demands for |unch and rest breaks and by clai mng that
In the past enpl oyees had voluntarily wai ved such
formal breaks 1n order to work and be paid for twel ve straight
hours. Thus, according to Hanna, the protest was not so nuch
over any announcenent he had nade, or change in policy, but
because a sudden shift of enpl oyee sentinent contrary to past
practice. Wiile the workers' denmands nay have sought a change in the
preak-tinme practice that had previously existed, | doubt _
that the enpl oyees' protest, as seen through the credibl e testinony
of M. De La Rosa, could be described as anythi ng ot her
than one stemmng fromwhat was believed to be a harsh authoritarian
approach taken by Hanna as to break tine. M. De La Rosa
was not the type of enployee to inagine affronts or | ook for
troubl e, as his enpl oynent records and past comendations re-
fleet. Furthernore, even Hanna as nmuch as conceded he initially
opposed the break-tine proposal put forward by De La Rosa.

_ _ Yet, another incident brought Hanna and De La Rosa

into conflict. On the next evening, the third night of harvesting, De
La Rosa approached Hanna to protest what he thought was _

a deduction in pay for the previous night's work shift. During the
EI’I or night's dispute, Hanna warned enpl oyees they had

etter start working (rather than continue their protest over

breaks) or they would be docked a hal f-hour in pay. n the next

night, believing that at [east one of Hanna's two ni ght forenen

was to dock his crewthat hal f-hour in pay, De La Rosa approached
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Hanna to conpl ai n.

Participating in or observing the di scussion between
Hanna and De La Rosa were M. Menchaca and Fred Govea, one of the two
night foremen. During that discussion, George (Dave) Nel son, Hanna's
supervisor, pulled up in a vehicle and participated 1 n the di scussion.

_ Duri ng his discussion wth Hanna over the hal f-
hour deduction, a deduction that was never instituted by Hanna,
De La Rosa turned to Nel son and nentioned that Hanna had referred to
Caesar Chavez in the pay differential dispute they had
had in 1975. According to Nel son, whose testinony basical |y
corroborates that of De La Rosa, De La Rosa nentioned Hanna's
1975 renmark regarding the UFW pul |l ed out a UFWbutton and gave it to
Hanna, and began sa mg_that the UFWwoul d hel p things at
t he Conpany. 60/ he di scussion then ended when Nel son suggested to De
La Rosa that he begi n worki ng.

Later that sane night, however, Herb Hanna
approached De La Rosa regarding the latter's conduct earlier
that evening. Hnna' s and De La Rosa's testinony was in general
agreenment as to what was said in this second neeting of the
ni ght: Hanna, uBset wth De La Rosa, warned the enpl oyee that
confrontations between themcould not continue, that If they did
conti nue one of themwoul d be transferred el sewhere with the
Respondent, that Hanna objected to having a | ar ge group of enpl oyees
airing its grievances during work tine rather than before
or after work, and that Hanna conpl ained he did not |ike De La
Rosa speaki ng Spani sh (whi ch Hanna did not understand) when they
were discussing problens in front of other enpl oyees. Hanna
clained he attenpted to tell De La Rosa he could continue acting
as spokesrman for enployees if they desired, but that nore woul d be
acconpl i shed through individual rather than group neetings _
and that it would help if De La Rosa was nore cooEer ative when wor ki ng.
Hanna clained that after this confrontati on no other enpl oyee probl ens

arose and that De La Rosa returned to his usual exenplary conduct while
wor ki ng. 61/

60/ Contrary to both De La Rosa's and Nel son's testi -
nony, Hanna deni ed an?/_ mention that night of the 1975 di spute or Caesar
Chavez. As noted earlier, | do not credit this portion of
Hanna' s testinony--nanely, that such a renmark was not nade by
De La Rosa in front of Nelson and Hanna in 1977 or that the com
nent regardi ng Caesar Chavez was not nade by Hanna in 1975.

_ 61/ M. De La Rosa asserted that in early 1977 he soli-
cited fellow enpl oyees to join the UPWby di scussing wth them

UFWaut hori zation cards. He al so asserted that after the first few
days of the 1977 w ne harvest he wore a UFWbutton. Hs testinony,
however, does not reflect any know edge on Respondent's part regarding
the solicitation of UPWcards or for whosecrew he was then worki ng.
Hs testinony, though initially unclear as to whether he openly
di spl ayed his UFWhbutton during the w ne harvest or nerely wore or
carried it in an unseen--[cont?
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About a week or so after his various confrontations wth
Hanna and Nel son, M. De La Rosa was discharged. The |ast day he worked
was on the norning of Septenber 6, Labor Day.

_ Wiile contradiction and anbiguity exists in the
testinony concerning the events surrounding De La Rosa' s di schar ge,
the fol | ow ng summari zes the nost credi bl e version of those events.
As M. De La Rosa admtted, prior to his night shift on Septenber 5
he spent part of Labor Day drinking beer with a relative. He
arrived at work for his 9:00 p.m shift later than his fellow
mor kers and was transportedto his harvester by his forenan, Federico

acron.

It is undisputed that at about m dni ght Forenan
A acron and Supervi sor Hanna observed one of the harvester and
gondol a teans spilling grapes, the gondola not being in proper
tandemw th the harvester. A acron went to investigate and, as he did,
he observed the tractor hit two grape vines, pulling one
out of the ground and knocking the other one over. A acron
mount ed the harvester, which was then halted, to find out what
was wong, onl )(1 to discover that De La Rosa was driving the
tractor, not the harvester, and that the driver assigned to the
tractor, Hpolito Lozano, was driving the harvester.

_ At the point where A acron confronted De La Rosa,
the testinony of those two nen diverge. A acron clained he _
asked De La Rosa why he had hit the vines and that the enpl oyee said he
had been drinking a little or was a little drunk. De La
Rosa testified that A acron asked hi mwhat was the natter, "Vés |
drunk?" According to De La Rosa he replied, "No, | amvery
ill, I feel drunk, but of sleep." As to this exchange between
enpl OK_ee and forenan, | credit the version of De La Rosa. For
one thing, it is difficult for ne to believe that an enpl oyee, while
wor ki ng, woul d voluntarily tell his foreman that he hit
two grape vines because he was drunk. Al acron's version sonewhat
strains credulity. For another thing, it is difficult to
believe that De La Rosa told his foreman he was drunk and was then
(according to Alacron) permtted to keep working on the
harvester, to which De La Rosa purportedly swtched. Fnally, no
testinony fromDe La Rosa's partner, Hpolito Lozano, indi-
cates that he heard De La Rosa say openly he was drunk.

Al though sone of De La Rosa' s behavior on _
Septenber 5 can | ead one to the conclusion that he was inebri -
ated, such as his striking the two vines and his son's delivery

61/[ continued] --pl ace, convinces ne that he wore a UFW
button on his shirt for several days before his discharge.
Furthernore, it is clear that De La Rosa' s supervi sors knew of
his support for the UFWboth through the di scussions he had wth
then{as cited above), particularly where he pulled out and gave
Hanna his UFWinsignia, and by his filing an unfair |abor practice
charge sonetine in August regarding his UFWsolicitation or
support, a charge not involved in the instant proceedi ng.
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of his work shoes after work had begun, these factors al one do not
establish De La Rosa's condition. Thus, his explanation for
striking the vines--nanely, that he had not yet mastered the speed
control on the tractor (he struck the vines | mredi ately

after swtching to the tractor)--and his explanation for driving the
tractor—anel y, that he was exhausted by | ack of sleep and

wanted to be refreshed by the tractor's air-conditioning —are
reasonabl e in thensel ves. 62/

Gonfusi on al so surrounds A acron's response to
De La Rosa after the vines had been struck. The forenman clains that, at
De La Rosa's urging, he allowed De La Rosa to continue working, renoving
himlater only after conferring wth another harvest driver, Jose
Jinenez. A acron clained that Jinenez told hi mhe woul d be responsi bl e
if De La Rosa did any damage whil e being drunk, and A acron asserts he
then repl aced De La Rosa wth Jinenez on De La Rosa' s harvester. But,
De La Rosa clai med he asked to | eave work because he was not feeling
wel | and that Alacron then took himto his vehicle. A so contrary to
Alacron's testinony is that of Jinenez, who denied telling the forenman
he woul d "be bl aned if De La Rosa' s drunkenness caused any danmage or
I nj ur?/. 63/ Thus, there is cause for doubting the accuracy of A acron's
recol | ecti on of Septenber 5.

After De La Rosa left for the night, Aacron told
Hanna about his departure and expl ained that De La Rosa was a
little drunk. According to Alacron, he did not agai n di scuss
De La Rosa' s drunken condition wth Hanna that night or the next
nmorni ng, al though he later told Hanna of the danmaged vines. | believe
that Alacron thought De La Rosa was at least a little
drunk on Septenber 5 for, although he snelled no al cohol on De
La Rosa's breath, A acron thought De La Rosa | ooked drunk in his
face and eyes and that an experienced harvest operator woul d not danmage
vines unl ess he was drunk. According to Alacron, De La _
Rosa had told himas he was taking himaway fromthe field that night
that he (De La Rosa) had had a few beers, a conversation
| think nore likely to have occurred than not.

_ ~ On the norning of Septenber 6 a series of neetings
and di scussions ensued wth respect to De La Rosa. Initially, a

neeting was hel d between Hanna and Dave Nel son, then the two of

62/ 1gnored in Respondent's claimthat De La Rosa was
drunk is the fact that no other problens were cited in respect to his
work, despite his having worked three or four hours before his
confrontation wth Alacron. Indeed, both Al acron and Herb Hanna had
seen De La Rosa earlier in his shift and noticednot hi ng strange about
his behavior. It is curious that De La Rosa woul d appear to be getting
"drunker" as the night wore on rather than soberer, which one mght not
\r/\ﬁaisonabl y eﬁpect unl ess evi dence showed that De La Rosa was drinki ng

ile at work.

63/ The sonewhat confusing testinony of Jinmenez and
Lozano is discussed infra.
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themmet inthe field wth M. Mnchaca, investigating the vine damage
and taki ng photographs of it. Then Bill Keever cane out.

Then, Keever and Menchaca questioned Jose Jinmenez and H polito Lozano,
at their homes, regarding De La Rosa's condition the

ni ght before. 64/

_ The quality of investigation by Keever and
Menchaca is chal | en?ed by the General (ounsel. Keever testified
that on the basis of his conversations wth Lozano and Ji nenez that he
reported back to Hanna and Dave Nel son that De La Rosa
"was extrenely drunk." Keever clained that Jinenez had said De La
Rosa was extrenely drunk and that Lozano had said De La
Rosa was drunk. Menchaca' s testinony indicated he told Nel son
that Jinenez said De La. Rosa was very drunk, was in no condition
to work, and that he shoul d be thankful he was not hurt;
Menchaca clai ned he tol d Nel son that Lozano said that De La Rosa
was nore than drunk--that he was out of hand.

_ The testinony of Jinenez and Lozano, though sone
what confusing, does not corroborate that of Menchaca or
Keever. 65/ Jinenez testified he did not tell Keever or Menchaca t hat
De La Rosa was very or extrenely drunk, but did tell them
he was a little drunk. According to Jinenez the?/ asked himif De La
Rosa was very drunk and he responded that he could not
have been if he drove the harvester, and they asked himif he
snel | ed al cohol on De La Rosa's breath and he said one coul d
snel | al cohol if soneone has only a beer or two. Nonethel ess,
Jinenez admtted he snelled al conol on De La Rosa's breath, that
he tol d Keever and Menchaca that De La Rosa was a little drunk, and al so
that he told Al acron on the evening of Septenber 5,
after Alacron had nentioned he thought De La Rosa was drunk, that he
(h]I nen_ez% did not want to be blaned for De La Rosa's bad work
that night.

Lozano cl ai ned he did not know whet her De La Rosa
was drunk on Septenber 5. But, he admts having tol d Keever and
Menchaca that while he was not sure of De La Rosa's condition, he tal ked
| i ke he was drunk, though he did not snell like it. He clains he turned
down Respondent's request to testify because

64/ As the Respondent's officials conceded, nornally as
full an investigation as was done with respect to De La Rosa
woul d not take place. Indeed, not only was M. Keever and M.
Chavez alerted of the De La Rosa natter, but calls were nade to
Respondent' s | abor counsel regarding the charge agai nst De La
Rosa that he was drunk. The purported reason for the extensive
i nvestigation concerning De La Rosa' s condition on Septenber 5
was the fact that shortly before he had filed an unfair | abor
practice charge agai nst the Respondent.

65/ Bot h of these enpl oyees were asked if they woul d
testify in behal f of the Respondent. But both refused, although the
reasons for their refusals are not so clear. They appeared
as rebuttal wtnesses for the General (ounsel .
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he was not sure of De La Rosa's condition.

The question naturally arises as to what accounts for
the difference in testinony between Ji nenez and Lozano and that of
Keever and Menchaca. ne expl anati on mght be that Ji nenez and Lozano
sought to limt their accusations agai nst De La Rosa, not wanting to be
bl aned for his discharge. Another explanation mght be that Keever and
Menchaca exaggerated their investigation wth Lozano and Jinenez to
nake a nore persuasi ve case agai nst the | ong-ti ne enpl oyee, De La Rosa.

| aminclined to conclude that Keever and Menchaca
exagger at ed what Ji nenez and Lozano told themon Septenber 6 during
their investigation and inaccurately reported it to Nelson. Frst,
while it is true that Jimenez and Lozano were undoubtedly reluctant to
be cited as De La Rosa's accusers, the fact that these two workers,
still enployed by Respondent, appeared at the hearing to testify at
variance wth hi gh-rankl ng supervisors is persuasive of their full
effort to be credible in their testinony, particularly inasmuch as they
had been interviewed again by Respondent’'s officials and counsel before
the hearing. Second, at the tine of their testinony Menchaca and
Keever undoubt edly assuned that Lozano and Ji nenez woul d not
appear as W tnesses, as each had declined when requested by Res-
pondent. Third, Menchaca' s testinony, as noted supra, was credibly
chal l enged in the context of Donate Torres s di scharge.
Finally, not even Federico Alacron,. who had at | east two conversations
wth De La Rosa on Septenber 5, clainmed that the enpl oyee was very or
extrenel y drunk.

After Menchaca and Keever reported on their inves-
tigation to Nel son and Hanna, the latter two determined to dis-
charge De La Rosa. That evening, on Septenber 6 when De La Rosa
appeared for work, Hanna inforned hi mhe was di scharged. The
personnel formwitten out concerning the di scharge indicated
that De La Rosa was "[u] nabl e to operating [sic] %rape har v[ est -
ihng] equi(sg;mnt safely due to being extrenely drunk during worki ng

ours."

2. Anal ysis and (oncl usi ons:

The evi dence establ i shes w thout serious dispute
that De La Rosa's condition on Septenber 5, the last day of his
enpl oynent, was not up to his norm Even De La Rosa admtted
not only having a few beers the afternoon of Septenber 5, but feeling
ill and tired during his three to four hours of work
that night. A about mdnight De La Rosa admts he sw tched positions
wth his tractor driver, taking over the tractor to
get sone air-conditioned air and letting the other worker,

66/ The post -di scharge conversations between De La Rosa
and Al acron and Hanna are noted in the testinony. | do not be-
lieve that testinony sheds significant light on De La Rosa s actual
condition on the night before, the exchanges bei ng capabl e
of various interpretations.
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Lozano, take over driving the grape harvester. Likew se, De La Rosa
admts hitting at | east one grape vine during his brief control of the
tractor. And, he admts needing to | eave work early, sone eight or nine
hours before his shift ended. 67/

The fact that De La Rosa' s work on Septenber 5 was such as
to cause concern fromhis supervisors, however, does not end the natter
of his subsequent discharge. As noted earlier, "an enpl oyer violates
the Act if he discharges an enpl oyee because of the enpl oyee's union
nenbership or activities, even if another contenporaneous reason for
di scharge exists." Colonial Lincoln Mrcury Sales, supra, 197 NLRB at
58. Asis commnl?/ known, an enpl oyer's discrimnatory notive for
di schargi ng an enpl oyee can rarely be established by direct evidence,
bei ng "nornal | y supportabl e only by the circunstances and circunstanti al
evidence." Anral ganated dothing Workers v. NL.RB., 302 9 F. 2d 186,
190 (CADC 1962), citing NL . RB v Link-Belt G., 311 US 584, 597,
602 (1941). In other words, "the conduct of a party is to be viewed in
its total context. ..." Tex-Cal Land Managenent, Inc. v. AL RB, 5
dv. 3395 (1978) (Sip Qoinion, p. 23).

As | earlier noted, serious doubt cannot arise that;
Respondent was aware of several occurrences that established
De La Rosa as a | eading UFWsupporter. For one thing, during
the 1977 grape harvest, for several days prior to his discharge, _
M. De La Rosa openly displayed a UFWbutton. For another thing, during
his confrontation with Herb Hanna shortly before his dis-
charge De La Rosa handed to Hanna his WFWbutton and tol d Hanna that the
UFWwoul d hel p things at Respondent. Additionally,
prior to his discharge De La Rosa had filed an unfair |abor
practice charge against the Respondent relating to his UFWsup-
port. And finall %/ even during De La Rosa's dispute wth Hanna in 1975
over the $.10 differential '"there is reason to believe
that Hanna nay have suspected De La Rosa as a UFWsupporter,
since one of Hanna' s responses to the enpl oyee was that he shoul d'
bring in the WWWto fight his battles. In any event, the adm ssions
of Keever and Nel son establish that Respondent's high-
level investigation inregard to De La Rosa' s discharge was due
to the unfair labor practice charge he had filed, inferentially
indicating that he was known by themto be a supporter of the

O course, that Respondent knew of De La Rosa's
UFWaffiliation and had a consistent policy of opposing the UWdoes
not end the inquiry. Rather, we nust carefully neasure the
evidence to see whether the total circunstances warrant the inference
that De La Rosa's discharge was for discrimnatory rea-
sons, or whether the di scharge was based on nondi scrim natory

_ 67/1t shoul d be noted that the inportance to De La
Rosa in showing up for work on Septenber 5 was to receive pay for
the Labor Day holiday. The Respondent's rul es provided that
wor kers woul d not be paid for certain holidays unless they .
appeared for work the day before and day after the paid holiday.
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reasons.

Nunerous considerations cone to mnd in weighing
the Respondent's notive for discharging M. De La Rosa. FHrst,
Ce La Rosa was a |ong-termenpl oyee, havi ng worked since 1973.
As arelated matter, it is clear that De La Rosa rose above the
ordinary in performng his duties: his enployment records, as
well as Herb Hanna hinself, establish that De La Rosa was a
val ued enpl oyee.

Second, De La Rosa's discharge occurred wthin a
week or ten days of his last work dispute wth Hanna. |In that
dispute De La Rosa had not |ess than three encounters wth
Hanna. During the first De La Rosa protested the absence of
break tine. During the second De La Rosa protested docki ng enpl oyees
a half-hour's pay and argued in support of the UFW
brandi shing his UFWhbutton. During the third Hanna, admttedly
upset wth De La Rosa, warned the enpl o?;ee that if he kept uphis
activity he would be transferred and that he should not con
front Hanna with a group of workers. Hanna was angered at De La
Rosa's successful efforts in behalf of his fellow enpl oyees and
his lack of fear in presenting his grievances, even arguing such
natters before Hanna's superior, Dave Nel son.

Does the coincidence in tine between De La Rosa' s
last display of U-Wsupport and protected activity, on the one
hand, and his discharge, on the other, support a finding of dis
crimnation? | think, added to other considerations, that it
does. Two of those considerations are crucial.

Substantial doubt is cast by the General Counsel
as to the Respondent's investigation of De La Rosa's all eged
drunkenness on Septenber 5, challenging the integrity of that
investigation and Its results. To beginwth, | cannot conclude
that Keever and Menchaca accurately reported back to Dave Nel son
the findings of their investigation. They exaggerated the
statements of De La Rosa's co-workers, making it sound that De
La Rosa was extrenely drunk. Yet, the co-workers, Jose Ji nenez
and Hpolito Lozano, nade no such statenents to the two investi-
gators. Rather, | believe that Lozano had serious doubts that
De La Rosa was drunk on Septenber 5 and that Jinenez questioned
his own ability to determne De La Rosa’'s condition. Thus, |
believe that the results of the Keever-Mnchaca investigation
were not accurately reported. Furthernore, the exaggerated re-
port given by themprecluded any further investigation into the natter.

It is also noteworthy that the focus of the inves-
tigation, Sanuel De La Rosa, was not once asked about his condition on
Septenber 5. (ne nmight well question the notives behind _
the investigation conducted when 'the very enpl oyee invol ved was gi ven
no chance to explain hinself, particularly in view of the
val ued work that De La Rosa had put in during five years and the
esteemin which he was surely hel d.

Il
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To a certain extent the explanation given by Dave
Nel son concerning the Respondent's investigation is significant:

Vell, | had no--1--1 was aware of the
fact that M. De La Rosa had filed an
unfair |abor practice agai nst our com
pany wth reference to--1 believe it
was not being able to pronmote Union ac-
tivities while wthin our enpl oynent.
* * * * The other reason was the fact
that anytine [sic] that you are in-
volved with the fi ring of an enpl oyee
for bei ng--bei ng drunk under the influ
ence of al cohol or being drunk, why,
you need to know that this was in fact
true. * * * *

And so that is why we were very-we
wanted to be sure that this was in fact
t he reason.

Fromthe above conment, as well as Keever's and Menchaca' s
exaggerat ed investigative reports, it may well be inferred that
the desire existed to ensure that drunkenness "was in fact the
reason" cited for De La Rosa's discharge rather than anot her,
unexpressed reason that also existed.

Additional ly, evidence was presented by the
General Gounsel which tends to question the Respondent's drinking
policy. Athough it is clear that Respondent had a well -
known rul e that enpl oyees were not to drink while working or to be
drunk at work, reason exists to question the consistent en-
forcenent of the rule. Thus, in the instance of Arnold Gonez,
a nechanic, the evidence indicates that after |earni nﬁ of his
drinking probl em Herb Hanna confronted hi mand gave hi mhis vacation
time to attenpt to solve his drinking problem Only
when Gonez could not elimnate his drinking did Hinna di scharge hi m
68/ In another instance, evidence shows that Herb Hanna and
two enpl oyees drank beer together in the shop area, although work nay
have ended or been near ending on that day. Athird in-
stance was cited in the case of Ray Xford, who despite his pur-
_rIJ_orted drunkenness was not di scharged by his supervi sor, Bob
at um

| do not conclude fromthe above instances that

68/ Hanna admtted that he had heard Gonez had a dri nk-
i ng probl embefore but was never able to prove it until the tinme that
he confronted him Even this explanation is not convincing wth
respect to De La Rosa's case, since once having | earned that Gonez had
a drinking probl em (unlike De La Rosa who had no ongoi ng Br obl em of
the kind), surel?; Hanna nust have concl uded that Gonez probabl y
i ndul ged his problemat work, albeit sur-reptiously.
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Respondent' s enforcenent of its drinking rule was an on-again, off-
again nmatter. But | do think those instances are persuasive

that exceptions were nade to the rule, particularly where the

enpl oyee invol ved was not clearly drunk.

Reasons now, as then, exist to question whet her
Ce La Rosa was actual |y drunk on Septenber 5. Fromthe known facts
one could easily doubt his condition. After all, it is not
expl ai ned how an enpl oyee who was "extrenely drunk” coul d have
operated a grape harvester for three to four hours w thout another
mstake. 69/ Nor is it clear, at least to ne, why De La Rosa woul d
have suddenly denonstrated extrene drunkenness only after those
three or four hours. F nally, inasnmuch as not one person who cane
into contact wth De La Rosa woul d personal |y commt hinsel f under
oath to the viewthat De La Rosa was clearly drunk, I amled to
question just what condition he was in on Septenber 5. | would
think that Respondent’'s investigators mght al so have questi oned
that in connection with such a senior and val uabl e enpl oyee—that is,
if the investigators were genuinely concerned wth establishing the
truth of what De La Rosa' s condition was.

In view of the circunstances, | conclude that De
La Rosa' s discharge for extrene drunkenness was pretextual, that
an equal |y conpel ling notive for the di scharge was that De La
Rosa, a respected enpl oyee, was a strong, open supporter of both the UFW
and the rights of fellow enployees. | believe that the strength,
character, and timng of De La Rosa's nanifested support for the UFW
the serious question rai sed about the Respondent's investigation of De
La Rosa, the rol e that Keever and Menchaca played in that investigation
(two persons responsi ble for carrying out Respondent's no-union policy),
as well as Herb Hanna' s own denonstrat ed ant agoni smagai nst De La Rosa
for engaging in protected activity lead to the inference of a
discrimnatory notive on the part of Respondent in discharging M. De La
Rosa. See Metal Qutting Tools. 191 NLRB 536 (1971). Accordingly, |
find that Respondent violated Section 1153 (c) and (a) of the Act by its
di scharge of M. De La Rosa.

. Goncluding Anal ysis

A though | have not dwel | ed on Respondent’'s anti-union or anti-UW
attitude when discussing the various discharges 25 in issue, those
di scharges cannot be viewed as occurring in a

69/ It isinteresting to note that Hanna cl ai ned t hat
inaddition to hitting two vines, De La Rosa al so "girdl ed"
other grape vines, stripping themof their bark. But when Nel son was
asked about ot her damage done by De La Rosa, and Nel son al so
investigated the field where De La Rosa had worked, he saw only the two
grape vines that had been struck.
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vacuum To be sure, other than Arnold Garza's strenuous and open effort
to organi ze enpl oyees to support the UFW the renai nder of UFWactivity
on Respondent's property during the first-half of 1977 was rel atively
nodest. That nodest degree of activity, however, is only one factor to
consi der .

Wienever the opportunity was at hand, Respondent's strong
anti-union position energed. Respondent's representatives
canpai gned agai nst the UFWduring the 1975 el ection. Respondent
obj ected to the UPWs eventual election victory and refused to recogni ze
and bargain wth the UFWafter its certification in 1977. The
Respondent |ikew se and systenatical |y opposed Proposition 14 during
latter 1976, a Proposition al nost universally associated wth the UFWs
sponsor shi p and support. And, Respondent even took the opportunity in
early 1977 to agai n announce its opposition to unions when reporting to
enpl oyees that the UAWhad reached an agreenent with the Teansters Uhion
regarding agricul tural enpl oyees.

Thus, even though much of the testinony of
Respondent' s supervi sors and officials has been credited by ne, and
even though many of them appeared to openly acknow edge facts
adverse to their contentions, | have not concl uded that innocent
notives |ay behind the discharges of Arnold Garza and Sanuel De La
Rosa or the refusal to rehire Leocadia Felix. In tw of those cases
(De La Rosa and Felix) a key figure was Aurelio Menchaca, an
official of Respondent who was deeply involved in carrying out the
anti-union policy. Il Keever, another figure associated wth that
policy, was also involved in the De La Rosa discharge. And, in
Arnold Garza's case one cannot ignore the fact that his out spoken
support for the UFWand enpl oyee rights precipitated confrontations
w th his supervisors.

Sgnificantly, the Respondent cannot be viewed in the
I nnocent fashion in which it has sought to characterize itself.
Wil e creation of the SEPC can be put forward as an i nnocent
tool to inprove comunications wth enpl oyees, such a conpany-
sponsor ed | abor organi zati on goes very far indeed to weaken and
destroy any substantial interest anong enpl oyees in an i ndependent,
outside | abor organization. Furthernore, by notjust sponsoring it
but +n ef fect—bargai ning wth the SEPC the Respondent has vitiated
i nportant enpl oyee rights underour Act. S mlarly, the Respondent's
i nchoate effort to challenge Board rules calling for dissemnation
of enpl oyee nanesand addresses for organi zi ng purposes, by seeking
to gai n enpl oyee support for naking that chal |l enge, denonstrates a
continuing effort to block the free organizational rights of its
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enpl oyees. That these foregoing violations of the Act may seemsubtl| e
to sone does not alter the seriousness of themin undercutting enpl oyee
rights established by the Act.

The Respondent, accordingly, cannot be viewed as a
nerely innocent contestant against the UFW Rather, the discharges in
issue, particularly wth respect to Arnold Garza and Samuel De La Rosa,
nust be viewed in the context of Respondent's consistent and soneti nes
unl awf ul opposition to the UFW

FEMEDY

Havi ng found that Respondent engaged in certain unfair |abor
practices wthin the neaning of Sections 1153 (a), (b), (c), and (f) of the
Act, | recoomend that it cease and desist therefromand take certain
affirmati ve action designed to effectuate the policies of the Act. Having
found that Respondent unlawful |y created, domnated, interfered wth, and
bargai ned wth the SEPC | recomrend that it abandon its support and
henceforth not deal wth or bargain wth the SEPCor simlar enployee | abor
organi zation. Having al so found that Respondent unlawfully di scharged or

refused to hire three enpl oyees, conduct which goes to the very essence of
protection afforded by the Act, | also

/11
/11
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recommend that Respondent be ordered to cease and desist from
infringing in any manner upon the rights guaranteed to enpl oyees by
Section 1152 of the Act.

In order to fully remedy Respondent's unl awful conduct, |
al so reconmend that certain affirnative steps be taken. First,
Respondent nust post, publish, and nake known to enpl oyees that it has
violated the Act by publishing the attached Notice To Enpl oyees in the
fashion set forth in the next succeeding section entitled QO der.

Second, that Respondent disestablish and disband the
enpl oyee organi zation known as the Superior Enployees Progress
Commttee or simlar enployee |abor organization. Third, that the
Respondent nmaintain such records as are appropriate to ensure its
conpliance wth the nandates of the QO der.

Finally, that Respondent re-enpl oy Leocadia Felix, Arnold
Garza, and Samuel De La Rosa to their forner or equival ent positions.
| further recommend that Respondent nake such er‘rﬁl oyees whol e by
paynent to themof a sumof noney as stated in the O der.

CROER

I T 1S HEREBY CRDERED that Respondent, its officers,
agents and representatives shall:

1. GCease and desist from

(a) In any nanner interfering with, restraining,
or coercing enployees in the exercise of their right to self- .
orPam zation, to form join, or assist |abor organizations, to bargain
collectively through representatives of their own choosing, and to
engage i n other concerted activities for the purpose of collective
bargai ning or other mutual aid or protection, or to refrain fromany
and all such activities, except to the extent that such right may be
affected by an agreenent the type of which is authorized by Section
1153(c) of the Act.

(b) D scouragi ng nenbership of any of its enpl oyees in
the UFW or any other |abor organization, by unlawfully di scharging or
refusing to hire, or in an% ot her manner discrimnating agai nst,
individuals in regard to their hire or tenure of enpl oynent, or any
termor condition of enpl oynent, except as aut horized by Section
1153(c) of the Act.

(c) Interrogating its enpl oyees concerning their
support or synpathies for the UFWor any ot her | abor organi zati on.

_ (d) Domnating, supporting, or interfering wth
the formation of or admnistration of any | abor organization.

(e) Bargaining wth any |abor organization not

- 77 -



certified pursuant to the provisions of the Act.
2. Take the follow ng affirnative action:

_ (a) Cfer to the follow ng enpl oyees i medi at e
and full reinstatenent or re-enployment to their forner or
equi val ent jobs, wthout prejudice to their seniority or other rights
and privileges, and to make themwhol e for | osses they nay have
suffered as a result of their termnations or failure to get re-
enpl oyed by paynent to themof a sumof noney equal to the wages they
each woul d have earned fromthe dates of their respective di scharges or
failure to get re-enployed to the dates on which they are each
reinstated or offered reinstatenent, |ess their respective net
earnings, together wth interest thereon at the rate of 7%per annum
such back pay to be conputed in accordance with the fornul a adopted by
the Board 1n Sunnyside Nurseries, Inc., 3 ALRB Nb. 42 (1977): Leocadi a
Felix, Arnold Garza, and Samuel De La Rosa.

_ (b) Mil, post, and allow the reading of the
attached Notice To Empl oyees in the manner set forth bel ow

_ #1) Furnish the Regional Drector for the
Fresno Regi on, or his or her accelat ance, copies of the notice
accurately and appropriately translated.

(2) Mil the notice to all enpl oyees of the
Respondent between Decenber 1, 1976, and the date of nmailing, who
are no | onger enpl oyed by Respondent. The notices are to be
nai l ed to the enpl oyees' |ast known addresses, or nore current
addresses i f nade known to Respondent .

(3) Post the notice in one or nore prom nant
pl aces on Respondent's ranches, as determned by the Regional
Drector, in any area frequented by enpl oyees or where other notices
are posted by Respondent, for a period of six nonths follow ng
Respondent's initial conpliance with this order.

(4 Alowthe Regional Drector or his agent
toread to all current enpl oyees, on Conpany time, the notice
and afford himor her a reasonable tine to answer enpl oyee questions
concerni ng the Act, such questions and answers to be out -
side the presence of supervisory personnel .

(5) Supply the Regional Drector or his
agent wth sufficient copies of the notice, appropriately trans-
lated, for distribution to enpl oyees when the notice is read to them

_ _ (6) Furni sh such proof as requested by the
Regional Drector, or agent, that the notice has been nailed and nade
known in the required nanner.

(c) Qveto the UFWthe nanes and addresses of
all past enpl oyees who, as set forth above, are to receive the
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notice, as well as naking available to the UFWfor six nonths access to
a conveniently located bul letin board so as to allow the UFWto post
notices and the Iike.

. ~ (e) MNotify the Regional Drector of the Fresno
Regional Gfice wthin twenty days fromrecei pt of a copy of this
deci sion and order of steps the Respondent has taken to conply
therewth, and to continue reporting periodically thereafter
until full conpliance is achieved.

Dated: March 11, 1978.
AR AQLTURAL LABCR RELATI ONS BOARD

David C Nevins
Admni strative Law Ofi cer
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NOT CE TO EMPLOYEES

_ The Agricul tural Labor Relations Board has found that
we violated the rights of our workers by creating, dom nating,
and interfering wth the coomttee known as the Superior Enpl oyees
Progress Coomittee, bargaining wth that coomttee, in-
tefering wth and restrai ning workers by asking themif they
wanted to be contacted by union organizers at their hone when we
passed out infornation cards, and di scri mnated agai nst three enpl oyees,
Leocadi a Felix, Arnold Garza, and Samuel De La Rosa _
by either refusing themenpl oynent or di scharging thembecause of their
support for the Lhited FarmVWrkers of America or be-
cause they engaged in activity protected by the Agricul tural
Labor Relations Act. The Conpany nust send out, post, and allow
this Notice to be read to our enpl oyees.

V¢ will do what the Board has ordered, and al so tell
you that the Agricultural Labor Relations Act is a lawthat
gives all farmworkers these rights:

1. To organi ze thensel ves;

2. To form join or hel p unions;

3. To bargain as a group and choose whomthey want to
speak for them

4., To act together wth other workers to try to get
a contract or to help or protect one anot her;

5. To decide not to do any of these things.

S nce the Conpany has violated its workers' rights we
nust do the follow ng: V& nust rehire Leocadia Felix, Arnold
Garza, and Samuel De La Rosa and reinburse themfor the | osses they
suffered because we violated their rights. Ve nust al so
di sband the Superior Enpl oyees Progress Coomittee and have no nore
dealings with it. Ve nust also provide the Uhited Farm _
Vorkers Uhion wth space on our bulletin boards to post their notices.

V¢ will not inthe future do anything that viol ates
your rights. V¢ wll not discrimnate agai nst enpl oyees, interrogate
them create, domnate, and bargain wth a | abor organi -
zation not certified by | aw

Dat ed:
SUPER (R FARM NG COMPANY

(Representati ve)
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