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DEAQ S ON AND CREER
n June 14, 1977, Admnistrative Law Oficer (ALQ Jeffrey S Brand

i ssued the attached Decision in this proceeding. Thereafter, the General
Gounsel and the Charging Party each filed exceptions and a supporting brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this matter
to a three-nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and concl usions of the ALO as nodi fied herein, and to adopt his
recommended order as nodified herein.

VW affirmthe ALOs concl usion that Respondent violated Section 1153
(e) and (a) of the Act by its refusal to bargain with the URWconcerning: (1)
the wages, hours, and working conditions of its year-round enpl oyees; and (2)
the effects on the said enpl oyees of Respondent's termnation of all

agricul tural



operations. Gontrary to the ALQ however, we find that Respondent was not
under a duty to bargain wth the union concerning workers enployed inits
oni on- packi ng shed.

Respondent enpl oyed approxi matel y 15 workers in a short-termoni on
packi ng operation in 1974 and again in 1975.Y This task was conpl eted in each
of those years on or about CGctober 1. Respondent did not resune oni on
production fol |l owing conpl etion of the 1975 season, but did continue to raise a
variety of other row crops. Respondent ultinately ceased all agricultural
operations, termnating its last year-round enpl oyee i n Novenber or Decenber of
1976.

The UFWreceived a najority of the votes cast in a representation
el ecti on which was conducted in a unit of Respondent’'s agricul tural enpl oyees
on Cctober 6, 1975. A though no packi ng-shed workers were enpl oyed at the tine
of the election, they had worked during a portion of the applicabl e payroll
eligibility period and nost of themvoted in the election. Thereafter, on
Cctober 14, 1975, in the absence of any post-el ection objections, the UFWwas
certified as excl usive collective bargai ning representative by the Board.

The ALO found that Respondent decided to close its oni on-packi ng
facility sonetine after the UFWhad been certified as the excl usi ve bargai ni ng
representative of its agricultural enpl oyees; the ALO assuned that otherw se it
woul d have notified the Regional Drector before the el ection of planned

changes in

¥ The shed was | ocated on the farmand processed oni ons grown only by
Respondent .
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the unit or filed post-election objections. V¥ reject the ALOs finding and the
rational e therefor.

In order to establish a Section 1153 (e,) violation here, General
Gounsel nust prove an obligation to bargain existed at the tinme changes were
decided on or nade. Part of that proof is to showthe date of the decision or
changes. At the hearing, no testinony or other evidence was received as to the
date on whi ch Respondent nade or effectuated its decision to cease oni on
production and close its packing shed. In the absence of evidence as to when
t he deci si on was nade, we can nake no determnation thereof .

It is clear fromthe record that the oni on-shed enpl oyees were
laid off between the eligibility period and the el ection, but there is no
evi dence as to whether the Enpl oyer intended, or whether the enpl oyees
interpreted, that action as a final termnation or the regul ar Gct ober
| ayof f .

It is true that Respondent did not protest the inclusion of onion-
shed enpl oyees in the unit or their voting in the election after the shed
ceased operations for the season. However, as those enpl oyees were clearly
eligible to vote inthe election, and as the unit would in any event incl ude
all of Respondent's agricultural enployees, Respondent woul d have no basis for
| odging a pre-election protest, or for filing post-election objections, wth
respect to the inclusion of the oni on-shed enpl oyees.

Accordingly, we concl ude that Respondent did not violate Section

1153(e) and (a) of the Act by failing and refusing to
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bargain with the UFWconcerni ng the wages, hours and worki ng conditions of
t he oni on-shed workers and/or to bargai n over the effects on sai d workers of
the closure of the onion shed.

Renedy

As we have affirned the ALOs concl usion that Respondent
has engaged in unfair |abor practices wthin the neaning of Section
1153(e) and (a) of the Act by refusing to bargain wth the UFW
concerning its approxi nately four year-round enpl oyees, we shal |
order that it cease and desist therefromand take certain
affirnati ve actions designed to effectuate the policies of the Act.

(onsi stent wth prior decisions, we shall order that Respondent,
rather than its enpl oyees, bear the cost of the delay which has resulted from
its failure and refusal to bargain wth the UAW by naking its former year-
round enpl oyees whol e for any | osses of pay and ot her econom c | osses whi ch
they have suffered as a result of said delay for the period fromon or about
Qct ober 30, 1975 (the date of the UFWs denand for bargaining), to the date on
whi ch Respondent terminated all agricultural operations and thereby elimnated
all unit jobs. See, e.g., J. R Norton Gonpany, 4 ALRB No. 39 (1978).

As the ALOindicated that Respondent had ceased al |

operations prior to the end of 1976, it appears that the basic wages/fringe-
benefit package Respondent's enpl oyees woul d reasonabl y have expected to
recei ve, had their enpl oyer bargained to agreenent wth the URW is reflected

inthe first-tine bargai ning contracts actual |y consumnmated by the UPWprior to
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1977. Accordingly, the Regional Drector is hereby directed to follow the
gui del i nes set forth in AdamDairy dba Rancho Dos R os, 4 ALRB Nb. 24 (1978),

in devel oping an appropriate renedi al back-pay/fringe-benefit award in this
natter.

In addition, we shall order Respondent to bargain wth the UFWover
the effects on the forner year-round enpl oyees of its termnation of its
agricultural operations. Because a bargaining order al one cannot renedy
Respondent ' s refusal to bargain wth the UFWabout that natter, we shall also
order a limted nake-whol e renedy designed to create conditions simlar to
those that woul d have been present had Respondent net its obligation to bargain
wth the UFWprior to the closure of its business. Ve shall order Respondent
to pay toits agricultural enpl oyees their daily wages, as of the date
imedi ately prior to the closure of its agricultural operations, for the period
commenci ng five days after the issuance of this Decision and continuing until:
(1) the date Respondent bargai ns to inpasse or agreenent wth the UFWabout the
I npact on the said enpl oyees of the termnation of its agricultural operations;
or (2) the failure of the UPWto request bargaining wthin five days after the
I ssuance of this Decision or to conmence negotiations wthin five days after
Respondent's notice of its desire to bargain; or (3) the subsequent failure of
the UFWto bargain in good faith. In no event shall this |limted nmake-whol e
period for any enpl oyee exceed the period of tine necessary for the enpl oyee to
obtain alternative enpl oynent conparabl e to that which he or she enjoyed at P &

P Farns. H ghland Ranch and San d enente Ranch,
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Ltd., 5 ALRB Nb. 54 (1979).

GROR
Pursuant to Labor (ode Section 1160. 3,; the Respondent, P & P
Farns, its officers, agents, successors, and assigns is hereby ordered to:
1. GCease and desist from

a. Refusing to bargain collectively in good faith, upon
reguest, wth the United FarmWrkers of Anerica, AFL-QO (UFW, wth regard to
wages, hours, and other working conditions of its agricultural enpl oyees.

b. Refusing to bargain in good faith wth the UFW upon
request, wth regard to the effects upon its agricultural enpl oyees of its
termnation of its agricultural operations.

c. In any other manner interfering wth,
restraining, or coercing enpl oyees in the exercise of rights guaranteed
themunder Section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

a. Inthe event that Respondent resunes agricul tural
oper ations, recognize the UFWas the coll ective bargai ning representative of
its agricultural enpl oyees and, upon request, neet and bargain collectively in
good faith with said union as the exclusive representative of its agricultural
enpl oyees and, upon request, enbody any understandi ng reached in a si gned
agr eenent .

b. Mke whole its forner year-round agricul tural enpl oyees for

all losses of pay and ot her economc | osses sustai ng.
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by themas a result of Respondent’'s refusal to bargain with the
UFW

c. on request, bargain collectively wth the UPWw th respect
to the effects upon its forner year-round enpl oyees of its termnation of
operations, and reduce to witing any agreenent reached as a result of such
bar gai ni ng.

d. Pay its forner year-round enpl oyees their normal wages for
the period described in the section of our attached Decision entitled "Renedy".

e. Preserve and, upon request, nake available to the Board or
its agents, for examnation and copying, all records rel evant and necessary to
a determnation of the anounts due its enpl oyees in accordance with this Qder.

f. S gnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board Agent into appropriate | anguages, Respondent shal |
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

g. Mil copies of the attached Notice in all appropriate
| anguages, wthin 30 days after issuance of this Oder, toall of its forner
enpl oyees who were enpl oyed during the payrol | period which ended on Sept enber
29, 1975, or at any tine thereafter up to and i ncl udi ng Decenber 31, 1976, at
their last known addresses.

h. Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, what steps have been taken to conply

wthit. Uoon request of the Regional Drector, Respondent shall notify him

periodically thereafter in
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witing what further steps have been taken in conpliance wth this Qder.

It is further ordered that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the excl usive collective bargai ni ng
representative for Respondent P & P Farns' agricultural enpl oyees, be extended
for a period of one year fromthe date on which the union requests bargai ni ng
in the event that Respondent P & P Farns resunes agricul tural operations.
DCated: Septenber 28, 1979

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

5 ALRB Nb. 59 8.



NOT CE TO BMPLOYEES

After a hearing at which each side had a chance to present its
evidence, the Agricultural Labor Rel ations Board has found that we have
violated the Agricultural Labor Relations Act by failing and refusing to
bargai n about a contract wth the UFWand by refusing to bargai n about the
effects on our enpl oyees of our termnating our agricultural operations. The
Board has ordered us to nail copies of this Notice to our forner enpl oyees and

t(r)] take other actions. V& will do what the Board has ordered, and al so tell you
that :

The Agricultural Labor Relations Act is alawthat gives farm
workers these rights:

1. To organi ze thensel ves;
2. To form join, or help any union;
3. To bargain as a group and to choose anyone
they want to speak for them
4. To act together with other workers to try to get
a contract or to help or protect each other; and
5. To decide not to do any of these things.

Because this is true, we promse you that:

VE WLL, in the event we resune agricul tural operations, neet and
bargain in good faith wth the UFPWon request about a contract and provide to
the UFWinformation i n our possession which is relevant to collective
bar gai ni ng and whi ch the URWrequest s.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us during the
period before we went out of business for any |oss of pay or other economc
| osses which they suffered because we have failed and refused to bargain wth
the UFW

VEE WLL pay to each of the enpl oyees enpl oyed by us during the
period before we went out of business their nornmal wages for the period
reqguired in the Decision and Oder of the ALRB.

Dat ed:
P & P FARVB

By:

Representati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

5 ALRB Nb. 59 9.



CASE SUMVARY

P &P Farns (URWY 5 ALRB No. 59
Gase Nb. 76-C&=23-M

ALO DO 3 ON

After a representation election held on Cctober 6, 1975, the UWFWwas
certified by the Board on Qctober 14, 1975. Followi ng a hearing on a
conpl aint that Respondent had refused to bargain with the UAW the ALO
concl uded that Respondent had viol ated Labor Code Section 1153(e) and (a)
by refusing to bargain concerning: (1) its enployees' working hours,
wages, and terns and conditions of enpl oynent; and (2) the inpact onits
enpl oyees of Respondent's termnation of all agricultural operations.

BOARD DEQ S ON

The Board affirned the ALOs conclusion but only wth respect to
Respondent ' s approxi nately four permanent or year-round enpl oyees. The
Board found that the General Counsel did not establish that Respondent's
decision to close its oni on-packi ng shed (where approxi mately 15 seasonal
workers were enpl oyed prior to the el ection) had been nade at a tine when
Respondent had a duty to bargain wth the UAW The Board rejected the
ALOs finding that said decision was nade at sone tine after the UFWhad
been certified, in the absence of testinony or other evidence as to the
date of that deci sion.

REMEDY

The Board ordered a conventional nake-whol e anard to renedy
Respondent ' s refusal to bargain wth the URWconcerni ng t he wages,
working hours and terns and conditions of enpl oynent of its fornmer
permanent or year-round enpl oyees. The Board al so ordered Respondent to
bargain wth the UFWas to the effects on the said enpl oyees of its
termnation of all agricultural operations, and provided a |imted nake-
whol e award for the year-round enpl oyees to renedy Respondent's failure
and refusal to notify and bargain wth the UAWas to said effects.

* * *

This case summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB

* * *

5 ALRB Nb. 59 9.
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JEFFREY S. BRAND, Administrative Law dficer: This case was
heard before ne on March 21 and March 22, 1977 at the office of the Mnterey
Gounty Board of Education in Salinas, California.

The initial conplaint agai nst respondent P& FARVE (General Counsel
Exhibit No. 1B) alleged anong other things that:

7. Respondent has interfered wth, restrai ned and coerced and
isinterfering and coercing its enpl oyees in the exercise
of the rights guaranteed in Section 1152 of the Act by the
fol | ow ng conduct :

(a) Beginning on Cctober 14, 1975 and conti nui ng

to the present, respondent has refused to bargain

in good faith wth the UFW the certified

representative of its enpl oyees, for the purpose of

col l ective bargai ning, by the fol | ow ng conduct:
(1) Respondent has refused and continues to
refuse to neet wth the UFWand di scuss t he
terns and conditions of enpl oynent of the
enpl oyees of respondent.

At the conclusion of the hearing, General Gounsel anended the conplaint to
conformto proof. The amendnents are not of maj or consequence to the decision
herein, and need not be outlined in detail. Said anmendment was reduced to
witing and filed wth the ALRB on March 24, 1977. S nce not fornally nade a
part of the record at the tine of the hearing, | have narked the anendnent ALRB
1 for the purpose of easy reference and clarity.



General ounsel was represented by Robert Farnsworth.  The interveni ng
party, Uhited FarmVWrkers of Anrerica, AFL-AQQ was represented by its counsel
M chael Heurmann. The Respondent appeared in Propria Persona.

Subsequent to the close of the hearing, General Gounsel and Respondent
filed briefs summari zing their respective positions. (Respondent filed a two
page docunent stating his positioninregard to the hearing. He titled the
docunent Answer to Gonplaint. (oviously, this was not the actual answer to the
Gonpl ai nt and for the purposes herein | have consi dered the docunent to be
Respondent' s Post Hearing Brief.)

Uoon the entire record, including ny observations of the deneanor of the
w tnesses, and after consideration of the briefs filed by the parties, | nake
the fol | ow ng findi ngs:

I
JUR SO CTTON

P&P FARVG (hereinafter referred to as "P&') was a sol e proprietorship
owed by Pete Perez. P& FARVE | eased land in Monterey Gounty on which it
produced, at various tines, onions, sugar beets, potatoes and broccoli. P&
FARMB is an agricultural enpl oyer wthin the neani ng of Section 1140(c) of the
Agricultural Labor Relations Act.

Further, the Lhited FarmVWrkers of America, AFL-Q O (hereinafter referred
to as the "Lhion") is a labor organi zation representing agricul tural enpl oyees
w thin the meani ng of Section 1140.4(f) of the Agricultural Labor Rel ations Act
(hereinafter referred to as the "Act").

I
FACTUAL SETTI NG
A THE CPERATI ON F P&P FARVG

Pete Perez was the sol e proprietor of the now defunct P& FARVE.
The Gonpany existed for at |east three years and at its hei ght enpl oyed
no nore than twenty (20) enpl oyees.

During the life of the business, P& FARVS produced oni ons, sugar beets,
broccol i, and potatoes. Pete Perez owned none of the |and that he worked.
Rather, he leased it fromvarious | and owners in Mnterey Gounty.

The evidence reflects the foll ow ng operations of P& FARMG from 1975
t hrough 1977:

1. In 1975 M. Pete Perez | eased 300 acres of |and on whi ch he produced
onions and broccoli. Two hundred acres were |leased froma M. Qisetti and
produced the onion crop. The onions were harvested toward the end of Sept enber
and were taken to a packing shed on the



Qisetti land. The shed operation was al so controlled by M. Pete Perez
al though he did not own the shed itself. The shed, like the |and, was | eased.
ITE I1875, Perez al so | eased 100 acres of |and froman owner by the nane of

al ke.

For the year 1975, the entire P& work force consisted of
approxi mat el y 20 enpl oyees. Fifteen to 16 of these enpl oyees worked in the
packi ng shed where the onions were prepared for nmarket. Another three or four
grrpl oyle_es worked the land for the production of both the onions and the
roccol i .

2. In 1976, P& FARMVE ceased the production of onions (the evidence al so
reflects that prior to 1975 the onion operation operated under simlar
circunstances 1 n 1974). Pete Perez testified that the oni on shed ceased
operation around the first of Qctober 1975, with the concl usi on of the harvest

Iof Ej he 1975 onion crop. Further, in 1976, P& FARMG no | onger | eased the Tal ke
and.

Rat her, 1976 saw the production of broccoli, potatoes, and sugar
beets on 380 acres of Monterey Gounty |and. P& continued the Oisetti |ease
of 200 acres produci ng broccoli on 150 acres and potatoes on the remnai ni ng 50
acres. A second parcel of 180 acres was | eased froman ower, Perroda, in
1976. This parcel was used by P& for the production of sugar beets. They
were planted in February of 1976 and harvested i n Decenber 1976.

In 1976, a naxi numof four enpl oyees were used by P& in the
production of the broccoli, potatoes and sugar beets.

3. In 1977, P& FAR\VE ceased operations conpletely. The | ease on the
Perroda and Oisetti land expired (in fact, the Qisetti lands were sold to a
new owner) and M. Pete Perez ceased all operations. During the year 1977, he
enpl oyed no agricultural enployees. M. Pete Perez cited the sale of the
Qisetti land and the | oss of noney as the reason for the demse of P& FARVG

B THE RELATI ONSH P GF JESS PEREZ TO P&P FARVE

Jess Perez is the brother of Pete Perez. Jess, although playing a
significant role in P& from 1974 through 1976, had no financial interest in
P& FARVE. L[Luring the years 1974 and 1975, he worked in the packi ng shed for
the onions. There he supervised the enpl oyees, hired, fired and set their rate
of pay. Yet, the evidence is uncontradicted that Jess Perez recei ved no
conpensation for his work in the onions whi ch occupi ed 15 or 16 hours per day
of his tine for four or five weeks in Septenber and Qctober of 1974 and 1975.
The evidence is al so uncontradi cted that P& as a nane did not stand for Jess
and Pete Perez, but rather was used for conveni ence by Pete who had the sol e
financial interest in the operations.

Aside fromhis agricultural work wth P&, Jess Perez was in charge of
| abor relations work wth the Gonpany. The testinony is uncontra-dicted that
Pete asked his brother, Jess, to receive the mail for P&



and to be responsible for all contact wth the Uhited FarmVrkers of Anerica,
AFL-AQ Infact, this occurred. Pete stated that he vaguel y knew of the

di scussion with the UFW but could recall little of substance as to what was
occurring. Realtions wth the Lhion was Jess's responsibility. The testinony
indi cated that Jess Perez was responsible for the contact and negotiations wth
the Lhion after his work in the onion shed termnated in 1975. In fact, Pete
Perez candidly testified that Jess was in charge of all Uhion probl ens and
negotiations for the years 1975 and 1976.

Jess Perez's relationship wth his brother was that of advisor and
busi ness manager. In fact, throughout the course of the hearing herein,
Jess Perez acted as his brother's representative in the examnation of
w tnesses and the presentation of argunents on behal f of Respondent.

C THE TERM NATI ON G- P&P FARVE:

It is stipulated by the parties that P& FARVS is now out of business.
The actual date of the termnation of the entire business is not clear in the
recor dEj| but it is clear that by January 1, 1977, the busi ness no | onger
exi st ed.

It is also uncontradicted in the record that the onion shed operation had
termnated after the 1975 harvest. The exact date of this is again not clear
fromthe record.

Fnally, it appears fromthe record that the nunber of enpl oyees at P&
decreased dramatical |y after 1975 because of the termnation of the onion shed
operation. Again, the nunbers are not exact in the record but it appears that
the total work force may have dropped from20 in 1975 to four in 1976. As w |
becone apparent bel ow, the uncertainty of the figures regarding the total
nurber of enpl oyees and the termnation of P& FARVE as a business entity is of
no consequence to the issues presently before ne. A a later tine and pl ace
they wll have to be determined wth certainty, but in regard to the i ssues of
whet her the CGonpany bargained in good faith, and, if they did not, the nature
of the appropriate renedy, these figures need not be resol ved at the present
tine.

D  THE GOMPANY AND THE INON THE GOURSE G- NEQOTT ATI ONS SUBSEQUENT TO UN QN
CERTI H CATI ON

An el ection pursuant to the Agricultural Labor Relations Act was held
anong the agricultural enpl oyees of P& FARMVG on 10/ 06/ 75. Subsequent to the
hol ding of the election, on Gctober 14, 1975, the Lhited FarmVWrkers of
Arerica, AFL-AQOwas certified as the sol e bargai ning agent for "all
a%ri clultu_r al enpl oyees" of P& FARVE. The Enpl oyer filed no objections to
the el ecti on.



Subsequent to the certification of the LUhion as the sol e bargai ni ng agent
pursuant to the Act, aletter was sent fromthe Lhited FarmVWWrkers to P&P
FARMB over the signature of Uhion President, Caesar Chavez.? (General Counsel
Exhibit M. 3.) The letter requested prelimnary negotiations and al so
contai ned a Uhion request for information (General Gounsel Exhibit No. 4).

It is acknow edged by all that the letter fromChavez was the first
contact between the Unhion and the Gonpany in regard to the negotiation of a
contract. Throughout the course of the hearing three persons related the
course of contact between the Lhion and the Gonpany —Jess Perez; David
Martinez, currently a UFWorgani zer in Goachella, but at the tine a negoti at or
in Salinas; and, Roberto Garcia, a co-or-dinator of negotiations for the Uhion.
To insure clarity in the record, the contact between the Lhion and the Conpany
Is examned in rel evant tine periods subsequent to the witing of General
Gounsel Exhibit No. 3, (the letter by Gaesar Chavez) until the tine of the
hearing itsel f.

1. Qtober 1975 through January 1976; David Martine-z did not join in
the process of negotiation wth P& FARVBG until |ate March of 1976". Thus, the
early period of contact between the Gonpany and. the Uhion is spelled out in
the, testinony of Jess Perez and Roberto Garci a.

Perez provides the fullest account. Jess Perez acknow edges that the
Lhi on asked for a tine and place for the negotiation of a contract after the
Conpany recei ved the Chavez letter and demand for information. He indicated
that inthis tine period he had contact wth the Uhion one or two tines. The
details of the contract are not clear fromthe record. Jess Perez did indicate
that he told the Union that he could not sit down wth themuntil his attorney
was avai |l abl e —an event for which he provided no tinetabl e.

During this time period, Roberto Garcia indicated that there were phone
calls between hinsel f and Perez and perhaps some witten correspondence. -

2. January 1976 through April 1976; Again, the testinony of Jess Perez
i ndi cates the course of conduct between the Uhion and the Gonpany. The Uhion
nade no attenpt to rebut Perez's account. Perez related that he probably
called Garcia at the Lhion office, and again admts, that the Uhion requested
contract talks wth the Conpany. Perez apparently rejected the idea of
negoti ati ons on two separate grounds.

YIt is stipulated by both of the parties that all correspondence
presegtldy in the record was in fact received by the party for whomit was
| nt ended.

Zif there was any witten correspondence, the record does not so reflect it
other than by the oral testinony of Garcia. The first letter fromthe Lhion to

the Gonpany after the Chavez Letter is dated May 20, 1976. General Counsel
Exhibit No. 9.



First, he again clained that the Gonpany coul d not negotiate until his
attorney, a M. Atteridge of Salinas, had tine. Second, he clained that there
was no need to negotiate since the Agricultural Labor Relations Board had
ceased functioning. ¥

3. Aneeting in May of 1976:

Cavid Martinez joined the Lhion effort to contact P& FARVE at the end of
March or beginning of April 1976. He worked wth Roberto Garcia who was al so
assigned to the LUhion office servicing Salinas.

According to Martinez, he had his first neeting wth Jess Perez
around the first week in My of 1976. Mrtinez relates that he went to AQd
Sate Road to talk wth P& FARMVG and there encountered Jess Perez. Mrtinez
testified that he discussed the initial letter fromChavez back i n Gt ober of
the preceding year. He states that the "gist" of Perez's response was that the
Gonpany woul d not respond to the Lhion. According to Martinez, Perez stated
that the Board was out of business and that there was no need for himto
negotiate. Mrtinez remnded Perez that the Union could take | egal action
agai nst the Gonpany and the neeting term nat ed.

Perez acknow edges the first neeting wth Perez at Od State Road. He.
clains that Martinez never showed himidentification. He states that he
inforned Martinez that the oni on shed operation had term nated and that there
were no workers whose interest had to be negotiated.? He states that he told
Martinez that while he had tried to contact Garcia four or five tines to
ﬁr(rjange a neeting, there could be no negotiations until his attorney, Ateridge

ad tine.

O May 20, 1976, the Lhion sent a letter to P& in which they expressed
their version of the contact wth the Conpany to that date. (See General
Gounsel Exhibit No. 9.) The letter refers to the Martinez neeti ng and ot her
phone contact between the Uhion and the Conpany.

4. A second neeting on June 8, 1976: David Martinez relates that he did
neet wth Jess Perez a second tine in June of 1976. He sets the date as June
8th, Mrtinez attended wth Pauline Horas, another Uhion organizer. He
clains that Perez's response was simlar to the response in the past. He
states that Perez again noted that there was

9 This thene is recurrent throughout Respondent's presentation and al so

throughout the course of its conduct during the tine in question for the _
negotiation of a contract. See discussion of the breach of the duty to bargain
in good faith, infra.

¥ Thisis also arecurrent theme and apparently surfaced earlier.

Jess Perez also testified that he had previously told Ruth Friedman of the
General Qounsel 's office in Salinas that the UFWwas | osing nothing because
there V\asdnot hing to negotiate since the oni on shed enpl oyees had been

t erm nat ed.



no need to negotiate since the Board was out of business. Perez, according to
Martinez, al so stated that there were no nore packi ng shed workers and that he
(Perez) could not negotiate for the "steadies" on Qd Sate Road (apparently
three or four in nunber,) because they did not vote for or support the ULhion.

At this tine, Martinez, gave himpp. 1-79 of the UPNWNMaster Agreenent
(General (ounsel Exhibit No. 2), negotiated at Bakersfield. Martinez states
that Perez refused to accept a copy of the proposed agreenent, but after three
or four refusals, finally, did. Mrtinez told Perez that rejection of any
section of the proposal woul d constitute rejection of the Master Agreenent and
that the Conpany had to reply wthin a reasonabl e tine.

According to Martinez, Jess Perez again stated that he could not
negotiate wthout his |awer who was about to |eave on a two and one-hal f
nonth trap.

By Martinez's account, the neeting ended wth his (Martinez's)
suggestion that they neet again on June 15th at the packing shed at 9:30 in
t he nor ni ng.

Perez's account of the neeting is not significantly different. He
confirns-that upon recei pt of the Master Agreenent he told Martinez that he
woul d have to speak wth his | awer who was going out of town. He stated that
he woul d di scuss the proposal s when his |awer returned. Perez also reiterated
his position that the UFWwas not |osing anything by the | ack of negotiations
since there were no | onger any shed workers for whomto negoti at e.

Perez denied that a firmdate was set up for a subsequent neeting on June
15, 1976.

h June 9, 1976, Martinez sent Jess Perez the |etter nowin evi dence
marked as General Gounsel No. 5. The letter summari zed what Martinez felt
occurred at the encounter on June 8th and al so noted that there woul d be
anot her neeting on June 15, 1976 at 9:30 AMat the office of M. Perez. As
with all other Uhion correspondence, it is stipulated by the parties that
General Gounsel No. 5 was recei ved by the Gonpany.

Subsequent to the neeting of June 8th, Roberto Garcia and Jess Perez had
tel ephone contact. As M. Garcia relates it, M. Perez told himthat he felt
threatened by M. Martinez and his statenents of possible | egal action agai nst
the Gonpany. He (M. Perez) told Garcia that he woul d not neet with the Uhion
again unless he (Garcia) was present. Grcia related that Jess Perez, in one
of these phone conversations subsequent to the June 8th neeting, confirned the
neeting for June 15th. This confirmation by Perez, while not specifically
denied by Perez, is inpliedy denied by other testinony of Perez about the
firmess of the date of the June 15th neeting.

5. June 15, 1976 —no neeting and a letter: David Martinez returned to
P&P on June 15, 1976. This tine he went wth Roberto Garcia



and Pauline Horas. They arrived at the place where the neeting was to

al l egedly have occurred at 9:20 AM By 10: 00 AM no one had appeared for the
Gonpany. They inquired of a woman worker as to the whereabouts of Jess Perez,
but apparently to no avail. The representatives of the Lhion left. The
evidence reflects no face to face neeting between the Gonpany and Uhion after
June 8, 1976.

O June 15, 1976, however, Jess Perez did send a letter (General Gounsel
No. 6) to the Lhion offices in Salinas. The letter summari zed the position of
the Conpany. There was no need to negotiate since the Board was out of
busi ness and since "the farmworkers that we have, conpletely refused to join
your union." (See paragraph 2 of General (ounsel Exhibit No. 6.) Further,
Perez reiterated that his attorney was on a trip.

6. Ftial correspondence —July 1976 until the hearing: O July 2, 1976,
the Lhion sent Jess Perez a letter (Gneral Gounsel Exhibit No. 7) in response
tothe letter sent by Perez on June 15th. It again summari zed the respective
positions of the parties. Anidentical letter was sent by the Unhion on July 6,
1976 to P& FARVG and Jess Perez (General Qounsel Exhibit No. 8).

The sane day that the copy of General (ounsel Exhibit No. 7 was sent to
the Gonpany, M. Perez sent a letter to Roberto Garcia (General Gounsel Exhibit
No. 10). Again, the non-participation of farmworkers that P& presently
enpl oyed was stressed by Perez as the reason for the non-participation in the
negotiating process. Perez stated that he felt these workers —who apparently
had not voted in the election resulting in certification —were entitled to an
el ection to determne whether, in fact, they want to be part of the Uhion.

Garcia stated that after June 15th he coul d not nmake phone contact wth
Perez. He indicates that the |ast piece of correspondence that went fromthe
Lhion to the Conpany was dated ctober 1, 1976 (General Gounsel Exhibit No.
11). The letter was generally conciliatory in nature but did set a deadline of
Qctober 14, 1976 for response by the Conpany.

Qher than that which is outlined above, the record reflects no other
contact between the Union and the Gonpany in efforts to negotiate a
contract.

P&P FARVE DUTY TO BARGAIN AND THE R LACK OF 3D FA TH

The factual setting presents two separate lines of legal inquiry: A did
the Gonpany have a duty to bargain wth the Lhion; and, B) if such a duty
exi sted, did the Gonpany refuse to bargain wthin the nmeani ng of the
Agricultural Labor Relations Act and controlling



precedent. ¥

A P& S DUTY TO BARA N

In re ard tothis first line of inquiry, it appears, upon prelimnary
anal ysi s, at the Gonpany was under a duty to bargain with the UFW
Sectl on 1156 of the ALRA provides in relevant part that:

Represent ati ves designated or sel ected by a secret ballot for
t he purposes of collective bargaining by the majority of the
agricultural enployees in the bargaining unit shall be the
excl usi ve representatives of all the agricultural enpl oyees
in such unit for the purpose of collective bargaining wth
respect to rates of pay, wages, hours of enpl oynent, or other
condi tions of enpl oynent. (Enphasis added.)

h Getober 6, 1975, an election was held at P& FARVG anong all its
enpl oyees. The tally of ballots indicated that the UFWhad been chosen as the
bargai ning agent wthin the neaning of 1156 of the ALRA Further, since the
Gonpany did not choose to exercise its right to challenge the results of the
election wthin five days subsequent thereto (see ALRA Section 1156.3(c)), the
Lhion was certified as the bargai ning agent for all agricultural enpl oyees of
P&P FARMVE pursuant to 1156.3(d) of the Act. Wth the certification of the
Lhion (see General (ounsel Exhibit No. IE) on Cctober 14, 1975, the duty to
bargai n prescribed by 1156 of the Act attached. Fromthat date forward, a
request by the Lhion for negotiations required the Gonpany to bargain with the
Lhion in "good faith" (see 1153(e) and 1155.2 of the Act) in regard to "rates
of pay, wages, hours of enpl oynent or other conditions of enpl oynent."

Thus, it appears that wth the submssion of General Gounsel Exhibits Nb.
3and 4 —the letter fromM. Chavez and the denand for infornation —by the
Lhion to the Gonpany, the Conpany was bound to bargain in good faith wthin the
neani ng of the Act.

The situation is conplicated, however, by the fact that subsequent to the
certification of the Lhion P&P FARMG totally ceased its operations. Thus, it
is agreed by all parties that at the tine of the coomencenent of the hearing,
P&P FARMVE did not exist in any formwhatsoever as an agricul tural enpl oyer
w thin the neaning of the Act.

5/ Section 1148 of the ALRA provides that "the board shall follow applicable
precedents of the National Labor Relations Act, as anended.” In the area of
good faith bargai ning and appl i cabl e renedi es, the current dearth of ALRB cases
forces heavy reliance on NLRB precedent. The one excepti on of course invol ves

the appropri ateness of the "nmake whol e renedy" specifically provided for in the
ALRA  See infra.




The situation is further conplicated by the fact that the termnation

of the business diet not occur all at once, but in stages. Thus,

the bul k of P& enpl oyees, enpl oyed to carry out packing shed operations
inthe onions, were termnated after the concl usion of the 1975

oni on season. Subsequent to the 1975 oni on season, However, P&P still
continued work in broccoli, potatoes and sugar beets. |t is apparent
fromthe record, however, that the work force during the tine period
follow ng the 1975 oni on harvest was reduced by as nuch as 15 percent. 6/
Thus, prior to nmandating a duty to bargain on the part of the Conpany,

| nust determine what effect, if any, the partial, then conplete
termnation of P& had on the Gonpany's duty to bargain.

The probl emnmay be observed fromanot her perspective. The demse of P&
FARMB occurred over a period of tine as the result of several actions.
Subsequent to the certification of the Lhion on ctober 14, 1975, there was a
decision by P&P to partially termnate their business by di scontinuing the
onion operation.7/ Thereafter, the onions were, in fact, di scontinued,
Subsequent |y, there was a second decision to totally di sconti nue P& as an
agricultural entity. The second decision to totally termnate was carried out
sonetine prior to the conmencenent of the hearing herein. Viewed fromthis
perspective, the question of the duty to bargai n nay be examned during four
tine periods: 1) what was the duty to bargain, if any, fromthe tine of the
certification until the decision to termnate the oni on operation; 2) what was
the duty to bargain, if any, fromthe tine of the decision to termnate the
onion operation until the actual ceasing of the onion operations; 3) what was
the duty to bargain, if any, subsequent to the termnation of the onion
operation until the decision to termnate the entire operation; 4) finally,
what was the duty to bargain, if any, fromthe decision to termnate P& unti l
its actual dem se?

9 The testinony reveals and | so find that approxi mately 15 to 16 enpl oyees

worked the onions in 1975. An additional four enpl oyees were in the fields.
Thereafter, only four enpl oyees worked for P& FARMG in the conbi ned operations
of sugar beets, potatoes and broccoli. Thus, with the concl usion of the 1975
oni on harvest, P& s operations dropped from20 to approxi nately four enpl oyees
or adrop of 75 to 80 percent of the work force. The remai ni ng enpl oyees were
termnated after P& ceased agricultural operations conpletely.

7 It is apparent that the decision to terminate the onion operation nust
have occurred subsequent to the certification of the Uhion as the bargai ni ng
agent. Thereis noindicationin the record that the Conpany obj ected to the
designation of the bargaining unit or the holding of the el ection anong t he
oni on enpl oyees. Further, there was no objection to the results of the
election. It seens apparent that if the Gonpany had decided to termnate 80
percent of their enployees prior to the election or the certification, it
surely woul d have notified the Board that the busi ness where nost of the voters
enanat ed fromwoul d no | onger be in existence.

10.



For the reasons set forth below | find that P& FARMVG was under a
duty to bargain during each of these tine periods. Wiile the duty to
bargai n may have varied in scope depending on the period of tine and t he
particul ar enpl oyee, there can be no doubt that throughout —fromthe date
of demand by the Uhion until the total 'demse of its busni ess —P& was
under sone duty to bargain with its enpl oyees.

1. The duty to bargain fromthe date of certification until -line
decision to termnate the onion operation: During this tine period, the conpany
enpl oyed approxi nately 20 persons. Four of the enpl oyees were permanent and
the renai ni ng si xteen were seasonal workers who worked the onion shed wth
Pete's brother Jess. During this period, the Conpany's duty to bargai n was
clear. As to all the workers --those who were pernmanent wth the Conpany and
t hose who worked seasonal ly in the shed —t he Gonpany was under an obligation
to bargain wth their bargaining representative the UFAW The scope of the
bargaining during this period was also clear: "rates of pay, wages, hours of
enpl oynent, or other conditions of enploynent." Section 1156 of the Act. Prior
to the decision to termnate the onion operation, the Gonpany had i n no way
objected to the election or the nature of the bargaining unit. Thus, as in any
other situation subsequent to certification, they were obligated to bargain in
good faith wth the enployees in the unit (herein "all agricultural enpl oyees")
over subjects covered by the Act.

2. The duty to bargain fromthe tine of the decision to termnate the
onion operation until the actual ceasing of the onion operation; A sone point
subsequent to the certification, the Conpany decided to termnate the oni on
operation. The decision to shut down the onions in no way affected the
obligation of the Gonpany to bargain in good faith wth the enpl oyees who were
not to be termnated wth the cl ose of the onion shed. These enpl oyees —
apparently four in nunmber who woul d continue to work with the Conpany in
broccol i, sugar beets and potatoes —were entitled to have the Conpany bargai n
wth their representative inregard to all the areas outlined in No. 1, supra.

The question remai ns whether the GConpany had a duty to bargain with
t hose enpl oyees who would be termnated as a result of the P& deci sion
to close the onion shed. (Again, this conprised a segnent of from14 to
16 enpl oyees.) The answer is conplex. The starting point is to be found
in two landnark decisions of the Lhited Sates Suprene Gourt: Textile
VWrkers v. Darlington Go. (1964) 380 US 263 and F breboard Paper Products
Gorp. v. NLRB (1964) 379 US 203.

In F breboard, supra, the Gourt was concerned with the question of
whet her or not the decision on the part of the Gonpany to subcontract work was
a subject over which there existed a duty to bargain by the enpl oyer. The
Issue, franed wthin the context of the NLRA was whether or not Section 8(a)
of the NLRA was intended to include subcontracting as "a termand condition of
enpl oynent” over whi ch the enpl oyer was required to bargain. The conpani es'
decision to contract out was dictated by economc necessity. In hold ng that
the question of subcontracting was a nandatory subject of bargai ning, the
Lhited Sates Suprene Court wote:

11.



The facts of the present case illustrate the propriety
of submtting the dispute to collective negotliation.
The Gonpany' s decision to contract out the mai nt enance
work, did not alter the Gonpany' s basi c operati on.

The nai ntenance work still had to be perforned in the
plant. Nb capital investnent was contenpl ated; the
Gonpany nerely repl aced exi sting enpl oyees wth those
of an i ndependent contractor to do the sane work under
simlar conditions of enpl oynent. Therefore, to

requi re the enpl oyer to bargai n about the matter woul d
not significantly abridge his freedomto nanage the
busi ness. At 404.

In Darlington the Gourt viewed the opposite pol e of the spectrum Therein,
the factual setting potentially reveal ed a total disnantling of a conpany's
operations. The Gourt wote that when "an enpl oyer closes his entire business,
even if the liquidation is notivated by vindictiveness toward the union, such
actionis not an unfair |abor practice,” Darlington, supra, at 274. Wereas
H breboard did "not alter the conpany's basic operation,” the Gourt in
Carlington envisioned not only a basic change but an actual termnation of the
operation. Wien a conpany decided to totally discontinue its operation, the
deci sion was not subject to collective bargaining. Darlington was consi stent
wth Hbreboard. The F breboard Gourt itself had witten:

Not hi ng the Gourt hol ds today shoul d be understood as
inposing a duty to bargain col |l ectively regard ng such
nmanageri al decisions, which lie at the core of
entrepreneurial control. Decisions concerning the
coomtnent of investnent capital and the basic scope of
the enterprise are not in thensel ves prinarily about
conditions of enployrment. . . A 4009.

If there is a duty to bargain when the issue is a nere subcontract
i nvol ving no change in the "basic operation,” and there is no duty to bargain
regarding a decision to totally termnate the operation, what is the duty to
bargain when a business is partially termnated? That is, what is the scope of
the duty to bargain about a conpany's decision to partially termnate its
operation? In NLRBv. Royal P ating and Polishing Go. (1965) 350 F2d 191, the
guestion was considered. Therein, the enpl oyer, without notice toits
enpl oyees or tae union which represented the enpl oyees, unilaterally termnated
the operation of one of its plants. The question confronting the Court was
whet her or not the conpany had a duty to bargain over the decision to close the
plant and termnate the enpl oyees. The CGourt held in the negative. Relying in
large part on Fibreboard, and noting that the shut down of the plant in
question was the result of economc problens, the Court stated: "Vé conclude
that an enpl oyer faced wth the economc necessity of either noving or
consol i dating the

12.



operation of a failing business has no duty to bargain wth the union
respecting its decision to shut down." A 196.

Despite the fact the enpl oyer had no obligation to bargai n over the
partial closing itself, the Royal P ating court did denand that:

Uhder the circunstances such as those presented by

the case at bar an enployer is still under an obl i gation
tonotify the union of its intentions so that the union
nay be given an opportunity to bargain over the rights of
t he enpl oyees whose enpl oynent status wll be altered by
the nanagerial decision. (citations.) Bargainable

I ssues such as severance pay, seniority and pensions,
anong others, are necessarily of particul ar rel evance and
I nportance. At 196.

Thus, despite the fact there was no duty to bargain over the decision to
close the plant, there remained a duty to bargain over the effects of the
cl osi ng.

Asimlar result was reached in NLRB v. Transnari ne Navi gation Corporation
(1967) 380 F2d 933, where a conpany unilaterally, for economc reasons and
wthout notice to its enpl oyees or their bargai ning representative, termnated
sone enpl oyees during a corporate change whi ch invol ved a change in | ocation
and shift to mnority sharehol der position for the conpany. Despite the
"managerial " nature of the change, the conpany was still duty bound to bargain
over the "effects" of the change on the enpl oyees.

The rational e behind the holdings in Transnarine and Royal A ating was
wel | summari zed in the Suppl ement al Deci sion and Grder handed down by the NLRB
in Transnmarine fol |l ow ng the decision by the Gourt of Appeals (170 NLRB No.

43). Therein, the Board wote: "It is apparent that, as a result of the
Respondent's unl awful failure to bargai n about such effects, the Respondent's
guards were deni ed an opportunity to bargai n through their contractual
representative at atine prior to the shut down when such bargai ni ng woul d have
been neani ngful in easing the hardship on the enpl oyees whose j obs were bei ng
termnated.” A 389, enphasis added. 8/

8/ It appears to ne that in the situations outlined above —i.e. partial
termnation and conpl ete termnation of a business —the conclusion iIs
I nescapabl e that the respondent need not bargain over the actual decision to
termnate all or part of the enterprise. It further appears to ne that the
only mandatory subject of bargaining in such a situation is over the effects of
the partial or conplete closing on the affected enpl oyees.

Wil e ray reading of applicable Federal Appellate and US Suprene Gourt

deci sions conpel s this conclusion, it is interesting to note that at | east two
Board deci sions seemto warrant an opposite concl usion. That
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Thus, in regard to the enpl oyees who were to be termnated as a result
of the closing of the onion shed, the duty on the part of P&

¥ (con't) is, thereis aline of thought that states than an enpl oyer
should, in fact, be required to bargain not only over the effects but al so
over the decision itself.

Thus, in Qzark Trailers, Inc. (1966) 161 NLRB No. 48, the Board agreed
that there was an obligation to negotiate over the effects of the partial
closing, but perceived as the nore difficult question whether or not there was
an obligation to bargain "over the decision to close the plant pernanently."
Enphasi s added, at 564. The Board respectful |y disagreed wth the Gourts of
Appeal for the Third and B ghth Arcuit and said that even though a deci sion
nmay affect the "basic" nature of a business enterprise it also severly affected
the enpl oyees. The Board concl uded that :

Vé think it plain the same nay be said, about a nanagenent
decision to termnate a portion of the enterprise --
termnation, just as contracting out, is a probl em of
vital concern to both | abor and nanagenent, and it woul d
pronot e the fundanental purpose of the Act to bring that
problemw thin the coll ective bargai ning franework set out
Inthe Act. (ark at 567.

Fnally, the Board noted the problemof reaching a satisfactory definition of

the term"effects" of the decision (see al so footnote 10 of this opinion):
FHnal |y, while neani ngful bargai ning over the EFFECTS of a
decision to close one plant may in the circunstance of a
particul ar case be all that the enpl oyees' representative can
actual | y achi eve, especially where the economc factors
gui di ng the nmanagenent decision to close or to nove or to
subcontract are so conpel ling that enpl oyee concessi ons
cannot possibly alter the cost situation, nevertheless in
other cases the effects are so inextricably interwoven wth
the decision itself that bargaining limted to effects wll
not be neaningful if it nust be carried on within a framework
of a decision which cannot be revised. An interpretation of
the lawwhich carried the obligation to "HFECTS " therefore
cannot wel |l stop short of the decision itself which directly
affects "terns and conditions of enpl oynent.” At 570.

Smlarly, inasituation where there was a total cessation of business the
Board has concl uded t hat the deci sion should be put to the "nedi atory i nfl uence
of collective negotiations.” New York Mrror (1965) 151 NLRB No. 110 at 839.
The Board wote: "The elimnation of unit work is no less wthin the statutory
phrase when it is to result froma nanagenent decision affecting an entire
operation." A 839.

Wile | personally agree wth both of these conclusions, | do not believe
that they accurately state the law If, however, the Board should feel it
had the authority to override the rulings of the Federal Appellate Gourts it
woul d appear to ne to be a wse decision. To denarcate a |1 ne between the
decision to termnate and the effects of
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FARMB is evident. The closing of the onion shed anounts to a partial closing
of a business for apparently economc reasons. 9/ Wiile, there was no obligation
on the part of P& to bargain over the termnating of the onion operation
itself (see fn. 8, supra) , there certainly existed the duty to bargai n over
the effects of the termnation on the enpl oyees who woul d | ose their jobs in an
attenpt to "ease the hardship'' for the foll ow ng oni on season.

Finally, P& s duty to bargain in this respect, i.e. over the effects of
e termnation wth the enpl oyees of the onion shed, is in no way altered by
e fact that there was no col | ective bargai ning agreenent in effect at the
ime of the closing of the shed. Thus, in Automation Institute of Los Angel es,
Inc., d/b/a Wst Coast School s (1974) 208 ALRB No. 92, the union won the
el ection, no objections were filed thereto, and the termnation preceded the
conpl etion of the contract wth, the Ewl oyer. The Board still wote that:

th
th
t

The Board has held that the effects of a
termnation of operations is a nandat ory subject of
bar gai ni ng because the elimnation of unit jobs is
wthin the statutory phrase

8/ (con't) the termnation appears an exercise in futility (see fn. 10).
Further, given ny conclusion as to what the "effects" of termnation
enconpasses (see Renedy, infra) | believe the distinction in Royal P ating and
Transnari ne to be al nost neani ngl ess.

9/ | say "apparently" for economc reasons because there does not appear to
be a sufficient quantity of evidence in the record to sustain a finding that
the notive for the closing of the shed was notivated by an anti-uni on ani nus.
Further, General Gounsel did not pursue such a theory either at the hearing or
in his post hearing brief.

It is interesting to ponder, however, what inpact a finding that the
partial closing of an operation (herein the shed) was caused by an anti-uni on
ani nus woul d have on the scope of the duty of the respondent to bargain. Wile
it is clear that the total cessation of operations, even for an anti union
purpose, is not an unfair |labor practice, the partial closing for anti union
reasons nmay well be. See Darlington, supra. It appears to ne if such a
finding of anti-union notivation in regard to the partial closing be found, an
expanded bargai ni ng order requiring bargaining not only over the effects of the
closing, but the decision to partially close itself, mght be appropriate. It
Isinteresting to note that in all the cases cited herein, the partial closing
was for apparently valid economc reasons. See e.g. Automation Institute of
Los Angeles, Inc., infra, and Royal P ating, supra. Such a findi ng woul d
obvi ate the problemdi scussed in footnote 8 at |east insofar as a parti al
closing is concerned. As | indicated above, however, since there 1s no
evidence to support a finding of anti union aninus herein, the discussion is
purely conjectural .
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"other terns and conditions of enploynent." Further, we
have hel d, with court approval, that an enpl oyer nust
notify its enpl oyee' s coll ective bargai ning representative
of' a decisionto close its operations so the union can
bargai n about the effects of the closing upon di spl aced
enpl oyees. As the Gourt of Appeals for the Nnth Grcuit
said in Transnarine, once a decision is nade to cl ose an
operation, the union nust be given the opportunity to
bargai n over the rights of enpl oyees whose enpl oynent
status wll be altered. A 726.

Thus, | find that in the tine period in question, fromthe tine of the
deci sion to close the shed, the enpl oyer was under a duty to bargai n over the
gffects of }such a decision wth the enpl oyees who were affected by the

eci si on. 10

3. The duty to bargai n subsequent to the termnation of the onion
operation until the decisionto totally termnate the business: Subsequent to
the close of the onion operation, as previously noted, the Epl oyer naintai ned
"approxi mately four agricultural enpl oyees in the sugar beets, onions, and
broccoli. As to these enpl oyees, his duty was, and | so find, the sane as it
had been in previous tines (1. and 2., supra) to bragain in good faith over the
terns and conditions of enploynent as outlined in the Act.

4., The duty to bargain fromthe decision to conpletely termnate P&
until its actual demse: The analysis hereinis identical wth that in 2. |,
supra. A thetine that P& totally decided to termnate its operation it was
under no duty to bargain wth the Union over whether it should, in fact, cease
operations. See Darlington and F breboard, supra. In fact, wth a total
cessation of operations there is no question whatsoever of a duty to bargain
over the closing itself —regardl ess of the notive of the enployer. (See
footnotes 8, 9 and 10, supra.) Nonetheless, even a total cessation of business
wll not obviate the enployer's obligation to notify the union so that they nmay
bargai n over the issue of the effects of the termnation on the enpl oyees. See
Hew York Mrror (1965) 151 NLRB No. 110.

There is nothing in the languare of Royal P ating, supra, or Transnarine,
supra, toindicate that a partial cessation of business requires bargai ni ng
over the effects of the termnation, but that a total cessation does not. In
fact, in Automation Institute of Los Angel es

% To this point, | have intentional ly not di scussed what the phrase
"effects of the decision to termnate” neans. | think this is nore
appropriately outlined in the portion of the opinion dealing wth the
appropriateness of various renedies. Suffice it to say at this point that
| findit to be defined by the paraneter that the enployer's obligation is
to "ease the hardship on the enpl oyees whose jobs were being termnated. "
Transnarine, supra, at 389.
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supra, there was a total termnation of all "unit" jobs and in Transnarine ,
the conpany conpl etely changed formand dismssed all of its security guards.
Sill aduty to bargain over the effects of the termnation was found to exist.
Thus, whether the change in the structure of the business be total or partial
innature, the Conpany is at |least required to bargain over the effects of the
termnation on enpl oyees as a result of the change in the business structure.

5. P& s duty to bargain —a summary: Qdven the foregoing, it is evident
to ne that P& FARMB was under a duty to bargain wth the thion fromthe tine
of certification (assumng, of course, a request by the Lhion to bargain, see
General ounsel Exhibit No. 3) until the termnation of all of P& s
agricultural operations.

In regard to the onion shed enpl oyees, there existed a duty to bargain in
good faith over all natters covered by the Act. Ohce it was decided by the
Gonpany that they were going to termnate the shed operation, the Conpany was
still under an obligation to bargain in good faith wth the Union over the
question of the effects of the termnation on the shed enpl oyees.

Smlarly, the GConpany was under an obligation to bargain in good faith
wth their other enpl oyees not involved in the shed operation fromthe date of
certification. Onhce the CGonpany decided to termnate their remai ni ng enpl oyees
—apparently well after the termnation of the operation of the shed —P& was
still under an obligation to bargain over the effects of the termnation of the
remai ni ng enpl oyees despite the fact it was al so coincidental wth the total
termnation of P& as an agricultural entity.

B P& FARVE HAS BREACHED THE R DUTY TO BARGAIN | N GOID FAl TH

As indicated, supra, P& FARVE was under a continuing duty to bargain from
the date of certification of the Uhion until the total termnation of the
busi ness. Wile the scope of the duty to bargai n nay have varied dependi ng on
t he enpl oyees invol ved (shed v. other enpl oyees) and the rel evant tine frane
(prior or subsequent to the

W\ are dealing here only with the general question of whether there
existed a duty to bargain in general. Thus, the exact dates of the termnation
of a portion of the business and the exact date of the termnation of the
entire business are not necessary. Further, the actual nunber of enpl oyees
i nvol ved in each decision is not necessary at this tine. This does not nean,
however, that exact nunbers wll not becone inportant at sone |ater date. As
w || becone apparent in the Remedy portion of this opinion, those nunbers wll
be inportant to fairly assess the financial obligation owng on the part of the
enpl oyer to the enpl oyees. For the present tine, however, | amsol ely
concerned wth the general question of a duty and a possi bl e breach t hereof,
and not concerned wth the questions nore properly presented at the conpliance
stages of these proceedi ngs.
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decision to termnate the business), a duty to bargain always existed. The
question then becones whether or not P& breached its continuing duty to
bargain in good faith with the Union.

Section 1153(e) of the Act reads: "To refuse td bargain collectively in
good faith wth |labor organizations certified pursuant to the provisions of
Chapter 5..." is an unfair |abor practice. Wether an enpl oyer has breached his
obligation to bargain in good faith wll depend on the totality of his conduct.
NLRB v. Sevenson Brick & Bl ock Go., 393 F2d 234 (CA 1968); B F. DO anond
Gonstruction . (1967) 163 NLRB No. 25; Rhodes Hol | and Chevrol et Go. (1964) 146
NLRB 1304, 1304-5; and, NNRBv. Mirginia Hec. & Power Co. (1941) 314 US 469
fromwhich the doctrine generally is derived. Mewng the totality of the
record, | find, for the follow ng reasons that the Ewl oyer flagrantly,

[Li volously and continually violated his continuing duty to bargain wth the
i on.

The evi dence concl usi vel y supports the position' that the Enpl oyer and the
Lhi on never entered into any real negotiations to reach an agreenment. It is
clear that the Lhion nade repeated attenpts to start the negotiating process.
Toward this end, the Lhion, sent a fornal denmand for negotiations and a request
for information (General unsel Exhibit No. 3 and 4. ) The Wnion fol l owed the
request wth several phone calls to the Enpl oyer's acknow edged representati ve,
Jess Perez. (See testinony of Roberto Garcia.) These attenpts by the Uhion
were sunmarized in their letter to 'the Enpl oyer dated My 20, 1976 (General
Qounsel Exhibit No. 9).

Despite these repeated efforts on the part of the Uhion there was no
neeting wth the enpl oyer until David Martinez, the Unhion negotiator met wth
Jess Perez sonetinme inthe latter part of May. A this nmeeting, no
negoti ations of any kind took place. The only other face to face neeting
bet ween the Unhion and the Enpl oyer took place on June 8, 1976. Again no
negoti ati ons took place and the Enpl oyer, agai n through Jess Perez, expressed
no inmmediate wllingness to sit down and di scuss the rel evant issues.
Subsequent to June 8th, the Lhion enbarked on a course of both tel ephonic and
witten communi cations to attenpt to have neani ngful negotiations wth the
Enpl oyer. These efforts were to no avail (see testinony of Roberto Garcia,
General ounsel Exhibits Nos. 5,7, 8 and 11).

Interestingly, Enployers version of his relationship wth the Lhion is
not, in significant detail, inconsistent wth the testinony and docunentary
evi dence presented by the Union. Enpl oyer does not deny that there were no
negotiations, but rather blazes a trial of justification for his refusal to sit
down and talk with the Union. ¥

12/ The only true conflict in the testinony involves the question of
whet her there was actually a nmeeting that was planned for the 15th of June
1976. The union clains that there was and the Epl oyer denies that such an
agreenent was ever nade. Gven ny finding that there was
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In all the contact between the Uhion and the Ewpl oyer, the Enpl oyer's position,
as seen through the eyes of all parties during the course of the hearing, is
essentially consistent. The issue herein is not one of credibility. The issue
is the | egal persuasiveness of the justification for the Ewl oyer's conti nual
refusal to enter into neani ngful negotiations wth the Uhion.

The BEwloyer's justification for his action revol ves around three separate
rationales: (1) his attorney, M. Atteridge, was unavail able; (2) the ALRB
was out of business during much of the period i n which bargai ning mght have
occurred, and therefore, he was not under an obligation to bargain; and, (3)
during nmuch of the tine in question the onion shed enpl oyees had al ready been
termnated and that the renai ni ng enpl oyees —approxi mately four in nunber —
either did not vote for or presently support the Uhion thereby elimnating his
need to bargain wth the thion. |In essence, Ewloyer admts his refusal to
negotiate wth the Uhion but then pleads mtigating circunstances. | find that
each of Enployer's rationales is wthout |egal nerit and in no way excuses hi s
obligation to bargain in good faith under the Act.

Frst, it is of course inportant that an Enpl oyer have the aid of |egal
counsel during the course of negotiations wth a Uhion. Nonethel ess,
enpl oyer's claimthat he coul d not proceed because his attorney was not
avai l abl e strains credibility. As early as Novenber of 1975, Jess Perez tol d
David Martinez and later Roberto Garcia that he coul d not proceed until M.
Atteridge was available. (See testinony of Roberto Garcia, David Martinez, and

Jess Perez.) The Enployer was still naking this sane clai mnore than six
nonths later. "M. Atteridge, our attorney, has gone on a trip for two and a
half nonths...,” M. Perez wote on June 15, 1976 (General Gounsel Exhibit No.

6). Wiile a reasonabl e period of tinme should be available to obtain the advice
of counsel prior to the start of negotiations, the course of conduct on the
part of Enpl oyer, herein, represents nothing nore than a dilatory tactic to
avoid the negotiating process. |f Enployer really could not contact his | awyer
for the length of tine indicated, he shoul d have sought the advi ce of other
capabl e counsel .

Second, the statenent that the duty to bargain was suspended as a result
of the Board s financial demse is equally wthout nerit. Wile fundi ng may
| apse, the lawitself renained in effect. The obligations inposed by Sections
1156 of the Act did not |apse sinply because budgetary cuts forced the
cessation of the Board' s admni strative nechani sm

2 (con't) an outright refusal to bargain for over five nonths prior to

this particular date, | do not consider it necessary to resolve the credibility
conflict on this one narrow point. As | noted above, the testinony of both
sides is very consistent in nost naterial aspects.
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Fnal |y, Enpl oyer contends that he did not bargain with the Uni on because
nmany of the enpl oyees invol ved in the el ection were no | onger wth the Conpany
during nmuch of the tine in question. That is, wth the termnation of the shed
operation the enpl oyees who supported the Uhion were no | onger working for the
Conpany. As a corollary, the Enpl oyer states that the renai ni ng enpl oyees who
were wth the Conpany fromthe tinme subsequent to the termnation of the onion
operation to the cessation of the entire business itself either did not vote
for or support the Lhion. Therefore, concludes the Enpl oyer, there was no
obligation to bargain wth the Lthion. Thus on June 15, 1976, Jess Perez wote
to the Lhion: "The farmworkers that we have, (sic) conpletely refused to join
your union." Again on July 6th, Jess Perez wote: "This is to advise you that
the farmworkers that P& Farns have did not take part in the voting that was
hel d during the Fall of 1975 in the oni on warehouse North of Salinas and
thereby are entitled to vote whether or not to join the union.", (See General
Qounsel Exhibits Nbs. 6 and 10; see al so, the testinony of Jess Perez.)

The Gonpany position nerits several responses. Inthe first instance, the
bargaining unit at P& was designated as all agricultural enpl oyees of the
Gonpany (General Gounsel Exhibit Ho. 1E). It is hard to extend credibility to
the concept that the Enpl oyer's conduct in regard to the bargai ni ng process was
really a neans of objecting to the election and/or the bargai ning unit that was
certified. It isinteresting to note that in the case herein, the Enpl oyer did
no' obj ect pursuant to 1156.3(c) of the Act to the conduct of the election. If
the purpose of his conduct throughout the contact wth the Lhion and at the
hearing herein was to object to the certification, it appears to ne that it
woul d have been inproper. Wile it is true that the ALRA |ike the NLRA does
not provide for Appellate Gourt review of representation certifications and
that a "technical” refusal to bargain nay be appropriate to test such a
rciertifi cation (see AFL v. NLRB (1940) 308 WS 401), such is not the situation

ere.

In Autonation Institute of Los Angel es, supra, a refusal to bargain
foll owed an el ection to which no objections were filed. Therein, the Board
W ot €:

A though the Respondent's answer to the conpl ai nt
appears to admt the validity of the Lhion's najority
status and certification, we note that, in any event,
it is well settled that in the absence of newy

di scovered or previously unavail abl e evi dence or
speci al circunstances a respondent in a proceedi ng
alleging a violation of 8 (a)(5) is not entitled to
relitigate i ssues which were or coul d have been
litigated in a prior representation proceedi ng.
dting Attsburgh Pate GQass . v. NLRB, 313 US 146,
162 (1941). "A 726.

Herei n, Respondent has never objected to the conduct of the el ection or
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the nature of the bargaining unit. Hs intonations at the present tine, and
during the tine when the bargai ni ng process shoul d have been occurring, are not
only untinely, but represent, in ny view another belated attenpt to avoid his
obligation to bargain in good faith under the Act.

Fnally, as noted above, the nere fact that certain enpl oyees were
termnated, and the nere fact that eventually all of his enpl oyees were
termnated does not, in and of itself, obviate the obligation to bargain. The
obligation was present throughout. Only Respondent's wllingness was absent.

Enpl oyer' s rational es for his conduct subsequent to the certification of
the Lhion are neritless. Hs conduct represents a flagrant and frivol ous
attenpt to avoid the bargai ning process. | need not specul ate on the
Enpl oyer' s deeper notivation for his refusal to bargain. Wether it was born of
I gnorance as to the law or a conscious belief that he could avoi d the Uhi on by
biding tine and eventual |y liquidating, | do not know Wat is apparent,
however, is that the BEnpl oyer refused to bargain in good faith and t hereby
coomtted an unfair |abor practice wthin the neaning of Section 1153(e). 13/

IV
REMEDY

In. fashioning an appropriate renedy, | ammndful that the renedy shoul d
""be adapted to the situation that calls for redress,” wth a viewtoward
"restoring the situation as nearly as possible to that which woul d have been
obtai ned but for (the unfair |abor practice)."'"

¥ nplicit inny findingis the fact that the Union was not notified of the
fact of the termnation of the shed or the entire business and that they did
not waive their right to bargain about any matter involving the effects of the
closing of the shed or the entire operation. The record is devoid of any
evidence that the Lhion was notified that P& woul d cease, entirely, to exist.
There is sone indication that they may have been inforned that the shed was
going to cease operation. (See General (ounsel Exhibits 6 and 10. See also
the testinony of Jess Perez.) However, the notice is at best vague and not
what is required by Royal P ating and Transnari ne when they note that an
enpl oyer is under an obligation to informthe union of its intent to termnate
a portion of a business. Royal Plating at 350 F2d 191, 196. In fact, the
noti ce appears to have been after the fact.

Further, there is no doubt that the Lhion did not waive its rights to
bargain as outlined above. They nmade nunerous and continual efforts to sit
down with the enpl oyer even after the obliqgue references by the enpl oyer to the
partial termnation of his operations. Wiile waiver of the bargaining right
nay occur in certain instances (see New York Mrror, supra) it 1s not
appl i cabl e here.
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Wnn Dxie Sores (1964) 147 NLRB. No. 89 at 791 citing NLRB y. Mackay Radio
& Tel egraph ., 304 US 333, 348, and Phel ps Dodge Gorp. v. MRB 313 US 177,
194, respectively.

Intheir conplaint (Gneral Gounsel Exhibit No. 1B), General Gounsel
initially requested that if the violations be proved an order be nade
requiring:

1. The enployer to bargain wth the UFWon
request;

2. Loss of pay to all enpl oyees working for
respondent on Cctober 14, 1975, and
enpl oyer fromQctober 14, 1975 to the
present resulting fromrespondent's refusal
to bargain.

General ounsel al so requested posting of a notice; a public apol ogy; and such
other relief as mght be deened just and proper. In their post hearing brief,
however, General Counsel solely requested that the enpl oyees at P& FARVB
during the period in question be "nmade whol e" for the | osses they incurred as a
result of the violation of the Act on the part of Respondent. Apparently, the
ci rcunst ances which cane to light during the hearing (nanely that Respondent
was totally out of business), notivated General Gounsel to nodify his request
for relief. For the reasons set forth bel ow | concur wth General CGounsel in
his belief that a "nmake whol e" renedy i s appropri ate.

A A PROSPECTI VE REMEDY HEREEN WLL NOT ReMEDY THE HARM

The situation is unique and requires a renedy to neet the factual setting.
At the present tine, P& FARVE no |longer exists. This is agreed to by all the
parties. It is difficult for ne to envision howa purely prospective renedy
woul d i n anyway renedy the harmdone to the enpl oyees as a result of P& s
refusal to bargain.

P&P FARMG was a relatively snall enterprise at its inception. There are no
retmants of the conpany | eft. The posting of notice and/or public apol ogy to
the aggrieved enpl oyees is either virtually inpossible or totally neani ngl ess
to redress the harm

Further, a propsective order to bargain does not renedy the wong. Mre
than one and one-half years has passed since the tine of the initial refusal on
the part of Respondent. Wiile the delay is not conpletely the fault of
Respondent ¥/, it is certainly not the fault of the harned enpl oyees. To be
sure, a prospective bargai ning order, under appropriate circunstances, where a
busi ness has either partially or conpletely

¥ viously, the Board' s lack of funding caused mich of the
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closed, is proper. Royal P ating, supra; Autonation Institute of Los
Angel es, supra. In this case, however, the lapse of tine and the total
dem se of the conpany woul d make a bargai ning order a relatively futile
act. =

The problemw th prospective renedies in refusal to bargain cases has | ong
been recogni zed. In fact, the situation present ed herel n, a purely prospective
order woul d work to the advant age of the enployer.%® Thus, in International -
Lthion of ER &M, AFL-AQv. N.RB (hereinafter Tiidee I) (1970) 426 F2d 1243,
the Gourt wote:

Gounsel for the Board tells us that the prospective
order to bargain entered in this case is what is
conventional |y entered by the Board. Assumng the
general validity of a purely pro-spective type of
order, the case of a brazen refusal to bargain, in
viol ation of sol emn obl i gations, presents speci al

consi derations. Wil e such renedy nay provi de sone
bargai ning for the date of the order's enforcenent, it
operates in a real sense so as to be counter-
productive, and actually to regard the enpl oyer's
refusal to bargain during the critical period
followng a union's organi zation of his plant. The
obligation of collective bargaining is the core of the
Act, and the prinary neans fashi oned by Congress for
securing industrial peace. (citations.) BEnforcenent
of the obligation to bargain collectively is crucial
to the statutory schene. (citations.) Yet a
prospective only doctrine neans that an enpl oyer reaps
fromhis violation of the | aw an avoi dance of

bar gai ni ng whi ch he consi ders an econonm c benefit.
Bfective redress for a statutory wong shoul d both
conpensat e the party wonged and wthhold fromthe
wongdoer the "fruits of its violations.” (citation.)
Tiidee at 1249.

Y It is unclear fromGeneral Qounsel's post hearing brief what he

ultimately requests. The thrust, however, appears to be that he is giving
up his request for a bargaining order. |If that is his desire, | would
agree. A bargaining order would be futile inthis action. 1| would note
that in certain cases involving partial or conpl ete closures, hybrid
renedi es i ncl udi ng nmake whol e and bargai ni ng orders mght be appropri ate.

¥ See footnote 15. A hybrid order may be appropriate in the right
ci r cunst ances.
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B THE NATURE GF THE M QLATI ON AND THE HARM TO THE EMPLOYEES

If a prospective renedy is inappropriate, the question arises as to the
type of retrospective renedy that woul d be nost appropriate to redress the
aggri eved enpl oyees and to effectuate the policies of the Act. The question
is answered by examning the nature of the refusal to bargain and the
resultant harmto the enpl oyees.

The refusal to bargain herein was frivolous, flagrant and brazen. It was
not a "technical" refusal based on debatabl e objections to the certification of
the Lhion. Subsequent to the hol ding of the el ection, the Lhion was certified
W t hout obj ection by Respondent

The duty to bargain was cl ear, upon denand, fromthe date of the
certification —Qctober 14, 1975. It is true that the scope of the duty nay
have, varied, but as to all enployees in the bargaining unit the duty was
clear. Thus, for all packing shed enpl oyees there was, for a period of tine, a
duty to bargain over all aspects of enploynent required by the Act. Even after
the decision to close the shed, there existed a duty to bargain over the
"effects" of such a closure. As to other enpl oyees of Respondent, there
existed the duty to bargain over all nmatters required by the Act. Even after
the decision to liquidate, the entire business, there existed the duty to
bargain over the "effects" of such a closure on the enpl oyees.

Even if it be assuned that there is no obligation to bargai n over the
actual decision to close a business (see discussion supra in fns. 8 9 and 10),
the duty to bargain over the effects of the decision is not a hol | ow phrase.
Traditional ly, the "effects" include such natters as "severance, seniority and
pensions..." Royal Pating, supra, 350 F2d at 196.

The concept of "effects" is not, however, limted to sol ely those
nmatters. Thus Royal P ating, supra, did not find those areas to be
exclusive. Rather, it stated that they were anong "other things," and that
the duty to bargain over the "effects" was really the duty to bargai n over
the "rights" of the enpl oyees whose enpl oynent status woul d be affected by
the managerial decision Royal P ating, supra, at 196; see al so,
Transnarine, supra, at 739.

As noted above, the paraneter for the duty to bargain over "effects" is to
gi ve enpl oyees, through their bargai ning representative, an opportunity to
bargain "at a tine prior to the shutdown when such bargai ni ng woul d have been
neani ngful in easi ng the hardshi p on enpl oyees whose jobs were bei ng
termnated.” Transnarine, Supp. Dec. and Oder, 179 NLRB No. 143 at 389.

Thus, notice to the enployees Is not required because the enpl oyees can require
an enpl oyer to change his decision to partially or conpletely close his

busi ness, but to give the enpl oyees the opportunity to give their views and

gr esent their positions to "ease the hardshi p* of the valid nanageri al

eci si on.

The Board wote intheir first Royal P ating decision that:
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The Act requires that an enpl oyer give the

enpl oyee' s bargai ning representative noti ce and
opportunity to confer about and di scuss the
closing down of a plant not for the purpose of
securi ng the enpl oyees' agreenent before he nay
proceed, but to give his enpl oyees an opportunity
to induce himto followa different course of
action whi ch may saf eguard both his and their
rights and interests. Royal P ating (1965) 152
NLRB No. 76 at 622.

The fact that such input fromthe enpl oyees nay not, in the final analysis
alter the conpany's course, it not the point. The inportant factor is that the
enpl oyees at | east be given the opportunity to present their views. "That such
di scussion mght have had a salutary effect cannot be gainsaid." Wnn D xie,
supra, at 789, enphasis added.

Thus, the enpl oyees at P&, all of whomwere entitled to the benefits of
col l ective bargaining and all of whomsuffered the effects of termnation, were
deni ed those benefits the Act seeks to insure. They were., not given the
opportunity to bargain collectively over wages and ot her conditions of
enpl oyment when such bar gai ni ng woul d have been neani ngful and pr oper.

Further, they were denied the opportunity to aneliorate the effects of their
termnation.

Inthis regard the situation is far different fromNew York Mrror,
Dvision of the Hears Gorp. (1965) 151 NLRB No. 110 at 83Tl Therein, the failure
to notify the enpl oyees regarding the total termnation of the business proved
I nconsequential since the respondent had previously guaranteed severance and
termnation rights wth the abolition of unit jobs and the enpl oyer was gravel y
concerned wth the question of future enpl oynent for their forner enpl oyees.
The relatively secure termnation thereinis far different fromthe situation

Laci ng enployees at P&. It is in this context that | fashion the renedy
erein.

C THE "MXE WHOLE' REMEDY | S APPRCPR ATE | N THE PRCPER CASE

1. Mike-whole and the ALRA The Act provides in relevant part that a
renedy in an unfair |abor practice nay incl ude:

...an order requiring such person to cease and desi st
fromsuch unfair |abor practice, to take affirnative
action, including...naking enpl oyees whol e, when t he
Board deens such relief appropriate, for the | oss of
pay resulting fromthe enpl oyer's refusal to
bargain... Section 1160. 3.

Essentially, the nake-whol e renmedy restores to the enpl oyee the benefit of the
bargai n he coul d have gai ned had the enpl oyer bargai ned in
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good faith. Inthis regard, it differs fromthe standard back-pay renedy.
Rather than ordering relief based on a wage paid in the past, the nake whol e
renmedy all ows recovery of a benefit that mght have been bargained for in the
future.

This renedy was specifically added to the ALRA even though it does not
simlarly appear in the NNRA General Gounsel correctly perceives that this
addition filled what was perceived as a major onmssion in the Federal Act.%
General ounsel cites the thoughtful renarks of now Chief Justice Rose Brd at
heari ngs over the ALRA

(T his language (nmake whol €) was just placed in
because there has been a good deal of discussion wth
the 1JLRA that it ought to be anended to all owthe
"make whol " renedy, and this is sonething that the
peopl e who have | ooked at this Act carefully believe
IS a progressive step and should be taken. And we
deci ded since we were starting anew here in .
Galifornia, that we woul d take that progressive step.

To be sure the NLRB has | ong considered the propriety of the nake whol e
renedy. Wiile the lack of statutory authority for the institution of nake
whol e renedy does not confront us in the way it has the NLRB, historical
gui dance from NLRB cases is useful to understanding the nature of the renedy
and when it is appropriate.

2. Mke whole and the NLRA The NLRB itself was reluctant to grant nake
whol e renedi es in part because of its |ack of specific statutory authority for
such a renedy. See Ex-Cello Gorp. (1970) 185 NLRB Nb. 20, and Tiidee | (1969)
174 NNRB No. 103. In Tiidee |, the union won the el ection and the respondent
filed tinely objections. Subsequent to the granting of certification, the
respondent refused to bargain. Wiile the Board itself refused to grant nmake
whol e the Federal Appellate Gourt found that the Board did have the power to
grant make whole and that it was appropriate where the refusal was found to be
"a clear and flagrant violation of the |aw (section 8(a)(5))" and its
objections to the election "patently frivolous." Tiidee |, 426 F2d at 1248.

At about the sane tine, a second nake whol e case wended its way through
the H.RB-Appel | ate Gourt process —Ex—ello Gorp., supra. In a factual setting
simlar to Tiidee I, the Board again stated it was wthout power to grant nake
whol e.

|t should not noted that |ast year HR 12822 was a bill in the House

i ncl udi ng nake whol e for NLRB cases. The bill is currently nunbered HR 77
and is presently under consideration by the House of Representati ves.
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The Tiidee | appel | ate bench al so reviewed Ex-Cello. Again, they
recogni zed NLRB pover to nake whol e, but then stated that Ex-Cell o did not
pr esent a "flagrant"” or "frivol ous" objection and therefore, nake whole in the
Ex-Cel | 0 setting was not proper.® Ex-Cello Qorp. (1971) 449 F2d 1058 at 1063-5.

Wiile neither Tiidee nor Ex-Cello is controlling here in light of
Galifornia's specific statutory authority for nmake whole, there is to be
gl eaned a col | ective w sdomfromthe najority and dissents in the decision to
hel p establ i sh the soundness of the CGalifornia sol ution to nake whol e and t he
proper context and neans in whi ch nake whol e shoul d be appl i ed.

a.

b.

nake whol e i s not punitive;

"Furthernore, this conpensatory renedy is not a punitive
neasure. It would be designed to do no nore than

rei nburse the enpl oyees for the | oss occasi oned by the
deprivation of their right to be represented by their

col | ective bargai ning agent during the period of the
violation. The anount to be awarded woul d be only that
whi ch woul d reasonably refl ect and be neasured by the | oss
caused by the unlawful denial of the opportunity for

col | ective bargai ning. Thus, enployees woul d be
conpensated for the injury suffered as a result of their
enpl oyer's unlawful refusal to bargain, and the enpl oyer
woul d thereby be prohibited fromenjoying the fruits of
its forbidden conduct to the end, as enbodied in the Act."
Ex-Cell o dissent, 185 NLRB No. 20, supra, at 115-116.

nake whol e does not force a contract anong the parti es;

"The board cannot be faulted on the ground that it is
I nposi ng contract terns upon an unw | 1ing enpl oyer
when it is engaged only in a determnation of a neans
of calculating a renedy to conpensate for injury
sustai ned froman unfair (and unl awful ) | abor
practice. This is not nere playing wth words. Ve
are in accord wth the viewof a careful student of
this field of | awwho points out that no one woul d
suggest that the award of damages in an anti-trust
suit woul d

¥ Utimately, Tiidee did not grant nake whol e despite the Appellate Qourts
apparent approval in a "frivol ous" setting. The Board ultinmately read the
Ti1 dee appel | at e deci sion to nean that even though nake whol e mght be
appropriate in a frivolous context it was not mandatory. The Board went on to
accord "other appropriate" relief. (194 NLRB No. 198.)
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constitute the inposition of contract terns even if the
cal cul ati on of reasonabl e and probabl e damages took into
account a concl usion as to busi ness opportunities denied,
based on an apprai sal of an agreenent the parties woul d
probabl y have realized- but for the defendant's illegal
acts. See &. Ahtoine, A Touchstone for Labor Renedi es,
14 Wayne L. Rev. 1039, 1053 (1968)." Tiidee I, supra, at
1252.

c. nake whole is not speculative: It is well established that the
rul e whi ch precludes recovery of "uncertain" damages refers to uncertainty as
tothe fact of injury, rather than to the anount. Ex-Cello dissent, supra, at
117. Were, as here, the enpl oyer has deprived its enpl oyees of a statutory
right, there is by definition a legal injury suffered by them and any
Iuncertai nty concerns only the anount of the acconpanying rei nbursabl e financi al

0SS.

"...the follow ng nethods for neasuring such | oss do
appear to be avail abl e, although these are neither
exhaustive nor exclusive...Thus ...(the) parties coul d
al so nake conpari sons wth conpensation patterns

achi eved t hrough col | ective bargai ni ng by ot her

enpl oyees in the sane geographic area and i ndustry."
Ex-Cell o dissent at 118.

"Atribunal given the function of inplenenting
national policy through conpensatory renedi es nay not
soundly refer to the difficulties in quantifying
appropriate conpensation as a justification for
wthdranal and frustration of the policy, particularly
wher e such an approach woul d operate only to reward
the wongdoer and to give hi man advant age over a | aw
atz)i ding conpetitor,,” Tiidee | at 426 F2d 1243 at

1251.

Assuming then, the authority for and the appropriateness of nake-whol e in
general, turn to the specifics herein, i.e. is this the "appropriate" case for
nake whol e and, if so, how shoul d nake whol e be applied in this factual
setting?

D MKE WHOLE | S APPRCPR ATE N TH S FACTUAL SETTI NG

It appears to ne that the facts herein present the ideal setting for
the application of the "nake whol € renedy.

1. The refusal is flagrant and frivolous: Tiidee | and its progeny deened
nake whol e appropriate where the objections to an el ection were frivolous arid
the refusal to bargain flagrant. See also Lhited Seel -workers of Anerica,
AFL-AOv. NLRB (1974) 496 F2d 1342. On the other hand, M.RE deci sions hol d
that where the refusal is not flagrant and the objections to the election are
"fairly debatabl e" the nake whol e renedy is not applicable.
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Wiet her this distinction is valid and one that shoul d survive ALRB
application of nake whole is a question that renains open. It is a question |
need not decide here because | find that even if the NLRB framework is appli ed,
the refusal was flagrant and the objections frivolous and therefore ' nake whol e
shoul d be avail abl e to the wonged enpl oyees.

As noted earlier, there were no objections filed to the election. At the
hearing itsel f, Eployer raised no objections other than vague references to
enpl oyees who did not vote for or presently support the UFW A nore brazen
refusal is difficult toimagine. As was noted in Lhited S eel workers of
Anerica, supra (al so known as Met co):

The possibility of a nore conplete renedy for refusal to
bargai n cases where an enpl oyer's contentions are
frivolous {i.e. nake whol e) shoul d deter enpl oyers who
bef ore had nothing to | ose and nuch to gai n by del ayi ng
col l ective bargaining, while leaving nore tine for the
Board and the courts to consider neritorious petitions
for review A 1353.

Despite the fact | need not reach the issue of whether only frivol ous
objections and flagrant refusals warrant application of the nmake whol e renedy,
| believe the Board would do well to rid itself of the distinction and apply
other criteria for application of nake whole. The statenent is nade for
several reasons.

First, it is apparent that the distinction grewin large part out of the
failure of the NNRAto specifically provide for the nmake whol e renedy. See
Tiidee | supra.® The question of "explicit power to grant nake whol e i s not an
i ssue before the ALRB.

Second, if the policy behind the distinctionis to prevent delay in
certification of elections, one shoul d consi der whether doi ng anay with the
distinction would not better serve the policies of the Act. As a commentator in
the M chi gan Law Revi ew not ed:

However, an anal ysis of the purposes underlying the
statutory provisions for judicial review of

representati on proceedi ngs seens to indicate that there
shoul d not be any distinction drawn between

¥ It isinteresting to note in this regard that the original Board decision

in Royal Plating essentially granted back pay fromthe date of termnation of
enpl oynent until, at the outside, the date of closure of the business. (148
NLRB No. 59.) In the Second Suppl emental Decision of Royal P ating, the Board
anarded a nore limted back pay order noting that it was "well wthin the
bounds of admnistrative discretion..."” (160 NLRB at 998.) Thi s | anguage

I ndi cates the tension the Board was feeling over its ability to provide
expansi ve conpensat ory renedi es.
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"good faith" and "bad faith" violations of Section 8(a)(5)
(i.e. frivolous v. debatable) wth respect to the
application of the nake whole renedy. In fact, automatic,
application of the renmedy wthout regard to the suggested
distinction woul d seemto further the purposes of the
NRA ...the only effect that the presence of the nake

whol e renedy w |1 have (whether the violation is flagrant
or not) isthat it wll force the enpl oyer to assess mich
nore carefully the validity of his objections to the
representati on proceedi ngs. Therefore, the contention that
the make whol e renedy anounts to a destruction of the
"right" of an enpl oyer to use his avenue of review
(refusal as a nmeans of chal | enge) armounts to not hi ng nore
than a plea for continuing the present inpotency of the
cease-and-desi st order as a renedy for violations of
section 8(a)(5). Mchigan Law Review \ol. 67 at 38607
(1968), "An Assessnent of the Proposed ' Make Wiol e Renedy
in Refusal -to-Bargai n Cases."

Third, the distinction between frivol ous and debat abl e m spl aces t he

enphasi s.

The question of remedy shoul d focus on the wong to the enpl oyee
and not on the notive of the enpl oyer.

Even the majority of the Board in

Ex-Cell o which held there to be no power to grant nake whol e, did not
approve of the distinctions. The Ex-Cello mgjority wote:

2.

Wth due respect for the opinion of the Gourt of Appeal s for

the Ostrict of lunbia (Tiidee |) we cannot agree that the
appl i cation of a conpensatory renmedy in 8(a)(5) cases can be

fashi oned on the subj ective determnation that the position
of one respondent is "debatabl e" while that of another is
"frivolous." Wat is debatable to the Board nmay appear

frivolous to a court, and vice versa. Thus, the debatability

of the enployer's position in an 8(a)(5) case would itself
becone a matter of intense litigation.

V¢ do not believe that the critical question of the
enpl oyer's notivation in del ayi ng bargai ni ng shoul d
depend so largely on the expertise of counsel, the
acci dent of circunstances, and the exigencies of the
nmonent. A 109.

Toward a nore viable test of the "appropriateness" of the renedy:

If the frivolous v. debatabl e distinction is discarded, the question
renains as to when nake whole is "appropriate” wthin the nmeani ng of

the Act.

For this Board, the definitionis truly first inpression.
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nly one previous ALO decision to date has even attenpted to deal

wth the subject. The case has not yet been subjected to full scrutiny
by the Board. %

It appears to ne that in fashioning a test for "appropriate(ness)" of nake
whol e the enphasi s shoul d focus on the harm if any, to the enpl oyee. By harm
to the enployee, | nean the nature of the harmrather than the cal cul abl e
dol lar amount of the harm That is the prinary focus shoul d be on the fact of
the injury rather than the extent of the injury.

Onhce the fact of injury to the enpl oyee has been established, the Board
shoul d then examne the circunstances surrounding the harmto the enpl oyee. |t
is by viewng the totality of the circunstances surroundi ng the harmthat the
Board woul d then determne the appropriateness of the renedy to effectuate the
policies' of the Act.

It appears to ne that in weighing the question of whether the totality of
the circunstances warrants a nmake whol e order, the Board shoul d be concerned
wth the effect of the particular violation on the ability of the enpl oyee to
effectively exercise his rights under the Act. That is, wll a prospective or
retrospective order best serve the enployee ininsuring that his [awfully
chosen bargai ni ng representative can effectively negotiate on his behal f?
Sated i n anot her nanner, whet her nake whole is "appropriate” shoul d focus not
only on the nature of the individual loss to any enpl oyee, but al so on how the
aggrieved enpl oyee and his dul y chosen representative can best be protected in
the future so that he may forcefully exercise his rights guaranteed under the
Act. Wiether nake whole is appropriate nust be judged case by case. No
nagi cal |legal phrase wll obviate the need to | ook at each factual setting to
determne how best to effectuate the policies of the Act.

Uhder such a "totality of the circunstances" test herein, make whole is
warranted. The enpl oyees at P& have been denied their statutory rights to
bargain. Wth the enpl oyer defunct, prospective orders for reinstitution of
the business or bargaining are either futile or inproper. The enpl oyees have
been denied their right to at |east pose alternatives to the Conpany to
mnimze the "hardship" of termnation. Oly a conpensatory renedy I n the
nature of "make whol " can even attenpt to place the enpl oyees in the situation
they woul d have been in but for the unfair |abor practice. Further, only nake
whol e can insure that the policies of the Act are effectuated by enphasizing to
the enpl oyer that while his business exists he cannot escape the obligation

2 This is Adans Dairy, Case Hb. 76-CS-15-M 76-CE-36-M | have not adopt ed
the suggested test in Adans Dary —i.e. substantial harm-—because | believe
it incorrectly places the focus on the amount of the harmrather than on the
nature and fact of the harm
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of his duty to bargainin good faith. Fnally, such a renedy herein i nsures
that the strength of the Lhion is not disipated as a result of the wongful
acts of the enpl oyer.

3. The appropriateness of nake whol e herein —a summary: Wet her one
apply the present NLRB construct or the proposed test in D2, supra, nake
whole is appropriate inthe instant case. S nce |l find the refusal was
flagrant and the objections frivolous, | need go no further. Mtco and Tiidee
stand for the proposition that at least inthis setting nake whole is

appropriate to further the policies of the Act.

| have gone beyond Metco and Tiidee only because of the virtual first
I npression nature of the decision before ne. The discussion of the appropriate
test and the lack of need for the frivolous v. debatabl e distinction, while not
central to the decision herein, wll eventually be central to the effective use
of nmake whol e under the ALRA

E HONVTHE "MNE WOLE' REMEDY SHOULD BE APPLI ED HEREE N

1. The burden: The burden at the conpliance hearing for the proper
application of nmake whol e was succinctly stated in the Ex-Cel | o dissent:

As previously indicated, the injury suffered by enpl oyees
i s predicated upon the enpl oyees deprived of the right to
coll ective bargaining as required by the Act. The burden
of proof woul d be upon the General Counsel to translate
that legal injury into terns of neasurable financial |oss,
i f any, which the enpl oyees mght reasonably be found to
have suffered as a consequence of that injury.

A show ng at the conpliance stage by the General (ounsel or
Charging Party by accept abl e and denonstrabl e neans that the
enpl oyees coul d have reasonably expected to gain a certain
anount of conpensati on by bargai ning woul d establish a prina
facie loss, and the respondent woul d then be af forded an
opportunity to rebut such a show ng. This mght be

acconpl i shed, for exanpl e, by adduci ng evi dence to show t hat
a contract woul d probably not have been reached, or that
there woul d have been | ess or no increased i n conpensati on as
aresult of a any contract which mght have been signed. A
118, enphasi s added.

2. "Enpl oyees coul d have reasonably expected to gain a certain anount of
conpensat i on" —conpensation defined: California has giver
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expansi ve definition to the concept of pay. See Galifornia Labor Code Section
200; Wre v. Merrill, Lynch, Perce, Fenner and Smth (1972) 24 CA3d 35.
Further, the policy of the ALRA and nake whole is to benefit the enpl oyees for
the respondent’' s refusal to bargain in good faith. Pay includes such itens as
vacation benefits (Rchard W Kaase . , 162 NLRB No. 122 (1967)); bonuses
(United Shoe Machinery Gorp. , 96 WLRB No. 1309 (1951))-; pension coverage
(Rchard W Kaase, supra); health and nedi cal coverage (Kni ckerbocker H astics
(., 104 NLRB 514 (1953)); and, of course, the wages of the enpl oyee.

In his post hearing brief, General Gounsel includes the followng itens as
part of the "conpensation" fromwhi ch nake whol e shoul d be conprised: nedi cal
benefits; pension plan; |eave pay; vacations; holiday tine, rest periods;
overtine and shift premuns. It appears to ne that if an enpl oyee woul d have
recei ved economc benefit fromany of these itens if the enpl oyer had bargai ned
in %oo]g fﬁith he shoul d be entitled to the benefit he woul d have recei ved as to
each of them

Further, it appears to ne that the purpose of nake whole is to nake whol e
the enpl oyee as a result of the unfair |abor practice and not the
representative of the enpl oyee. Thus, benefit that woul d accrue to., the Uhion
and not the enpl oyee woul d not be part of the corrpensatl on ow ng on t he part of
Respondent to the aggri eved enpl oyees. Thus, Uhion dues? shoul d not be part of
the conpensati on as defi ned herein.

Further, enpl oyer contributions to the Martin Luther King Fund (an
enpl oyee service and education fund) are only part of "conpensation” wthin the
neani ng of nake whole if it is determned that a specific benefit woul d have
accrued to the enpl oyee had the Respondent bargai ned in good faith. Those
portions of the Martin Luther King Fund that woul d have accrued to the ULhi on
are not included in the terra "conpensation as defined herein. S mlarly,
nedi cal benefits should only be awarded if the enpl oyee can show he or she
actual ly | ost noney because of not being covered by the Pan. The Lhion is not
Ientitl ed to reinbursenent for |ost premuns. The question is what the enpl oyee
ost.

The definition of "conpensation" attenpted is not neant to be
exhaustive. A the conpliance hearing, the General CGounsel has the burden
to show specific benefits that coul d reasonably have been expected to
accrue to the enpl oyee had Respondent not failed to bargain in good faith.
Any such benefit is appropriate as part of the nmake whol e conpensati on
whet her listed here or not.

3. Wat the enpl oyee reasonably expected to gain —a suggest ed approach;
The question at the conpliance stage is what the enpl oyees

2/ See also Tiidee, supra, note 10 at 1251.
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lost as aresult of the failure to bargain, or, conversely, what the "enpl oyees
coul d have reasonably expected to gain." Ex-Cello, supra at 118. See al so
Hearings before the Sub-Conmttee on Labor- Managenent Rel ations of the
GCommttee on Education and Labor of the Uhited Sates House of Representatives
and NLRB staff reports, at 79 (1976), Hearings re HR 12822

Wiat the enpl oyee coul d "reasonabl y* have expected nay be determned from
"col l ective bargai ning agreenents at |ike conpanies, in like industries, in
like areas. The respondent woul d then have the opportunity to denonstrate that
his position, in some nmaterial way, is unique and outside the general pattern.”
Saff report, id. See also Ex-Cello dissent cited earlier: "The parties could
al so nake conpari sons wth conpensation patterns achi eved through col | ective
bar gai ni ng by ot her enpl oyees in the sane geographic area and i ndustry." At
118.

In Adans Dairy, supra, a part of the record (Exhibits 23-26, URW are
anal yses of wages before and after contracts wth the UFWand agri cul tural
enpl oyers throughout the SSate of Galifornia .as well as anal yses of ot her
benefits included in such contracts. This type of data woul d be useful in
naki ng the determnations herein.

General ounsel in his post hearing brief suggests:

In the case of Perry Farns, Inc., 76-C&1-Sthe
Admnistrative Law O ficer recommended that the anount
of rmake whol e be measured by the "hi ghest pay provided
in any existing agreenent between any entities
concerning the type of crop or crops involved." In

t he absence of |abor agreenents concerning the crop or
crops in question, he reconmended that pay rates be
gauged by the worker's pay in simlar crops. This
neasure 1s acceptable. A page 18.

To the extent that this inplies that General Gounsel bl anketly woul d seek
the highest figure for any particular benefit in any other existing contract or
non-contract situation throughout the Sate, it is disapproved. To just take
the highest figure, wthout regard to whether the particular enpl oyee in this
case coul d have reasonably expected to recei ve such a benefit, Is punitive to
Respondent. At the conpliance hearing, the Hearing G ficer shoul d be m ndf ul
that the test is what the enpl oyee "coul d reasonably have expected' and t hat
Respondent shoul d be given the opportunity to show why the enpl oyee coul d not,
inthis particular situation, have reasonably expected it. The receipt of
conparative data fromlike crops and enpl oynent situations is to serve only as
a giji dg to what is "reasonable," and not as a fixed standard whi ch nust be
appl i ed.

34.



4. The "net" conpensation, & course, as to each enpl oyee, the gross
reasonabl y expect ed conpensati on when naking whole is to be set off agai nst
ot her conpensation the enpl oyee recei ved during the period in question. The
net nmake whol e conpensation is to be conputed quarterly. F. W Vol worth
G., 90 NLRB 289 (1950). Interest is to be added in conpliance wth the
dictates of Tex-Gal Land Managenent, Inc., 3 ALRB No. 14 at p. 17.

5. The tine period in which "nake whol €' shoul d be applied herein;
General ounsel requests that the "nmake whol €' period be conputed from"the
date of certification of (sic) Whion to the date of conpl ete di scontinuance of
all operations." A page 25, General (ounsel Post-Hearing Brief. Wth mninal
nodi fication, | agree wth General Gounsel's approach.

a. the starting date for nake whole; General Qounsel
correctly perceives that traditionally two tinme periods have been used
to determne "nake whole:" (1) bad faith to good faith; and (2) the
date the conpany woul d have signed a contract assunming good faith until
the date they actually sign or reach an inpasse. The nerits of each are
di scussed in General Gounsel's brief. They are al so discussed in the
Ex-Cel l o dissent, supra, at 115-116, see especially the analysis in fn.
51.

Wiat shoul d be noted is that each nethod of conputation takes into account
the period it nornmally takes to negotiate a contract in the particular industry
and does not penal i ze Respondent by requiring himto nake whol e during a period
when there woul d have been no contract even if he had been bargai ni ng i n good
faith. Thus, the bad faith to good faith approach takes the period into
account at the end; while the second neasure takes it into account at the
begi nni ng of the conputati ons.

General ounsel's request herein does not take it into account at all.
That is, by General Gounsel's approach, there is no set off to the
Respondent of the period it woul d have taken to negotiate a contract if he
had been acting in good faith. Such an approach, given the context of this
case, is not unreasonable. Prospective bargai ning orders, while not
totally renedial, are useful. The enpl oyees can reasonably expect good
faith negotiations fromwhich to forge a contract. The Respondent can
honestly claimthat while he may have violated the Act, he nust now bargain
in good faith and thus he should not be penalized for that portion of time
it woul d have taken to find a contractual understanding if he had
originally acted in good faith. It is fromthese premses that the two
traditional neans of conputing nmake whol e have ari sen.
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Wiere an enpl oyer, for valid economc reasons, partially or conpl etely
termnates his operation, the situation is far different. Such a deci sion by
the enpl oyer is one that he can nake virtually at wll (mndful of course of
his duty to bargain over the "effects" of the decision). Wen such an act is
taken, there is generally no prospect of reaching a contract. Prospective
orders are virtual |y neani ngl ess.

If a grace period were allowed in this situation, the enpl oyer coul d
refuse to bargain, decide to shut down and know that he coul d escape liability
for his bad faith for at |least the period he would nornmal Iy be required to
negotiate a contract. That is, not only woul d prospective orders be usel ess,
but the enpl oyer woul d be all oned to avoi d bargai ning al t oget her and bear no
burden for at |east the average contract period if he is intending to close his
busi ness. Such an incentive to avoid the Act shoul d not be avail abl e.

G ven the above, it does not necessarily follow as General Counsel
suggests, that the period should run fromthe date of certification. It
appears to ne that the enpl oyer coul d not have reasonably been expected to
bargain in good faith until the date of the request by the Lhion for such
bargain and for such infornmation to facilitate the bargai ning process. In this
case, the certification occurred on ctober 14, 1975. The request for
information and the first request to bargain went out on Gctober 30, 1975
(General (ounsel Exhibit No. 3). Fomthe date of the receipt of this request
by Respondent, the bargaining could or should have begun. It is fromthis date
| find the make whol e shoul d begin to run.

b. the ending date for "make whol e:" The exact date of the
dissolution of the business is not clear fromthe record. A the conpliance
hearing, such a determnation shoul d be nade. oviously, for those enpl oyees
enpl oyed until the total dissolution of the business, the nake whol e period
should end on. the date the busi ness went out of existence.

Anore difficult problemarises as to the onion shed enpl oyees. That
portion of the business was termnated prior to the total dissolution of the
busi ness. Nonet hel ess, for the reasons set forth below | find that the nake
whol e period for the onion shed enpl oyees shoul d al so run through the date of
total dissolution.

It may be argued that the period should not run through the total
di ssol uti on of the busi ness because even if the enpl oyer acted in good faith he
mght still have termnated the onions at a date well before the total
di ssol ution of the business. Such an argunent, however, begs the central
question. The issue is not whether a decision woul d have been the sane. The
issue is how best to effectuate the policies of the Act. To best effectuate

the Act, the renedy herein demands that all enpl oyees be nmade whol e t hrough the
date of total
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termnation. F braboard, supra, hel ps one understand why | amconpel |l ed to
such a concl usi on.

In F breboard, back pay was ordered even though there was no certainty
that the decision of the enployer to subcontract woul d have been any different
had he bargained in good faith. As was noted in the Mchigan Law Revi ew cited
supr a;

S nce the decision to contract out the nai nt enance woul d
have been nade even if the matter had been di scussed wth
the union, it could be contended that there was no basis
upon whi ch to award conpensat ory danages to the

di scharged enpl oyees because there was not a show ng of
actual |oss. However, such an argunent woul d seemto have
been at least inplicitly rejected by the Gourt' s deci -
sion. The F breboard opinion did not address the
guestion of whether the enpl oyer woul d have nade t he sane
decision if he had bargai ned; rather, the Gourt relied on
the illegality under section 8(a)(5)... At 380-381.

The issue is the wong to the enpl oyee rather than a gane of
specul ation as to how things mght have been had all parties acted
properly. The sane article correctly notes that:

There would be little notivation for an enpl oyer to refrain
fromviolating section 8(a)(5) where a decision to
subcontract is to be nade if he could claimthat any back pay
renmedy is inappropriate because his final decision woul d not
have been different even if he had behaved | egal | y and
bargai ned wth the union. Qe woul d surely not expect such
conduct to be deterred nerely by an order to bargain after
the deci sion to subcontract has been nade and i npl enent ed.
In order to give section 8(a)(5) any neaning at all in these
situations, effective renedies for violations nust be
devised. At footnote 23, page 380.

Smlarly, if an enpl oyer coul d go out of business and then clai mt hat
conpensatory renedi es are i nappropriate to renedy the wong because the
deci si on woul d have been the sane, there would be no notivation to bargain in
good faith at all. See also. Wnn-DOxie, supra, and NNRB v. Awrican Mg. .,
351 F2d 74, where conpensatory renedi es were valid even though an enpl oyer's
deci sion mght, have been no different had he bargained in good faith. In
Anerican Mg . such an order "was reasonably needed to effectuate the
policies of the Act." At 81.
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Therefore, | find the make-whol e period to end on the date of total
termnation for all enpl oyees.#

F.  THE AWARD NG GF GCBTS

General ounsel has requested other "relief as will effectuate the
policies of the Act." At page 3 of the Conplaint, General Gounsel IB.  The
Board has the power to award costs of the litigation to a party where it is
appropriate. (Section 1160.3 of the Act; Resetar Farns, 3 ALRB 18; Valley
Farns, 2 ALRB 41; MRB v. Food Sore Epl oyees, Local 347, 417 US 1 (1973);
NLRB v. Local Whion 396, 5"09" F2d 1Q¥5 (9th dr., 1975).) | find that awarding
costs of the litigation to the charging party is appropriate herein.

The test nost often used to determne the grant of litigation costs is
whet her the respondent’'s defense is frivolous. (Hecks, Inc., 215 1-1LRB 142
(1975).) The rationale is that "frivolous litigation such as this is clearly
unwar rant ed and shoul d be kept fromthe nation's al ready crowded court dockets
as well as our own." Tiidee. Products, Inc., 194 NLRB 1234 (1972). Frivol ous
has been defined as a defense whi ch obviously | acks nerit, is not debatabl e and
not one which falls sinply upon the ALOs resol utions of conflicting testinony
(12 U of Pa. NLRB Renedies fr UP s at 224). As previously articulated, the
def ense herein was patently frivol ous and not debatable.Z “Therefore , it shall
be recommended that an order issue granting fees and expenses necessary to
prove such refusal to bargain in good faith to the Union but not to the General
Gounsel . (International Uhion of Hectrical Radio and Machi ne Vorkers v. NLRB,
otherwse entitled Tiidee Il (DCdr. 1974).)
11111
11111
11111
1111
1111
1111
1111
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11111

Iy

Z G course, the enpl oyee who worked seasonal |y woul d only be nade whol e for
t hose days he woul d have worked in a particular year during a particul ar
season. Further, if the enpl oyee recei ved ot her conpension it woul d be
deducted fromthe nake whol e determnati on.

Z  \Wether this distinctionis validinsofar as it relates to the awarding
of costs, is an issue | need not reach.
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\Y,
CROER

Respondent P& FARVG, INC, its officers, agents, representatives,
SlﬁCflessorS and assigns, including, but not limted to Pete Perez,
shal | :

Take the followng affirmative action which is deened necessary to
effectuate the policies of the Act.

1. Preserve, and upon request, nake available to the Board or its agents,
for examnation and copying, all payroll records required by |aw, social
security paynent records, tinecards, personnel records and reports, and all
other records necessary to anal yze the anount or anounts that nay be due the
har med enpl oyees under the terns of this order.

2. Make whole all persons in the bargaining unit at P& FARVE and
enpl oyed by P& FARME between the date of receipt of the Lhion request to
bargain and the date of total termnation of P& FARMG as an agricul tural
enpl oyer for any | osses they may have suffered as a result of the refusal to
bargain in good faith, as those | osses have been defined in the Renedy portion
of this opinion herein.

3. Pay the costs of litigation of the charging party at such tine
as this order becones effective.

DATED.  June 14, 1977

AT v S

JEFFREY S. BRAND
Adm ni strative Law O ficer
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LIST G- EXHBI TS

ALRB Nb. Arendnent to Conpl ai nt : I n Evi dence
General Gounsel No. 1A Char ge Agai nst Enpl oyer: I n Evi dence
General Gounsel No. | B Nbtice of Hearing and Gonpl ai nt: In
BEvi dence
General Gounsel No. 1C Nbti ce of Hearing: I n Evi dence
General ounsel No. D Answer of P. Perez: I n Bvi dence
General ounsel No. 1E Certification of Representative: In
Bvi dence
General ounsel No. 2: The (ol | ective Agreenent Between Inter-
Harvest and UFW pages 1-79: I n BEvi dence
General ounsel No. 3: Letter to M. Perez from Caesar Chavez:
I n Bvi dence
General ounsel No. 4. Request for Infornation attached to letter
from Chavez: I n Bvi dence
General ounsel Nb. 5: Letter fromDavid Martinez to Jess Perez:
I n Bvi dence
General ounsel Nb. 6: Letter fromJess Perez to Robert Garci a:
I n Bvi dence
General ounsel Nb. 7 Letter fromRobert Garcia to Jess Perez:
I n Bvi dence
General ounsel Nb. 8: Letter fromRobert Garcia to Jess Perez:
I n Bvi dence
General ounsel Nb. : Letter fromRobert Garcia to P& Farns, |nc:
I n Bvi dence
General ounsel Nb. 10: Letter fromJess Perez to Roberto Garci &
I n Bvi dence
General ounsel Nb. 11: Letter fromRoberto Garcia to Jess Perez:
I n Bvi dence
General Gounsel No. 12: Deci sion on G oss-Mtions for Sumary
Judgnent, Véller F owerseed (o.: |n Evidence
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