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CEG S ON ON GALLENGED BALLOTS

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel.

Following a Petition for Certification filed by Véstern
Gonference of Teansters (WCT) and a Petition for Intervention filed by
Lhited FarmWrkers of Arerica, AFL-A O (UFW, an el ection by secret ball ot
was conducted on Septenber 10, 1975, anong the agricultural enpl oyees of E
&J. Gllo Wnery (Epl oyer or Gallo).

The Tally of Ballots furnished to the parties at that tine
showed the follow ng results:
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VT 223

W 131
No Lhion ........ ... ... ... 0
Challenged Ballots .................. 195
Total ...... ... ... 549
Void Ballots ........................ 2

As the challenged ballots were sufficient in nunber to determne the outcone
of the election, the Regional Drector conducted an investigation and i ssued
his Report on Chall enged Ballots on Novenber 17, 1975. The Board severed
the issue of the eligibility of economc strikers and ordered a hearing on
that issue which was conducted between Cctober 6 and Decenber 3, 1975,
before Hearing Gficer Gerald A Brown. The Hearing G ficer issued the
attached Report on Chall enged Ballots of Economc Strikers on February 11,
1976.

Al parties excepted to portions of both the report of the
Regional Drector and the report of the Hearing Gficer and have submtted
briefs on the issues raised by the chall enged ball ots. The Board has
consi dered the record” herein, the reports of the Regional Drector and
Hearing Gficer, and the exceptions and briefs of the parties, and has
decided to affirmtheir rulings, findings and conclusions and to adopt their

recomrendati ons, as nodi fied herein.

Y Athough there appears to be sone confusion, the Hearing CGificer's
Report nakes clear that the record includes, inter alia, Galo Exhibits 1-
92, VWCT Exhibits 1-57, UFWExhibits 1-21 (with the exception of URWEXxhi bit
10 whi ch was never submtted) and Board Exhibits 1-14.
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Economc Srikers

E &J. Gllo Wnery is a wne producer |ocated near Mddesto and
Livingston in the heart of the San Joaquin Valley. Between 1967 and 1973,
@Gl lo' s agricultural enpl oyees worked under contracts negotiated between
the Enpl oyer and the UFW Fol | owi ng the expiration of their nost recent
col | ective bargai ning agreenent on April 18, 1973, the parties were unabl e
to agree on a new contract. About that tine, the WT began an intensive
organi zing drive anong Gall o workers and, in June, 1973, Gallo notified its
enpl oyees that it was wthdraw ng recognition fromthe UFWand woul d
t henceforth recogni ze the WCT as its enpl oyees' collective bargaini ng
representative. The UFWthereafter called a strike, which commenced on
June 27, 1973, and organi zed a consuner boycott against Gallo in support of
the strike.

e hundred thirty-ni ne persons claimng economc striker
status voted chal l enged ballots in the el ection. The hearing on econom c-
striker eligibility was conducted during the first nonths of this Board s
exi stence. S nce that tinme, we have issued decisions in many chal | enged-
bal | ot -cases. In those decisions, we have constructed a conprehensi ve
framework to resol ve i ssues such as those now before us. In the interests
of clarity, we set out belowthe general principles which formthe basis of
our deci sion herein.

The Gall o strike commenced prior to the effective date of the
Agricultural Labor Relations Act (ALRA). Ve therefore conclusively presune
it to be an economc strike and w |l decide individual issues of econom c-

striker eligibility according to
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the requirenents of the second paragraph of Labor Code Section 1157.%

Julius Gldman's Egg Aty, 3 ALRB No. 76 (1977).

Under that paragraph, a voter cla mng economc-striker status
has the burden of show ng that (s)he joined the strike and either: (1) was
on the payrol| for the payrol| period i medi ately precedi ng the commencenent

of the strike,¥ George Lucas & Sons, 3 ALRB No. 5 (1977); or (2) was on the

payrol | period i medi ately precedi ng the expiration of the pre-Act
col | ecti ve bargai ning agreerment® but quit prior to the payroll
period i medi ately precedi ng the cormencenent of the strike for reasons

related to the strike, Franzia Bros. Wnery, 4 ALRB No. 100 (1978); or (3)

was a seasonal enpl oyee who, upon returning to the Enpl oyer to obtai n work

according to his or her established

Z The second paragraph of Labor Code Section 1157 reads:

In the case of el ections conducted wthin 18 nonths
of the effective date of this part which invol ve | abor
di sput es whi ch commenced prior to such effective date, the
board shall have the jurisdiction to adopt fair, equitable,
and appropriate eligibility rules, which shall effectuate
the policies of this part, with respect to the eligibility
of economc strikers who were paid for work perforned or
for paid vacation during the payrol|l period i medi at el y
precedi ng the expiration of a collective-bargaining
agreenent or the commencenent of a strike; provided,
however, that in no event shall the board afford
eligibility to any such striker who has not perforned any
services for the enpl oyer during the 36-nonth period
I mredi atel y preceding the effective date of this part.

¥ Because the strike conmenced in late June, we will refer to this
payrol | period as the June payroll.

¥ Because the contract expired in md-April, we will refer to this
payrol | period as the April payroll.
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enpl oynent pattern, elected to join the strike, Franzia Bros. Whnery,

supra; or (4) was not included on one of the applicabl e payrolls because of

sick | eave or vacation, Rod MLellan Co., 3 ALRB No. 6 (1977).%

V¢ nust now deci de whether, assumng they join the strike,
enpl oyees on the payroll for the period i mredi atel y precedi ng the
expiration of the contract are economc strikers if the enpl oyer di scharges
them prior to the payroll period i mediately preceding the commencenent of
the strike. In deciding this question, we wll apply the sane rule to
di scharges occurring during this period that we apply to quits occurring
during this period. If the discharge was unrelated to union
considerations, we wll not deemsuch an individual to be an economc
striker notw thstanding his or her participation in strike-rel ated
activities. In such instances, the enpl oynent rel ationshi p has been
totally severed prior to, and for reasons unrelated to, the strike. Were,
however, union considerations played a role in the discharge, we wll not
di senfranchi se an otherw se eligible voter because, in such cases, the
discharge itself is part and parcel of the strike.

Qnce it has been established that a chall enged voter is an
economc striker, we will apply the principles enunciated by the National

Labor Relations Board in Pacific Tile and

9 Qur decision in Rod MLellan did not address the eligibility of
economc strikers. However, Section 1157 requires us to adopt "fair,
equitable, and appropriate eligibility rules" for pre-Act economc
strikers. The Rod McLellan rul e concerning sick | eave and vacation neets
these criteria and we therefore apply it here.
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Por cel ai n Gonpany, 137 NLRB 1358, 50 LRRVI 1394 (1962): %

. we wll presune that an economc striker continues
in such status and, hence, is eligible to vote .... To
rebut the presunption,[7/] the party chall enging his
vote nust affirnatively show by objective evidence t hat
he has abandoned his interest in his struck job. The
nature of the evidence which nmay rebut the presunption
wll be determned on a case-by-case basis. However,
accept ance of other enpl oynent, even w thout informng
t he new enpl oyer that only tenporary enpl oynent is
sought, wll not of itself be evidence of abandonnent
of the struck job so as to render the economc striker
ineligible to vote. [137 NLRB at 1359- 60]

(hal l enges As to Wiich No Specific Exceptions Wre Fil ed

V¢ adopt, pro forma, the Hearing ficer's reconmendations
concerni ng chal | enged voters as to whomno exceptions were filed, Roberts
Farns, Inc., 5 ALRB No. 22 (1979), and hi s reconmmendati ons concer ni ng
chal | enged voters as to whomexceptions were filed only with respect to the-

absence of their nanmes fromthe June payroll. Franzia Bros. Wnery, supra.

Accordingly, the follow ng voters are found ineligible:
1. Angel o R canco
2. Jose Val encia (Lopez);

and the followng voters are found eligible:

1. Robert F. Abbott 4. Augustin Aval os, Jr.
2. Qiadal upe Abrego 5. Augustin Avalos, &.
3. Paul a de Aval os 6. Quz (Cardona) Briones

9 W adopted the principles of Pacific Tile and Porcel ai n Conpany
I n George Lucas & Sons, supra.

" Hereinafter referred to as the Pacific Tile presunption.
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7.
8.
9.
10.
11.

12.

13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.

32.
33.

Antoni o Caet ano

Jai ne Caet ano
Julio R Gaetano
Andres Cardona
Afredo Castillo
Leonardo Cavazos
Gabri el Chavez
Luis M Coel ho

Ana Maria Qul ebro
Carnen DelLeon

Regi no DelLeon

Rosal i nda DelLeon

Vi cente DelLeon, Jr.
Ber nardi na Del Gado
Jose De Souza

Mi se De Souza
Androni co Duran (Garci a)
Bertha Duran
Goncepci on Duran
Anar o Fer nandez
Maria Fernandez

Fel i pe Mranontes Gonzal ez
Ranon Gonzal ez

Rosal i 0 Gonzal ez
Rodol f o Gonzal es

Jose Qutierrez

Bar bar a Ant oni a Guznan
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34.
35.
36.
37.
38.
39.
40.
41.
42.
43.

45.
46.
47.
48.
49.
50.
5l.
52.
53.
54.
55.
56.
S7.
58.

59.
60.

Gesari 0 Her nandez
Manuel Her nandez, Jr.
Manuel Hernandez, Sr.
Franci sco A | nacio
Jose M Inacio

Manuel | naci o

Joao Lindo, Jr.

Joao Lopes

Trinidad Madrigal (Gari bay)
Raul Mal donado (Pech)
Ranundo Marti nez

Sal vador (Chavez) Mgjia
Antoni o Meza

Mar cel i no Mont oya
Franci sco Nava

Esper anza Nunez

Jose Pacheco

Pedro Pacheco

Lozaro Perera

Manuel Perez

Frank Perry

Magdal ena Del Real
Roberto Ro s

Quadal upe R vas
Juana de R vas

Manuel a Sanchez

H orenti no Sandoval



61. Mria Sandoval 68. Rosario Del Toro

62. Antonio Slva 69. Refugio Trujillo
63. Manuel Souza 70. Mario Vargas

64. Manuel D Terra 71. Norberto Vargas
65. Mnuel F, Terra, . 72. Rogelio MIIanueva
66. Quadal upe Del Toro 73. Jesus Zuni ga

67. Juan Del Toro 74. Rosa Zuni ga

Enpl oyees Wiose Nanmes Appeared on
Neither of the Applicable Payrolls

Cam | o Aval os
Luci nda Goel ho
Jose Macias (Mji a)

The Hearing G ficer recommended overruling the
chal l enges to the ballots of these three enpl oyees. The Enpl oyer excepts,
arguing that they were not economc strikers because they had all
voluntarily quit their enploynent. This argunent is based upon the failure
of Macias and Aval os to respond to recall notices and the failure of Coel ho
to continue working after Decenber, 1972.

Maci as and Aval os were bot h seasonal harvest enpl oyees who
worked for Glllo only in late sutmer and early fall. 1t is-unclear whet her
their recall notices requested themto work in the 1973 grape harvest or at
sone earlier point intine, but ineither event, we find themeligible. An
economc striker, by definition, cannot honor a recall notice asking himor
her to work during the strike without losing his or her status as an
economc striker. Therefore, if the Enployer's recall notices requested

Maci as and Aval os to work during the strike, the
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noti ces have no rel evance to the question of whether they were economc
strikers. On the other hand, if the notices requested themto work during a
portion of the year outside their usual enpl oynent patterns, it is rel evant
but has very little weight. Uhder the doctrine we enunciated in Franzia

Bros. Wnery, supra, we are concerned wth whether a seasonal worker joi ned

a strike or, instead, worked for the Enpl oyer according to his or her nornal

enpl oynent pattern notw thstanding the strike. An enployee's failure to

respond to a notice requesting himor her to work outside the nornal

seasonal pattern does not significantly affect these key consi derations.
Wen they returned for the 1973 harvest at Gallo, Mcias and

Aval os joined the strike instead of going to work for Gallo. As they have

net their burden of proof, we find themto be economc strikers. No

evi dence was presented in rebuttal to the Pacific Tile presunption; we

therefore adopt the recommendations of the Hearing (ficer and overrul e the
chal l enges to their ballots.

Al t hough Coel ho was a seasonal enpl oyee who general | y wor ked
during both the planting and harvest seasons at Gallo, she failed to work
during the planting season in early 1973 because of a | engthy bout wth the
flu. She did not return for the harvest because she joined the strike. An
I 11 ness whi ch prevents an enpl oyee fromfol |l ow ng her precise annual
enpl oynent pattern is not sufficient to justify di senfranchi senent. Coel ho
did not work in the harvest because she joined the strike and is

i ndi sti ngui shabl e from ot her seasonal harvest workers who joi ned
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the strike. Ve find that she was an economc¢ striker and, as no evi dence was

presented to rebut the Pacific Tile presunption, we adopt the Hearing

Gficer's recormendati on and overrul e the chal |l enge to her ballot.

Serafin Qorrei a

Serafin Correia was discharged prior to the April payroll period;
as aresult, he did not work during either of the applicabl e payroll periods.
The Hearing (ficer nonethel ess concluded that Correia was an eligible voter
because the Enpl oyer inforned hi mthat he woul d be rehired during the com ng
harvest. At harvest tinme, Correia did not work but, instead, joined the
strike.

The Enpl oyer excepts, arguing that the di scharge whi ch occurred
prior to either of the applicable payroll periods prevents Gorreia from
attaining economc striker status. Ve affirmthe Hearing Gficer's
conclusion. By promsing Qorreia enpl oynent during the harvest, the Enpl oyer
instituted a disciplinary neasure short of discharge, i.e., a lengthy
suspensi on. A suspended enpl oyee mai ntains at | east the sane connection to
the Enpl oyer as does a returni ng harvest worker. Correia worked for the
Enpl oyer since 1966 or 1967, intended to return for the harvest, arid woul d
have returned had he not joined the strike. V& therefore overrule the
challenge to his ballot.

VWr ki ng Forenen

Qustavo Hores Quz
Jose "Qul ebro

Four economc strikers were chal | enged because of their status as

"working forenen". The Hearing G ficer concl uded that
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two of them Qustavo Horas Qruz and Jose Qul ebro, were eligible

to vote.¥ The Enpl oyer excepts, pointing out that the Regional Director
found ot her "working forenen" ineligible because they were supervisors (see
p. 36), and argues that our concl usions concerning all "working forenmen" nust

be uni form

V¢ decide eligibility issues on a case-by-case basis (Pacific Tile

and Porcel ain Conpany, supra). It is not clear that all working forenen had

the sane job responsibilities. The Hearing Oficer properly di sposed of the
eligibility issues relating to Quz and Qulebro on the basis of the evidence
presented concerning their job responsibilities and not on the basis of the
job responsibilities of others. As the Enpl oyer presented no exceptions to
the nerits of the Hearing ficer's, determnation, we overrule the
chal l enges to their ballots.

Enpl oyees on the April Payroll Wio Wre
D scharged Prior to the June Payrol

R cardo Barros

The Hearing Oficer recormended that we overrul e the
challenge to Rcardo Barros' ballot. Gallo excepts, arguing

that Barros was not an economc striker because he quit work by

failing to return on tinme froma | eave of absence.?

In md-June 1973, Barros was granted a five-week | eave

¥ The remaining two, Jose Maria Arroyo and Uhberto Hernandez,

were found to be ineligible on other grounds. See discussion p. 19 and
p. 32, infra.

9 Athough Barros was listed as a voluntary quit, he was

actual |y di scharged by the Enpl oyer for overstaying an approved | eave of
absence.
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of absence so that he could go to Portugal ; he was due to return on July
25, 1973. Wiile in Portugal, he fell ill and did not return until August.
Wien, he failed to return on July 25, Gallo listed himas a voluntary quit.
The stri ke commenced while Barros was in Portugal. Uon returning, he
joined the strike instead of returning to work and, therefore, never
presented to the Enpl oyer the nedi cal excuse he had procured.

V¢ conclude that Barros was an economc striker. Due to the
timng of the events, it is virtually inpossible to accurately determne
whet her hi s discharge was whol |y unrelated to the strike. Barros joined
the strike at the first opportunity and apparently was not even aware that
@&l 1o had di scharged him In close cases such as this, we feel the purposes
of the Act, including nmaxi numparticipation of agricultural enployees in
the el ection process, are better served by finding the chal | enged voter to
be eligible.

Because we find that Barros was an economc striker and none of
the parties excepted to the Hearing Gficer's finding that he did not
abandon his interest in his struck job, we adopt the Hearing Gficer's
recommendati on and overrul e the challenge to his ballot.

Basi | i o Chavez

The UFWexcepts to the Hearing Gficer's recommendation that we
sustain the challenge to Basilio Chavez' ballot. @Gllo discharged Chavez
between the April and June payrolls. The UWFWargues that this di scharge
was closely related both to Chavez' union activities and to the strike. Ve

find nerit inthis
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except i on.

Prior to the discharge, Chavez had been enpl oyed by Gill o
for five years. He was President of the UFWRanch
Comttee. ne week prior to the coomencenent of the strike, he
was di scharged™® ostensibly for bringing a pistol onto conpany
property; the "pistol"” was a plastic toy. In viewof the timng of the
di scharge, Chavez' |ong enpl oynent history wth Gallo, his position wth
the UFWand the fact that he did not bring a pistol onto the property, we
find that the discharge was related to his union activities and was part
and parcel of the strike. As he subsequently participated in strike
activities, we conclude that he was an economc striker. Furthernore,
(havez did not abandon his interest in his struck job. Accordingly, we
decline to adopt the recommendation of the Hearing Cificer and, instead, we
overrul e the chall enge to Chavez’ ball ot.

Foberto de la Quz

The Hearing CGficer recommended that we overrul e the chal | enge
to Roberto de la Quz’ ballot notw thstanding the fact that he was
discharged in April 1973. @Gllo excepts, arguing that it is beyond the
power of this Board to examne the nerits of di scharges occurring before
the effective date of the ALRA

As we have previously stated, when an enpl oyee who

19 ¢ apply the rul es concerning enpl oyees di scharged between the April
payrol | period and the June payrol| period notw thstanding the fact that
Chavez was not on the April payroll. Chavez woul d have worked curing that
time but for an Il ness. Enpl oyees are not, ineligible to vote nerely
because they are on sick | eave during the applicable payroll period. Rod
MlLell an Go., supra.
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clains economc striker status is di scharged between the payrol | period
preceding the expiration of a collective bargai ning agreenent and the
payrol | period precedi ng the conmencenent of a strike, we wll examne the
discharge to determne if it was related to the enpl oyee's union activities.
If it was so related, and the enpl oyee participated in strike activities, we
wll find the enpl oyee to be an economc striker.

V¢ conclude that De la Qruz has not carried his burden of proof;
he has not denonstrated that his discharge was related to union
considerations. After working for Gallo for about three nonths, De |a Quz
reported that he was ill and woul d therefore be absent fromwork. During a
ni ne-day absence, he drove to Qoachel |l a where he was arrested for
trespassing in conjunction with UPWstrike activity in that area. Uon his
return, he presented a nedical excuse froma UWFWclinic. Gllo found the
excuse to be inadequate because it was not signed by a physician and after
investigating the nerits of Guz' nedical condition, discharged himfor
failure to present an adequate excuse for his absence. A though a detailed
nedi cal report was subsequently prepared and sent to Gallo, Gl lo denied
ever having received it.

These facts, occurring two nonths before the strike comrenced,
do not convince us that the discharge was related to the strike or to De |a
Quz' union activities. Accordingly, we decline to accept the
recormendation of the Hearing Gficer and, instead, we sustain the chall enge
to Dela Quz' ballot.

Estel vina | naci o

The Hearing Oficer concluded that Estel vina | naci o was
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not an economc striker because she quit work or was termnated prior to the
cormencenent of the strike.® The UFWexcepts, arguing that she should be

el i gi bl e because she was on the April payroll. As no evidence was presented
linking the quit or discharge wth the strike, we adopt the recomendation
of the Hearing Oficer and sustain the chall enge to her ballot because she
was not an economc striker.

Ceci |l i a Mendoza

The Hearing Oficer concluded that Cecilia Mendoza was not an
econom c striker because she was di scharged prior to the commencenent of the
strike. The UFWexcepts, arguing that the di scharge was connected to her
union activities. V¢ disagree.

Mendoza, a union steward, was di scharged i n md-June 1973, for
failing to performher job properly. She admtted on cross-examnation that
her supervisor criticized her work prior to the discharge and that she
responded by requesting other work. V& do not believe that she has carried
her burden of proving that her di scharge was connected to her union
activities. Accordingly, we adopt the recommendation of the Hearing G ficer
and sustain the challenge to her ballot.

Enpl oyees Wiose Nanmes Appeared on the April Payroll
But Who Quit Prior to the June Payroll

Mari a Anaral

Maria Anaral quit during the period between the April

Wjke R cardo Barros, Inacio was listed as a voluntary quit
when she failed to return froman approved absence fromwork on tine. A
"voluntary quit" under these circunstances is, in fact, a discharge.
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and June payrol | s because she consi dered her work assignnment to be
i nappropriate. No contention is made that she quit for reasons related to
the strike. V& therefore sustain the challenge to her ballot.

Eusebi o Moreno ( Ybanez)
Pedro Torres

The Hearing O ficer recommended that we sustain the chal l enges to
the ballots of Moreno and Torres because they were not economc strikers,
having quit work prior to the commencenent of the strike. The URWexcepts,
arguing that they shoul d be considered eligible solely because they were on
the April payroll. Mreno and Torres both quit work over disputes wth
supervi sors which were unrelated to the strike. Therefore, we adopt the
recommendations of the Hearing Gficer and sustain the challenges to their

bal | ot s.

E Wlter Regnier

E Wilter Regnier also quit during the period between the April
and June payrolls. Athough he testified that he quit because he predicted
@Gl lo' s recognition of the Teansters and did not wsh to work under a
Teansters contract, the Hearing Gficer did not credit this testinony. Ve
find that Regnier did not prove that he quit for reasons related to the
strike and we therefore sustain the challenge to his ballot.

Enpl oyees Who Moved Fromthe Area and (btai ned G her Wrk Jose Anaya

The Hearing O ficer concluded that Jose Araya vas an eligible

voter notw thstandi ng his procurenent of enploynent at a
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cannery where he received better wages and fringe benefits than he received
at Gllo. The Hearing Oficer based his decision, in part, upon Araya' s
testinony that he wi shed to return to Gall o because his rheurmati smwas
aggravated by the wet working conditions at the cannery. The Enpl oyer and
the WCT except, arguing that Anaya' s nove fromthe Livingston area and
acceptance of the new job constitute objective evidence of abandonnent

sufficient to rebut the Pacific Tile presunption. They al so argue that the

Hearing Gficer inproperly relied upon Anaya' s subj ective testinony
concerni ng his heal th.
V¢ do not consider Araya' s nove sufficient to rebut the Pacific

Tile presunption. Pacific Tile and Porcel ain Conpany, supra, requires us to

consi der economc-striker eligibility on a case-by-case basis. |n applying
thi s approach, we nust be cogni zant of the characteristics of the

agricultural labor force, including its mgratory nature. See Agricul tural

Labor Relations Bd. v. Superior Gourt, 16 Cal. 3d 392, 414, 128 CGal. Rotr.

183, 546 P. 2d 687 (1976). Because of the mgration which commonly occurs, a
striker's relocation in a new area i s not so persuasive evi dence of
abandonnent in the agricultural context as it would be in the industrial
cont ext .

An economc striker does not abandon his or her interest in the

struck job nerely because (s)he obtains other work. Pacific Tile and

Porcel ai n Conpany, supra. Furthernore, Anaya satisfactorily expl ai ned why he

had not abandoned his interest in his job at Gallo despite the superior wages
and benefits at the cannery: he considered cannery work unheal t hy and

unconfortable. V¢ reject

5 ALRB No. 57 17.



the Enpl oyer's contention that it is inproper to rely upon testinony such as
Amaya' s statenent concerning his health. A though a party w shing to rebut

the Pacific Tile presunption nust cone forward w th objective evidence,

testinony concerning a striker's continuing personal interest in the struck
job is entirely proper and nay be used, as here, to support the presunption.

See, e.qg., Akron Engraving Gonpany, Inc., 170 NLRB 232, 67 LRRM 1515 (1968).

Accordingly, we adopt the Hearing (O ficer's recommendati on and overrul e the
challenge to Araya' s bal | ot.
Jose Anaral

The Hearing O ficer concluded that Jose Arvaral was an eligible
voter notw thstandi ng his procurenent of enpl oynent in Rhode |sland
subsequent to the commencenent of the strike. Both Gallo and the WCT
except, arguing that Avaral's course of conduct evidences abandonnent of his
interest in his struck job.

Wen the strike began, Jose Anaral was |iving in conpany housi ng
at Gllowth hiswfe, Mria Because Anaral joined the strike and was
thus unwilling to work, Gallo required the Anarals to vacate their |iving
quarters. They noved to Rhode Island where they lived wth famly nenbers;
through famlial connections, they obtai ned work at Converse Rubber Conpany.
They returned to Galifornia a few nonths before the el ection.

The Hearing O ficer concluded that this conduct was not objective

evi dence of abandonnent sufficient to rebut the Pacific Tile presunption.

V¢ agree. Because Gall o suddenly evicted the Ararals fromtheir |iving
quarters, their noving across the country and reliance upon famly nenbers

for housi ng do not
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est abl i sh abandonnent of Jose Anaral's interest in his struck job. Hs
procurenent of work at Converse is also insufficient to rebut the Pacific
Tile presunption, particularly in light of Maria. Araral's testinony that
she always intended to return to Galifornia, that she wanted to pick grapes
and that she returned in 1975 specifically because she heard the Gall o
strike woul d be settled and that there woul d be an election.2 W& therefore
overrul e the challenges to Anaral's bal | ot.

Jose Maria Arroyo

The Hearing Oficer concluded that Jose Arroyo was not an
el i gi bl e voter because he enbarked upon a successful career as a restaurant
entrepreneur. The UFWexcepts, arguing that Arroyo' s continued perfornance
of part-tinme farmwork denonstrates that he has naintained his interest in
his struck job.

An economc striker renains eligible only if (s)he maintains an
interest in the specific struck job; it is not sufficient for the striker to
naintain an interest in any formof work wth the struck enpl oyer. Wen at
@Gl lo, Arroyo was a year-round enpl oyee. S nce entering the restaurant
busi ness, he has performed farmwork only on a part-tinme basis. Hs prinary
economc coomtnent clearly lies wth his restaurant. Regardl ess of whet her
Arroyo is willing to do sone farmwork, it is clear that he has abandoned
his interest in his struck job where he was a year-round field enpl oyee.

Accordingly, we adopt the

2 A though Jose Amaral's testinony was uncl ear, a probl em
apparently due, in part, to difficulties in translation, Mria
Anaral's testinony was direct, clear and convi nci ng.
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recommendati on of the Hearing ficer and sustain the challenge to his
bal | ot .

Luis Avila
Refugio Avila

The Hearing Cficer concluded that Luis and Refugio Avila were
ineligible to vote because, subsequent to the commencenent of the strike,
they noved to Salinas and rai sed strawberries under a sharecroppi ng
agreenent. Ve find nerit in the UPWs exception to this concl usion, as we
find that their conduct does not evidence abandonnent of their interest in
their struck jobs.

The Avilas, father and son, work under sharecroppi ng agreenents
wth T. T. Myasaka, Inc. Tinothy Myasaka, apparently the President of T.
T. Myasaka, Inc., testified that sharecroppers provide | abor and sone crate
costs; land, plants, fertilizer, and insecticides are all provided by
Myasaka, Inc. Myasaka testified that sharecroppers earn a little nore than
other farmworkers but he enphasized that he considered the prinary benefit
to the sharecropper the control over his hours and intensity of work. He
poi nted out that although sharecroppers nay earn nore than other farm
workers when there is a good narket, they al so incur the risk of a poor
nmarket. Al though Myasaka was intensively questioned about the conpensation
paid to the Avilas, no nention was nade of the fringe benefits which
ordinarily acconpany a uni on contract.

Sharecropping is not significantly different fromother
TITETETTTEETTT T
I
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farmwork. The benefits are simlar®® and the actual work is al nost
identical. V¢ do not consider that acceptance of interimenploynent as a

shar ecropper constitutes evidence sufficient to rebut the Pacific Tile

presunption. VW therefore reject the recommendati on of the Hearing G ficer
and overrule the challenges to the Avilas' ballots.

Pedro Bauti sta
Rebeca Bauti sta

The Hearing O ficer concluded that Pedro and Rebeca Bauti sta
were not eligible voters because they noved to Arvin, Galifornia, and went
towork in a nursery. The Bautistas testified that they were very satisfied
wth both their work and their benefits programand that they did not intend
to leave. The URWexcepts, arguing that their nove is not sufficient to

rebut the Pacific Tile presunption in light of their annual return to the

Livingston area to work in the grape harvest.

Li ke Jose Arroyo, these voters have not naintai ned an
interest in the positions they held at Gallo prior to the s#rike.
A though, as the Hearing Gficer notes, the testinony is sonewhat uncl ear,
the Bautistas worked at Gallo not only in the harvest but at other tines of
the year as well. Because, since noving to Arvin, they are interested in

working at Gallo only during the

¥ A though the Enpl oyer presented evidence that the Avilas nade
substantial ly nore noney sharecroppi ng than they had earned at
@Gl lo, Luis Avila whereas the incone at Gall o was apparently paid to himas
as individual. Furthernore, Myasaka testified that there was not a
substantial difference between the conpensation received by a sharecropper
and by an ordinary field | aborer.
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harvest, they are no longer interested in their struck jobs which involved a
greater tinme coomtnrent. Accordingly, we adopt the Hearing Gficer's
recommendati ons and sustain the challenges to their ballots.

H orenti ne Haro Canpos

The Hearing Oficer concluded that FHorentine Haro Canpos was an
eligible voter. On the last day of the hearing, the Emwl oyer introduced into
evi dence a | eave-of -absence formfor Canpos dated June 27, 1973, the first day
of the strike. The formstated that Canpos was granted a | eave of absence to
visit anill relative in Mxico. The Enployer invites us to infer fromthis
docurent that Canpos did not w thhold | abor fromthe Enpl oyer in support of
the strike but, instead, (1) did not work because he wanted to visit a sick
relative, or (2) did not work because he was afraid to cross the picket |ine.

V¢ give little weight to the | eave-of -absence form No one from
Gl lo testified as to the circunstances under which it was prepared. |t was,
at best, alnost entirely uncorroborated hearsay, not- admssible in a civil
acti on*! and presented without any testinony which woul d indicate that it was
reliable evidence. V¢ find that Canpos was an economc striker

not w t hst andi ng t he | eave- of - absence form

VW also find that he did not abandon his interest in his

¥ Hearsay which is not adnissible under the California Evi dence Code nmay be
admtted in a representati on proceedi ng before the ALRB but may not, in and
of itself, formthe basis of a factual finding. 8 Cal. Admn. Code § 20370
(c). This sectionis the successor to 8 Cal. Admn. Code Section 20390 (a),
ineffect at the tine of the hearing.
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struck job. He obtained farmwork in Visalia, Galifornia, at wages simlar
to those he earned at Gallo. The nature of the work is identical. The
procurerment of other enpl oynment is not objective evidence sufficient to rebut

the Pacific Tile presunption. Accordingly, we adopt the recommendation of the

Hearing G ficer and overrul e the chall enge to Canpos' ball ot.

Manuel Qunha

The Hearing O ficer concluded that Manuel Qunha was an eligible
voter notw thstandi ng his present enpl oyment with Valley M neyard Services, a
| and- nanagenent conpany directing farmwork at Montecello Mineyards. Heis
currently a crew pusher during part of the year and a regular field enpl oyee
during the remai nder of the year. Hs wages are simlar to those paid by
Gllo at the time of the hearing. Testinony of nenbers of Valley Mneyard s
supervisorial staff indicates that a crew pusher is not a regul ar supervisor
but a field enpl oyee who has mnimal supervisorial responsibilities for
certain periods. As Qunha's work and wages are not significantly different

fromhis work and wages at Gallo, the Pacific Tile presunption has not been

rebutted. Ve adopt the recommendation of the Hearing (ficer and overrul e
and chal l enge to Qunha' s bal |l ot.

Manuel Lopez (Cabrera)
Hpolito Ybarra

The Hearing G ficer concluded that these two voters were eligible
notw t hstandi ng their procurenent of interi menpl oyment as field workers at L
S D Properties. A though they are year-round enpl oyees at L & D and are
provi ded benefits sonewhat superior to those they earned at Gall o, these

factors are
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insufficient to rebut the Pacific Tile presunption particularly in |ight of

their testinony concerning their reasons for continuing interest in their
struck jobs. Lopez wshed to return to Gall o because the workpl ace was
closer to his hone and Ybarra w shed to return because of dissatisfaction
wth L & Ds supervisorial personnel. Accordingly, we adopt the
recommendations of the Hearing Gficer and overrule the challenges to their
bal | ot s.

Jose Q osco

The Hearing G ficer concluded that the challenge to Jose Qosco' s
bal | ot shoul d be sustai ned because he was not an economc striker. The WW
excepts, solely on the grounds that his procurenment of interimenploynent
wth the Merced Genetery Dstrict is not sufficient to rebut the Pacific
Tile presunption.

Prior to the strike, O osco had al ready obtai ned enpl oynent wth
the Merced Cenetery District. He first nmade arrangenents to work for the
county in February 1973, when he was told that he would be hired at the
first opportunity. He began work for the county in My 1973. This conduct
denonstrates that Grosco did not wthhold his |abor fromthe Enpl oyer in
support of the strike and, therefore, never joined the strike.

The Pacific Tile presunption is relevant only after the

chal | enged voter has carried the burden of proving that (s)he is an economc
striker. Qosco failed to carry this burden and is thus ineligible wthout

regard to the Pacific Tile presunption. QT Tool Co., 199 NLRB 500, 81 LRRM

1520 (1972). V¢ therefore adopt the recommendati on of the Hearing Oficer

and sustain the challenge to Oosco' s ballot.
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Joao Souza

The Hearing CGficer concluded, that Joao Souza was an eligible
voter notw thstandi ng his procurenent of enpl oyment at both a | unber yard
and a poul try conpany subsequent to the commencenent of the strike. The
Enpl oyer argues that this conduct is objective evidence sufficient to rebut

the Pacific Tile presunption.

hce again, we apply the rul e that acceptance of other

enploynent is not, in and of itself, sufficient to rebut the Pacific Tile

presunption. Souza explained that his work at the | unber yard was
tenporary; the |unber yard was |located in Fresno and his w fe owed a house
in Mbdesto where he wished to live. Soon after begi nning work at the | unber
yard, he quit and noved to Mdest o.

Souza’' s subsequent work in the poultry conpany is not so
different fromnor so superior to farmlabor that we can infer that Souza
abandoned his interest in his struck job by obtaining work there. The
benefit programis simlar to benefit prograns common in farml abor and
there is a high rate of turnover, just as in farml abor.

The Enpl oyer's reliance on the NLRB s treatnent of striker

Donald Gatzer's ballot in QT Tool (o., supra, is msplaced. In that case,

the NLRB concl uded that G atzer was not an economc striker because he had
obt ai ned per manent enpl oynent el sewhere prior to the comrencenent of the
strike. The resolution of Gatzer's ballot did not, therefore, involve an

application of the Pacific Tile presunption. Accordingly, we adopt the
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recormendation of the Hearing Gficer and overrul e the chall enge to Souza' s
bal | ot .

Feliciano Urutia, Jr.

The Hearing Oficer recommended sustaining the challenge to the
bal l ot of Feliciano Urutia, Jr. because he abandoned his interest in his
struck job by obtai ning enpl oynent as a janitor wth the Sate of Galifornia
inearly 1975, prior to the el ection. The UFWargues that this conduct is

not sufficient to rebut the Pacific Tile presunption. V¢ do not agree. In

1974, Urutia tried unsuccessfully to obtain a simlar janitorial position.
That conduct evi dences a continuing desire to | eave farmwork. The benefits
at his newjob are substantially superior to those at Gallo and he of fered
no explanation for his purported desire to relinquish those benefits and
return to Gllo. Ve therefore adopt the Hearing Gficer's recommendati on
and sustain the challenge to Urutia' s ballot.

Candel ari o Querrero (el asquez)

The Hearing Oficer recommended that the chall enge to Candel ari o
Querrero's ballot be overrul ed notw t hstandi ng his procurenent of enpl oynent
wth Joe Gall o subsequent to the commencenent of the strike. (Joe Gillois
a separate enployer; there is no evidence of any connection between Joe
Glloand E &J. Gilo Wnery.) The Enpl oyer excepts, arguing that
Querrero agreed with Joe Gallo that his enpl oynent there woul d be pernanent.

The acceptance of a new position is not sufficient to rebut the

Pacific Tile presunption even if the enpl oyee tells the
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new enpl oyer that (s)he will not return to the struck job should the strike

be settled. QT Tool (Go., supra. Fewstrikers would be able to obtain

interi menpl oynent if they announced an intention to | eave once the strike
was settled at the original enployer's business. Therefore, statenents nade
by a striker in order to obtain enpl oynent are not, standing al one, reliable
evi dence of abandonnment of the striker's, interest in a struck job. Ve
therefore overrule the challenge to Querrero's ballot.

Hermno G Merra

Rosa M erra

The Hearing O ficer recommended sustaining the chal l enges to the
ballots of Hermno and Rosa Merra. The Mierras are currently living in
housi ng provided by Hermno Merra' s new enployer. It is substantially
superior to their previous housing at Gallo. Their testinony reveal ed that
they would return to Gallo only if they were provided housi ng of the sane
quality as that which they currently occupy.

Because Gal |l o woul d have to substantially inprove the housing
provided to its enpl oyees before the Mierras would return, we consider it
highly unlikely that the Merras wll again seek work at Gallo should the
strike be settled. The Merras have conditioned their return to the struck
enpl oyer upon the recei pt of benefits which will, inall probability, not be
forthcomng. They have, therefore, in effect abandoned their interests in

their struck jobs, Nate Ben's Reliable, Inc., 219 NLRB 818, 90 LRRV 1051

(1975). V¢ adopt the Hearing ficer's recomrendati on and sustain the

chal l enges to the Vierras' ballots.
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Mark E Whal en

The Hearing (ficer concluded that Mark Wal en was not an econom c
striker and therefore was not eligible to vote. Followng a layoff at Gallo
whi ch occurred between the expiration of the contract and the commencenent of
the strike, Wialen went to work for his brother, who owned a construction
busi ness. However, Wal en' s procurenent of construction work does not precl ude
himfromattai ning economc striker status. He began the construction work
only after being laid off. He testified that he woul d have returned for the
harvest had there not been a strike. He explained that he previously had
worked for his brother but, because the work was sporadic and the jarring
caused by the heavy nmachi nery aggravated an earlier back injury, he had quit
and begun to work as a farmlaborer. Wen working for his broths he earns
$5. 00/ hour which is not a great deal nore than wages earned by a farmworker
in the grape harvest. He had supported the strike and engaged in strike and
boycott-rel ated activities. W find that he was an economc striker. No
evi dence of abandonment, beyond his work with his brother, was presented at
the hearing. Ve thus conclude that Mark Whalen is an eligible voter and
overrul e the challenge to his ballot.

Reappl i cation for Work at Gall o

Maria C Afaro

Mcente Afaro

Cani el Magdal eno (\Ver dusco)
Jesus Magdal eno

Jose Magdal eno

Ranona Magdal eno

The Hearing O ficer recommended overruling the chal | enges
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to these voters' ballots notw thstandi ng the Enpl oyer's contention that they
abandoned their interests in the strike by reapplying for work at Gallo
subsequent to the commencenent of the strike.® Reapplication for work is not,

inand of itself, sufficient to rebut the Pacific Tile presunption because an

economc striker nmay have reasons apart fromabandoning the strike that
explain his or her action. For exanple, the voter may be protecting his or

her ability to obtai n unenpl oynent conpensation. D Arrigo Bros. of

Galifornia, 3 ALRB No. 37 (1977); Pacific Tile and Porcel ai n Conpany, supra.

In the absence of sufficient information concerning the circunstances

surroundi ng the reapplication, we find that the Pacific Tile presunption is

not rebutted. V¢ adopt the Hearing Gficer's recomrendati ons and overrul e
the chal l enges to these voters' ballots.
Receiving Social Security Benefits
Sal vador Hernandez (Soli s)
Franci sco Rosa

Augustin Del Toro
Feliciano Urutia, S.

The Hearing O ficer concluded that these chall enged voters
abandoned their interests in their struck jobs by w thdraw ng fromthe | abor
nmar ket and supporting thensel ves through the recei pt of social security
benefits. The UFW relying upon Holiday Inns of Anerica, Inc., 176 NLRB 939,
71 LRRM 1333 (1969),

% The Enpl oyer al so argued that these voters were not economnic
strikers because they voluntarily quit their enploynent by failing to respond
torecall notices. V@ reject this contention for the reasons set forth in the
di scussi on of voters Aval os and Macias (see p. 8, supra).
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argues that enpl oyees are not rendered ineligible to vote in representation
el ections nerely because they limt their earnings to protect their
eligibility for social security.

Hol i day I nns addressed an entirely different issue. In that case,

an enpl oyee took an extended | eave of absence each year to protect his
eligibility for social security benefits. Wen a representation el ection was
held during his annual |eave of absence, he was all owed to vote because he was
still an enpl oyee notw thstanding his extended | eave. Nb question of economc

striker eligibility under Pacific Tile and Porcel ain Conpany, supra, was

pr esent ed.

V¢ agree wth the Hearing CGificer's conclusion that these voters
abandoned their interests in their struck jobs. A though one or nore of them
mght be willing to do a mnimumof farmwork, none is wlling to returnto
the position he held prior to the strike because to do so would require himto
sacrifice his social security benefits.®® Accordingly, we adopt the Hearing
Oficer's recormmendati on and sustain the chall enges to these voters' ballots.

Il ness
Tonmas DelLeon
Vi cente DeLeon, .
Fel i pe Haro

The Hearing Cficer concluded that these voters were not

eligi bl e because, subsequent to the commencenent of the

% Augustin Del Toro testified that he would return to Gallo
even if his return required himto forfeit his social security benefits.
The Hearing ficer did net credit this testinony as Del Toro had not
wor ked si nce he began recei ving benefits.
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strike, they suffered incapacitating illnesses or injuries which woul d
prevent themfromreturning to Gallo should the strike be settled. The UFW
excepts, arguing that the nedi cal prognoses are unclear since no physician
testified at the hearing.

None of these nen has performed farmwork since his illness or
injury. None testified that he was ready to return to work and all have
suffered fromtheir disability for substantial periods of time. A though a
tenporary disability, such as a broken armor the flu, wll not render an
economc striker ineligible, we agree wth the Hearing Gificer that the
physi cal handi caps suffered by these voters is of a nore pernanent and
serious nature. Accordingly, we adopt the Hearing Cificer's
recommendat i ons*” and sustain the chall enges to their ballots.

Joao S. Lindo, S .

The chal l enged ball ot of Joao S. Lindo, S. presents a different
issue. The Hearing G ficer concluded that Lindo was not eligible because he
suffered froma nental illness which had been treated by prolixyn injections.
VW do not agree, however, that Lindo was thereby rendered ineligible to vote.
A though Lindo has not worked since the conmencenent of the strike, his
i1l ness predates the strike. He has been under psychiatric treatnment for a
nunber of years and in 1972, he was able to work very little during the

harvest. The nedi cal records denonstrate

¢ pl ace no reliance upon the "bl ackout" suffered by
Micente DeLeon, &. subsequent to the el ection; we exam ne
eligibility as of the tinme of the election wthout regard to
| ater occurrences. D Arigo Bros. of Galifornia, Reedley
Dstrict No. 3, 3 ALRB No. 34 (1977).
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that he will be able to work at |east as much as he did prior to the
commencenent of the strike. He stated that he woul d have worked since the
strike began but for his difficulty infinding a job. He has thus
naintained his interest in his struck job because his struck job required no
nore than sporadic work limted by the illness. V& therefore reject the
Hearing (ficer's recomrendati on and overrul e the challenge to Lindo' s
bal | ot .

O sabl ed

Manual Cabr al
Julio Parra

The Hearing Oficer concluded that these enpl oyees were not
eligible voters because, at the tine of the election, they were pernmanently
di sabl ed and unabl e to work. The UFWexcepts, arguing that had the el ecti on
been hel d when the strike began in 1973, they woul d have been eligible. Ve
reject that contention. V& determne eligibility as of the date of the
election and wll not consider hypothetical eligibility two years before the
effective date of the Act. Ve adopt the Hearing G ficer's recomendations
and sustain the challenges to these voters' ballots.

Educat i on

Uhbert o Her nandez

The Hearing O ficer recommended sustaining the chal l enge to
Uhberto Hernandez' bal | ot because he is currently in school preparing for a
career in drafting and | and surveying. The UFWexcepts, arguing that
Hernandez has maintained his interest in his struck job because Gill o coul d

utilize those skills he is
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acqui ri ng.

Hernandez’ struck job was that of field |aborer. He testified
that he does not intend to return to that position and his conduct clearly
denonstrates that he no longer intends to be a farmworker. An economc
striker nust naintain his interest in the struck job and not sone ot her
position wth the sane enpl oyer. VW& adopt the Hearing Gificer's
recommendati on and sustain the chall enge to Hernandez' bal |l ot.

Enpl oyees Who Dd Not Testify

Lui s Qoel ho, Jr.
Tomas Faria

V¢ sustain the chal l enges to the ballots of Goel ho and Fari a,
noting the parties' agreenent that they were ineligible. Goelho had not
worked for Gallo during the 36-nonth period preceding the effective date of
the Agricultural Labor Relations Act and Faria returned to work for Gallo
in 1974.
Catalina Serrano (Garcia)

V¢ sustain the challenge to this voter's ballot noting the
parties' agreenent that there is no chall enged bal | ot envel ope bearing her
nane.

Pedro Vega Garci a

There is no evidence in the record that Pedro Vega Garcia ever
attai ned economc-striker status. A though his declaration states he
worked for Gallo in late 1974, Gl o' s Mice-President for Industrial
Rel ations testified that the Enpl oyer has no record of his ever having

worked for Gallo. Ve sustain the challenge to his ballot.
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Franci sco Vega Garcia
R cardo Gonzal ez

The record indicates that these enpl oyees returned to work for
Gl | o subsequent to the commencenent of the strike. As they thereby
abandoned the strike, we sustain the challenges to their ballots.

Jose Duran (Garci a)
Socorro A Duran
Enri que Quesada

Eva Quesada

Abdon Sal azar
Avelino E Da Slva
Mel vin N ght engal e

The record is not sufficiently clear for us to determne whet her
t hese enpl oyees attai ned econom c-striker status and/ or whether they
abandoned their interests in their struck jobs. A though we would ordinarily
hol d these ballots for further investigation should they becone outcorme-
determnative, it is highly unlikely that an investigation at this | ate date,
sone six years after the commencenent of the strike, woul d uncover new dat a.

D M Seele, dba Valley Mineyards, 5 ALRB No. 11 (1979). V¢ therefore

sustain the chal l enges to these seven ball ots.

(hal l enges onsidered in the Regional Drector's Report

The eligibility of the follow ng voters is discussed in the
section of this Decision dealing with economc strikers:

1. Basilio A Chavez (see p. 12)

2. Qustavo Hores Quz (see p. 10)

3. (Qoncepcion F. Duran (see p. 7)

4. Jose Duran (Garcia) (see p. 34)

5. Uiberto Hernandez (see p. 32)
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Quadal upe Del Toro (see p. 8)
Rosario Del Toro (see p. 8)

Jose Val enci a (Lopez) (see p. 6)

© © N o

Pedro Vega Garcia (see p. 33)
No Exceptions Fled

Ve adopt, pro forma, the Regional Director's
recommendations as to all voters concerni ng whomno exceptions were

filed. Roberts Farns, Inc., 5 ALRB No. 22 (1979).

Accordingly, we hereby sustain the chall enges to the

foll owi ng bal |l ots:

1. Ranjet Bassi 5. Natividad Serna
2. Pilar Betancourt 6. San Juanita Serna
3. Catalina OQtega Perez 7. Regi na Souza;

4. Andre Serna

and we hereby overrule the challenges to the follow ng ballots:

1. Josefina Arrequin 6. Yol anda Lugo

2. Janes G Barham 7. Darol MK nley
3. Steve Gain 8. Mria Tinoco
4. Hvira dsneros 9. lrene Zaval a

5. Donal d Hatchett

Nanes Absent FromHigibility List

Manual B. de Canaro
Pablo S. Mntes
Mari a Her nandez

The Regional D rector recommended that we sustain the
chal | enges to these voters' ballots because their names did not appear
onthe eligibility list. The WCT excepts, arguing that all three were

ei ther on vacation or sick |eave during the
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eligibility period and are thus eligible to vote. See Rod MlLellan Go., 3

ALRB No. 6 (1977). As the WT presented no evidence in support of its

contention, we adopt the recommendation of the Regional Drector and sustain

the challenges to the ballots of de Camaro, Montes, and Her nandez.
Super vi sor s

Sal vador Sal ado

Kal want Sandhu

Jesse Sandoval
Antoni o Zaval a

The Regional Director recomended that we sustain the
chal | enges to these voters' ballots because they were supervisors
as defined in Labor Code Section 1140.4(j).*¥ The Enpl oyer and

the WCT except, arguing that the record provides no basis for resolving the
chal lenges. V¢ agree. Declarations provided to the Regional Director were
in unresol vable conflict on the key issue of the job responsibilities

di scharged by these individuals. Wthout nore information, we are unable to
determne whi ch set of declarations nore accurately reflects their duties.

V¢ therefore defer resol ution of the challenges to these ballots for

¥ section 1140.4 (j) reads:

The term* supervi sor’ neans any i ndividual having the
authority, in the interest of the enpl oyer, to hire,
transfer, suspend, lay off, recall, pronote, discharge,
assign, reward, or discipline other enpl oyees, or the
responsibility to direct them or to adjust their
grievances, or effectively to recoomend such action, if, in
connection wth the foregoi ng, the exercise of such
authority is not of a nerely routine or clerical nature,
but requires the use of independent judgnent.
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further investigation should they beconme outcone-determnative.

Failure to Produce ldentification

WIliamHl
Ruben Lopez

The ballots of Hiull and Lopez were chal | enged because t hey
failed to produce identification when they appeared to vote. The Regi onal
O rector recommended that we sustain the challenge to Hiull's ball ot
because no one at the polling place recogni zed him and that we overrul e
the chall enge to Lopez’ ballot because both the Enpl oyer's and the WCT' s
observers identified himat the polling site.

As to Hull's ballot, we reject the Regional Drector's
recormendati on. The Enpl oyer submtted an affidavit in which conpany
observer Jerlad Russell stated that he identified Hull to Board Agents at
the el ection. The Ewl oyer al so submtted an affidavit in which
handwriting expert Sherwood Morril stated that he conpared the signature
on the chal l enged ball ot declaration with Hill's enpl oynent application,
enpl oynent infornation card, union application, and tax forns and
concluded that the forns were all signed by the sane person. In light of
these affidavits, we overrule the challenge to Hiull's ball ot.

V¢ adopt the Regional Drector's recommendati on as to Lopez'
ballot. The U”Wexcepted to the recommendati on sol ely on the basis that
col | usi on between the WCT and the Enpl oyer rendered the identification at
the polling place unreliable. As no evidence of unreliability was
presented, and as such a bare assertion is not a basis for preventing an

otherw se eligible
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voter fromparticipating in the election, we overrul e the chal | enge

to Lopez' ballot.
Security Quards

The Regional Director recomended that we sustain
the chal l enges to 30 voters who were security guards.*® The
Enpl oyer and the WCT except, arguing that Labor Code Sections. 1140. 4(a)
and (b) and 1156. 2% prevent us fromhol ding that the

¥ The Enpl oyer and the WCT argue that one of the 30 voters chal | enged as
security guards, Scott DeSalvo, was actual ly a "bug nan", responsible for
providing infornation about insects on the farm As no evi dence was
presented in support of this contention, we shall treat the challenge to
DeSalvo' s ballot along wth those of the other security guards. The
Regional D rector made no recomrendati on as to one ballot, the envel ope of
whi ch was marked "field security"; we shall treat that chal | enged bal | ot
al so along wth those of other security guards.

X gection 1140.4(a) and (b) reads:

(a) The term'agriculture’ includes farmng in all its
branches, and, anong other things, includes the cultivation
and tillage of the soil, dairying, the production,
cultivation, grow ng, and harvesting of any agricultural or
horticul tural commodities (including coomodities defined as
agricultural commodities in Section 1141j(g) of Title 12 of
the Lhited Sates Code), the raising of |ivestock, bees,
furbearing animals, or poultry, and any practices (including
any forestry or |unbering operations) perfornmed by a farner
or on a farmas an incident to or in conjunction wth such
farmng operations, including preparation for narket and
delivery to storage or to narket or to carriers for
transportation to narket.

(b) The term'agricultural enployee or 'enpl oyee'
shal | nean one engaged in agriculture, as such termis
defined in subdivision (a). However, nothing in this
subdi vi sion shall be construed to include any person
ot her than those enpl oyees excluded fromthe coverage of
the National Labor Relations Act, as anended, as
agricul tural enpl oyees, pursuant to Section 2(3)

[fn. 20 cont. on p. 39]
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security guards are ineligible. The Enployer and the WT argue that:
(1) security guards are agricultural enpl oyees wthin the neani ng of
Section 1140.4(a) and (b); and (2) they nust be included in the sane unit
as all other agricultural enployees of E & J. Gillo Wnery under Section
1156. 2.
V¢ have consistently stated that security guards are excl uded from

coverage under the Agricultural Labor Relations Act. Henet Wiol esale, 2 ALRB

No. 24 (1976), fn. 6; Yoder Brothers, Inc., 2 ALRB No. 4 (1976), fn. 9; 8

Cal. Admin. Code § 20352(b)(2); 8 Cal. Admin. Code § 20355(a)(5). The

Enpl oyer's and the WCT's argunent stens froma msinterpretati on of Labor
Code Section 1140.4(a) and (b). That section sets the outer limts of our
jurisdiction; we nay not assert jurisdiction over any person who is (1) not
engaged in agriculture and (2) not excluded from coverage under Section 2(3)
of the National Labor Relations Act as anended (29 U S.C Section 152(3)). It
does not foll ow, however, that we are required to assert jurisdiction over

every class of enpl oyee who i s so excluded fromcoverage under the NLRA
[fn. 20 cont. ]

of the Labor Managenent Rel ations Act (Section 152(3),
Title 29, Whited Sates (ode), and Section 3(f) of the
Fair Labor Sandards Act (Section 203(f), Title 29,
Lhited States Code).

Section 1156, 2 reads:

The bargaining unit shall be all the agricultural
enpl oyees of an enployer. |If the agricultural
enpl oyees of the enpl oyer are enployed in two or nore
noncont i guous geogr aphi cal areas, the board shal
determne the appropriate unit or units of agricultural
enpl oyees in which a secret ballot el ection shall be
conduct ed.

5 ALRB No. 57 39.



Such an interpretation would lead to results entirely inconsistent with the
overal | purpose of the Act which is to "ensure peace in the agricul tural
fields by guaranteeing justice for all agricultural workers and stability in
| abor relations". (Preanble to Agricultural Labor Relations Act)

Al agricultural enpl oyees of an enpl oyer nust be included in the
sane bargaining unit (wth the exception of enpl oyees enpl oyed in
noncont i guous geogr aphi cal areas). Labor Code 81156.2. Therefore, were we
to assert jurisdiction over security guards, we would not be able to create
a separate unit for guards but woul d, as the Enpl oyer argues, be required to
place themin the sane unit with field laborers. Section 9(b)(3) of the
National Labor Relations Act reads in pertinent part:

. the Board shall not ... (3) decide that any unit is
appropriate for such purposes if it includes, together
w th other enpl oyees, any individual enpl oyed as a
guard to enforce agai nst enpl oyees and ot her persons
rules to protect property of the enpl oyer or to protect
the safety of persons on the enpl oyer's prem ses;
The key concern behi nd the passage of this section was the possibility that

security guards woul d have their |oyalties divided between the enpl oyer and

the union. MDonnell Arcraft Corp., 109 NLRB 967, 34 LRRM 1489 (1954);

Gernman, Labor Law (VWést Publishing Go., 1976). Ve cannot expect security
guards to loyally enforce an enployer's security rul es agai nst fellow union
nenbers particularly in times of economc confrontation or when a union is
exercising its access rights. Such divided |oyalties would be a significant

source of instability and a
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potential cause of increased violence and are, therefore, inimcal
to the purposes and policies of the Act.

V¢ do not believe the Legislature intended to create such an
unfair and unstabl e condition, particularly in light of its overall purpose
in enacting the Agricultural Labor Relations Act. Accordingly, we sustain
the challenges to the ballots of the fol | ow ng-naned i ndi vi dual s because

they are excl uded from coverage under the Act:

1. Robert H Anderson 17. Stephen W Jones

2. Athur L. AKkinson 18. Norman W Lil es

3. Mrk B B ake 19. Charles W Logan

4. FRobert D Bowran 20. Thomas J. Lynch 111
5. Dale W dapp 21. Rchard A Mirphy
6. Rchard N Cody, Jr. 22. Randall C Roberts
7. Joseph Corbin 23. Las E Scoggi ns

8. JimR D Amna 24. (Charles E Schumway
9. George R DeSalles 25. Qarence J. Sullivan
10. John H DeVasure 26. Paul R Taupin

11. Scott DeSal vo 27. David L. Merra

12. Garfield Dunean 28. Lloyd J. Merra

13. Qharles H Qant 29. Noel E Wite

14. Anthony Hazel wood 30. Robert W Wnter
15. PRonald S Hand 31. Ballot narked

“field security"

[EY
o

Ronal d W Johnson

Concl usi on
V¢ hereby direct the Regional ODrector to open and count*the

ballots of the enpl oyees listed in Schedul e A (attached)
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and to prepare and issue a revised Tally of Ballots to the parties. If the
bal |l ots of the enpl oyees listed in Schedul e C (attached) then prove to be
out cone-determnative, we direct the Regional Drector to investigate the
eligibility of those voters and to prepare a suppl enental report on

chal  enged ballots. Ve hereby direct that the ballots of the persons listed
in Schedul e B (attached) are not to be opened and counted because those

per sons have been found ineligible.

Dat ed: Septenber 19, 1979

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber
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MEMBER McCARTHY, Dissenting in Part:

The najority has extended voting eligibility to a
substantial nunber of economc strikers for whom| believe eligibility
is precluded by the terns of Section 1157 of the Act. That section,
in pertinent part, provides:

... the board shall have the jurisdiction to adopt fair,
equitable, and appropriate eligibility rules, which shall
effectuate the policies of this part, wth respect to the
eligibility of economc strikers who were paid for work
performed or for paid vacation during the payroll period
imedi atel y preceding the expiration of a collective-

bar gai ni ng agreenent or the commencenent of a strike;
provi ded, however, that in no event shall the board afford
eligibility to any such striker who has not perforned any
services for the enpl oyer during the 36-nonth period
imedi ately preceding the effective date of this part.

[ Enphasi s added. ]

The threshol d requirenent for voting eligibility under Section
1157 is that the economc striker appear on at |east one of the specified
payrol | s and have perforned services for the enpl oyer within three years

of the date of the Act. nly then
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can the economc striker be given further consideration for eligibility
under rul es which the Board is enpowered to adopt. The validity of this
straightforward interpretation of Section 1157 is anply denonstrated in

the dissenting opinion of forner Board Menber Hutchi nson in Franzia Bros.

Wnery, 4 ALRB Nb. 100 (1978). | therefore cannot endorse the majority's
grant of eligibility to 20 economc strikers who were on neither the
payrol | imedi ately preceding the expiration of the collective bargaining
agreenent nor the payroll immediately preceding the commencenent of the
strike. ¥

Dat ed: Septenber 19, 1979

JGN P. MCARTHY, Menber

Y These econonic strikers are enunerated at pages 64 and 65 of the
Admni strative Law Oficer's Decision.
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SCHDULE A —GHALLENGES OVERRULED —BALLOTS TO BE GPENED AND QOUNTED

CoOoNoUITAWNE

Fobert F. Abbott
Quadal upe Abr ego.
Mria C Afaro
Vicente Afaro

Jose Amaya

Jose Amaral
Josefina Arrequin
Cam| o Aval os

Paul a de Aval os
Augustin Aval os, Jr.
Augustin Aval os, S .
Luis Avila

Refugio Avila

Janes G Barham

R cardo Barros

Quz (Cardona) Briones
Ant oni o Caet ano

Jai ne Caet ano

Juio R Caetano
Seve Gain
Horentine Haro Canpos
Andres Cardona
Afredo Castillo
Leonar do Cavazos
Basilio A Chavez
Gabri el Chavez

H vira 4 sneros

Luci nda Goel ho

Luis M oel ho
Serafin Correi a

Ana Maria Qul ebro
Jose Qul ebro

Manuel Qunha
Qustavo Hores Quz
Car nen DelLeon

Regi no DelLeon

Rosal i nda DelLeon

Vi cente DeLeon, Jr,
Bernardi na Del Gado
Magdal ena Del Heal
Quadal upe Del Toro
Juan Del Toro
Rosario Del Toro
Jose De Souza

Mi se De Souza
Androni co Duran (Garci a)
Bert ha Duran
Goncepci on F. Duran
Amar o Fer nandez

Mari a Fer nandez
Rodol f o Gonzal es

Fel i pe Mranontes Gonzal ez
Ramon Gonzal ez

Rosal i 0 Gonzal ez
Candel ari o Querrero (el asquez)
Jose Qutierrez
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Bar bara Ant oni a Quzman
Donal d Hat chet t
Cesari 0 Her nandez
Manuel Her nandez, Jr.
Manuel Hernandez, S .
WIliamHIl |
Franci sco A
Jose M | nacio

Manuel | naci o

Joao Li ndo, Jr.

Joao S. Lindo, S .

Joao Lopez

Manuel Lopez (Cabrera)
Ruben Lopez

Yol anda Lugo

Jose Macias (Mg i a)
Trinidad Madrigal (Gari bay)
Cani el Magdal eno (Ver dusco)
Jesus Magdal eno

Jose Magdal eno

Rarmona Magdal eno —

Raul Mal donado (Pech)
Ramundo Marti nez

Darol MK nl ey

Sal vador (Chavez) Mgjia
Antoni o Meza

Mar cel i no Mont oya

Franci sco Nava

Esper anza Nunez

Jose Pacheco

Pedr o Pacheco

Lozaro Perera

Manuel Perez

Frank Perry

Foberto R os

Quadal upe R vas

Juana de R vas

Manuel a Sanchez

H orenti ne Sandoval

Mari a Sandoval

Antonio S lva

Joao Souza

Manuel Souza

Manuel D. Terra

Manuel F. Terra, &.

Mari a Ti noco

Refugio Trujillo

Mari o Vargas

Nor bert o Vargas

Rogel i o M | | anueva

Mark S, Wal en

Hpolito Ybarra

Irene Zaval a

Jesus Zuni ga

Rosa Zuni ga

| naci o



SOHEDULE B —GHALLENGES SUSTA NED —BALLOTS NOI' TO BE GPENED

CoNoU~WNE

Mari a Anaral

Fobert H Anderson
Jose Maria Arroyo
Arthur L. Atkinson
Ranj et Bassi

Pedro Bauti sta
Rebeca Bauti sta

Pi | ar Betancourt
Mark B. ake
Fobert D. Bownan
Manual Cabr al

Manual B. de Canaro
Dale W dapp

R chard N Cody, Jr.
Luis Goel ho, Jr.
Joseph CGorbin
Foberto de la Quz
JimR D Anna
Avelino E Da Slva
Tomas Deleon

Vi cente DeLeon, S .
Augustin Del Toro
George R DeSal l es
Scott DeSal vo

John H DeVasure
Jose Duran (Garci a)
Socorro A Duran
Garfield Duncan
Tonas Fari a

Franci sco Vega Garcia
Pedro Vega Garci a
R cardo Gonzal ez
Charles H Gant
Fonald S. Hand

Fel i pe Haro

Ant hony Hazel wood
Mari a Her nandez

Sal vador Hernandez (Soli s)
Uhbert o Her nandez
Estel vina | naci o
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42.
43.

46.

Ronal d W Johnson

S ephen W Jones
Norman W Liles

Charl es W Logan
Thomas J, Lynch 111
Ceci | i a Mendoza

Pablo S. Mont es

Eusebi o Moreno (Ybanez)
R chard A Mirphy

Mel vin N ght engal e
Jose Qosco

Julio Parra

Catalina Otega Perez
Angel o R canco

Enri qgue Quesada

Eva Quesada

E Vélter Regnier
Randal | C Roberts
Franci sco Rosa

Abdon Sal azar

Charl es E Schunmway
Les E Scoggi ns

Andre Serna

Nat i vi dad Serna

San Juanita Serna
Catalina Serrano (Garci a)
Regi na Souza

darence J. Sullivan
Paul R Taupi n

Pedro Torres
Feliciano Urutia, Jr.
Feliciano Urutia, .
Jose Val enci a (Lopez)
David L. Merra
Hrmno G Merra
Lloyd J. Merra

Rosa M erra

Noel E Wite

Robert W Wnter

Ball ot narked "field security'



SCHDUE C —RENVAND | F GQUTGOME DETERM NATI VE

Sal vador Sal ado
Kal want Sandhu
Jesse Sandoval

Antoni 0 Zaval a

pWONE
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CASE SUMVARY

E &J. Gllo Wnery (VWCT) (URW 5 ALRB N\o. 57
Case No. 75-RG6-F

HEAR NG CFFl CER S and REA ONAL D RECTCRY' S REPCRTS

Followng the filing of a Petition for Certification by the Wstern Conference
of Teansters, an el ection was hel d anong-the agricultural enployees of E &J. Gillo
Wnery. Qne hundred thirty-nine voters were chal l enged as economc strikers.

Fol l owing an investigation, the Regional Drector issued a Report on Chal | enged
Ballots. The Regional D rector recommended that the Board overrul e the chall enges to
12 of the challenged ballots, sustain the challenges to 52 others, and defer ruling on
one chal lenged ballot. After a hearing on the voting eligibility of the economc
strikers, the Hearing G ficer issued a report in which he recoomended that the Board
overrule the challenges to 96 of the ballots, sustain the challenges to 30 of the

bal | ots and defer ruling on the renai ning chal |l enged bal |l ots for further investigation
shoul d t hey becone out cone-determnati ve.

BOARD DEA S ON

n the issues involving economc strikers, the Board adopted the
recomendati ons of the Hearing Cificer as to all voters concerni ng whom no
exceptions were filed or concerning whomthe only exception was the absence of
their nanes fromthe payroll list for the payrol|l period i medi ately precedi ng the
strike. See Franzia Bros. Wnery, 4 ALRB No. 100 (1978).

The Board treated chal | enged voters who were discharged prior to the strike as
eligible voters only if their discharges were related to union activities and the
strike itself. For all those voters who all egedly abandoned their interests in their

struck jobs, the Board applied the principles set forthin Pacific Tile and Porcel ain
Gonpany, 137 NLRB 1358.

Because of the difficulty created by the passage of tine, the Board decided to

sustain the challenges to the ballots of those alleged economc strikers which woul d
require further investigation.

The Board overrul ed the chall enge to one voter's ballot despite the fact that he
failed to provide proper identification at the polling booth because a conpari son of
signatures by a handwiting expert identified himas an eligible voter. Another voter
was found eligible despite the failure to provide proper identification because he was
identified by observers at the el ection.

The Board concl uded that security guards are excluded from coverage under the
Agricultural Labor Relations Act because they cannot be placed in the same unit as
ot her enpl oyees covered by the Act.

The Board deferred ruling, for further investigation if necessary, on the
bal | ots of four voters chal |l enged as supervisors, as the Regional Drector's Report
did not sufficiently resolve conflicts between affidavit; concerning these
I ndi viduals' job responsibilities.

The Board overrul ed the chal l enges to 111 ball ots, sustained the chal | enges
to 80 ballots and deferred ruling on 4 ballots.

* * %

This Case Summary is furnished for information only and is not an official statenent
of the case or of the ALRB.



STATE G- CALI FORN A
AR AQLTURAL LABCR RELATI ONS BOARD

E & J GALLO WNERY,
Enpl oyer

and

VEESTERN CONFERENCE GF TEAMBTERS, Case No. 75-RG 6-F
Petitioner

and

WN TED FARM WRKERS (F AR CA, AFL-A O

| nt er venor

e N e e N N N N e N N N N N N N N

REPCRT ON GHALLENCGED BALLOTS GF EQONOM C STR KERS

After an election conducted in the above matter on Septenber 10,
1975, a Tally of Ballots was served on the parties on Septenber 12, 1975
whi ch showed that 223 votes were cast for the Petitioner, 131 votes were
cast for the Intervenor, 2 ballots were void and 195 votes were chal | enged.
O Septenber 18, 1975 the Agricultural Labor Rel ations Board, hereinafter
referred to as the Board, held a pre-hearing conference with the parties,
and on the sane date issued an order directing a hearing on the issue of the
eligibility of the economc strikers. The order also directed the Regi onal
Drector to consider the ballots involving other grounds for chall enge.

Pursuant to such order the duly designated Hearing Cificer
held a pre-hearing conference wth the parties on

1



Qctober 1, 1975 and held hearings in Merced, California on sone 24 days
between ctober 6, 1975 and Decenber 3, 1975. Al parties were represented
by counsel and were afforded full opportunity to present evidence, including
the examnation and cross-examnati on of wtnesses, the presentation of
docurent ary evidence and for argunent. Al parties presented "position
papers" prior to the hearing, and very hel pful post-hearing briefs fromall
parties were postnarked by January 15, 1976.

n Novenber 17, 1975 the Regional Director issued a Report on
Chal I enged Bal lots dealing wth 65 voters who were not |isted as economc
strikers. Seven of the voters considered by the Regional Drector on the
grounds that no reason was stated for the chal |l enge or because their nanes
did not appear on the eligibility list appeared as witnesses in this hearing
claimng status as economc strikers. onsequently, their clains wll here
be considered in the light of the evidence presented.

Based on the entire record and his observations of the w tnesses,

the Hearing O ficer nmakes the follow ng findings of fact and concl usi ons.



BACKGROUND

E&J Gllo Wnery, hereinafter called Gillo or the Gonpany,
oper ates ranches near Fresno, Snelling, Livingston and Mbdesto, California
prinmarily for the production of w ne grapes and apples. From250 to 275
enpl oyees are usual ly engaged in field work from10 to 11 nonths each year.
The pruni ng season usual |y extends fromthe end of Decenber to the mddl e of
March, and an additional 75 workers are custonarily hired for this period. The
peak enpl oynent occurs during the harvest or "picking" season, an 8 week period
extending fromthe latter part of August to the latter part of Cctober when
from575 to 600 jobs are available. To fill that nunber of jobs in 1973
required the hiring of over 1000 enpl oyees.

In 1967, after a card check by the State Gonciliation Service, the
Gonpany signed a 3 year contract covering its field workers wth the uni on now
known as the Lhited FarmVWrkers of Arerica, AFL-AQ hereinafter referred to
as the UFW In 1970 a new contract which was to expire on April 18, 1973 was
negotiated in three bargai ning sessions. In spite of several earlier
conversations, one prelimnary neeting and exchanges of correspondence between
the Conpany and the URW the first negotiating session in 1973 did not take
place until April 25 after the contract had expired. After 12 bargai ni ng
sessions, the last one on June 20, no agreenent had been conpl et ed.

3



O June 25, 1973 the Conpany received a letter fromthe Wstern
Gonf erence of Teansters, hereinafter called the Teansters, claimng to
represent a majority of the field enpl oyees, and denanding recognition.
June 26 the Conpany distributed a letter to its enpl oyees advising that it "had
recei ved notice that the Teansters Uhion represents a majority of our ranch
enpl oyees. V¢ are scheduling an i mredi ate neeting w th Teanster
representatives". That evening there were enpl oyee neetings held by UFW and on
June 27, 1973 the strike began.

O July 3, 1973 the Conpany recei ved petitions signed by persons
designating the Teansters as their bargai ning agent. After checking the
signatures, the Gonpany signed a contract wth the Teansters covering all of
its field workers and effective fromJuly 10, 1973 to May 1, 1977.

O August 28, 1975 the A atorre-Zenovi ch- Dunl ap- Berman Agri cul t ur al
Labor Relations Act of 1975 becane effective. (e of the provisions was that a
col | ective bargai ning agreenent entered into before that date woul d not be a
bar to a petition for an election. Pursuant to that statute a petition was
filed by the Teansters on Septenber 2, 1975, and an el ection was conducted on
Septenber 10, 1975 with the results previously listed indicating that the

chal | enged votes could affect the results of the election.



SOME PRELI M NARY AND PROCEDURAL MATTERS

1. This hearing is non-adversary and part of a fact-
finding process under Chapter 2, Article 2 and Chapter 5, Section
1157 of the statute. Investigation of challenged ballots is
different than consideration of objections, and this hearing i s not
subject to that part of 1156 (c) which prohibits the hearing
of ficer fromnaking recommendations to the Board. This topic
was discussed wth the parties at the prelimnary neeting on
Qctober 1, 1975, and prior to the initial session on Cctober 6,
1975 each party expressed his wllingness to have this specially
desi gnat ed hearing of fi cer nake recommendati ons concerning the
| ssues raised before him O January 7, 1976 the Board i ssued an
order directing the hearing officer to file wth the Board and
serve on the parties his "findings of fact and recommended
di sposition of challenged ball ots".

2. It should be noted that this statute calls for elections wthin 7
days of the filing of a petition wthout the prior hearing which serves to
elimnate many issues under federal law Wile this tinme periodis fitted to
the nature of seasonal agricultural enpl oynent, it creates a nunber of
problens inidentifying eligible voters. Wen strikers are invol ved, the
conplications increase, and the issue in this proceeding stens, fromthe
second paragraph of Section 1157 whi ch provides that for el ections conducted

wthinthe first 18



nont hs, economc strikers fromdi sputes going as far back as 36 nont hs
prior to the Act may be eligible under rules to be adopted by the Board.

3. No prior Board decisions had established such eligibility rules
or criteria for application of any rules. Section 20390 of the Board' s
Regul ations provide that strict rules of evidence are not applicable to such
i nvestigative hearings. Under these conditions the parties desired to cover
all bases in an effort to anticipate what mght be required to protect their
rights. As noted, the hearings including the tine for filing brief's extended
over a period of some four nonths fromthe el ection date, and sone of the
evi dence presented mght qualify as the proverbial "kitchen sink". A speedy
resol ution of representation issues contributes to industrial (and
agricultural) peace, and this lengthy record nay serve a purpose if it serves
as a basis for the devel opnent of rules which will permt a nore restrictive
and tinme-savi ng approach. Some early answers rmay permt regional office
investigations to elimnate the necessity for hearings in sone cases.

4. e hundred and twenty-one of the challenged voters testified
in person in this proceeding. Depositions from3 voters were recei ved and
all-party stipulations covered 2 voters. Sonme evi dence was received relating
to 13 economc strikers who did not appear in person. Wen no reporter
appeared en Decenber 1, 1975, the testinony was taken with the assistance of
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a tape recorder, and the copy of that recording was received in evi dence
as Board exhibit 13 with the agreement of all the parti es.

5. Ohthe last day of the hearing it was agreed that the record
woul d rermai n open for sone additional exhibits. Such exhibits were received
fromall parties, and nade part of the record. Wien requested, copies of
originals were accepted, although it nust be observed that sone of the copies
are quite poor. @llo has exhibits nunbered 1 through 92, the Teansters from
1 through 57, and the UFWfrom1 through 21, except that UFW- 10, reserved
for a card for M. Meza was never received. It nay be that a card included in
the Meza deposition was what was intended. UFWEX.-21, a list of enpl oyees on
the election eligibility list who had the shortest tenure wth Gillo, was
recei ved after the hearing fromthe Conpany pursuant to a request by the UFW

6. Medical records concerning three individual s were recei ved as
part of the evidence, wth his agreenent in the case of M. Lindo, and in the
ot her cases on the grounds that there had been a wai ver of any privil ege by
virtue of testinony which had disclosed a significant part of such records.
However, there was agreenent by all parties that such records shoul d remai n
seal ed except when necessary for official examnation in connection with this
record. Those records are WCT Exhibits 8, 9 and 55 and Gall o Exhibits 25, 31
and 32.



7. The passage of tine and the somewhat mgratory work

force nake precise anal ysis of over-lapping categories difficult.

An additional problemin natching the evidence wth the nanes stens fromthe
Spani sh- Areri can customof using two famly nanes, the maternal as well as the
paternal surnanes. Sone of the records reflect one and sone the other. Some
of these individuals adhere to | ocal Anerican usage and sone do not. The
listing of names here attenpts to use the paternal surnane, but in the

parl ance of nost of these w tnesses, "7?Qien Sabe?"

THE STATUTE

Bef ore considering the evidence relating to individuals or
classifications of strikers, it is necessary to consider the | anguage and t he
neani ng of the Satute. Section 1148 states that "The Board shall follow
appl i cabl e precedents of the National Labor Relations Act, as anended. "
Section 1157 seens to parallel the federal lawin providing eligibility for
economc strikers in elections conducted wthin 12 nonths of the begi nning of
a strike. Then the second paragraph of Section 1157 provides the issue in
thi s case:

In the case of elections conducted within 18 nonths of the effective
date of this part which invol ve | abor disputes which commenced prior to
such effective date, the board shall have the jurisdiction to adopt

fair, equitable, and appropriate eligibility rules, which shall
effectuate the policies of this part, wth respect to the eligibility



of economc strikers who were paid for work perforned or for paid
vacation during the payroll period i medi ately preceding the expiration
of a collective-bargai ning agreenent or the commencenent of a strike;
provi ded, however that in no event shall the board afford eligibility to
any such striker who has not perforned any services for the enpl oyer
during the 36-nonth period i medi ately preceding the effective date of
this part.

The National Labor Relations Act has no simlar provision, and the differing

views as to its neaning nust be consi dered.

Applicability of the NLRA

Deferring consideration of NLRA precedents, the initial questionis
whet her the Board nust or shoul d vi ew those precedents as controlling. There
is a paucity of legislative history. @nflicting interpretations of the
second paragraph of Section 1157 were contai ned i n nmessages sent to the Board
after the election in this case by each of the four co-authors of this bill.
These nessages were served on the parties and presented to the hearing
officer for his consideration.

Senat or Zenovi ch apparently believes the Board is directed to
fol | ow NLRA precedents whereas Assenbl ynan Al atorre thinks such precedents
are inapplicable, adding that the Board is "to give special consideration and
the right to vote to those economc strikers who fall wthin the 36 nonth
provi so al though they do not appear on either payroll list nentioned

specifically."



Assenbl y Bernman bel i ves "The second paragraph of Section 1157 was
specifically included to permt the Board to deviate fromMNational Labor
Rel ations Board precedents regardi ng economc strikers involved in | abor
di sputes pre-existing the Act. This is in contrast to the first paragraph

of that section.” Senator Dunlap states, "I don't believe it was
legislative intent that technical precedents of a national "Iaw which

i nvol ved non-agricul tural |abor shoul d defeat the purpose of the California
Agricultural Labor Relations Act. It is possible, of course that the Board
mght still ook to NLRA precedents in naking determnations relative to
this Act if such precedents are not inconsistent wth Sate |legislative
intent as expressed therein."

The UFWwoul d have all the strikers eligible under Section 1157
regardl ess of NLRA precedents and regardl ess of what has occurred since the
strike. In part, this is because’ the strike occurred in 1973 at a tine when
the passage of the | aw coul d not be anticipated, and because the objective
of "guaranteeing justice for all agricultural workers" requires | ooking at
the total picture including "the injustices commtted upon these people in
1973, the enployer's '"interference wth the Teansters' and an under st andi ng
of the basis of the striker's desire toreturnto the work at the Gillo

Wnery now'.
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Wile I, like the other parties involved, had been served with the
above nentioned nessages, they were also included wth the UFWbrief. 1In a
subsequent letter the Conpany argues, with citations, that such decl arations
are inadmssabl e as exhibits in this proceeding. The Conpany contends that N.RA
precedents shoul d be controlling, and that such precedents woul d prevent any of
the strikers frombeing eligible voters. The Teansters bel i eve sone
adapt ati ons of NLRA precedents are required because of the seasonal nature of

agriculture, but base nost of their argunent upon specific factual contentions.

Goncl usi ons of the Hearing O ficer

Wil e the nessages are not admtted as exhibits, | do believe that
the views of the authors of the bill nerit notice and consideration under the
circunstances. Post legislative cooment is generally viewed as of limted
val ue, even when the authors are in agreenent, because of a tendency to try to
obtain through interpretation sonething different than was avail abl e t hrough
the legislative process. In the absence of legislative history in the formof
commttee reports or recorded debate on the issue invol ved here, what we do
have is a transcript of a public hearing on My 21, 1975 before the Senate
Industrial Relations Conmttee which clearly would permt concl usi ons as

varied as those expressed i n the nessages.

11



Sone questions nust be answered in view of the conflicting clains of
the parties before any eval uation of the evidence is possible. Accepting one
view woul d nean that this investigation would be limted to the determnation of
whet her a voter was an economc striker within the 36 nonth period. That woul d
nean that the Legislature had established a conpletely different approach for
strikers within the 36 nonth period than for any strikers wthin the 12 nonth
period. That woul d be sinple and quick, and mght be equitable. 1, however,
cannot read the statute as nmaking that distinction. The use of "applicable" in
Section 1148 and the words of Section 1157 that the Board "shal |l have
jurisdiction to adopt fair, equitable and appropriate eligibility rules, which
shal| effectuate the policies of this part" nust be read: it seens to ne, as
conpel ling a choice to be nade by the Board. Thus, sone NLRB precedents nay be
appl icable or may require sone nodification to fit this industry under the | aw at

this tine in this case.

ECONOM C (R JUR SO CT1I ONAL STR KE

The Conpany contends that none of the strikers are eligible voters
because this strike was jurisdictional rather than economc. This argunent

I's based upon the Jurisdictional Srike Act of California and Staymotis v.

Rest aurant Enpl oyees, 64 Cal. 2d 30. The Conpany argues that California has

clearly defined jurisdictional strikes, treats themdifferently from
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economc strikes, and that only economc strikers are enfranchi sed by Section
1157. The evidence clearly showed that in this case the enpl oyees continued to
work for two nonths after the expiration of the contract on April 18, 1973, and
that the strike commenced on June 27 only after the Teansters appeared on the
scene.

The UFWrelies on the history of the terns before the NLRB and

Englund v. Chavez, 105 Cal. Rotr. 521, in vigorously denying that a

jurisdictional strike was invol ved.

Fromthe conflict of the London Gobbl ers and the Gord-wai ners in 1395
and the Carpenters and Joi ners in 1693 over coffin construction, the term
"jurisdictional dispute" has been used to refer to two types of union rivalries,
the representational or political and the work assignnent. The termhas becone
virtual Iy unknown i n Europe where "cl ass-consci ous” | abor novenents unite
agai nst coomon foes. In the Uhited Sates the work-assi gnnent dispute is
related to the "private property” concept of jobs. Both representational and
wor k- assi gnnent strikes can be economc in nature, and while in sone
circunstances, either can be an unfair |abor practice, they are treated
differently under federal and California law The distinction between economc
and unfair |abor practice strikes evolved fromthe NLRA  "Econom c" has been
used to nean strikes ether than unfair |abor practice strikes. Hb one contends
that a conventional work-assignnent dispute is involved in this case.
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The terns are not very precise and depend upon factual contexts for
neani ng. Cbviously nany of the enpl oyees interpreted the Conpany's letter
recei ved on June 26, 1973 as describi ng recognition of the Teansters rather than
aclamof mgority, and the enpl oyee neetings that eveni ng di scussed the advent
of the Teansters as well as the contract negotiations of UFWand Gall o. Wile
the notice of the Teanster claimcertainly precipitated the strike, in the
context of the protracted negotiations at Gallo, the inportance attached by the
striking enpl oyees to a contract in the history of this case, .the relationship
of this statute to the NLRA and on the entire record, | believe it nmanifestly
clear that this is an economc strike, and that determnation of the status of

these strikers under Section 1157 is required by legislative intent.

THE PAYRCLL | SSLE

The statute refers to "economc strikers who were paid for work
perforned or for paid vacation during the payroll period i mredi ately precedi ng
the expiration of a collective-bargai ning agreenent, or the commencenent of a
strike; provided, however, that in no event shall the board afford eligibility
to any such striker who has not perforned any services for the enpl oyer during
the 36-nonth period i mediately preceding the effective date of this part". The
payrol | preceding the expiration of the contract is in evidence as Board Exhibit
9 and is dated April 13, 1973,
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and the payroll just prior to the strike is dated June 27, 1973. Board Exhibits
11 Band Cshowslightly different dates for the payrolls for the Fresno
enpl oyees, but that has no bearing on this issue. Sone of the strikers
involved in this proceeding were on both payrolls, some were on one, while sone
were on neither because they were ill, pregnant, on |eave or just not schedul ed
to report back to work until the August harvest. Sone of these had worked for
Gl lo for a short tinme, but some had been enpl oyees for years.

The UFWreads the statute to limt eligibility only by the
requi renent that sone services nust have been perforned for the enpl oyer wthin
the 36 nonth period. The Teansters contend that one payroll or the other is
applicable and that the Board has no power to nmake persons eligible who were
not paid for work perforned or for paid vacation during one or both of the
appl i cabl e payrol | peri ods.

The Gonpany insists that the legislation limts eligibility to
those, who were paid for work or vacation during the rel evant payroll period,
and that the 36 nonth provision does not broaden eligibility. The Gonpany

cites a recent Board decision, Yoder Brothers, Inc., 2 ALRB Nb. 4, where in

footnote 10 the Board affirns a nore restrictive approach in Section 1157 than
inthe NLRAon eligibility.
| note that in the cited case the Board was referring to the first
paragraph of 1157, and in the sentence to which the
15



footnote is attached, the Board nade an exception for economc strikers. Again,

| believe that the legislative history provides little guidance. The Canons of
Gonstruction are not technical rules of lawor very precise, but they are "axi ons
of experience", and generally teach that |legislative intent nust be derived not
froma single sentence or provision but fromlooking at the whole laww th its

obj ectives and policies. In Phelps Dodge v. National Labor Rel ations Board, 313

US 177, the Suprene Gourt stated, "Unli ke nmathematical synbol s, the phrasing of
such social legislation as this sel domattains nore than approxi nate precision of
definition. That is why all relevant aids are summoned to determne neaning.
conpel ling consideration is the fact that words acquire scope and function from

the history of events they sumarize.” |In Cabell v. Markham 148 F. 2d 737,

enforced as 326 U S. 404, Judge Learned Hand observed, "But it is one of the
surest indexes of a mature and devel oped juri sprudence not to nmake a fortress out
of the dictionary; but to renenber that statutes al ways have sone purpose or

obj ect to acconplish, whose synpathetic and i nmagi native di scovery is the surest
guide to their neaning." Here the | egislature nade a special provision which has
alimted duration for strikers antedating the Act. Wiile the |anguage in issue
permts several interpretations, | amconvinced that only one payroll is
intended, and that the facts in each case will determine which it should be. In
this case the strike did not begin until two nonths after the expiration of the
contract, and

16



it would be ny viewthat the June 27 payroll shoul d be the begi nni ng point.
In nost cases it probably woul d not nmake any difference, but since both are
nentioned in the statute, it mght save tine as a practical natter if both
were used. Neverthel ess, the analysis which follows wll first consider
those on the June payroll, then those on the April payroll and not on the
June, and finally those strikers who were not on either payroll.

| do not believe that the |egislature in naki ng special provisions for
pre-Act strikers intended to permt people paid for vacation to vote while
denying the vote to persons who retained their status as enpl oyees al t hough
absent because of illness, an approved | eave w thout pay, tenporarily laid off,
etc. | conclude that legislative intent requires the Board to adopt "fair,
equitabl e and appropriate eligibility rules" for persons who retain the status
of economc strikers [imted only by the requirenent that they nust have

per forned sore services for the enpl oyer wthin the 36 nonths.

N_RA PRECEDENTS

The 1959 anendnents to the NLRA added a provi sion that nade economc
strikers even if replaced eligible to vote in any el ection conducted wthin 12
nont hs of the commencenent of the strike under rules to be devel oped by the NLRB.

Sarting wth W WIiton Wod, Inc., 127 NLRB 1675, that board established rules on a

case by case basis. In 1962 in Pacific Tile and Porcel ai n Gonpany,

17



137 NLRB 1358, the NLRB reviewed its experience, and nmade sone revisions inits
rules which remain as basic guidelines. Finding that trying to determne the
subj ective intent of enpl oyees at sone tine in the past presented investigatory
and deci si onal probl ens whi ch brought unjustifiable delays in resolving
representational natters, the NLRB announced that an economc striker woul d be
presuned to retain his status absent affirnative "objective evidence that he
has abandoned his interest in his struck job." The party chall enging the
status has the burden of supplying the objective evidence. Application of this

approach by the NLRB can be found in such cases as Roylyn, Inc., 178 NLRB 197,

Akron Engravi ng Gonpany, Inc., 170 NLRB 232, QT Tool Gonpany, Inc., 199 NLRB

500, Q obe Ml ded M astics Gonpany, Inc., 200 NLRB No. 65, Holiday Inns of

Anerica, Inc., 176 NLRB 939, etc.

| believe it is incunbent upon this Board to adopt a simlar
approach, but that it nust be adapted to this industry and shoul d not be
nechani cal. Wether noving fromthe area constitutes abandonment of one's
interest in a struck job nust have a different neaning for a mgratory work
force, and pernanent enpl oynent assunes different aspects for seasonal and
agricul tural enpl oyees. The tine el enent obviously nakes a difference when one
is concerned wth the 36 nonth period. In a nunber of cases | woul d have
reached a different conclusion if | had been eval uating the evidence wthin 12
nont hs of the beginning of the strike. Changing tines are a constant part of
life, and | believe the
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second paragraph of 1157 requires an apprai sal of the facts as they exist as of
the tine of the el ection or of the hearing.

Inthis proceeding 71 of the chall enged voters who testified either
I n person or by way of deposition or stipulation were on the June payroll (all
but three were also on the April payroll), 35 were on the April payroll only
and 20 were on neither. My first effort to apply NLRB precedents or
nodi fications thereof will begin wth the June payroll, followed by the ot her
two categories, and wll conclude wth consideration of the evidence concerning
13 all eged strikers who did not appear at these hearings The foll ow ng anal ysi s
starts wth the assunption that each of these wtnesses has testified that he
worked at Gallo, went on strike, wal ked on the picket line, participated in
sone fashion in the boycott as a continuation of the strike, wanted to return
tohis Gllo job; and is, therefore, presunptively an economc striker whose
vot e shoul d be counted. Were appropriate, comment wll be nade wth respect
to pertinent facts relating to each individual and to the evi dence and ar gunent
proffered to overcone that presunption.

EMPLOYEES ON JWKE 23, 1973 PAYRCLL IN FRSNO
AND JUNE 27, 1973 AT OTHER RANCHES

Q her Pernmanent Enpl oynent

1. Robert F. Abbott
Abbott was a year round enpl oyee at Gall o and a nenber of the UFW

negotiating coomttee. He participated in the strike,
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but obtai ned enpl oynent at Carton Ford in August, 1973 as a nechanic at $3.75
per hour as conpared with the $3.10 per hour he had been naking at Gallo as a
nechanic. He worked steadily at Garton until he was laid off the week of April
8, 1975. He was earning $4.50 per hour at the tine of the separation, and was
eligible for certain benefits such as heal th i nsurance, paid vacation, holiday
pay and a yearly bonus. The office nanager of Garton testified that Abbott
probabl y woul d not be recalled there, but Abbott has subsequently gone to work
as a nechanic for Naraghi Farns. Abbott voted in the election and testified
that he would return to work at Gallo if the UPWwon the el ecti on.

Abbott worked steadily fromaround August 1, 1973 to April 8, 1975 at
ajob wth better benefits than he enjoyed at Gallo. If the | aw had been in
effect in 1973 and if the 12 nonth period were invol ved, different answers
mght have appeared, but that is specul ative and contrary to fact. Under all
of the circunstances, | cannot say that Abbott has "abandoned his interest in
his struck job", and I would find himto be an eligible voter. See Akron
Engravi ng Gonpany, Inc., 170 NLRB 232 for a hol ding that acceptance of a job

wWth better benefits does not necessarily forfeit a striker's eligibility.

2. Jose Anaral
Amaral had worked for Gall o for seven years, and conpany records
show that he worked 9 hours on the first day of
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the strike. He testified that he joined the picket line in
support of the WFWfor four weeks. He was living in conpany

housi ng and understood that he had to vacate it if he was not
working. He sold part of his furniture, left some in Galifornia
and nmoved with his wfe to Bristol, Rhode |sland where he obtai ned
a job with the Gonverse Rubber Conpany on August 17, 1973.

A Gl lo he had been naking $2.40 per hour and his starting rate
at Qonverse was $2.22. Wen he was laid off on March 31, 1975
Amaral was earning $3.50 per hour, and during the entire tine had
been enj oyi ng heal th insurance, a pension plan, life insurance

and 10 paid holidays per year. Hs records at Converse reflect
that on June 20, 1975 while in layoff status, Araral quit wth
the entry on the conpany's record stating, "Vol. quit- Relocating
to Galifornia.” In Galifornia Arvaral has agai n been doing field work,
he voted in the election, and states that he would return to
Gllo if there were a WFWcontract. Some conpany testinony sought
to establish that Anaral and his w fe had stopped work because they
were afraid rather than because of support of the UFW but his
testi nony was clear and convincing. Anaral did state that

after the strike provoked the nove to Rhode Island, he had
intended to remain in Rhode Island, but that the clinate had
precipitated his return to Galifornia. He once stated that he
mght have stayed in Rhode Island had he not been laid off,

but wasn't sure that the climate woul d not have brought hi mback
anyway.
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Araral also testified that he mght have returned to Galifornia much
earlier if Gallo had had a UFWcontract. Notice nust be taken of his sworn
testinony that he had intended to stay in Rhode Island at the tine of his nove;
but since the lawwas not in effect, the nove was precipitated in part by that
fact, and the 36 nonth provision is designed to provide sone equitabl e
conprom se of conpeting considerations, | would find that his interest in his
struck job mght have wavered, but under all the circunstances as of the tine of
the hearing, he had not abandoned his interest. | would find Jose Arvaral to be

an eligible voter.

3. Jose Araya

Araya nade $2.45 per hour at Gallo. He spent approxi mately four
nonths on the picket line and 5 nonths in working on the boycott in Los Angel es.
In early 1974 he obtained work for a cannery in Wimngton, California, around
300 mles fromhis Gallo work, noved his entire famly, and continues to work
there under a uni on contract which provides a rate of $4,33 per hour and fringe
benefits better than what he had at Gallo. Uder the present contract the
mni numwages for a field worker are $3.10 per hour. He returned to vote in the
el ection and to testify in this hearing where he said that he would return to
work at Gallo if there were a Chavez contract. In part, his desire to returnto
field work was explained as the result of rheunati smwhich he attributed to the
wet work conditions in the cannery.
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In spite of the distance involved and the wage rates, | would find no
abandonnent of interest in the struck job, and would find that Avaya is

an eligible voter.

4. Mises |nacio de Souza

De Souza worked seasonal ly for Gallo from1971 to 1973, went on
strike, represented the UFWin San Dego in the boycott, and then obtai ned a
job in May of 1974 at a dairy paying $550 per nonth. After he lost that job
he obt ai ned work around Septenber of 1975 at an hourly rate of $3.05 with
fringe benefits. An argunent was nade that enpl oyees who | eft Gal |l o because
they did not want the Teansters had surrendered that position when they went
to work somewhere el se under a Teanster contract. Sone distinction was nade
by the UFWabout Teanster contracts in plants as contrasted wth field work,
but, ineither case, | can not find that fact to be significant. De Souza
testified enphatically about his preferences and his support of the UAW and

| would find himto be an eligible voter.

5. CGandel ari o Querrero (Vel asquez)

Querrero worked two years for the Conpany, joined the strike and
pi cketed, but went to work for Joe Gallo driving a tractor on Novenber 11,
1973. He was hoping to continue working for Joe Gallo, but was di scharged on
Septenber 16, 1975 for driving his tractor over a bluff. Again, recognizing
that this enpl oyee at one tine may have thought he had as pernmanent a
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job as such jobs go in agriculture, I would find that under all the

facts this enpl oyee was an eligible voter.

6. Manuel C Lopez

Lopez had worked at Gall o since 1964 or 1965, and joi ned the strike
Iin 1973 because "we were all placed in sone buses, and we were told that we
were Teansters, and it was not convenient for us to be Teansters." Lopez did
field work for contractors and others after wal king on the picket |ine and
hel ping wth the boycott, and in Decenber of 1974 obtai ned work which mght be
permanent at L & D Properties paying $3.10 per hour. Wile indicating a
desire to return to Gall o under a URWcontract, he stated in response to one
question that if faced only wth an opportunity of returning to Gallo at the
bottomof the seniority list, he was uncertain what his choi ce woul d be.

Many tines in this hearing an argunent was nade that the strikers
had abandoned their interest unless they were willing to return to Gallo at
the bottomof the seniority list. Wthin the specified tine periods, the
eligibility of an economc striker depends upon his interest in his old job,
even if he has been repl aced and not upon acceptance of inferior working
conditions. Qutside of the relevant tine periods, a replaced striker nay | ose
his eligibility, but that has no bearing on the issues in this case. | would

find Lopez eligible.
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7. Antonio Slva

Slva neets all the other tests, and is doing field work for
Cani sso starting about May of 1974 as one of ten year-round enpl oyees. He
has been laid off at tinmes and stated that he wanted to return to Gallo. |

think he is clearly eligible.

8. Joao Souza

Souza worked for Gallo, went on strike, picketed and worked in the
boycott. He now has a year-round job wth Rch of California under another
uni on contract with fringe benefits earning $3.46 per hour at a plant which is
closer to his hone than Gallo. Wile |I had sone doubts as | heard himtestify
that he wanted to return to field work at Gall o under a UWFWcontract, | find no
obj ective evidence that woul d warrant overturning a presunption of his

continuing interest in his struck job. | find himeligible as a voter.

9. Feliciano Urutia, Jr.
Urutia, Jr. was a tractor driver at Gall o earning $2. 75 per hour for

a 9 hour day and 6 days a week on a year round basis. He was a nenber of the
ranch coomttee and of the UFWnegotiating coomttee. On the norning of June
26, 1973 after bei ng advised of the Teanster claim he requested two hours to
check with the enpl oyees in his capacity as a union representative. Wen this
was denied, he left anyway; and when he returned to work, was advi sed that he
had been di scharged for "wal ki ng of f
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the job". After strike and boycott activity, Wrutia had several jobs, but on
March 3, 1975 went to work in a civil service job as a janitor for the Sate
Departnent of Wter Resources at Los Banos, CGalifornia. After a six nonth
period of probation, he was accorded pernenent civil service status wth a 40
hour week, protection against unjust discharge and all of the perquisites of
such status. He reported his salary at $635 per nonth with increnents to be
expected, while his supervisor said it was in the area of $765 per nonth at the
present tine. Hs famly has noved to Los Banos and his children are in school
there, although he still owns a hone in Livingston. He did state that he woul d
return to Gall o under a Chavez contract "if they wn ny case.”

Deferring consideration of the inpact of a discharge under the
ci rcunstances rel ated above, | would find that Wrutia, Jr. has abandoned his
interest in his struck job if that concept is to have any beari ng under Section

1157.

10. Hermno G Merra

Vierra was a year-round enpl oyee of Gall o who |ived in conpany
housing. In January of 1974 he obtained work as a mlker on a dairy farmfor
his famly as a unit, and noved into a house on the farmwhi ch he says is much
better than the one he had at Gallo. He and his son do the ml king and earn
$500 each per nonth plus the housing, beef to slaughter, mlk, and utilities.

26



Wi le stating, that he would rather work at Gall o, he once replied that that
woul d depend on whet her he woul d be supplied suitabl e housing since he did
not like to drive to work. Wien advi sed that conpany housi ng was no | onger
available at Gallo, he stated that they mght rent himone nearby or that he
m ght .

| findthis to present a difficult case, but do conclude that his
interest inreturning to Gllo is conditional, and that he is not an

eligible voter.

11. Hpolito Ybarra

Ybarra, after strike and boycott activity, obtained field work at
L & D which has been steady. Wile it is contended that this is permanent,
I find no basis for contradicting his testinony concerning his conti nued

interest in Gllo, and I find himeligible.

No Substantial Cbjection

Mbst of the follow ng 32 enpl oyees were on strike, have been doi ng
sporadic field work and testified that they desired to returnto a Gallo job
under a Chavez contract. Sone of their work has been under a Teanster
contract el sewhere, but, as | have previously noted, | do not believe this
is disqualifying. A few have worked al nost full tine for the union, in a
processing plant or inwhat is alleged to be other permanent farmwork. n
the record, | find that all have naintained their interest intheir Gllo
jobs and are eligible voters.
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1. Qiadal upe Abrego 17. Antoni o Meza (By depositi on)
2. Quz(Cardona) Briones 18. Mar cel i no Mont oya
3. Jaine Caetano 19. Franci sco Nava
4. Leonardo Cavazos 20. Jose Pacheco
5. Afredo Gastillo 21. Pedro Pacheco
6. Ana Maria Qul ebro 22. Lozaro Perera
7. Carnen DelLeon 23. Manuel Perez
8. Jose Qutierrez (Gnzal ez) 24. Frank Perry
9. GCesario Hernandez 25. H orenti ne Sandoval
10. Jose M Inacio 26. Manuel Souza
11. Manuel |nacio 27. Manuel F. Terra, & .
12.  Joao Lindo, Jr. 28. Refugio Trujillo
13.  Joao Lopes 29. Mari o Vargas
14. Trinidad Madrigal (Garibay) 30. Nor bert o Vargas
15. Haul Mal donado (Pech) 31 Jesus Zuni ga
16. Salvador (Chavez) Mgjia 32. Rosa Zuni ga

Abandoned the Srike

Four enpl oyees are all eged to have abandoned the strike because of
preference for other work. These cases illustrate an ever-present probl em
caused by the fact that nost of the wtnesses did not feel at hone in the
Engl i sh | anguage and testified through interpreters. Some of the coll oquial
or idiomatic expressions differ, and there is no precise translation for somne
words such as "boycott”. In reply to questions these enpl oyees stated, that
"the strike was over "when they took other jobs or that they woul d "have
continued to work™ in the newjob had they not been laid off. This was
general |y sporadic field work, but again was sonetines in processing plants
and was sonetines under a Teanster contract. Around ctober of 1973 the
pi cketing of Gallo ceased wth the union shifting its enphasis to boycott
activity in various places. The testinony clearly showed that these w tnesses
were referring to the picket |ine when they replied
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that the strike was over, and that they continued to support the UFWand to
have an interest in the struck jobs. In addition to the above, Regi no

DeLeon was injured a tine or two, but swore he was now able and wlling to

work. | find these enpl oyees clearly to be eligible voters.
1. Agustin Avalos, .
2. Antoni o Caetano
3.  Manuel Qunha
4. Regino DelLeon _

Reapplied at Gallo During the Srike

Wiile others are to be considered under this category in different
factual contexts, Jose Val encia (Y Lopez) is the only enpl oyee on the June
payroll falling in this group. Valencia was sick at the time of the strike, and
when asked to participate in the strike refused to do so. Even after he was
well, while affirmng his support of Chavez, he refused to engage in any strike
and boycott activity. On two occasions he reapplied for work at Gallo, and
stated that he would work if called whether or not there was a UWFWcontract. |
find that Valencia is ineligible to vote as an economc striker. Val encia was
found to be eligible by the Regional Drector since on the record before himhe

had no reason for the chall enge.
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Moved fromthe Area

1. Luis Avila

Avila was a seasonal worker at the Conpany earning $2,890 in 1972.
After wal king on the picket |ine and supporting the boycott, he noved with his
famly to Salinas, approxinmately 100 mles. O March 20, 1974 Avila signed a
sharecropper agreenent with Tinothy T. Myasaka covering 4 to 4 1/2 acres of
strawberries. Fromthis he received $15,270.76 in 1974 and $12, 252. 70 t hr ough
9/ 30/ 75. These anounts apparent|ly covered work by all the famly nenbers.
Avila has agreed to sign such agreenent for 1976, although the docurment had not
been signed at the tine of the hearing. In spite of his testinony that he woul d
prefer to work at Gallo, | find that the objective evidence would eli mnate Luis

Avila as an economc striker.

2. Refugio Avila

The facts concerning Refugio Avila are essentially the sane as those
covering Luis Avila except that Refugio Avila was a year round enpl oyee at
@Gl lo, and received $5987 from@Gllo in 1972. Unhder his sharecropper agreenent
he recei ved $24,479.73 in 1974 and $16,097.54 to 9/30/75. He also has agreed to
sign such an agreenent for 1976. | find that Refugio Avila is not an eligible

vot er.
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3. Pedro Bautista

4. Rebeca Bautista

Pedro Bautista and his wfe, Rebeca supported the strike and
boycott, and stated that they would return to Gall o under a Chavez contract.
They noved to Arvin, Galifornia in 1973, are buying a hone there, and work for
a nursery. M. Bautista stated that it was the best paying job he ever had,
that it was pernanent and intended to keep it. He makes from $10, 000 to
$14,000 per year at the nursery, and is given leave for 2 nonths each year
when he works for Del Monte at around $40 per working day. Ms. Bautista has
three small children, but al so works part of the tine for the nursery and at
Del Monte. Part of the testinony is contradictory, but | find both Bautistas

to be ineligible as voters.

5. Horentine Haro Canpos

Aiter the strike Canpos went to Los Angel es to push the UFW
boycott, and subsequently noved to Visalia wth his famly where he
apparent|ly has steady farmwork earning $2.40 per hour plus housing. Wiile
the work is regular, it is simlar to what he was doing at Gallo; and in view
of his expressed desire to return to Gallo, | see no objective evidence whi ch
woul d justify sustaining the challenge to his ballot. | find Canpos to be

eligible.
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6. Roberto R os

R os has been in Los Angel es since the end of the picketing,
wor ki ng as an organi zer for the UPW repairing union vehicles and pronoting
the boycott. The contention is that R os has abandoned his struck job by
nmaki ng a permanent nove to Los Angeles. Hs activity nerely confirns his

interest inny view, and | would find himeligible.

7. Quadal upe R vas

R vas noved to H Paso, Texas after the picketing ceased, and
obtai ned work at $3.25 per hour. He returned to Galifornia in 1974 and has been
doi ng sone agricultural work. An argunent is offered that he abandoned his
interests as a striker when he went to H Paso to seek steady work, but | find

no nerit therein, | find that Rvas is an eligible voter.

8. Franci sco Rosa

Rosa had worked for the Conpany since 1954, and was a year round
enpl oyee when he joined the strike. Around Christrmas in 1973 Rosa and his wfe
went to San Rafael, California where he had a son, a daughter and grandchi | dren.
After atine he rented, and then purchased for $45,000 a hone in San Rafael. He
started receiving social security in April of 1974, and stated that he wanted to
work only for enough not to affect his social security pension. A though Rosa
stated that he woul d |ike for that
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extra work to be at Gallo if Chavez obtai ned a contract, | nust concl ude
that he has not naintained his interest in his struck job, and that he is

ineligible.

Oan Thei r Oan Busi ness

1. Jose Maria Arroyo

Arroyo was a working forenman at Gall o (an issue to be di scussed
later), and participated in the strike. A contention is nmade that he quit
rather than joined the strike, because of the way he expressed his regret to
the officials at Gallo when departing. Considering his testinony and his
activity, | donot find that he quit. He invested $1000 and his son $5000 to
open a restaurant in Merced, and in July, 1974 signed a 2 year |ease on a
bui I ding. The restaurant seens to be doi ng an expandi ng anount of busi ness, and
inthe first nonths of 1975 showed a profit of $14,865 on a gross of over
$43,000. Athough he works in the restaurant al nost every day, he did take of f
for a period of 5 or 6 weeks to serve as a working forenan for Cortez

Associ ates. Based on the entire record, | cannot find Arroyo eligible.

2. Anrado Fernandez
Fernandez testified that he did sone farmwork after the strike, and
in 1975 wth three other persons rented sone | and on which to grow cherry
tomatoes. He said it was not very profitable, and they abandoned it. A broker
testified that he sold crops for Fernandez which grossed $10, 700 and esti nat ed
the
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costs at approximately 45% At Gillo in 1972 Fernandez earned $4362. Sone
of this testinony is not clear, but in an agricultural context, | cannot
say that the objective evidence has eli mnated Fernandez’ status as an

economc striker. | find himeligible.

3. Juio R Caetano

Caetano had about 16 mlk cows while he was working at Gallo. A the
time of the hearing he had about 52 cows and 3 m |l ki ng machi nes whi ch he and 2
sons used in early norning and late afternoon. It is contended that this is a
substantial famly-owned busi ness produci ng an i ncone of approxi nately $1200 to
$1500 each 15 days, and that Caetano has abandoned his interest in his forner
Gl lojob. Caetano had quit a steady job he had at Arnmour to "stay home". Hs
expl anation was that he did not |ike cannery work but did like to work in the
fields. He had taken care of the snaller nunber of cows' and insisted that he had
always been on tine for his work at Gl lo. H now says that he and his famly can
do the sane thing for the larger nunber, and enphatically indicated his desire to
return to Gall o under a Chavez contract. He has worked ot her places while

naintaining the herd, and testified that he had worked at Mntecillo MV neyards

just the day before he attended the hearing. | do not believe these facts
overcone the presunption as to his status as an economc striker. 1 find Caetano
eligible.
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Recei ving Social Security

1. Salvador Hernandez (Solis)

Hernandez is 67 years old, and started receiving Social Security
benefits in 1974 after the strike began. He has not worked since receiving
those benefits, but stated that he would like a little, light work fromtine
to tine. | believe Hernandez has forfeited his status as an economc striker

and woul d sustain the challenge to his ballot.

2. Jose De Souza (Listed on Board Exhibit 14 as Jose Garza)
DCe Souza is 66, but apparently was advi sed that he had

too few quarters of coverage when he applied for Social Security.

He has been doing sporadic field work, and | bel i eve hi mwhen he

says he is still interested in his job at Galo. | find De Souza

eligible.

3. Feliciano Urutia, .

Thi s enpl oyee was year-round at Gallo, and is now
receiving Social Security benefits at the age of 67, He continues to do sone
field work but stays wthin the earning limtations of his benefit paynents. He
clearly expressed his past and present support for the UFW and would like to do
sone seasonal work at Gallo. S nce he is doing sone work, and seasonal work at
Gllois available, Urutia mght find sone work there in the future. However,
the criteria suggested herein for economc strikers would indicate that this
enpl oyee has not nai ntai ned
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his interest in his struck year-round job, and | find himineligible.

But see Holiday Inns of Arerica; Inc. 176 NLRB 939.

O sabl ed

Two of the strikers, Manuel Cabral and Julio Parra, were
stipulated to be totally and permanently di sabl ed, and not available for
gai nful enployment. If the 36-nonth proviso makes all economc strikers
wthin that period eligible, these nen would qualify. If NLRB-like criteria

are to be applied, they do not. | find themto be ineligible.

3. Tomas DelLeon neets all the eligibility tests except that he
suffered a heart attack on Cctober 6, 1974, has done no work since, is
recei ving permanent disability paynents fromSocial Security, and while he
appears hopeful that he nay be able to work in the future, it cannot be

determned as of this tine that that is possible. | find himineligible.

4, Joao S Lindo, &.

M. Lindo has been pl agued by ill ness which incapacitates himfor
work for several years, has been hospitalized and continues under nedical
care and treatnent. Testinony indicates that he receives disability
paynents, and based on the entire record, | cannot find that M. Lindo is
able to work. | would sustain the challenge to his ballot.
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D scharged or Quit

1. Rodol fo Gonzal es

Like Feliciano Urutia, Jr. discussed above, (onzal es was
di scharged on June 26, 1973 for wal king off the job to attend to uni on
busi ness. Application of the standards bei ng used here woul d clearly
prevent soneone who had been di scharged for cause prior to a strike from

being eligible to vote as an economc striker. In Pacific Tile and

Porcel ain, supra, ruling on the ballots of two enpl oyees whose di schar ges
were invol ved in grievance procedures at the tine of a strike was deferred.
Here no law was in effect covering such di scharges, and under these facts,
no grievance procedure was avail able. The delivery of the conpany |etter
and the surroundi ng circunstances on the norning of June 26, 1973 present
sone confusion. Wile it is a matter of judgment, | would viewthe

"wal king off the job" for union business on that norning to be part and
parcel of the strike and | would find Gonzales to be an eligible voter. |
do not find the evidence concerning recent application for work at Gallo to

be convi nci ng.

Vér ki ng For enen
Qustavo Horez Quz and Jose Qul ebro neet all the other tests,
but issues about their status as supervisors are raised by the fact that

both were "working" forenen. These
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classifications have been included in the unit under both UFWand Teanst er
contracts. The Gonpany and the Teansters woul d i ncl ude t hem now except that
the sane issue has been raised in other proceedings, and they believe

j udgnent shoul d be reserved so that the sane answer mght apply in all
cases. The URWargues that supervisory status is an individual rather than
atitle natter. The evidence in this proceedi ng woul d establish that the
wor ki ng forenen invol ved here are nore |i ke | eadmen and are not supervi sors
who woul d be excl uded under the statute. QGuz was ruled not eligible by the
Regional Drector in his report in this case because he was not on the |ist,
and ot her working forenen were found not eligible because they were
supervisors. |, of course, do not know what evidence he had before him but
Quz is on the June payroll as enployee # 228, and on this record, | find

both Quz and Qul ebro to be eligible voters.

S udent s
Unberto Hernandez, al so a working foreman, and Felipe Mranontes

Gonzal ez were both alleged to be ineligible as students. See HarlemR vers

Gonsuners Gooperative, Inc., 191 NLRB 314.

1. Hernandez entered Merced Junior (ollege in February,
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1974 under the G1. B Il studying industrial technol ogy, drafting,
nat henati cs and chemstry, in a programwhi ch he hopes will |ead to a degree
in Applied or Associate in Science by June of 1976. Wen asked if he were
serious about returning to Gallo as a field worker, his answer was, "Veéll, |
amnot serious about going back to work as a field hand, but Gallo is a
grow ng conpany. |It's constantly buying lands and there is al ways an
opportunity there for |and surveying and the shop has a draftsnman there and
| can always try to apply for a job there.”

Wiile his study is to be coomended, | cannot find that he has

naintained his interest in his struck job.

2. Felipe Mranontes Gonzal es

Gonzal ez is studying English at the Community Genter and has
studi ed wel ding and operation and nai ntenance of equi pnent. S nce the
strike at Gallo he has had sone work as a tractor driver, but has al so done
field work. Wile heis clearly trying to inprove his skills, they renain
related to agriculture, and | find nothing in this record whi ch woul d

establish that he is not an eligible economc striker.
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BEMPLOYEES ON THE APR L PAYRCLL

As indicated previously, while the statute nakes reference to "the
payrol | period i medi ately preceding the expiration of a collective-
bargai ni ng agreenent”, the April payroll in this case, | see little
connecti on between that date and the facts and issues in this case. S nce
the Board mght reach a different decision, ny views concerning the 35
vot ers whose nanes appear on the April but not the June payroll wll be
presented in this section under the sane categories used previously.
A though there is sone overl apping of the categories in the contentions wth
respect to sone voters, the voters wll be listed here only under one of the

cl assifications.

Q her Permanent Enpl oynent

1. Francisco Inacio

Inacio was laid off from@Gllo in May of 1973 after only 6 nont hs
of enpl oyment, but expected to work in the harvest. He visited Portugal, was
narried, and returned July 10, 1973 when he joined his parents in the strike
in progress. He soon obtai ned steady farmwork, but insists he wants to
return to his Gllo job. | find that he neets the essential tests and is

eligible.
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2. Jose Qosco

Q osco was a seasonal worker who was laid off in May of 1973, and
on May 30, 1973 obtained a job wth the Merced Cenetery DO strict where he
continues to be enpl oyed. He obtai ned pernmanent status after 6 nonths, has
job protection, a higher salary, retirenent, vacation and other fringe
benefits. | find that Gosco is not an economc striker and is not an

eligible voter.

3. Mrk E Walen

Wal en started at Gallo in April of 1973, and was |laid off My 10,
1973. Hs brother is in the construction industry. He had earlier nade an
effort to start his own business, and has since returned to work for his
brother at construction industry wages. | do not find that Wialen is an

economc striker, and therefore, he is not an eligible voter.

No Substantial Cbjection

The use of this category as the Hearing officer's classification,
of course, represents his conclusion, and is not intended to di sparage any
obj ections nade by any of the parties. Wth the exceptions noted, the
fol | ow ng enpl oyees were laid off in My, 1973, were expecting to return in
August for the harvest, but joined the picket |ine, supported the boycott,

subsequently did other farmwork, and denonstrated a
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continuing interest in their struck job. Sone had worked for Gallo for
several years, while sone were working for the Gonpany for the first tine.
Barbara Quznan was not on the June payrol | because of pregnancy, Paul a de

Aval os due to injury and Manuel Hernandez, Jr. because he was on paid

vacation. | find that all qualify as eligible voters under the 36 nonth
provi si on.

1. Agustin Aval os, Jr. 8. Rosario Del Toro

2. Paula de Aval os 9. FRanon Gonzal ez

3. Andres Cardona 10. Barbara Antonia Quzrman

4, Gbriel Chavez- 11. Manuel Hernandez, Jr.

5. Rosal i nda DeLeon 12. Nanuel D Terra (Jr)

6. VMicente De Leon, Jr. 13. Rogelio M|l anueva

7. Qiadal upe Del Toro

Abandoned the Srike

1. Rosa Merra

Ms. Mierra was a seasonal enployee at Gallo for 3 years, and
actively supported the strike and boycott. However, in January of 1974
she nmoved to Qustine, Galifornia with her husband and has not sought work
since that tine. M. Merra was found not to be eligible in the precedi ng
section, and | do not find that Ms. Mierra has denonstrated a conti nui ng

interest in her struck job. She is not eligible.

Moved from Area
1. Magdal ena Real
Ms. Real was laid off in May 1973 and expected to
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return in August for the harvest. After picketing and working in the
boycott, she noved to Salinas to work for Interharvest fromFebruary, 1974
through Cctober. 1n Decenber she returned to the area, was narried to a
nman who works for Joe Gallo, and strongly expressed a desire to have her
job wth Gallo back so that she coul d work near her husband' s pl ace of

enpl oynent. The conpany contends that she abandoned her Gallo job by her
nove to Salinas for "permanent” work, and the Teansters insist that she
abandoned Gall o, returning only to get narried rather than for a job. |

find Ms. Real to be an eligible economc striker.

Receiving Social Security

1. Luis M Qoel ho

Goel ho is 66, has applied for social security, but there has
been sonme mx-up between his social security nunber and his son's. He
believes that is nowcleared up, and that he will be receiving a pension.
He was a year-round enpl oyee who apparently was not al so on the June
payrol | only because of an industrial injury. He picketed and spent sone
five nonths in San Francisco in boycott activity. He had recently been
doing farmwork. Qnly the future can tell about (oel ho and soci al
security. As of now, he testified that he would be working at Gallo if
they had a Chavez contract, and | believe that he continues as an eligible
economc striker.
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2. Augustin Del Toro

Del Toro is 67 and does recei ve social security payrments A though
he testified that he would work at Gall o under a UFWcontract "even though |
wouldn't get a dine for Social Security", he has neither worked nor | ooked
for work since he started receiving social security paynents. | nust
concl ude that he has not naintained his status as an economc striker, and

is not an eligible voter.

3. Munual Hernandez, .

Her nandez, enpl oyee nunber 225, was a year-round enpl oyee who
apparent|ly was not on the June payrol|l because he was on vacation. He is now
74 and is receiving social security. He started receiving it in 1962, but
stopped in 1965 to go to work for Gallo, and started again in 1974. He
appeared quite vigorous and had been doing farmwork a week before the
hearing. He expressed a desire to return to Gllo. n the facts in this
Record, | can only conclude that he has retained his status as an

economc striker and as an eligible voter.

D sabl ed
1. M cente DeLeon
As aresult of a blowon his head around June of 1974 DelLeon

has a plate in his head, and continues to have probl ens
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of dizziness. At this hearing on Qctober 28, 1975 DelLeon testified that he
under stood hi s doctor woul d clear himfor work in about 2 nonths.

However, records in evidence as WCT-Exhibit 9 reflect that on Novenber 7,
1975 he had fallen and received treatnent for dizzy spells. He apparently
has not worked since the injury, and | cannot say that this record
establishes that he will again be able to work. | rnust find hi mnot

eligible.

2. Bernardina Del Gado

Ms. Del Gado was laid off in May, expected to return to work
in August for the harvest, but spent about 2 nonths on the picket |ine.
Her husband was seriously ill, and has since died. She testified once
that she woul d have returned to work under a Chavez contract, but then
said she woul d not have been able to work because she had to care for her
husband. This is argued to have renoved her fromthe | abor narket, and
thus to prevent her frombeing an economc striker. She is working now
and desires toreturnto Gllo. In viewof her picket line activity, and

all of the testinony, | believe she continues to be eligible.

3. Juan Del Toro
Cel Toro was laid off in My, expected to return in August but

joined the strike. He also testified that he had a
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back injury in an autonobil e accident in June of 1973, and did not work
again until January of 1974. It is contended that he coul d not have worked
in the harvest in August of 1973, and thus never nmade a choice of striking
or working. Again, specul ation about events that never occurred, can bring
different conclusions, but | find Del Toro has denonstrated a conti nui ng

interest in his struck job and is eligible.

4. Felipe Haro

Felipe's father testified that Felipe becane ill during a trip to
Mexico as a result of "sone drug that he took in a drink". "Felipe testified
that he is still going to a Mental Health clinic every fifteen days for
treatnment, and is taking vocational training in a Sate-sponsored program
designed to equip himfor lighter work than field work. He has not worked
for two years as a result of the illness, and this record does not show him
to be still in the status of an economc striker wth a continuing interest

inajob to which he could return. | find that he is not an eligible voter.

5. Rarmundo Martinez

It is argued that Martinez coul d not have returned to work in
August of 1973 "even if the strike had not occurred' because an ul cer had
becone worse and he was receiving nedical treatnent at that tine. Mrtinez

stated that his ul cer has
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bothered himfromtine to tinme over the years, that he gets treatnent
and returns to work. He has been doing field work for contractors, and

clearly is an eligible voter.

D scharged or Quit

1. Mria Amaral

Ms. Araral, the wfe of Jose Araral, was with himand worked in
Rhode Island, and the sane reasoning woul d apply to her. Qher issues were
rai sed, however, which require consideration. She testified on the first
day of the hearing, and an i nexperienced Portuguese translator hel ped
create sonme confusing testinmony. Ms. Araral was tying vines on April 19,
1973, but did not appear for work on April 20. Gonpany policy was that an
unexcused absence of 3 days or nore was a quit, and conpany records show
that she quit as of April 19, 1973. She says that she stopped because the
work was too hard, and woul d have returned for the harvest except for the
strike. She did not picket or engage in boycott activity, but expressed her
support of the UFWin her testinony. | think this testinony is anbi guous,

but amunable to find that she is a striker on these facts.

2. Rcardo Barros
Barros worked at Gallo for 5 years, the last 3 on a year-round

basis. He was granted a | eave on June 19, 1973 to
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extend to July 25 to return to Portugal. As aresult of illness he did not
return until August. He had a Portuguese doctor's certificate which
apparent |y woul d have excused his absence, but did not present it to the
Conpany because he joined the strike in progress. The Conpany |ists himas
quit because of failure to contact the Conpany wthin the required tine. |
find himto be an eligible voter. Hs steady work on a dairy does not
constitute abandonnent of interest in his struck job in light of his

testi nony.

3. Roberto De la Quz

In one of the nost contested cases De la Quz is reported by the
Gonpany to have been di scharged on April 15, 1973 for 9 days of unexcused
absences. He had been working for Gallo for only approxi matel y 3 nont hs,
but, as bi-lingual and educated, he had becone a uni on steward, and had been
i nvol ved in a nunber of grievances. O April 16, 1973 De la Q uz was
reported to the Conpany as being ill. After an absence of 9 days, he
reported for work with a letter froman admnistrator at a URWclini ¢ whi ch
the Conpany refused to accept as an adequate nedi cal excuse. De la Quz
testified that he had the flu; and while not working, decided to drive to
Qoachel | a where he heard of a strike in progress. n April 17 and 18 he was

arrested for trespassing while engaged in union activity. He
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then returned to Livingston, spent 3 days in bed and reported to work. After
t he conpany nmade sone effort to check the nedical report, De la Quz was

di scharged, and the Gonpany still insists that they never recei ved an
adequat e nedi cal certificate signed by a doctor which woul d have nade t he
absences excused. Gllo exhibit 47 is the admnistrator's statenent that De
la Quz was unabl e to work as of April 16, 1973. WWexhibit 19, received
after the hearing closed wth permssion granted by the hearing officer to
all parties, is a nedical report in sone detail on De |a Quz' physical
condition and a | etter addressed to George DO as, nanager of the Snelling
ranch of the conpany and signed by Ixr. John Radebaugh. This letter, if
recei ved, woul d appear to have net all the Conpany's requirenents for a

nedi cal excuse. As indicated, at the hearing the Conpany deni ed ever havi ng
recei ved such a letter, but nothing has been heard since receipt of this
exhibit. Uider all circunstances, while | nake no findings about who
received what letter in 1973, | do believe that in border-|ine cases doubts
shoul d be resolved in favor of the beneficiaries of special provisions, and

| would find that De la Quz is eligible as an economc voter.

4. Estelvino Inacio
Ms. Inacio knew that an absence of 3 days or nore required

noti ce to the conpany or an approved excuse. She quit
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work on May 16, 1973 for reasons of illness and never returned to the
Gonpany, probably because of the strike. There was sone problemin
under st andi ng questions and answers as translated, but | find that Ms.

Inacio quit, and has no status as an economc striker.

5. Cecilia Mendoza

Ms. Mendoza was di scharged on June 14, 1973 for failure to
performduties properly. No grievance was filed over the discharge; and
while the UFWinsists that no grievance was possi bl e because the contract had
expired, | find no basis for review ng this discharge. Ms. Mendoza is not

an eligible voter.

6. FEusebi o Moreno (YBanez)

Mreno was a year round enpl oyee who reports that he had asked
soneone to report himsick, but that the individual failed to do so. Wen
Moreno reported for work, the Gonpany refused to let himcontinue as a
tractor driver, but offered other work. Mreno wanted to return only as a
tractor driver and quit on or about My 20, 1973. A though he parti ci pated
in strike and boycott activity, | cannot find that Mreno was an econom c

stri ker.
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7. Angel o A canco

Fcanco first worked for @llo in 1973. H received
permssion in June of that year to take a nonth's leave to go to
Portugal, but returned only after an absence of 3 nonths. A that tine
in Septenber of 1973, he crossed the picket line to request his job,
which was refused. After that, he joined the strike, but I do not find

that he is an economc striker.

8. Wlter Regnier

Regnier started for Gallo in March of 1973 and quit in My of
the sane year. He stated that he didn't want to work under a "teanster
contract and by insight anticipated what was to happen al nost two nont hs

later. | do not find that he is an economc striker.

9. Pedro Torres
Torres testified that he quit because of pressure from

supervisors. In any event, he has no claimas an economc striker.
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GALLO EMPLOYEES NOT' ON THE APR L (R JUNE PAYRCLL

As | have indicated previously, | do not believe that the statute
expresses legislative intent to grant eligibility to enpl oyees who were on
pai d vacation for a payroll period and preclude eligibility, for enpl oyees
who were off at the sane tine for illness, approved | eave or a host of other
valid reasons. Such an interpretati on woul d rai se serious questions about
equal protection of the |aws under the constitution. Adoption of such an
interpretation woul d mean that none of these enpl oyees are eligible. Al
have worked for Gallo previously and expected to return, but joined the
strike. Al had been paid by the enpl oyer for services perfornmed wthin the
36 nonth period. As a group they remai ned enpl oyees in the conventi onal

sense, but sone individual analysis is required.

1. Mria Afaro 2. Vicente Afaro

M. and Ms. Alfaro present a nunber of the issues raised about
t hese seasonal enpl oyees. They spend part of the tinme in Mxico, part of
the year in other parts of the Lhited Sates and have been comng to this
area for the harvest for several years. They worked for Gallo at harvest
time in 1970, 1971 and 1972 and appeared for work in 1973, but joined the
strike, wal ked on the picket |ine and actively supported the boycott.

Both conti nue do farmwork and wish to return to
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Gl lo. onpany records reflect that both failed to return when recal |l ed
1/13/73. The neaning of that entry in the face of testinony that they were
inthe area only at harvest tine was not explored on this record. Agnes Rose
who had done the dispatching in the UPWhiring hall stated that peopl e who
had pi cked the year before were al ways given preference at harvest tinme over
anyone but seniority enployees. | cannot see that failure toreturnin the
case of these seasonal enpl oyees can operate to destroy their status as
economc strikers.

Evi dence was introduced on Decenber 3, 1975, the last day of the
hearing, that the Alfaros had reapplied for work at Gall o on August 25,
1975. This information had just recently cone to the attention of the
conpany representatives involved here, and the Al faros were not questioned
about it when they testified on Gctober 7, 1975. At one tine when M cente
A faro was questioned about voting in the el ection, he nentioned "signing
up" and in response to another question, said, "I went and signed up because
| knowthat the contract has ended wth the Teansters.” The neani ng of that
nay have been mssed at the tine. As indicated in sone of the previous
anal ysis, an. economc striker can lose his status by seeking to return to
his struck job before the strike is over. However, in viewof the tine that

has el apsed, | do not believe that such unexpl ored

53



evi dence can serve to overcone the presunption of eligibility. I would find

Maria and Micente Aifaro to be eligible. In Pacific Tile, supra, the NLRB

found "that placing thenselves on a hiring list for future openings" did not,

initself, constitute abandonment .

3. CGamlo Aval os

Cam | o Aval os worked for Gallo during harvest in 1970 when conpany
records show that he quit, in 1971 with the records show ng that he was laid
off 11/7/71, failed to return when recal l ed 11/9/71, but was rehired for the
harvest 8/21/72 but failed to return 10/25/72. He testified w thout
contradiction that he received a letter fromthe conpany in Mxico in 1973,
asking himto return for the harvest. Wen he returned to find the strike,
he joi ned the picket |ine and subsequently travelled about the Sate in
support of the boycott. That picture of enpl oynent tends to strengthen the
concl usi on that these seasonal enpl oyees had a basis for expecting to work in

the harvest, and | find Aval os to be an eligible economc striker.

4. Basilio Chavez
Chavez was not on either payroll, but unlike nost of the enpl oyees
considered in this section, Chavez was not a seasonal enpl oyee, and his

record illustrates the lack of |ogic
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inrestricting eligibility to the two payrol| periods and pai d vacati ons.
Chavez had worked for Gallo for about five years and lived on Gallo
property. He had been ill, and was not working during the two payrol
periods, although he continued to live in Gallo housing, and was Presi dent
of the Ranch Coomittee. | would certainly find Chavez to be eligibl e except
that he was discharged on June 22, 1973 for bringing a pistol on conpany
property. The evidence strongly suggests that it was a plastic toy, but
this discharge cannot be said to be part and parcel of the strike and no
grievance was filed since the contract had expired. Wile | have serious
doubts that the di scharge was for just cause, | see no basis for overruling
the deci sion of the conpany under the circunstances. | nust find Chavez

not eligible.

5.  Luci nda Goel ho

Ms. oel ho worked for Gallo from1969 to Decenber 29, 1972 when
she "quit" because she had the flu. Wile a voluntary quit nay prevent a
claimas an economc striker, these terns are not works of art, especially
after filtered through an interpreter. She was ready to work in 1973, but
joined the strike, picketed and spent five nonths in San Franci sco on the

boycott. | would find her to be an eligible economc striker.
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6. Serrafin Qorreia

Gorreia al so was not a seasonal enployee. He had worked at Gall o
since 1966, and was granted | eave in Novenber of 1972 for a nonth for a
visit to Portugal. He was ill in Portugal and did not return until around
March 15, 1973, when he presented a doctor's certificate to the conpany.
According to his testinmony, he was told that in spite of the certificate,
he had failed to notify the conpany in advance, and woul d not be rehired
until harvest tine. A grievance was filed, but not pursued after denied at
step 2. Unhder all the circunstances, including the timng of these events
wth respect to the expiration of the contract and the strike and the
apparent offer of a chance to return to work in the harvest and his

pi cketing and boycott activity, | find that Gorreia is an eligible economc
striker.

7. Andronico Duran 8. Bertha Duran

9. (oncepcion (Hores) Duran

Androni co and Bertha started for Gallo on 10/ 9/ 72 and CGoncepci on
on 10/5/72 and all three were laid off on 10/26/72. Wile short term
enpl oyees, they were entitled to preference in the next harvest season, and
insist they wsh to return. Androni co and Bertha picketed and all three

supported the boycott. | think all three are eligible voters.
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10. Maria Fernandez

Ms. Fernandez started for Gallo in 1971, was not a full-tine
enpl oyee and | ast worked fromNMy 2, 1973 to May 22, 1973 when she was
laid off. Thus, she was on neither payroll, but joined the strike,

pi cket line and boycott. The payroll issue is the only serious natter

involved, and I find her eligible.

11. Rosalio Gnzal ez

Rosal i 0 Gnzal ez was hired in Decenber of 1972, was laid of f
3/28/ 73, was on a | eave of absence from3/31/73 to 5/30/73, and was | aid of f
June 5, 1973. He both picketed and participated in the boycott activity,
and al though he has had fairly steady farmwork, he testified that he woul d
rather return to Gallo under a Chavez contract because it was closer to

where he lived. | find that he is an eligible voter.

12. Jose Macias (Mg i a)

Maci as worked at Gallo in 1972, and as in sone cases nentioned
above, is listed by the Gonpany as failing to respond to a recall notice.
He also joined the strike in 1973, continues to do farmwork, and as in the
ot her cases, could be expected to have returned in 1973 absent the strike.

| find himeligible.
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13. Dani el Magdal eno (Verdusco)

14. Jesus Magdal eno

15. Jose Magdal eno

16. Ranona Magdal eno

This famly of four has a hone in Santa Paul a,
Galifornia, but the summary of conpany records prepared by the Gonpany and
in evidence as UFWExhibit - 3 shows they have been wor ki ng during harvest
time at Gllo since 1967, wth mnor differences in the dates for each
individual. Al four are listed as having failed to return when recal |l ed
in 1973. Jose Magdal eno illustrates sone of the previous anal ysis of
t hese seasonal enpl oyees in that he is shown to have failed to return when
recal led 11/9/71, but was still hired for the harvest 8/ 16/72. Both Jose
and Dani el are shown as quits in previous years, but were rehired for the
harvest in the follow ng years. Al four joined the strike, picket |ines
and boycott in 1973, have continued to return to this area to do farmwork
and expressed their continuing interest in Gdlo. | believe all four
clearly to be eligible as seasonal enpl oyees who are economc strikers.

As in the case of the Aifaros, there was testi nony on the | ast
day of the hearing that the Magdal enos had reapplied for work at Gall o on
Septenber 29, 1975, and Gall o Exhibit 90,
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received after the hearing and admtted, is a copy of the sign-up sheets.
They testified in this proceeding on Gctober 10 and 11, and were not
questioned about this natter. Again, in viewof the entire record includi ng
the amount of tinme in a seasonal industry, | amunable to evaluate this
evi dence, and do not conclude that it operates to overcone the presunption
of eligibility of an economc striker.

17. EBsperanza Nunez

Ms. Nunez started at Gallo in 1970, and in 1973 worked from March
5to March 28 and fromMay 2 to My 22 when she was laid off. She picketed
only for a fewdays. She has since worked in packi ng houses, but stated a
preference for field work at Gallo. The record in this case is sketchy, but
| find no objective evidence which woul d destroy her claimto be an econom c

striker.

18. Juana de R vas

Ms. Rvas started at Gallo in 1971 and worked sone in March
and again in May of 1973. She joined the strike and was very active in
t he post-pi cketing boycott. She went to H Paso wth her husband and
returned to Galifornia wth him She stated that her activities had been
restricted to being a housew fe until harvest tinme in 1975 in picking

grapes. In a
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1976 application of the lawto a 1973 striker, | would find that she has

retained her eligibility.

19. Manuel a Sanchez

Ms. Sanchez worked at Gallo in 1972 and 1973, being laid of f
5/22/73. She participated in the picketing and boycott, and expressed a
desire to return to her struck job. Little objection is raised except that
she was not on either payroll nmentioned in the statute. | find her

eligible.

20. Maria Sandoval

Ms. Sandoval worked at Gallo in 1972 and until 3/31/73 when she
obt ai ned | eave fromthe conpany because she was expecting a child. The
child was born Septenber 12, 1973, and while the pregnancy apparently
prevented her participation in the picketing, she did join in the boycott.
An argunent is nade that she had quit because she did not respond to recall
in June of 1973; but in the circunstances, that woul d seemto be irrel evant.

| find that she is an eligible voter.
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BEMPLOYEES WHO D D NOT TESTI FY

Thi rteen enpl oyees whose names were on the list of challenged
economc strikers did not testify in this proceeding in person or by
deposition, and no stipulations were entered into about the status of such
enpl oyees. (e, Catalina Serrano (Garcia) appeared to testify, but was not
permtted to do so, after all parties agreed that no chal | enged bal | ot bore
her nane.

Sone evi dence was introduced under fornal protest by the Conpany
because of the hearing officer's ruling that the investigatory hearing was
designed to obtain all information available. These 12 enpl oyees had
ball ots chal | enged on the ground that they were economc strikers. Such
evi dence as was presented shows that some of themwere on one or both
payrolls (Avelino E Da Slva, Tomas Faria, Melvin N ghtengal e, Eva Quesada
and Abdon Sal azar). It was agreed that Luis Coel ho, Jr. had not perforned
any services wWwthin the 36 nonth period and thus was not eligible. Tonas
Faria was clearly shown to have worked for Gallo in 1974 after the strike,
and the UFWadmts that he is not eligible. Wat evidence was admtted
woul d al so tend to show that Socorro A Duran, Jose Duran (Garcia), and
Franci sco Vega Garcia, and R cardo Gonzal ez al so worked after the strike.
The Gonpany reported that a search of Conpany records reveal ed no evi dence

that Pedro Vega Garcia had ever

61



worked for the conpany. Enrique Quesada, who apparently was not
on the payrolls because of illness, is operating a bar wth his
w fe, which the Conpany argues is abandonnent. Avelino E
Da S lva and N ghtengal e were reported as working in pernmanent
jobs within 15 mles of the hearing site, and did not appear to
testify.
After consideration of the available evidence, it is the
conclusion of this hearing officer that there is insufficient basis for any
judgnent as to the eligibility of such forner enpl oyees. Therefore, no

recommendation is made wth respect to enpl oyees who did not testify.

GONCLUDI NG RECOMMENDATT ONS

Pursuant to the preceding analysis, it is ny recoomendati on that the
enpl oyees listed in Appendi X A be found to be eligible voters and that the
enpl oyees in Appendix B be found to be ineligible for the reasons heretofore

indicated. S gned this day of February, 1976.

Respectful |y submtted,

Gerald A Brown, Hearing Oficer
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APPEND X A

BEMPLOYEES RECOMMENDED TO BE FOUND HLI d BLE VOTERS

Fromthe June Payrol |

1. FRobert F. Abbott 28. Manuel |nacio
2. Quadal upe Abrego 29. Joao Lindo, Jr.
3. Jose Amaral 30. Joao Lopes
4. Jose Amaya 31. Manuel Lopez (Cabrera)
5. Augustin Avalos, S . 32. Trinidad Madrigal (Garibay)
6. Quz (Cardona) Briones 33.  Raul Ml donado (Pech)
7. Antonio Caetano 34. Salvador (Chavez) Mgjia
8. Jaine Gaetano 35. Antoni o Meza
9. Julio R Caetano 36. Marcelino Mntoya
10. Horentine Haro Canpos 37. Franci sco Nava
11. Afredo Gastillo 38. Jose Pacheco
12. Leonardo Cavazos 39. Pedro Pacheco
13. Qustavo Hores Quz 40. Lozaro Perera
14. Ana Maria Qul ebro 41. Mnuel Perez
15. Jose Qul ebro 42. Frank Perry
16. Manuel Qunha 43. Roberta R os
17.  Carnen Deleon 44. Qiadal upe R vas
18.  Regino De Lean 45. Horentine Sandoval
19.  Jose De Souza 46. Antonio Slva
20. Mise De Souza 47. Joao Souza
21. Anaro Fernandez 48. NManuel Souza
22. Felipe Mranontes (onzal ez 49. Mnuel F. Terra, .
23. Rodol fo Gonzal es 50. Refugio Trujillo
24. Candel ario Querrero (el asquez) 51. Mrio Vargas
25. Jose Qutierrez 52. Norberto Vargas
26. Qesari o Hernandez 53. Hpolito Yoarra
27. Jose M Inacio 54, Jesus Zuni ga

55. Rosa Zuni ga
From the April Payroll

1. Augustin Aval os, Jr. 12.  Qadal upe Del Toro

2. Paul a de Aval os 13. Juan Del Toro

3. Rcardo Barros 14. Rosario Del Toro

‘4. Andres Cardona 15. Ranon Gonzal ez

5. Gabriel Chavez 16. Barbara Antoni a Quznan
6. Luis M Qoel ho 17. Manuel Hernandez, Jr.
7. Roberto de la Quz 18. Manuel Hernandez, Sr.
8. PRosalinda DelLeon 19. Francisco A lInacio
9. Mcente DeLeon, Jr. 20. Ramundo Marti nez
10. Bernardi na Del Gado 21. Mnuel D Terra
11.  Magdal ena Del Real 22. Rogelio Millanueva
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APPEND X A GONTI NUED

O Neither Payroll

1. Mria C Afaro 11. PRosalio Gnzal ez
2. Mcente Afaro 12. Jose Macias (Mji a)
3. CGamlo Aval os 13. [Dani el Magdal eno (Verdusco)
4. Luci nda Qoel ho 14.  Jesus Magdal eno
5. Serafin Gorreia 15. Jose Magdal eno
6. Juana de R vas _ 16. Ranona Magdal eno
7. Androni co Duran (Garci a) 17. Esperanza Nunez
8. Bertha Duran 18.  Manuel a Sanchez
9. (Goncepci on Duran 19. Mria Sandoval
10. Maria Fernandez
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APPEND X B

BEMPLOYEES RECOMMENDED TO BE FOUND | NELI A BLE

Fromthe June Payrol |

Fromthe April

Nogh,rwNhE

ONoUrWNE

Jose Maria Arroyo
Luis Avila

Refugio Avila
Pedro Bauti sta
Rebecca Bauti sta
Manuel Cabr al
Tonmas DelLeon

Sal vador Her nandez

Payr ol |

Mari a Anaral

Vi cente DeLeon, S .
Augustin Del Toro
Felipe Haro

Estel vino | naci o
Cecil i a Mendoza
Busebi o Moreno

O neither Payroll
1.

Nog,rwhE

Basi | i o Chavez

10.
11.
12.
13.
14.

16.

10.
11.
12.
13.

APPEND X C

Uhbert o Her nandez
Joao S. Lindo, S.
Julio Parra

Franci sco Rosa
Feliciano Urutia, S.
Feliciano Urutia, Jr.
Jose Val enci a (Lopez)
Hrmno G Merra

Jose O osco
Angel o Pi canco
Vel ter Regni er
Pedro Torres
Rosa Mierra
Mark E Wal en

BEMPLOYEES WHO O D NOT TESTI FY AND ABAJT WHOM
NO RECOMMENDATI ONS ARE VACE

Luis Qoel ho, Jr.
Avelino E Da Slva
Jose Duran (Garci a)
Socorro A Duran
Tomas Faria

Franci sco Vega Garci a
Pedro Vega Garcia

10.

12.
13.
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R cardo Gonzal ez
Mel vin N ghtingal e
Enri qgue Quesada
Eva Quesada

Abdon Sal azar

Catal ina Serrano (Garci a)
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