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DEA S ON AND CRDER
O June 12, 1979, Admnistrative Law Gficer (ALO Joel Gonberg

i ssued the attached Decision in this proceedi ng. Respondents and the General
Qounsel each filed exceptions,? a supporting brief, and a reply brief. The
Charging Party also filed a reply brief.

The Board has considered the record and the ALOs Decision in |ight

of the exceptions and briefs, and has deci ded

Y'I'n his exceptions, the General Gounsel contends that Newport Beach
Cevel opnent Conpany (Newport) is engaged in a joint venture wth R vcom
Gorporation. At the hearing, after the General Gounsel conpleted his case-in-
chief, the ALOdismssed Newport as a Respondent, finding that it was neither
an agricultural enployer nor a joint enpl oyer wth Rvcom A that point, the
General ounsel first raised the i ssue of a possible joint venture between
Newport and Rvcom The General Gounsel and Newport's counsel, who served al so
as Rvcoms counsel, agreed that if the General (ounsel raised the joint
venture i ssue at a subsequent conpliance proceeding in this matter, Respondents
woul d not rai se due-process objections that they were precluded fromputting on
a case during the unfair-|abor-practice hearing. Accordingly, we shall not
consider or decide the nerits of the joint venture issue at this time, but we
note that the issue nmay be raised in the event of a future conpliance
pr oceedi ng.



to affirmthe rulings, findings, and conclusions of the ALOto the extent
they are consistent with this Decision, and to adopt his recommended Q der
as nodified herein.

Agricultural Enpl oyer Satus of R verbend Farns, Inc.

Respondent s except to the ALO s concl usion that R verbend Farns,
Inc. (Rverbend), is an agricultural enployer. V& find no nerit in this
exception. Both R verbend, as the harvesting and packi ng operation, and R vcom
Gorporation (Rvcon), as the farmng operation, contracted wth a conpany
called Triple Mto performwork on the Rancho Sespe property. Triple Mharvests
and hauls the fruit for Rverbend to the R verbend packi ng house. Benny
Martinez, ower of Triple M supplies the |abor, sets the wages for the crews,
and provi des the harvesting equi pnent and the vehicles for hauling the fruit to
R verbend' s packi ng house. Respondents contend that Triple Mfunctions as a
customharvester, rather than nerely as a |l abor contractor for R verbend, and
that it shoul d be considered the enpl oyer of the persons on its payroll.

W affirmthe ALOs conclusion that Rverbend, rather than Triple M
Is the agricultural enpl oyer of the harvest enpl oyees. Al nanagenent deci sions
as to the agricultural operations at the Rancho Sespe property are nade by
Larry Harris, nmanager of both Rvcomand R verbend. R verbend personnel
exercise their own initiative and judgment in overseeing the day-to-day harvest
operations. They instruct Martinez and his crews as to where and when to pi ck
the fruit and the nunber of boxes to be filled. In contrast, Mrtinez

possesses
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no i ndependent or nanagerial control over the agricultural operations. See,

e.g., Jack Sowells, Jr., 3 ALRB No. 93 (1977); Napa Valley M neyards ., 3

ALRB No. 22 (1977). Athough there was no evidence that R verbend personnel
exercise any authority to discipline or discharge the Triple Mharvest workers,
R verbend fiel d departnent enpl oyees are in the fields daily, checking for

qual ity control, whereas Martinez, Triple Ms only supervisor, visits the
property only once to three tines a week.

R vcom R ver bend nanager Larry Harris exercised a great deal of
control over the selection and work of the Triple Mcrew nenbers enpl oyed on
the Rancho Sespe property. He assenbl ed crews from enpl oyees who had previously
perforned work for R verbend as Triple Menpl oyees, and he used Martinez to aid
himin selecting the best workers. Harris transferred workers fromthe Triple
Mpayrol|l at Rverbend to the Rvcompayroll. H also transferred R vcom
enpl oyees performng cul tivation work to the Triple Mpayrolls to do harvest
work for Rverbend. Respondents' assertion that Harris® actions in naking these
transfers cane only at the direction of and wth the authorization of Mrtinez
IS not borne out by the testinony.

The record clearly establishes that Rverbend, rather than Triple M
has the substantial, long-terminterest in the ongoi ng agricul tural operati on.
Upon consi deration of the above factors and the total activity of both
entities, we conclude that Rverbend is the agricultural enpl oyer of enpl oyees

working at the Rancho Sespe property on the Triple Mpayroll.
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Joe Maggio, Inc., 5 ALRB No. 26 (1979); Gorona (ol | ege Heights O ange and Lenon
Associ ation, 5 ALRB Nb. 15 (1979).

S ngle Enpl oyer Satus of R verbend and R vcom

Respondent s except to the ALO s concl usion that R verbend and R vcom
are joint enployers.? W find no nerit in this exception. W conclude that
R vcomand R verbend constitute a single, integrated enterprise at the Rancho
Sespe property. Factors to be considered in establishing such status are the
interrelation of the operations, common managenent of busi ness operati ons,
centralized control of |abor relations, and coomon ownership. No single factor
Is determnative and we wll not nechanically apply a given rule in naking this
determnation. See., e.g., Avatti Farns, Inc., 3 ALRB No. 83 (1977); Louis
Pelfino ., 3 AARB No. 2 (1977); NLRBv. Triunph Quring Center, 571 F. 2d 462
(9th dr. 1978); Sakrete of Northern Galifornia, Inc., 137 NLRB 1220, 50 LRRM
1343 (1962), affirned, 332 F. 2d 902 (9th dr. 1964), cert., denied 379 U S
961 (1965).

The record shows that Larry Harris is president and

Z Respondents assert that R verbend was not a respondent throughout the

course of the hearing. At the start of the hearing, the ALO di smssed R verbend
as a respondent and the conplaint was anended to all ege, as a respondent,

"R vcom Gorporation, a wholly owed subsidiary of Rverbend Farns, Inc." The
ALOnoted that his action did not go to the issue of what liability, if any,

R verbend mght have incurred for unfair |abor practices coomtted by R vcom
During the General (ounsel's case-in-chief, the ALOnoted that the testinony
had rai sed the possibility of R verbend s having separate agricul tural - enpl oyer
status. A the end of Rverbend s case, the conplaint was anended to al | ege
that Rvcomand R verbend are joint enployers and that, as joint enpl oyers,
they violated certain sections of the ALRA V¢ find that R verbend was-,
properly joined as a party herein.
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nmanager of both corporations. R verbend owns all of the R vcomstock and has
an exclusive contract wth Rvcomfor its fruit, signed by Harris on behal f of
both conpanies. R vcomperforns the pre-harvest activity at the Rancho Sespe

property, while R verbend harvests and packs the fruit. As in Abatti Farns,

Inc., supra, thereis an integration of two functionally different parts. Larry

Harris nakes the day-to-day nanagenent decisions for both conpanies. Further,
Harris obtai ned R vconis | ease to farmRancho Sespe in order to create new
narketing opportunities for Rverbend, and he geared the timng of, cultivation
activities at Rvcom such as | enon pruning, to provide B verbend a narketing
advant age.

Harris al so has actual control over all the R verbend and R vcom
enpl oyees. Harris has transferred R verbend manageri al enpl oyees and Triple M
field workers harvesting for Rverbend to the Rvcompayroll. He has al so
transferred R vcomenpl oyees to the Rverbend payroll. Harris repeatedy
asserted his concern for, and his efforts towards, devel oping a unified,
stabl e, year-round work force, which woul d necessarily entail the interchange of
R vcom pre- harvest enpl oyees and R verbend harvest enpl oyees.

Respondents assert that Harris has no control over the wages, hours
and working conditions of the Triple Mcrews enpl oyed by R verbend, and that
Harris therefore does not possess centralized control of |abor relations.
Respondent further clains that the absence of centralized control precludes a

finding that R verbend and R vcomare a singl e enpl oyer.
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W find no nerit in Respondents' contentions. Frst, it has al ready been

poi nted out that R verbend does exert daily control over the working conditions
of the Triple Mcrews and over the sel ection of the enpl oyees, and that Harris
transfers enpl oyees between the R verbend and R vcompayrolls. Wile it is true
that Martinez sets the wage scale for the Triple Menpl oyees, Harris does
exer ci se sone control over the terns and conditions of enpl oynent for these
workers. Under NLRA precedent, a finding of single-enployer status does not
reqgui re a show ng of control over labor relations at the local |evel, but nay

I nst ead be based upon evi dence of control and a centralized | abor relations
policy at the top-nanagenent level. See Sakrete of Northern Galifornia v.

NLRB, 332 F. 2d 902 (9th dr. 1964), cert, denied 379 US 961 (1965).

Second, al though the NLRB consi ders common control of | abor
relations to be an inportant factor in determning whether certain entities

operate as a single, integrated enterprise, Gerace onstruction, Inc., 193 NLRB

645, 78 LRRM 1367 (1971), the absence of a common | abor-rel ations policy does
not preclude finding single enpl oyer status. Abatti Farns, Inc., supra;

Ganton, Garp's, Inc. , 125 NLRB 483, 483-484, 45 LRRM 1147 (1959). This is

especially true in cases arising under the ALRA Labor contractors who supply
agricultural labor nay exert a substantial anmount of direct control over the
wages

LTI

THLLTTTTTTTEE T
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and working conditions of the enployees,? and yet are excluded fromthe
statutory definition of an agricultural enployer. Labor Gode Section
1140.4(c). The result is that in agriculture the statutory enpl oyer nmay not
exercise direct control over wages and working conditions of the enployees. In
view of the unique role of the farmlabor contractor in agricultural

enpl oynent, less weight is accorded to the factor of direct control over |abor
relations than in the industrial setting.

Respondent s al so except to the ALOs finding that R vcomis operated
exclusively for Rverbend s benefit, asserting that R vcomfunctions as woul d
any other outside grower inrelation to Rverbend. Wile there is evidence that
Harris plans to institute limted operations at R vcomwhich would not directly
benefit R verbend, such as planting gerani uns and veget abl es, the evi dence
viewed as a whol e establishes that the two conpanies are so integrated as to
constitute a single enterprise. Harris' control over both corporations, the
I nt erchange of enpl oyees between R verbend and R vcompayrol|s, R verbend s
ownership of all the R vcomcommon stock, the use of a. centralized conputer
systemfor payrolls, and Harris'assertion that he intends to use R vcomto
further Rverbend s foreign-export marketing activities, all indicate that

R vcomis not sinply an outside grower.

¥ The definition of a farmlabor contractor, as set forth in Labor Code
Section 1682(b), includes "any person who... supervises, tines, checks, counts,
wei ghs, or otherw se directs or neasures [agricultural enpl oyees'] work."
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Section 1153(c) and (a) Molations - Respondents' Refusal to Hre

Respondent s except to the ALOs concl usion that they viol ated Labor
Gode Section 1153(c) and (a) by their refusal to hire any forner enpl oyees of
National Property Managenent Systens (NPMB) at Rancho Sespe. Respondents cl ai m
they acted lawfully in refusing to hire the forner NPVB enpl oyees and in hiring
enpl oyees who had fornerly worked for R verbend. For the reasons di scussed
bel ow we find that Respondents viol ated the Act by discrimnatorily refusing
to consider or hire any forner NPMS enpl oyees.
V¢ start wth the principle that the Act nust-rBe enforced in such a
way as to acknow edge and give appropriate weight both to the right of
enpl oyers to structure their businesses in the nanner which they desire and to
the policies of protecting enpl oyees and stabilizing |abor relations.
The obj ectives of national |abor policy, reflected in established
principles of federal law, require that the rightful prerogative of
owners independently to rearrange their busi nesses and even elimnate
t hensel ves as enpl oyers be bal anced by sone protection to the enpl oyees

froma sudden change in the enploynent relationship. John Wley & Sons
v. Livingston, 376 US 543,549 (1964) (enphasis added).

Wile a new enpl oyer is generally entitled to restructure a
busi ness, and in fact is encouraged to do so by our conpetitive economc
system we are nmandated to insure that even where a busi ness changes hands,
the rights of the forner enpl oyees and the goal s of the |abor |aws are not
obliterated. As Judge Leventhal said in his concurrence in

Internation Association of Machinists, Dst. Lodge 94 .
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The purchaser of a business does not take title unencunbered by
the | abor relations obligations of his predecessor. He is well
advi sed to anal yze | abor title as nuch as real title. Rooted in our
conpetitive enterprise systemis a strong policy in favor of free
transfer of assets and flexibility of new nmanagenent attuned to
economc efficiency. This is not, however, an absol ute value. It
nust be bal anced agai nst the policies of protection for |abor and
stability of |abor relations that are enbodied in the federal |abor
statutes. Uhder the policies of these | ans the new owner does not
start wth a conpl etely bl ank sl ate. International Association of
Machi nists, Ost. Lodge 94 v. NLRB, 414 F. 2d 1135, 1139 (D.C drr.
1969) (footnote omtted).

The right of a new enpl oyer to restructure its business includes the
right to select its own enployees. It is not bound by the lawto hire the

enpl oyees of its predecessor. |In Howard Johnson Go. v. Hotel Enpl oyees, the

Lhited Sates Suprene Gourt, quoted fromits opinion in NNRBv. Burns Security
Services, 406 U S 272 (1972):

W found [in Burns] that nothing in the federal |abor |aws
"requires that an enpl oyer...who purchases the assets of a business be
obligated to hire all of the enpl oyees of the predecessor though it is
possi bl e that such an obligation mght be assuned by the enpl oyer."
406 US., at 280 n. 5....Burns enphasi zed that "[a] potential enployer
nay be wlling to take over a noribund business only if he can nake
changes in corporate structure, conposition of the labor force,... and
nature of supervision." 406 US at 287-288.

Howard Johnson Go. v. Hotel Enpl oyees, 417 U S 249, 261(1974).

The new enpl oyer nay not, however, refuse to hire the enpl oyees of its

predecessor for discrimnatory reasons. The Gourt in Howard Johnson went on to

say:

d course, it is an unfair |abor practice for an enpl oyer to discrimnate
inhiring or retention of enpl oyees on the basis of union nenbership or
activi(tg/ under Section 8 (a) (3) of the [NLRA the equival ent of Section
1153 (c
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of the ALRAl. Thus, a new owner could not refuse to hire the

enpl oyees of his predecessor sol el y because they were uni on nenbers or
to avoid having to recogni ze the union. See NLRBy. Burns Security
Services, 406 US 272, at 280-281, n. 5; K B & J. Young s Super
Markets v. NLRB, 377 F. 2d 463 (9th dr.), cert, denied, 389 US
841(1967); Tri Sate Mintenance Gorp. v. NLRB, 132 US App. DC
368, 408 F. 2d 171 (1968). Howard Johnson (o. v. Hbotel Enpl oyees,
supra, at 262, n.8.

It is nowour task to apply these principles to the facts of the
instant case and, specifically, to determne whether Respondents' failure to
hire any of the fornmer NPVB enpl oyees constituted unl awful di scrimnatory
conduct or was sinply part of a reorganization of the new y-acquired busi ness
enterprise. Ve find, however, that the task is not so sinple as it first
appears, and that rather than finding one clear statenent of Respondents'
purpose, we nust sift through all the facts, and draw i nferences fromthe
avai l abl e evidence. As Judge Frank wote:

But courts and other triers of facts, in a miltitude of cases, nust
rely upon such evidence, i.e., inferences fromtestinony as to
attitudes, acts and deeds; where such matters as purpose, plans,
designs, notives, intent, or simlar natters, are invol ved, the use of
such inferences is often indispensabl e. Persons engaged i n unl awf ul
conduct seldomwite letters or nake public pronouncenents explicitly
stating their attitudes or objectives; such facts nust usually be

di scovered by inference; the evidence does not come in packages

| abel | ed, "UWse ne," |ike the cake, bearing the words "Eat ne," which
Aice found hel pful in VWnderland. F. W Wolworth Go. v. NLRB, 121 F.
2d 658, 660 (2d Ar. 1941) (footnote omtted).

The UWhited Farm Vérkers of Amwrica, AFL-QO (UAW, was
certified as the collective bargaining representative of the NG
enpl oyees at Rancho Sespe on My 17, 1978. The UW and NPMS had

participated in negotiations but had not yet
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reached a col | ective bargai ni ng agreenent by January 16, 1979, the date when
the property was transferred to Newport Beach Devel opnent Gonpany (Newport) and
was | eased by Rvcom Larry Harris testified that he had becone aware through
trade sources of the organizing activities and the election results at Rancho
Sespe in late spring or early sumer of 1978.

The NPMVB enpl oyees were experi enced year-round enpl oyees.
Approxi mately thirty to forty percent of these enpl oyees had been working at
Rancho Sespe for nore than ten years, and about ten percent had been wor ki ng at
the ranch for over twenty years. There was no question rai sed regardi ng their
qualifications as citrus enpl oyees. In fact, Harris nade no inquiries at all
as tothe abilities of the workers, and steadfastly refused even to consi der
these enpl oyees for hire. Despite repeated requests for enpl oynent by the
forner enpl oyees, Harris refused to neet wth them and rejected outright their
offers to work.?

| medi at el y upon taking over the operations at Rancho Sespe, Harris
distributed eviction notices to the enpl oyee-residents, rejected the UPWs
reguest to bargain and its request that Harris hire the workers, and brought in
Triple Menpl oyees who had previously worked for R verbend.

Respondents set forth several explanations for their

¥ The only exception to Harris' refusal to neet with the
workers was a secret neeting he held wth nine former NPVB enpl oyees on
the night of April 5, 1979, the date that Respondent began to present
its defense at the hearing in. this case.
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refusal to consider or hire any of the former NPVB enpl oyees. Harris clains
that he needed a skilled, conpetent crewfamliar wth his node of operations,
and that he was going to change the nethods of operating Rancho Sespe so
dranmatically that the forner NPV enpl oyees woul d not be able to adapt. Harris
al so stressed his wsh to award his enpl oyees' previous service wth year-round
enpl oynent, and to fulfill a promse he had nade to his enpl oyees to hire them
if he obtained the ranch. Respondents clained that here, as in previous
takeover situations, they foll owed the managenent princi pl e whi ch opposes

hi ri ng enpl oyees of the predecessor. Respondents further claimthat the-
«fornmer NPVB enpl oyees insisted that all or none be hired, and that Harris
could not neet this condition since he intended to nake the ranch | ess | abor
intensive. Another reason advanced for hiring former R verbend/ Triple M

enpl oyees, rather than the forner NPNMG enpl oyees was that Harris needed to
start the agricultural operations imediately in order to neet the heavy rental
obl i gations R vcomhad, undertaken

d ose examnation of the record has brought to the surface the
superficial and inconsistent quality of Respondents' clains, and convinces us
of their discrimnatory notives.

Respondents claimthat by hiring their own forner enpl oyees rather
than the NPVG enpl oyees, they were guaranteeing a skilled, conpetent work force
famliar wth Respondents’ nethods. A close |ook at records submtted at the
heari ng shows, however, that Respondents' enpl oyees did not have the | ong

service clained. None of the enpl oyees had been wor ki ng
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for Rverbend for nore than two years, and several had been working for only
three nonths before R verbend started business at Rancho Sespe. Over half the
forner R verbend ei npl oyees hired to work at the ranch had worked for R verbend
| ess than one year. Even as to those who were hired two years before, nost had
wor ked only as seasonal enpl oyees for R verbend.

In addition, the evidence shows that approxi mately thirteen people
who had never worked for R verbend before were enpl oyed by Respondents. The
expl anation proffered by Respondents for hiring these enpl oyees is that
tenporary enpl oyees were hired to help wth frost protection and .. ot her
natters. BEven in hiring tenporary hel p, Respondents did not consider the large
pool of forner enpl oyees seeki ng work

Respondents claimthat the radical operational changes they plan to
nake in the agricultural operations necessitate reliance on their own
enpl oyees, rather than on the fornmer NPMS enpl oyees, who are experienced in
different techniques. A reviewof the planned changes, however, reveal s that
nost are in the area of pre-harvest, cultivation techniques, rather than in
harvesti ng techniques. For instance, Respondents plan to change the nethods of
irrigation, frost protection, and weed eradication. Respondents' argunent is
weakened si nce R verbend apparently previously perforned only harvest and
packi ng operations, and perforned no pre-harvest work. In fact, Harris
testified in detail that he never intended to farmRancho Sespe, that he was
only interested in obtaining the fruit, and that he forned Rvcomonly after it

was appar ent
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that in order to harvest and narket the fruit, he woul d have to take over a
| ease of the ranch. Harris further explained that Triple Mperforns pruning
work for Rvcom "just |ike any outside grower."

Respondents rely in part on a promse which was al |l egedl y nade by
Harris to the forner R verbend enpl oyees that he woul d hire themat the ranch.
First, it isunlikely that Harris woul d have nmade any promse to the enpl oyees
as clained, given his |ack of any personal relationship wth them Harris did
not know t he workers individually, and did not even know whet her, anong t he
group w th whom he spoke, any had worked for R verbend before. Second, the
conversation as described by Harris falls short of being a real coomtnent to
the R verbend enpl oyees. Harris clains that he spoke with one crew of between
forty and forty-five peopl e wvhomhe consi dered to be good workers and | oyal
enpl oyees, and told themthat they woul d have the first opportunity of any
enpl oynent in Ventura Gounty. At the tine of this conversation, Harris coul d
not have considered his eventual |y obtai ning any interest in Rancho Sespe as
nore than a renote possibility, and the "promse" is |ikew se vaguel y stated.
In addition, Harris testified that he spoke to only one crew conprising forty
or forty-five of Rverbend s 500 enpl oyees. At the tine of the hearing,
seventy-three peopl e had been hired by Respondents, approxi nately sixty of
themforner R verbend enpl oyees.
TETHTTETTELTTT ]
TETHTTETTELTTT ]
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There is no evidence of any pronise or cormitnent? to many of the peopl e
hired by Respondents.

Respondents claimthat here, as in prior situations where Harris
took over farns, he foll owed a managenent practice of not hiring the enpl oyees
of the failing business. Wiile Respondents may certainly endeavor to inprove
the financial situation of the ranch by instituting new techni ques and
operations, as they have indicated they plan to do, the record is devoid of any
indication that the NPV enpl oyees were responsi bl e for the financial status of
their forner enpl oyer. As, has been indicated, Harris never even consi dered
any- «of these workers for enpl oynent, although he never questioned their skills
and abilities. Harris’ concerns do not adequately expl ain his whol esal e
rej ecti on of nonmanagerial enpl oyees.® V¢ note further that Harris' prior
experience in taking over enterprises was limted to one non-farmng enterprise
- a packing house wth eighty enpl oyees - and three citrus ranches, all nuch
snal l er than Rancho Sespe. There was little evidence concerning these ot her
enterprises. V& further note that such a nmanagenent practice nay conflict wth
the Act's policy of encouraging stable labor relations, and wll frequently

result inthe refusal to hire fornmer enpl oyees who are represent ed

Y Harris' clained attachnent to his forner enpl oyees appears di si ngenuous
inlight of his claamthat it is Triple Mrather than R verbend which is the
enpl oyer of the enpl oyees.

9 Moreover, only two individual s previously enpl oyed by NPVB were
retained by Harris, as consultants; both had been supervisors for NPVE.
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by a uni on.

Respondent s cl aimthat the NPVB enpl oyees denanded that all or none
of thembe hired, and that because Respondents were planning to hire fewer
enpl oyees than NPVB had, they could not neet this demand. A close review of the
testinony shows, however, that while the enpl oyees denanded that they all be
hired, they never inposed the all-or-none condition.” The record further
di scl oses that Respondents never offered to hire any of the forner enpl oyees
but, rather, refused even to consider themfor enpl oynent. Wen DFW
representative Emlio Hierta denanded that R vcomnegotiate wth the UFWon
January 18, 1979, Rvcomanswered that it refused to negoti ate because
recognition of the UFWwoul d viol ate Section 1153(f) of the Act. On January 31
and February 1, the enpl oyees and the Uhi on requested enpl oynent for all of the
workers. No "all or none" condition was attached. Harris refused to neet wth
the enpl oyees. Wil e Respondents claimthat no jobs were avail abl e on January
18, the record shows that many enpl oyees were hired soon after that date and

t hr oughout January.

7 A though Respondents, in their brief, repeatedy refer to the enpl oyees'
denand for enpl oynent as "all or none,"” not a single wtness described the
denmand in those terns. Respondents correctly quote Sheriff's deputy Mendez as
testifying that enpl oyee representative Jaine Zepeda told him "that he wasn't
going to accept just a couple of people being hired, that it was a fight for
all the people," and that the enpl oyees’ denand never changed. Respondents
claimthat Mendez testified that he al ways understood t he enpl oyees’ denand to
be "to hire all of themas a unit or none of them" Unlike the Respondents, we
can easily distinguish between a denand to hire all of the forner enpl oyees and
aI Iconditih_on tCI hat none of the fornmer enpl oyees woul d accept enpl oynent unl ess
all are hired.
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A though Respondents claimthat their heavy rental obligation forced
themto begin operations i mmedi ately with enpl oyees they knew to be good
workers, the evidence shows that in fact Respondents did not change nany of the
forner ranch operations quickly, and were still in the planning stages three
nonths after the takeover. Harris testified that for a period of tine after he
took over the ranch operations, there was little farmwork to be done due to
the heavy rains and the absence of harvest. And in md-Mrch, three nonths
after the sale, Harris indicated that he was still basically planning, and that
wthin a fewnore nonths the new operati ons woul d be underway.

After reviewng all of the evidence in detail, and keeping in mnd
the Respondents' right to order their business as they see fit, we are
persuaded that the |lack of consideration given the forner enpl oyees was based
upon Respondents' desire to avoid dealing wth the union. Wiile there was no
direct evidence of anti-union ani nus on Respondents' part, close examnation of
Respondents' nany expl anati ons for refusing even to consider this | arge pool of
avai | abl e, experienced enpl oyees di scl oses nerely superficial, unfounded and
contradi ctory excuses, |eaving only the expl anation that Respondents sought to
avoi d hiring enpl oyees who had al ready chosen the UFWas their collective

bargai ni ng representative. Section 1153(c) and (a) Miolations - Respondents'

Bviction Action

Respondent s except to the ALO s concl usi on that Respondent

violated Section 1153(c) and (a) of the Act by
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evicting the forner NPVG enpl oyees. Ve find no nerit in this exception. Wen
an enpl oyee is evicted fromconpany housing foll ow ng a discrimnatory
discharge, it may be inferred that the eviction stemmed fromthe sane
discrimnatory notives as the discharge. W T. Garter and Brother, 90 NLRB
2020, 26 LRRM 1427 (1950); devel and Veneer (onpany, 89 NLRB 617, 26 LRRM 1005
(1950); Flice Estate Vineyards, 4 ALRB No. 81 (1978). The sane | egal

principle applies here. The facts here denonstrate the interrel ati on between
the discrimnatory refusal to hire and the evictions. |nmediately upon
takeover, Harris distributed eviction notices to all fornmer NPVB enpl oyees,
refused to consider themfor enpl oynent, and refused to neet wth the union
repr esent at i ves.

The justifications presented by Respondents do not explain the
haste w th which the eviction process was begun. V& note that while Harris
clains that, prior to January 16, he gave no thought to the | abor canp which
contai ns over two hundred dwel lings and did not realize that enpl oyees of the
ranch lived there, Harris took action to evict these enpl oyees i medi at el y upon
t akeover .

As we find that the distribution of eviction notices was part and
parcel of Respondents' discrimnatory refusal to consider or hire the forner
NPVE enpl oyees, we concl ude that Respondents viol ated Section 1153(c) and (a)
by the evictions.

TETHTTETTELTTT ]
TETHTTETTELTTT ]
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Section 1153(e) Mol ati ons

Respondent s except to the ALO s concl usion that Respondents have
a duty to bargain wth the UPWas the successor to NPN& Ve find no nerit in
this exception.

Respondent s argue that because there is no continuity of the work
force? between the NPVB enpl oyees and those enpl oyees hired by Respondents, an
essential el enent of successorship is lacking. It was Respondents' illegal
refusal to consider or hire any of the forner NPNMS enpl oyees which resulted in
a lack of continuity of the work force. Were the successor enpl oyer's
discrimnatory refusal to hire the predecessor’'s enpl oyees has caused the
absence of work force continuity, the continuity wll be presuned. N.RBv.
Foodway of H Paso, 496 F.2d 117 (5th dr. 1974); K B & J. Young s Super
Markets, Inc., v. NNRB 377 F. 2d 463 (9th dr.) cert, denied, 389 US 841
(1967).

Respondents further argue that, even if they had hired the NPN6
enpl oyees, continuity of the work force would still be lacking. Respondents
claamthat there are twenty-five enpl oyees on the R vcompayrol| as opposed to
the 140 enpl oyees in the bargaining unit of the predecessor, and that such a

reduction in size renders the present unit unrepresentative. V¢ di sagree.

¥ nhder the NLRA continuity of the work force is present if the najority of
t he successor's enpl oyees were enpl oyees of the predecessor. Howard Johnson
. v. Hotel Enployees, supra; NLRB v. Burns Security Services, supra. In
H ghl and Ranch and San d enmente Ranch, Ltd., 5 ALRB No. 54 (1979), we found
that the concept of work force continuity nust be applied nore flexibly in the
agricultural setting, due to the high turnover in seasonal enploynent. In this
case, however, the forner NPV enpl oyees were a year-round, permanent | abor
force, nmany of whomhad nore than ten years service.
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The record shows that the work force under the new nanagenent is nuch |arger
than twenty-five people. A summary, introduced into evidence, shows nore than
seventy peopl e on Respondents' payroll. Ve also note that naj or harvesting
activities, particularly the sunmer harvest of 700 acres of Val enci a oranges,
had not yet begun as of the date of the hearing.

W note also that'a reduction in the size of the bargai ning unit
does not necessarily render the unit inappropriate. N.RBv. Mdd eboro Fire
Apparatus, Inc., 590 F. 2d 4 (1st dr. 1978); NLRB v. Band-Age, Inc., 534
F.2dl (Ist dr.) cert., denied, 429 US 921 (1976). Ve nust |look to the

totality of the circunstances to determne whet her the change i n ownershi p has

affected the essential nature of the business. NLRB v. Boston Needham | ndus.

Qeaning ., 526 F.2d 74, (1st Ar. 1975); TomA-Hak Transit, Inc., v. NRB
419 F.2d 1025 (7th dr. 1969).

Respondents contend that they are not a successor to NPMS because of
a lack of continuity of operations. Ve disagree. The busi ness, before and
after the transfer, was a citrus and avocado ranch of substantial acreage.
Respondent s have continued to grow, cultivate and harvest the sane basi c crops.

Harris plans to institute certain changes in cultivation practices
and net hods of production intended to increase crop productivity as well as to
nake the operation | ess |abor-intensive. Neverthel ess, based on the record
before us, we find that the essential nature of the busi ness has renai ned the
sane under the new nanagenent and that Respondents, as the enpl oyer of the

agricul tural enpl oyees working on the Rancho Sespe property, are
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the successors of NPV for purposes of collective bargaining. See NLRB v.
Mddl eboro Fire Apparatus, Inc., supra, see also NNRBv. Zayre Corp., 424 F. 2d
1159 (5th dr. 1970).

V¢ find that Respondents violated Section 1153(e) and (a) of the Act
by failing and refusing to recogni ze and bargain wth the UFWas the col | ecti ve
bar gai ni ng representative of the agricultural enpl oyees.?

Accordingly, we shall order Respondents to offer enpl oynent to
each and every former NPMVB enpl oyee |isted in Appendix A of the conplai nt®
at the Rancho Sespe property. |If there are not sufficient positions
available at the ranctx-for agricultural enpl oyees on the R vcom R verbend,

or Triple M

¥ Respondents contend that Section 1153 (f) precludes the use of

t he successorshi p doctrine under the ALRA because that section forbids an
enpl oyer frombargai ning wth an uncertified union and, Respondents argue, a
union is certified only inrelation to the predecessor enpl oyer. V¢ reject
this argunent. As the Suprene Gourt said, 1n NLRBv. Burns Security Services,
406 U S 272, 279 (1972) :

It has been consistently held that a nere change of enpl oyers
or of ownership in the enpl oying industry is not such an
"unusual circunstance® as to affect the force of the Board' s
certification wthin the nornmal operative period if a ngjority
of enpl oyees after the change of ownershi p or nanagenent were
enpl oyed by the precedi ng enpl oyer.

The concept of successorship is al so applicabl e under the ALRA See H ghl and
Ranch and San Qenente Ranch, Ltd., 5 ALRB No. 54 1979.

19 General Counsel requests that the nanes Mario Adane and Antoni o Becerra
be added to the |ist of nanes of former NPV enpl oyees in Appendix A In
unl awf ul det ai ner conpl ai nts which were introduced i nto evi dence, Respondents
admtted that Adane and Becerra were forner NPVS enpl oyees di scharged on
January 16, 1978. V¢ hereby include Adanme and Becerra in the list of
.enpl oyees entitled to relief.
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payrolls to hire each of the aforesaid persons immedi ately, their nanes shall
be placed on a preferential hiring list and they shall be hired as soon as jobs
becone available. V¢ shall al so order Respondents to neet, upon request, wth
the UAWand bargain in good faith, arid to nake whol e the aforesaid forner NPVB
enpl oyees for the |l oss of wages and ot her economic |osses incurred as a result
of Respondents' discrimnatory refusal to hire themand the refusal to bargai n

wth the UFW plus interest thereon conputed at seven percent per annum

TEHEHETETETTTT ]
TEHEHTTTTETTTT ]
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CROER

Pursuant to Labor Gode Section 1160. 3, Respondents R vcom
Qorporation and R verbend Farns, Inc., their officers, agents, successors
and assigns, shall:

1. Gease and desist from

(a) D scouragi ng nenbershi p of enpl oyees in the
UFWor any other |abor organi zation by unlawful |y refusing to hire the forner
enpl oyees of National Property Minagenent Systens, dba Rancho Sespe O\PMVB), by
attenpting to evict, or evicting, those enpl oyees fromhousing at R vcom Ranch
provided themas a condition of their enpl oynent by NPMB, or in any ot her
nmannea** di scri mnating agai nst enpl oyees in regard to their hire, tenure, or
terns and conditions of enpl oynent, except as authorized by Labor Code Section
1153(c) of the Act.

(b) Failing or refusing to neet and bargain collectively in
good faith, as defined in Labor Gode Section 1155.2(a), wth the UFW as the
certified exclusive collective bargaining representative of Respondents'
agricultural enpl oyees at RvcomRanch, in violation of Labor Code Section
1153(e) and (a).

(c¢) Inany other manner interfering wth, retraining, or
coercing agricultural enployees in the exercise of the rights guaranteed them
by Labor Gode Section 1152.

2. Take the follow ng affirnative actions which are deened
necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain collectively in good faith

wth the UFWas the certified excl usive collective
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bargai ni ng representative of their agricultural enpl oyees at R vcom Ranch,
and if an understanding is reached, enbody such understanding in a signed
agr eenent .

(b) Make whole their agricultural enpl oyees, including those
persons naned in Appendi x A of the First Amended Conplaint, for all |osses of
pay and ot her econom c | osses sustai ned by themas the result of Respondents'
refusal to bargain, as such | osses have been defined in Adam Dairy dba Rancho
Dos Ros, 4 ALRB No. 24 (1978), for the period fromJanuary 18, 1979, until
such tine as Respondents commence to bargain in good faith wth the UFWand
thereafter bargain to contract or inpasse.

(c) Gfer to the enpl oyees named in Appendix Ato the First
Anended Gonsol i dated Gonpl aint, and to Mari o Adane and Antoni o Becerr a,

I medi ate enpl oynent in their fornmer or substantially equival ent jobs,

repl acing if necessary anyone presently occupyi ng those positions. |f there
are not sufficient positions available at R vcomRanch to hire each of the

af oresai d enpl oyees | rmedi at el y, Respondent shall place their nanes on a
preferential hiring list and hire themas soon as jobs becone avail able. The
order of enpl oyees’ nanes on the preferential list shall be determned pursuant
to a non-discrimnatory nethod approved by the Regional Drector.

(d) Make whol e each of the enpl oyees referred to in paragraph
2C), above, for any | osses he or she has suffered as a result of his or her
failure to be hired, by paynent to each of themof a sumof noney equal to the
wages they lost plus the expenses they incurred as a result of Respondents'

unl awf ul
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refusal to hire them less their respective net earnings, together wth
interest thereon at the rate of seven percent per annum Back pay shal| be
conputed i n accordance wth the formul a established by the Board i n Sunnysi de

Nurseries, Inc., 3 ALRB No. 42 (1977).

(e) Preserve, and upon request, nake available to the Board or
its agents for examnation and copying, all records rel evant and necessary to a
determnation of the anounts due to the aforenenti oned enpl oyees under the
terns of this Qder.

(f) S gnthe Notice to Enpl oyees attached hereto. Lon its
translation by a Board agent into appropriate | anguages, Respondents shal |
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(g0 Post at R vcomRanch copies of the attached Notice for 90
consecutive days at tines and places to be determned by the Regional Drector.
Respondent shal | exercise due care to replace any Notice whi ch has been
altered, defaced, covered or renoved.

(h) Provide a copy of the attached Notice to each enpl oyee
hired during the 12-nonth period fol |l ow ng the date of issuance of this order.

(i) Mil copies of the attached MNotice in all
appropriate |anguages, wthin 30 days after issuance of this Oder to
all enployees referred to in paragraph 2(c) above.

(j) Arrange for a representative of Respondents or a Board
Agent to distribute and read the attached Notice in appropriate | anguages to

t he assenbl ed enpl oyees of Respondent s
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on conpany tine. The reading or readings shall be at such tines and pl aces as
are specified by the Regional Drector. Follow ng the reading(s), the Board
Agent shal|l be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondents to all nonhourly wage enpl oyees
to conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

(k) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps which have been taken to
conply wth it. Uon request of the Regional Drector, Respondents shall
notify himor her periodically thereafter in witing of further actions taken

to conply wth this Oder.
Dat ed: August 17, 1979

L l|| e |
uEEa-EﬂLj Eﬁﬂwn cf/i e
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NOT CE TO BMPLOYEES

After a hearing where each side had a chance to present its facts, the
Agricul tural Labor Relations Board has found that we have viol ated the
Agricultural Labor Relations Act, and has ordered us to post this Notice.
V¢ will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farmworkers
these rights:

1. To organi ze thensel ves;
2. To form join, or hel p any union;

3. To bargain as a group and to choose anyone they want to
speak for them

4. To act together wth other workers to try to get a contract
or to help or protect each other; and

5. To decide not to do any of these things,

Because this is true, we promse you that:

VEE WLL NOT refuse to hire or otherw se discrimnate against any enpl oyee
because he or she exercised any of these rights.

VE WLL offer jobs to all the agricultural enpl oyees of Rancho Sespe who were
on the payroll on January 15, 1979, replacing if necessary any present

enpl oyees, and we w || pay each of themany noney they | ost because we refused
to hire them If we do not have enough jobs available to hire all of those

enpl oyees imedi ately, we wll put their nanes on a list to be hired as soon as
posi t1ons becone avai | abl e.

VEE WLL neet and bargain in good faith wth the UFWabout a contract because it
Is the representative chosen by our enpl oyees.

VEE WLL NOT take any steps to evict any forner Rancho Sespe enpl oyees from
their hones on the ranch wthout first bargaining in good faith with the UFW
inan effort to cone to an agreenent about the future of the housing.

Dat ed: R VOCM GCRPCRATI N

By:

Represent ati ve Title

R VERBEND FARVG, | NC

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
5 ALRB Nb. 55



CASE SUMVARY

R vcom Gor porati on and 5 ALRB No. 55
R verbend Farns, Inc. Case Nos. 79-(E|-OXK
79- (& 4- X
ALODEQ S (N

The ALO concluded that Respondents, Rverbend Farns, Inc., a
harvesting operation, and its subsidiary, Rvcom Qorporation, a farmng
operation, were joint agricultural enployers and that Triple MCo. was a
| abor contractor.

The ALOfound that Respondents did not cause NPMB, the predecessor
enpl oyer, to discharge its enpl oyees on January 16, 1979, noting the | ack
of communi cation or collusion, or of an agency rel ati onship, between NPVB
a_ndI Respondents, and therefore concl uded there was no Section 1153(a)

vi ol ati on.

The ALO concl uded that Respondents viol ated Section 1153(c) and (a)
by failing and refusing to hire, or even consider hiring, the forner NP\G
enpl oyees, rejecting Respondents' defense that the onerous conditions of
the | ease forced themto nake*3rastic changes in operations, and to hire
their own enpl oyees, finding that the conditions of the | ease were not
onerous, that R ver-bend s enpl oyees were nore skilled and were able to
adapt to the changes, and that the changes were not instituted.

The ALO concl uded that Respondents attenpted eviction of the forner
NPVE enpl oyees fromtheir |abor canp hones viol ated Section 1153(c) and
(a). The ALOrejected Respondents' proffered business justifications that
they planned to plant crops on the site and that they coul d not conform
the housing to | egal requirenents.

The ALO concl uded that Respondent did not violate Section 1153(c)
and (a) by contracting work out to Triple M No exceptions were filed wth
respect to this concl usion.

The ALO concl uded that Respondents’ admtted refusal to bargain wth
the UPWvi ol ated Section 1153(e), finding that Respondents were a
successor to NPVG despite the fact that continuity in the work force was
| acking, as that condition was due to Respondents' discrimnatory refusal
to hire fornmer NPVB enpl oyees. The ALOrej ected Respondents' contention
that bargaining wth the UPWwoul d viol ate Section 1153(f).

The ALO recommended t hat Respondent be ordered to cease and desi st
fromits unlawful practices and to offer enpl oynent to each of the forner
NPVE enpl oyees. The ALOrecommended that if there were not enough jobs on
the Rverbend, Rvcom and Triple Mpayrolls, Respondents shoul d pl ace the
forner NPVB enpl oyees on a preferential hiring list and hire themas jobs
becane avail abl e. The ALO recommended that the discri mnatees be nade
whol e for economc | osses resulting fromRespondents' failure to hire them
and Respondents' refusal to bargain wth the union.
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BOARD DEA S ON
The Board concl uded that R verbend and R vcomwere a
single, integrated agricultural enployer.

Gonsidering both the right of an enpl oyer to organi ze its own
busi ness and the Act's policy of protecting enpl oyees' rights and
stabilizing | abor relations, the Board found that Respondents, as a
successor, violated Section 1153(c) and (a) by refusing to consider or
hire any forner enpl oyees of NPMB, the predecessor enployer. After
consi deri ng Respondents' asserted justifications, the Board found that the
superficial and inconsistent nature of these excuses required it to infer
that Respondents' notives were discrimnatory.

The Board affirned the ALO s concl usi on that Respondent s
violated Section 1153(c) and (a) by attenpting to evict the
forner NPVB enpl oyees, holding that the discrimnatory refusal s
to hire warranted the inference that the sane di scrimnatory
reasons notivated the attenpted evictions.

The Board concl uded t hat Respondents viol ated Section 1153(e) and
(a) by their admtted refusal to bargain wth the UFW affirmng the ALO s
finding that Respondent was the successor to NPM6 and noting that the | ack
of continuity inthe work force was due to Respondents' unl awful refusal
to consider or hire the forner NPVB enpl oyees, noting al so that the
fundanental nature of the business operation rena ned the sane.

REMEDY

The Board ordered Respondents to offer enpl oyment to each of the
forner NPVB enpl oyees and, if there are not sufficient jobs for them to
pl ace their names on a preferential hiring list and to hire themas job
openi ngs occur. The Board al so ordered Respondents to neet and bargai n
wth the UFWand to nake forner NPMVB enpl oyees whol e for |ost wages and
ot her econonmic losses incurred as a result of Respondents' unl awf ul

behavi or .

* % *

This Case Sunmary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB

* % *
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STATE G CALI FCRN A

AR GQLTURAL LABCR RELATI ONS BOARD

R VOOM GORPCRATI AN a whol | y- CASE NB. 79-CE1- X

Onned subsi diary of R VERBEND 79- CE-4- X
FARVE, |NC,

Respondent s,
and DEA S ON F ADM N STRATI VE

LAWCHH R
WN TED FARM WIRKERS OF AMER CA
AFL-A O

Charging Party.

N N N N N N N N N N N

Robert W Farnsworth and
Martin Fassler for the
General ounsel

Thomas E Canpagne and
Thomas M Qd ovacchini for the
Respondent s

CGarol Schoenbrunn for the
Charging Party

STATEMENT F THE CASE

JGEL GOMBERG Administrative Law Gficer: This nmatter
was heard by ne on ei ghteen hearing days fromMrch 1 through April 13, 1979,Y
in &nard, Galifornia. The original Gonplaint (G Ex. 1-Q issued on February
14. Oh March 9, prior to the taking of any testinony, | granted the General
Qounsel 's notion to anend the Gonplaint in the formof a Hrst Arended
onsol i dated Gonpl aint (QC Ex. 1-D. Several other notions to anend were
granted during the course of the hearing. They are enbodied in GQC Ex. 1-L, 1-

N and 1-0. The Conplaint and its anmendnments are based upon

1/ Al dates refer to 1979 unl ess ot herw se not ed.



charges filed by the Lhited FarmWrkers of America, AFL-A O (hereafter "UW).
The charge in Gase No. 79-CE1-OX (&C Ex. 1-A) was filed on January 18 and
served upon Respondent R vcomon January 19. The charge in Case No. 79- (& 4- X
(& Ex. 1-B) was filed on February 1 and served upon R vcomon February 2.

Al parties were given full opportunity to participate in the
hearing. The UFWintervened, as a matter of right, pursuant to Section 20268
of the Board's Regul ations. The General (ounsel and Respondents fil ed post -
hearing briefs pursuant to Section 20278 of the Board' s Regul ati ons. The UFW
filed a letter supporting the position of the General Gounsel .

Uoon the entire record, including ny observation of the deneanor of
the wtnesses, and after consideration of the briefs filed by the parties, |

nake the fol | ow ng:

H ND NG G- FACT

. Jurisdiction.

Respondent R vcomhas admtted inits answer (& Ex. 1-G that it is
an agricultural enployer wthin the neani ng of Section 1140.4(c) of the
Agricultural Labor Relations Act (hereafter "the Act"). Respondent R verbend
has denied inits answer (BQC Ex. 1-F) that it is an agricultural enployer. For
the reasons enunerated at pages 27-30 and 33-37, infra, | find that R verbend
Is an agricultural enployer wthin the neaning of the Act, and that R verbend
and Rvcomconstitute a single, joint enployer pursuant to Section 1140.4 (c)
of the Act. The Board' s certification of the UFWas the excl usi ve bargai ni ng

representative of the agricultural enpl oyees
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of National Property Managenent Systens, (hereafter "NPMB') dba Rancho Sespe,
in case Nbo. 78-RG6-V (QC Ex. 1-K), establishes that the UFWis a | abor
organi zation wthin the neaning of Section 1140.4 (f) of the Act.

I1. The Alleged Wnfair Labor Practices.

The Frst Arended Gonsol i dated Conpl aint alleges that Rvcomis the
successor to the bargai ning obligations of NPV under the Act and that its
admtted refusal to bargain wth the UFWis violative of Section 1153 (a) and
(e) of the Act. The General (ounsel further alleges that those persons naned
in Appendix Ato the Conplaint were agricultural enpl oyees of NPVB and t hat
R vcom has caused their di scharge by NPM6 and has refused to hire t hem because
of their actual or presuned support of the UFW in violation of Section 1153(a)
and (c) of the Act. FHnally, the General Gounsel has alleged that those
persons naned i n Appendi x B to the Conpl aint were tenants in housing provided
to themby NPVB as a condition of enploynent and that R vcoms admtted attenpt
to evict themfromthe housing is violative of Section 1153(a) and (c) of the
Act .

R vcomdenies that it has succeeded to the bargai ning obligations of
NPMB. It argues that recognition of the UFWwould in itself be a violation of
Section 1153(f) of the Act. Rvcomdenies that its failure to hire any of the
forner enpl oyees of NPMG was based on their union nenbership. Rather, R vcom
decided to hire enpl oyees who had previously been enpl oyees of R verbend or of
Triple MFarns, a |abor contractor/custom harvester which supplied |abor for

R verbend for several years, R vcomasserted



several additional defenses to the refusal to hire allegations. See pages

20-25, infra.

[11. The Facts.

This case invol ves | abor relations issues at a 4,300 acre
ranch between Fillnore and Santa Paula, commonly referred to as Rancho
Sespe, its Spanish land grant title.? Approximately 1,500 acres of the
ranch have been used to grow citrus, including Val encia and navel
oranges, grapefruit and | enons, as well as avocados. UWntil Janaury 16,
the ranch had been nanaged for thirty-five years, under various owners,
by T. Alien Lonbard. S nce 1973, the ranch had been owned by PIC Real ty
Gorporation (hereafter "PIC') a subsidiary of Prudential |nsurance
Gonpany. NPMVB nmanaged the property pursuant to a contract wth PIC

n January 16, PIC sold the ranch to Parashi ps Builders, a
corporation formed by Eik Witts and Joseph Pressutti for the purpose of
pur chasi ng the property. Paraships imediately transferred title to Newport
Beach Devel opnent (0., Inc., a corporation forned by six Fresno area nen for
t he purpose of buying the ranch. Wien Newport becane the owner of Rancho Sespe,
a lease it had previously executed with Rvcom under which Rvcomwould farm
the ranch, took effect. During the norning of the 16th, Charles MBride, a
vi ce-president of NPV, addressed the assenbl ed enpl oyees at the ranch,
infornmed themthat the ranch had been sold and notified themthat their jobs
had been termnated. Larry Harris, President of Rvcom arrived at the ranch

soneti me during the afternoon.

ZRancho Sespe has recently been renaned RvcomRanch. | wll sinply
refer to the property as "the ranch" wth respect to events occurring after
the sal e date.
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A The Representation Hection and Certification.

The UFWreceived a nmajority of the votes cast in a representation
el ection held on May 9, 1978, anong the agricultural enpl oyees of Rancho Sespe
(CC Ex. 21). Onh May 17, 1978, the Board certified the URWas the bargai ni ng
representative of all the agricultural enpl oyees of Rancho Sespe in the Sate
of Galifornia (&C Ex. 22). Onh ctober 2, 1978, the Board anended t he
certification, describing the enpl oyer as "National Property Minagenent
Systens, dba Rancho Sespe,” rather than "Rancho Sespe". (GQC Ex. 1-K). NPMVB and
the UFWengaged in bargaining prior to the sale but did not reach agreenent on
a col | ective bargai ni ng contract.

B. The Agricultural Enterprise Prior to January 16.

Unhder Lonbard' s managenent, Rancho Sespe produced and harvest ed
Val enci a (700 acres) and navel oranges (60 acres), |enons (380 acres),
grapefruit (150 acres), avocados (200 acres), and nacadama nuts (1 acre).
Mirtually all the cultural and harvest work was perforned by a pernanent,
essentially year-round, resident |abor force. The workers lived in housing
provided by NPMB for a nomnal rent of ten dollars a nonth. According to
Lonbard, approxi mately 40%of the work force had been working at Rancho Sespe
for ten years or nore. Wth the exception of sone nechanical tree-topping
equi pnent whi ch was provided by an outside contractor, the ranch owned all the
equi pnent necessary to run the operation, including a large nunber of pick-up
trucks and other vehicles. A conplete inventory of the | arge equi pnent was
nade by R vcomin January and appears at pp. 40-44 of Respondents' Exhibit C
The



ranch al so provided picking tools such as | adders, gl oves, scissors, and size
rings. Approxinately three-quarters of the ranch used chemcal, non-

cul tivation techni ques of weed control, while the renai nder was cul tivated by
tractors wth discs. According to Lonbard, soil conservation dictated the
conti nued use of cultivation on the hillier portions of the ranch in order to
m ni mze erosion.

C The Negotiations Leading up to the January 16 Transfers.

Joseph E Pressutti is a Los Angel es certified public accountant who
also invests in agricultural property. Early in 1978 M. Pressutti purchased a
citrus orchard in the southern San Joaqui n Vall ey, known as Sky Vall ey Ranch,
fromPrudential or its subsidiary, PC He entered into a contract wth
R verbend to harvest, pack, and narket sone of the fruit on the ranch.
Rverbend' s president, Larry Harris, net Pressutti while they were in coll ege.
They have been friends for nore than ten years. Pressutti frequently consults
wth Harris about the advisability of purchasing various agricul tural
properties.

Sonetine in the spring of 1978, a Prudential enpl oyee wth whom
Pressutti had negotiated the purchase of Sy Valley, told Pressutti that Rancho
Sespe was for sale and asked himif he mght be interested in purchasing it.
Pressutti asked for infornation about Rancho Sespe and was subsequently sent a
prospectus. After receiving the prospectus, Pressutti contacted Harris to find
out what he knew about the ranch. Pressutti testified that he coul d not
renenber if Harris said he was interested in Pressutti's possibl e purchase of
the ranch. Wen asked if he coul d renenber anything of what Harris had said

about Rancho Sespe, Pressutti, after



along pause, replied: "I really can't think of anything I can tell you." (TR
M1, 166). Harris testified that he had been aware that Rancho Sespe was for
sal e six or seven nonths before Pressutti contacted him Harris did not
testify about the content of this first "infornal" discussion with Pressutti.¥
In My, June, or July, 1978, Pressutti net with Lonmbard at Rancho
Sespe. Lonbard gave Pressutti a brief tour of the ranch and provided himwth
crop estinates, revolving fund estinates and accounts receivabl e estinates. In
June or July, 1978, Pressutti began to negotiate with PICfor the purchase of
the ranch. During early Septenber, 1978, Pl C denanded a $150, 000 cash deposi t
fromPressutti. Because Pressutti did not have the noney, he contacted Eik
Watts, a devel oper and investor, in an effort to obtainit. A fewdays |ater,
Wdtts put up the $150,000 and Vétts and Pressutti nade a deposit on the
pur chase of Rancho Sespe. nh Novenber 27, 1978, Vdtts and Pressutti received a

non- assi gnabl e option to

IThe facts set forth in this paragraph are undisputed and not
crucial tothe resolution of the issues inthis case. Yet, Respondents' post -
hearing brief at pp, 2-3 gives a detail ed account of the conversation between
Harris and Pressutti about which there is absolutely no record evidence. The
account ends wth the assertion that Harris first |earned that Rancho Sespe was
for sale during the conversation, whichis directly contrary to Harris's own
testinony at TRIIl, 135 Respondents' brief is riddled wth an astoundi ng
nunber of factual errors and an al armng nunber of references to natters about
which there is no record evidence. Because it would be a gargantuan task to
refer to every one of these instances of created, distorted, or contradicted
assertions, | wll only refer to those which bear on significant issues.
Respondents' brief, p. 1, notes that it was witten prior to the receipt of all
transcripts. However, the entire transcript inthis natter was sent to the
parties no later than twel ve days after the hearing closed. Volurme Il was in
the hands of counsel well before the hearing ended. Respondents' brief is
unpagi nated, | have nunbered the pages begi nning wth the first page of the
statenent of facts.



purchase the ranch for $11.8 nmillion.? Pressutti testified that it was during
the negotiations wth PPCin Septenber that he first |earned that negotiations

bet ween the UFWand NPMVB were underway (TRM I, 184).7

Bik Witts testified that Pressutti was one of his accountants and
that Vatts was using Pressutti as his "pawn" in his plans to purchase Rancho
Sespe for devel oprent as a mul ti-faceted devel oprent, i ncludi ng condom ni uns,
hotel s, and a Heritage Ranch and nuseum According to Vétts, Pressutti
contacted hi mabout the possibl e purchase of the ranch in March, 1978.
Pressutti asked Wtts, as a favor, to neet his friend Larry Harris who was
interested in securing a contract to pack and narket Rancho Sespe's fruit.
Witts net Harris, presunably on the tour in July, found himto be inpressive,

but young and sonewhat immature, and decided that he

YRespondents' brief, p. 2, states that Pressutti talked to Vdtts shortly
after his first conversation wth Harris. But Pressutti twce testified that
he didn't approach Vétts until Septenber. Both Witts and Harris testified that
they visited the ranch wth Pressutti in July. The brief, p. 4, asserts that
Pressutti introduced Vtts to Harris during this visit, but Harris testified
that he had net Vdétts earlier, in connection wth another real estate
transaction wth M. Pressutti. (TRII, 123). | credit the testinony of
Harris and Vdtts that there was a tour of the ranch in July. This is just one
of many instances in which Pressutti's testinony was vague, evasive, or
I naccurate. Inexplicably, Respondents' brief, p. 8, refers to an offer
Pressutti nmade to PPC to purchase the ranch through a "l and sal e contract."” The
brief goes ontoindicate that the offer was rejected by PIC after Pressutti.
obt ai ned $150,000. The record is bare of any references to a "l and sal e
contract" or rejected offers.

YRespondents' brief, p. 43, has Pressutti testifying that he
could not recall being told by PIC of any union invol venent at Rancho Sespe.
Again, thisis areference to testinony that does not exist.



woul d not let Harris pack the fruit.?

Prior to entering into the option, Watts directed Pressutti to check
out various financial institutions and other sources of |oan noney. n August
30, 1978, Pressutti nmet wth Mke Jewett, General Manager of the Federal Land
Bank in Ventura. At the neeting, Pressutti told Jewett that he and a nore
substantial investor were seeking an $8-9 mllion | oan to purchase Rancho
Sespe. Pressutti indicated that the property woul d be continued as a citrus
ranch. Jewett expressed skepticismthat the ranch was capabl e of generating
enough i ncone to neet the paynents on such a large loan. The Land Bank had
| ent noney to the owners of Rancho Sespe in 1973. That | ocan was snal | er and
had al ways been kept current.”

By Novenber, Vdtts had made a fairly firmdecision to finance the
pur chase of Rancho Sespe through a | oan fromthe Executive Life |Insurance
Gonpany. Wdtts testified that he exercised virtual carte blanche authority
over the use of the conpany's assets. However, Pressutti prevailed upon Vdtts
to give Harris another opportunity to neet wth himand prove that he was

capabl e of packing and narketing the fruit and, in addition, that Harris

YRespondents' brief, p. 6, cites non-existent testinony of Wtts to the
effect that he did not tell Pressutti of his decision not to let Harris pack
the fruit because he feared that Pressutti mght informHarris and that Harris
woul d therefore not aid in Vdtts's efforts to obtain a | oan fromthe Federal
Land Bank in Ventura, Actually, Witts testified that he told Pressuttij "Joe,

he's too far amay. He's too young, | know he's a friend of yours.” (TR X,
42) .

"Respondents' brief, pp, 7-8, details an interesting conversation
between Pressutti and Jewett concerning Pressutti's intent to have R verbend
pack and narket the fruit and Jewett's interest in learning nore about
R verfaend, There is no such testinony,
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"coul d put together a group which coul d nake the kind of a deal which | woul d
be interested in accepting which was that | handl ed totally the devel opnent and
sonebody el se handl es totally, you know, the unsafe part of the investnent

which is the fruit." (TRX, 42).

About Novenber 20, 1978, Harris contacted Mke Jewett and asked him
to cone to Fresno to discuss the loan further and to tour the R verbend packi ng
plant. Pursuant to Vtts's desire to find a group to handl e the farmng
investnent, Harris also invited Mnroe Telford, a retired Federal Land Bank
official. Telford, who has known the Harris famly at |east since Larry's
chil dhood, owns a snall citrus orchard in the San Joaquin Val | ey for which
R verbend acts as packer and narketer.

The neeting took place on Novenber 24, three days before Pressutti
and Witts entered into the option agreenent wth PIC According to Jewett,
Watts did nost of the talking. He discussed non-agricultural uses for the
ranch. VWatts and Pressutti asked Jewett a nunber of questions about the
current operations of the ranch, but Jewett got little, if any, infornation
fromthem Neither Vbtts nor Pressutti spoke about farmng the property.

Tel ford spoke on Harris's behalf in an effort, according to Telford, to

persuade Jewett that Harris woul d do a good job as packer and narketer of the
fruit. Harris testified that Vatts and Pressutti cane to hi mseeking help in
obtai ning financing for the purchase. It was Harris's understandi ng that they

were having difficulty

¥ Respondents' brief, p. 9, clains that Pressutti invited
Jewett to the neeting.
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raising funds. Harris testified that he suggested that Pressutti talk to
Mke Jewett. Harris stated that Telford cane to the neeting to provide a
reference for himto Jewett. According to Harris, Wbtts attended the
neeting but was not introduced to Telford until later, although he did
introduce Telford to Pressutti.? | credit Jewett's testinony about the

ci rcunstances and content of the Novenber 24 neeting. Hs testinony was
consi stently thoughtful, neasured, and preci se.

Shortly after the option was signed, Vétts | earned from Lonbard
about an unusually bad frost at the ranch. This information notivated Vétts to
put together a deal which woul d give hi mdevel oprent rights over the ranch but
| eave the farmng risk to others. Pressutti sounded out Telford about the
possibility of formng a joint venture or partnership. Telford contacted five
other nen, including Genn WIkins, who eventual |y formed Newport. He al so
toured the property wth Wlkins and Harris. Watts and Pressutti net wth the
Newport group and negoti ati ons began. A though VWtts still preferred to keep
the ranch operating as it was, he was wlling to let Harris pack and narket the
frut as long as there was no risk to him

Telford and Wl kins barely knew Vétts and Pressutti and were not
interested in ajoint venture or partnership. As the negotiations continued

in late Decenber and early January, it was

YRespondents’ brief, pp. 9-10, has Harris attenpting to persuade
Jewett that R verbend coul d receive better returns on the fruit than the
current owner. There is no such testinony in the record.
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deci ded that VWatts and Pressutti woul d buy Rancho Sespe and i medi ately sell it
to Newport. Newport and Vtts and Pressutti woul d simultaneously enter into an
agreenent giving Wtts and Pressutti an option to buy approxi nately 1500 acres
of the ranch's pasturel and. Newport sought financing fromthe Bank of America
in Fresno and began to think about who would farmthe property. Tel ford and
W1 ki ns decided to approach Harris. He studied the situation and entered into
negotiations wth Telford to | ease the property.

Represent ati ves of Newport (which incorporated on January 12),
Par ashi ps (whi ch was al so i ncorporated about this tine) and PIC gathered at the
| aw of fices of @ bson, Dunn & Grutcher in Los Angel es on January 13, to work
out the final details of the sale transactions. The | ease between R vcom and
Newport had apparent!y been signed in Fresno by this tine.? The formof the
sal es and | ease agreenents had been approved by the Newport board on January
12. (G Ex. 15). A great deal of haggling between Parashi ps and Newport
I medi atel y preceded the signing of the sales agreenents in the early hours of
January 16. The last-mnute di sagreenents were, according to Vétts, genuine,
but part of the gane of negotiations. (See TR X, 49).

During the final day of negotiations, January 15, R chard Srong, an
attorney wth @ bson, Dunn & Qrutcher who was representing Pl C handed
Pressutti an envel ope containing a letter from George Preonas, the |abor

attorney for NPMB.  He al so pl aced several |arge

YWiprris testified that the | ease was signed at a law of fice in Fresno.
TRI1I, 126. Respondents' brief, pp. 38-39, states that Harris signed the | ease
at dbson, Dunn & Grutcher where he and Tel ford had a conversati on whi ch does
not appear in the record,
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folders next to Pressutti. The folders contained i nfornati on about the
negoti ati ons between NPMB and the UIFW Strong testified that Pressutti
opened the envel ope, | ooked at the letter, but left the folders in the room
when he left. Pressutti testified that he | ooked at the | etter and handed
it to his attorney, Robert Kopple. Pressutti testified that: "I think he
(Kopple) told nme that it was notification of union negotiations.”" (TRMVI,
188). Y Srong testified that he had advised Ken Minock, an attorney for
Newport, on Sunday, January 14, that he had naterial about union negotia-
tions that he wshed to turn over pursuant to PIC s contractual obligations
to Paraships, M. Mnock replied: "I assuned you would." (TRMI, 137),
n Tuesday, January 16, Strong told Manock that Pressutti had left the

fol ders behind and that Manock was free to take them Manock said that he

did not want the fol ders but gave no reasons to Srong. ¥

YRespondents' brief, p. 46, has Kopple telling Pressutti not to
concern hinsel f wth the union because Parashi ps was about to transfer the
ranch to Newport. No such testinony appears in the record.

ZRespondents' brief, pp. 46-47, attributes two i nagi nary statenents to
Srong which, even by the rather | oose standards of the brief, are outrageous:
"M. Srong stated that as the respresenta-tive of Pl C Realty, he was
concerned that Paraships mght attenpt to avoid the transfer on the argunent
that P.LC. Realty had not fully disclosed their status wth the Lhited Farm
VWrkers Lhion." And, after Srong nade the files available to Manock on the
16th, the brief has Manock say: "that M. Pressutti was not his client but
that Newport was, and that since Newport woul d not be involved in farmng the
property it had no interest inreviewng the file..." Brief at p. 47. M.
Manock did not testify at the hearing and there is not hi ng inthe brief (18
pages) recorded testinony of Srong which bears the renotest resenbl ance to the
brief's attributions. Volune M| of the transcript was distributed | ess than a
week after the close of the hearing.
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D The Sale, Lease and (pti on Docunent s

1. Between PC Realty and Witts and Pressutti or Parashi ps.
The Novenber 27, 1978, option between PIC and Vétts and

Pressutti is not in evidence. Testinony indicates that the Agreenent of

Sal e and Escrow Instructions (GQC Ex. 23) was drafted on or about the

option date, although it is dated January 15, 1979. The Agreenent of
Sal e defines the property and provides that all the real and personal
property is to be sold. Section 8(c) of the Agreenent refers to | abor
negotiations and i ncorporates the contents of Exhibit Z Exhibit Zis
an acknow edgnent by Witts and Pressutti that they have recei ved a copy
of the ALRB certification (QC Ex. 21) and that they are aware of the

| egal duty of NPMB to negotiate in good faith wth the UFW Section
26(e) of the Agreenent, headed "Litigation", states that wth the
exception of the |abor negotiations there are no proceedi ngs "whi ch
woul d be a material hindrance or di sadvantage to Buyer in the future
ownership or operation of the Sale Property..." Both VWtts and
Pressutti initialled Exhibit Z but had no recol | ecti on of doi ng so,
Pressutti, as noted earlier, testified that he had been inforned that
negotiations were taking place. Pressutti, however, testified that he
never nentioned this fact to Harris or any of the peopl e associated wth
Newport. Vétts testified that he had no reason to be concerned wth

| abor negoti ati ons because he believed that Lonbard woul d continue to
operate the farm The deed transferring Rancho Sespe fromP Cto

Parashi ps is in evidence as GC Ex. 12.
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2. Between Paraships Builders and Newport Beach

Devel opnent Go., Inc.

None of the docunents executed between Parashi ps and Newport
nentions the ALRB certification in particular or labor relations in general.
In fact, Telford testified that he had never seen Exhibit Z or the Sale

Agreenent between P C and Parashi ps. However, the Escrow, ption & Devel opnent

Agreenent (R Ex. B) between Parashi ps and Newport, dated January 16,
I ncorporates the Sal e Agreenent by reference.

The B Il of Sale between Parashi ps and Newport refers to the Sale
Agreenent in order to define the personal property being transferred. The Bl
of Sale refers specifically to Section 8(f) of the Sale Agreenent. Section
8(f) appears one page after the Labor Rel ati ons subsection of Section 8.

The "d osi ng Agreenent —Parashi ps to Newport” (GC Ex. 17) refers to
the "PIC Sale Agreenent” and states that it was attached to the Novenber 27,
1978, option. The dosing Agreenent refers to specific subsections of the Sale
Agreenent at | east a dozen tines.

According to the witnesses for Newport and Parashi ps, attorneys were
involved in the drafting of the transfer agreenents. Wile Telford, Pressutti
and Wtts negotiated, the docunents were prepared by the | awers and then
signed. In addition to the transfer docunents, Newport al so signed three | oan
agreenents relating to the purchase wth the Bank of Amrerica.- The Bank nade
| oans to Newport totalling $11, 600, 000.

3. Between Newport and R vcom

Telford and Harris negotiated three agreenents on behal f of Newport

and R vcomrespectively. R vcomhad been incor por at ed
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four to six years earlier as a data processing conpany. Its only current
activity is the operation of the ranch. The | ease between Newport and R vcom
is dated January 16 (QC Ex. 3). Paragraph 3 provides for a mni numannual cash
rent of $1,675,000, and establishes a profit sharing nechani smrequiring
paynent s over and above the mini mumrent under certain circunstances. However,
the provisions of paragraph 3 have been superseded by a docunent entitled
"Agreenent” dated January 15. It provides for no rental paynent for any year
inwhich there is aloss, as defined. In a year in which Rvcomnakes a profit
of less then $1,675,000, the rent is equal to the profit. There is a profit
sharing agreenent for years in which there is a profit in excess of $1, 675, 000.
There are al so provisions requiring Rvcomto pay deficiencies in rent from
previous years during years of high profit. Paragraph (f) of the Agreenent
stipulates that if thereis still anet |oss at the end of the | ease that |oss
shall be paid to Rvcomby Newport. In sum the agreenent is a rather

techni cal docurent which clearly provides that R vcomcannot ever | ose noney on

its ranch operations. ¥

The third docunent signed by Telford and Harris is called
"Suppl enental Agreenents Re Lease"” (GC Ex. 3-B). In this docunent, dated
January 16, Newport agrees to waive its right to bring clains agai nst the
sharehol ders, directors, officers, agents, and enpl oyees of R vcomby piercing
the corporate veil.

Throughout the hearing and in their brief, Respondents have
referred to heated negotiati ons between R vcomand Newport. (There is no

testinony that the negotiations were contentious. The

¥ The | ease al so provides that Rvcomw |l share in any profits realized
by Newport if it sells the ranch.
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two negotiators, Harris and Telford, were good friends.) Because Harris was
desperate to get the opportunity to pack and narket the fruit fromthe ranch,
it is suggested, he was forced to agree to an onerous rental paynent.
According to WIkins, however, the | awers deternmined that $1, 675, 000 was a*
fair rental figure. He could not explain howthe figure was arrived at. Nor
did WI ki ns know why the Agreenent and Suppl enental Agreenents were separate
docunents. He expl ai ned that the Agreenment was entered into in order to be
fairer to Harris, and to give himan incentive and that the Suppl enent al
Agreenents were entered into because Newport wanted to satisfy Harris's
concerns. However, no witnesses attenpted to explain why the requirenent for a
m ni num cash rent was del et ed.

E HRvcom the WFWand the Forner Enpl oyees.

Harris testified that he knew through trade sources, sonetine in
1978, that the UPWhad won an ALRB el ection at Rancho Sespe. (TRII, 164).%
But, because he intended to be only a packer and not a farner, at least until
early January, he did not consider the UFWs certification to be relevant to
him He asked no questions about the union, either to Newport or Parashi ps or
the ALRB. The subject never cane up.

Harris took a tour of Rancho Sespe sonetine during the week
precedi ng January 16, and deci ded that he woul d have to nake drastic changes
in the operations of the ranch. He decided that it woul d be best not to
hire any of the forner enpl oyees so that there would not be resistance to

the drastic changes. Harris's

¥ Respondents' brief, p. 44, clains that Harris didn't know
there had been an el ection or its outcone until January 17 or 18.
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busi ness justifications for not considering the forner enpl oyees for hiring

will be considered in detail in Section F, infra.

The first communi cati on between R vcomand the UFWcane in a phone
call fromEmlio Hierta, of the UAWs xnard field office, to Thonas Canpagne,
Rvcoms labor attorney, Canpagne told Harris that Hierta had nade several
dermands i ncl udi ng recognition by Rvcomof the UFW reinstatenent of all the
forner enpl oyees, wthdrawal of all eviction notices, and bargai ni ng about all
changes in conditions of enploynent. n the sane day, Huerta sent a nail gram
to R vcomnaki ng essentially the same demands. (QC Ex. 4). Harris received the
nai | gramon January 19, at the sanme tine as the first charge in this natter.
(A 1-A. Harris testified that he was confused because he coul dn't understand
why the UFWwas filing an unfair |abor practice charge at the sane tine it was
naki ng demands. Harris directed Canpagne to respond to Hierta in witing.
January 19, Canpagne sent Hiuerta a letter (GC Ex. 5) whi ch responded to the
demand for recognition, but did not even nention the hiring and housi ng i ssues.
Inthe letter, Canpagne stated that it was Rvcoms position that the UFW
certification was not binding on it and that any recognition by Rvcomof the
UFWwoul d constitute a violation of Section 1153(f) of the Act. Canpagne' s
letter is the only comunication of any kind fromR vcom R verbend, or Harris
to the UFWY

O January 31, a group of perhaps 60 forner Rancho Sespe enpl oyees

wal ked to the ranch office. Sone carried signs saying

=Harris was, however, willing to discuss job issues with a group of
former enpl oyees on April 5. No UPWrepresentatives were present, nor were
forner enpl oyees identified wth the UFWpermtted to join the di scussion.

- 18 -



"V want our jobs" and "M. Carter, what about our rights?" A delegation of
approxi nately five forner enpl oyees, headed by Jai ne Zepeda, went into the
of fice and asked to speak to Harris. A secretary told Zepeda that Harris woul d
speak to the workers and that they should wait for him HFve or ten mnutes
later a security officer told the five to |l eave the office. He said that
Harris woul d speak to themoutside. The five went outside and waited in the
rain for nore than half an hour. A Harris's request, Sergeant Juan Mendez of
the Ventura Gounty Sheriff's Departnment asked the group of workers to | eave
R vcomproperty. The workers conplied. Zepeda asked Mendez to relay a nessage
to Harris that the people wanted to talk to himabout their jobs. Mendez,
experienced in labor relations matters, conplied wth the request. Harris told
Mendez that he didn't want to talk. Mendez rel ayed the nessage to Zepeda. The
group di sper sed.
Mendez testified that the situation on the 31st was potential ly volatile and
that Harris seened apprehensive.?® Harris said that he had been tol d by
sonebody fromthe Sheriff's Departnent that it woul d be dangerous to talk to
the workers. Harris did state that he knew the peopl e had conme seeki ng wor k.

h February 1, BEmlio Hierta wote Harris a letter (GQC Ex. 8)
seeki ng enpl oynent with R vcomon behal f of 130 persons whose nanmes were
attached to the letter. Harris received this letter on February 5, the sane

day that the second charge in this natter cane

YAt one point, Mendez said he was "shocked" when he sawthe size of the
group of forner enployees. He later said "surprised' was a nore appropriate
word than "shock". Mendez testified that there was no unruly behavi or or
viol ence during the entire incident.
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inhisnmail. Harris did not respond to the letter.

Harris testified that he has hired none of the fornmer Rancho Sespe
enpl oyees and that he has not considered their qualifications or experience in
naki ng the decision not to enploy them None of the forner enpl oyees nade an
i ndi vidual application for work. Wiile R vcomhas enpl oynent applications,
they are typically used for clerical and nanagerial personnel and not for farm
workers. R vcomnade no attenpt to tell the forner enpl oyees how t hey shoul d
go about applying for work. Its only comunication wth the forner workers was
through the vehicle of eviction notices. None of Rvcoms current enpl oyees
ever filed an enpl oynent application.

F. Rvcoms Business Justifications for Failing to Consi der

or Hre any of the Forner Rancho Sespe Enpl oyees.

Larry Harris asserted a nunber of business reasons for his decision
not to consider the forner enpl oyees for jobs on the ranch after January 16.

According to Respondents' brief, p. 28, the first reason was that:
"M. Harris's examnation of Sespe's operating statenents and his tour of the
ranch had led himto believe that the stringent 1.7 mllion annual rental
paynents could not be net unl ess rapid and drastic operational changes were
i npl enented. " These changes, it is argued, could be achieved nore rapidly wth
nenbers of a crewon the Triple Mpayrol|l who had previously been working as
pruners and harvesters for Rverbend. Harris also testified that his prinary
interest in the ranch was in securing the fruit for Rverbend. Qperation of
the ranch as a farnmer was a necessary evil. In fact, Harris had never before

nanaged a farmnot owned
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by hinself or his famly. It is clear that nmaking a profit on the pre-harvest
operations at the ranch was not a matter of concern for Harris; he woul d have
been happi er having nothing to do wth farmng the property. Harris testified
that he signed the lease principally to obtain the fruit. "...(T)his
particul ar arrangenent (the | ease) was one that was very attractive not so nuch
froma farmng standpoi nt, but fromthe narketing standpoint." (TR XV, 70),
Harris later stated, after a pause for thought, that he believed that the
farmng venture coul d be profitable.

Inthis context, Harris's first reason appears pretextual because
the lease as nodified by the agreenent provides for no rental paynents at all
If thereis anet loss in operations. If thereis a profit of |ess than
$1, 675,000, then the rent is equal to the profit. If there are any unrecovered
| osses at the end of the | ease, these nust be paid to Harris by Newport. So,
there is no possibility of Harris | osing noney pursuant to the lease. Harris
can only realize a profit on the farmng operations if the ranch is extrenely
profitabl e, because the first $1, 675,000 of profit per year goes directly to
Newport .

It is true that Rancho Sespe has nade an average profit of only
$300, 000 a year before depreciation and | ost an average of $200, 000 a year
after depreciation over the past 5 years. However, Lonbard testified that 1978
was a very profitable year because prices for citrus products rose
dramatically. No witness clained that Rancho Sespe was not a good produci ng
ranch. Several wtnesses stated that costs were too high. EBEven if Harris were
abl e to achieve all the econonmies he hopes for, perhaps $300 per acre, he woul d

only cut expenses by $450,000 a year. ly higher prices, which are not
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related to | abor, could raise profits high enough so that Harris coul d nake
noney fromthe farmng operations.

Al the experts, including Jewett, indicated that costs in the pre-
harvest operations could be cut substantially. Jewett testified that pre-
harvest costs for grow ng navel and Val enci a oranges, avocados, and grapefruit
range from$4-600 per acre in Ventura County, prior to depreciation and taxes.
Lenons cost $7-900 per acre. Jewett also testified that nost ranchers in the
county have owned their ranches | ong enough so that their depreciation is not a
naj or expense. From1972-76, the ranch spent an average of about $1.5 nillion
per year on pre-harvest operations, excluding taxes and depreciation, for a per
acre average of roughly $1,000. The budget prepared by Harris in early January
estinates pre-harvest expenditures of $624 per acre, excluding taxes. Tables
produced by the Uhiversity of Galifornia Gooperative Extension, which were
considered by Harris, indicate that costs in Ventura Gounty are substantially
hi gher than those estinmated by Harris or Jewett. For |enons, the pre-harvest
costs are $990 per acre. This figure does not include interest and nanagenent
costs, as do the ranch figures. Such costs accounted for about $150 per acre
on the average over the past five years. According to the Uhiversity, the
average production cost for Valencia oranges is $825 per acre, agai n excl udi ng
nanagenent and interest. For avocados, the cost is estinmated at $775 per acre,
excluding interest. (REx. C pp. 3-5).

The second reason asserted by Harris for not considering the forner
wor kers for enpl oynent is his |ong standi ng adherence to "t he nanagenent
principle that operational difficulties will occur if a newowner initially

hires sone of the predecessor's enpl oyees."
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(Respondents' brief, p. 29). By review ng ranch records and taking a short
tour of the ranch, Harris determned that the operati on needed to be changed.
However, the problens alluded to by Harris in | arge neasure concer ned
nanagenent decisions relating to irrigation, excessive equi pnent, frost
protection, and non-cul tivation techniques. W?thout havi ng spoken to any of
the forner enpl oyees, Harris concluded that they woul d resi st and be resentful
of his changes. In support of the non-discrimnatory nature of this decision,
Harris testified that he had taken over four "failing" businesses in the |ast
ten years where there had been no union activity, and that in each case he
retai ned none of the predecessor's enpl oyees. ne of the take-overs involved a
packi ng shed wth 80 enpl oyees. The other three were snall citrus ranches wth
a total of perhaps ten full-tine enpl oyees. Harris admtted that he was al nost
totally unfamliar wth the NPM& | abor force and knew nothing of its
productivity or wage scale. It is difficult to fathomhow a prudent
busi nessman coul d rely on a "managenent principle" based on a refusal to obtain
rel evant infornation about an obvious source of |abor. For the |egal
sufficiency of such a defense, see pp. 45-46, infra.

Harris's third and (according to Respondents' brief) "nost
inportant” reason for hiring none of the fornmer workers was that he had nade a
promse in the sumer or fall of 1978 to a crew of Triple Mworkers that he
woul d gi ve themyear-round work at Rancho Sespe if he obtai ned the packi ng
contract. According to Harris, these were very productive workers who had been
loyal to himduring the four years that R verbend had been operating in Ventura

Gounty. Harris's uncorroborated testinony about this
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promse is very weak. First, at the tine he supposedly was speaking to the
crew about Rancho Sespe he had no expectation whatever that R verbend woul d be
permtted by Wtts to be the packer. Vétts had already net Harris and deci ded
to continue wth the then current packing arrangenents. Vétts had tol d
Pressutti of his decision. Second, Respondents’ own records (GC Ex. 36) show
that none of Rvcoms current enpl oyees began working for Rverbend prior to
January 24, 1977, wth the exception of two supervisors and a Fresno enpl oyee.
Harris testified that these enpl oyees were working for R verbend only six or
seven nonths a year and sonetines did not work full weeks. Wen asked to
identify the names of the workers on the list, Harris could nane only the
nenbers of the Juan Bautista famly. He was unable to point to any speci al
skills of these enpl oyees except in the area of pruning. These skills,
according to Harris, can be explained in 30 mnutes. Mst of the current
R vcom enpl oyees who worked for R verbend did so for the first time in 1978. %
Fnally, the brief clains that Harris decided to put his

R verbend workers to work at the ranch because the severe

"1t is curious that fifteen of the R vcomenpl oyees |isted their address
as 229 Galifornia Sreet, Santa Paula, while another twenty-four of the
enpl oyees gave as their address either 410, 410-1/2, or 412 ek Sreet, Santa
Paula. Harris testified that all of those persons wth Ventura Gounty
addresses had lived there for sone tine. Yet, Juan Bautista, who |ived at 229
Galifornia, stated that the nen listing that address as their ow had only
slept in his house for a fewnights. Manwhile, at |east twenty of the
enpl oyees have been living in the basement of the Rvcomoffice at the ranch,
assertedly because of fear of retaliation fromU-Wsupporters, It was not
expl ai ned why these nen chose to live apart fromtheir famlies for several
nonths, if indeed they were Ventura Gounty residents.
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frost of Decenber, 1978, deprived themof nmuch of their work. This is an
afterthought. There was no testinony that the frost affected any of the
other Ventura County farns where R verbend was doi ng harvesti ng wor k.

G Rvcoms Decision to Denolish the Labor Canps.

Larry Harris arrived at the ranch office on the afternoon on January
16.%® Wil e review ng ranch records, Harris learned for the first tinme that the
| abor canps whi ch he had previously observed were used prinarily for housi ng
the agricultural enpl oyees of the ranch. Harris had "certai n assunpti ons"
about who lived in the canps, but he didn't know for sure until he was told by
d aude Lee, an NP\VB of fice enployee. Harris also |earned that under the terns
of the |icensing agreenent between NPMGS and the forner enpl oyees, the
enpl oyees' right to renmain in the housing could be termnated on 24 hours'
notice. (GCEx. 34, Exhibit "B'). Harris decided that he woul d not be needi ng
the housing for his enpl oyees and therefore decided to evict the residents,
tear down the housing, and use the land for planting citrus and veget abl es.
Harris tel ephoned Tel ford who, on behal f of Newport, gave Harris permssion to
denol i sh the housing. Telford and Harris both testified that the subject of
housi ng had not arisen during the negotiations. Apparently, this was the first
di scussi on between the two nen about the labor canps. O January 16 or 17,
Harris prepared and delivered to each of the residents an informal notice

requesti ng

¥The brief, p. 50, states that Harris did not arrive until
January 17 or 18.
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themto vacate the premses by February 16. (G Ex. 6).¥ @ January 25,

R vcomserved formal 30 day notices on the residents of the canps. (G E. 7 &

9). A least two unlaw ul detainer cases have been filed agai nst the residents

and are currently pending in Ventura Gounty Minicipal Gourt. (GC Ex. 34 & 35).
H The Agricultural Enterprise S nce January 16.

S nce taking control of ranch operations on January 16,

Harris has continued the ranch as a citrus and avocado operation.

Harris has, however, nade sone operational changes and plans nore for the
future. Wen testifying about the reasons he was unabl e to take the tine to
consider any of the forner enpl oyees for jobs, Harris testified that the
onerous terns of the | ease nade rapi d changes inperative. Wen testifying
about why he had not actual |y been able to inpl enent nany changes between
January 16 and early April, Harris testified that he took over the ranch in
w nter when activities are necessarily curtailed by cold weather and rain and
that not nuch work can be done at that tine of year. Besides, nany of the
Triple Menpl oyees were on vacation i n January.

1. The Work Force

None of the NPVB agricul tural enpl oyees working at the ranch on and
prior to January 16 has been hired by any of the business entities currently
performng agricultural work at the ranch. The present agricul tural enpl oyees,
sone enpl oyed by R vcom and sone on the payroll of Triple M have, wth a few

possi bl e exceptions, worked in enterprises controlled by Larry

“The unl awful detai ner conplaints filed by Rvcomallege that these
noti ces were delivered "on or about January 16". See GC Ex. 34, paragraph 13.

Y The one acre of macadamia nut trees has been renoved.
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Harris prior to their enpl oynent at the ranch.

A though Respondents' brief, p. 52, states that "M. Harris's entire
work force arrived at the ranch on January 17", R vcoms records denonstrate
that only eight non-supervisory enpl oyees were hired by Rvcomduring its first
week of operation. (BCEx. 36). As Harris testified, "You have to renenber
January 16th is a period of tine when harvest is at one of its | ow points, and
nany peopl e were gone on vacation, et cetera . . . . As peopl e cane back, we
have had work in both |ocations (apparently the ranch and other Ventura Gounty
growers), and we have tried to adequately use our people in all |ocations as
best we can,” (TRXM, 95). And: "it's been ny intention to try to put

together an orderly work force and have uniformenpl oyrent." (TR XV, 93-94).%

2. The Busi ness Rel ati onshi ps Anong R vcom R verbend, and Triple M

at the Ranch.

R verbend is a corporation headquartered in Sanger whi ch i s engaged
in the packing and marketing of citrus. It is under the nanagenent and control
of Larry Harris, its President, who nakes al | nmanagenent decisions. R verbend,
as part of its contractual arrangenent wth nany of the growers it serves,
of ten provides harvesting crews. R verbend wll also provide for the haul i ng
of the fruit toits packing facilities in Sanger. R verbend typically advances
harvesting and hauling costs to the growers; R verbend is reinbursed for these

costs out of the sale of the fruit. Wen

Z'Respondents' brief states that: "(e)very one of these
R vcom enpl oyees had worked previously for M. Harris on an average of
approxi matel y two years", when, in fact, not a single enpl oyee from\entura
County had worked for Harris that long. Mst had worked for Harris for the
first tine in 1978. (QC Ex. 36).
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R verbend provi des harvesting and haul i ng services, it uses a | abor
contractor/customharvester to do the actual work. 1In the case of the ranch
as well as in many other instances in the past five or six years, R verbend has
contracted wth Triple Mto performthe harvesting and hauling duties. A the
ranch, Triple Mal so does sone pruni ng work, sharing those tasks with R vcom
enpl oyees.

Triple Mis a conpany holding a farmlabor contractor's license. |t
Is headquartered in Fresno. Aside fromthe ranch, it al so provi des such
servi ces under contract wth R verbend at approxi mately two other locations in
Ventura Gounty. Triple Mprovides nearly all the equipnent required to harvest
and haul citrus, including sone | arge, heavy, and expensive nachi nery and
trucks. Triple Mbills Rverbend for its services in three categori es:
Harvest,, support services (equipnent), and hauling. Triple Ms President,
Benny Martinez, is the conpany's only supervisor. He visits Ventura Gounty one
to three tines a week.

R vcomis a whol | y-owned subsidiary of Rverbend. Its president,
Larry Harris, has full managenent and control of the conpany. It has no
busi ness outside of the ranch. R vcomis headquartered in the R verbend
office. Both conpanies use the sane conputer for their record keepi ng and
bookkeepi ng. R vcomhas entered into a contract wth R verbend to provide the
sane kinds of services as R verbend provides to other growers. The contract
was signed, for both corporations, by Harris. Day-to-day activities at the
ranch are currently conducted by Harris and Alvin Long, a forner R verbend

enpl oyee. Harris testified that
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Long was one of those who instructed R vcom enpl oyees in pruning techni ques
and had responsibilities in supervising agricultural work. Harris also
stated that Eddie Franco and Danny Martinez, both R vcom supervi sors,

over saw R vcom enpl oyees doi ng pruni ng work. Long testified that he had
never been involved in pruning work and that Franco and Martinez hadn't

ei ther.

n paper, there is a rather neat division of responsibilities anong
the three entities. But the ranch is not run on paper. In practice, thereis
awell-integrated enterprise. Harris, for exanple, has the authority to hire,
fire, suspend, lay off, recall, pronote, discharge, assign, reward, and
discipline agricultural enployees on the Triple Mpayroll while working at the
ranch. At least, that is the testinony of Long under questioning by
Respondents' counsel. (TR MI, 75-76). Harris, under questioni ng by
Respondent s' counsel, denied that he had any such authority over Triple M
enpl oyees. He did testify, however, that enpl oyees of Rverbend' s field
departnent direct Triple Menpl oyees while they are harvesting. The field
departnent tells the harvesters where to pick and which fruit to pick. Harris

testified that this is a conmon practice in the industry. See also Gorona

Gl I ege Heights Oange and Lenon Association, 5 ALRB No. 15 (1979). Harris has

al so given Martinez authority to hire enpl oyees for Rvcom (TRXM 90, 92).
And, Harris and Martinez have agreed on the inportance of providing all the
enpl oyees working at the ranch wth full-tine jobs. So, Martinez al so has the
authority to transfer R vcomenpl oyees to the Triple Mpayroll CIR XM, 127-
128) . Enployees are also transferred fromthe Triple Mpayroll to the R vcom

payr ol |
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if such a nove is necessary to give all enpl oyees sufficient work. These
transfers are bookkeeping natters generally handl ed by Martinez and Long.
Harris ran into repeated difficulties during his testinony while attenpting to
expl ain howthe activities of the three entities are kept fornal |y separate.

Finally, he testified that: "They operate in simlar fashion, since we're

usi ng common peopl e and things .." (TRXM, 104). Wen asked what he neant,
Harris replied: "Vell, all | was referring tois that there is a relationship
which is very obvious between all of those entities..." (TRXM, 106). A nost

all of the nenbers of the crews working at the ranch, regardl ess of which
payrol | (s) they are working under, were referred to continually by Harris as
"our enpl oyees”, "R verbend enpl oyees,"” and as the Ventura Gounty crew which
had been doi ng such a good job for R verbend.

3. (hanges in (perations

Respondents' central contention about nmanagenent practices under
Lonbard is that the ranch was run in an out nodel ed, | abor-intensive, and even
extravagant nanner. Harris testified about a nunber of changes he has al ready
nade or wll soon inplenent in an effort to save | abor and noney. Several
expert wtnesses called by Respondents testified about changes they woul d
advi se.

As an exanpl e of Lombard's failure to adopt nodern farmng
techni ques, Harris repeated y nentioned Lonbard s reliance on nechani cal
cultivation, as opposed to the use of pre-energent herbicides which sterilize
the soil, for weed control. In comng to this conclusion, Harris relied upon
page 45 of Respondents' Exhibit C which Harris felt accurately represented

conditions of the ranch.
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Page 45 indicates that only 22. 7%of the acreage is still being cul tivated.
This chart corroborates Lonbard s testinony that the ngjority of the ranch was
al ready using non-cul tivation techni ques and that cultivation was only
practiced on the steepest areas of the ranch for soil conservations reasons.

Anot her nmaj or change, which wll take an unspecified anount of tine
to conplete, is conversion of the irrigation systemfroma hi gh water vol une
operation using a furrow nethod, to a | ow vol une systemof sprinkler (sone
equi pped wth spitters) and drip irrigation. Qurrently nore than 60%of the
ranch uses high volune irrigation. Lonbard woul d al so have converted the
irrigation systemif he had had nore working capital. He was involved in
converting sone acreage each year. Lowvolune irrigation is nore econom ca
than is high volunme and is | ess | abor intensive.

Frost protection is a requirenment each wnter. The ranch has used
an extensi ve systemof orchard heaters known as snudge pots, in the past. This
Is an effective nethod, but it is labor intensive and requires the use of ever
nore costly oil. During the severe frost in January, Harris used the snudge
pots. But, he is nowin the process of selling themand, by next wnter, will
install wnd nachi nes. Wnd nachi nes are cheaper and require |less | abor to
operate then snudge pots.

Under Harris's direction, sone changes w Il be nade i n harvest
practices. king the sane type of nechani cal topping equi pnent as the
predecessor, Harris will cut the trees sonewhat lower. He will use fork lifts
instead of straddle forks in the harvest, which he clains will nmake the work

nore efficient. Harris plans to
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pack the avocados in the field, rather than sending themto a packi ng
house.

Harris's pruning techni ques differ sonewhat fromthose used by
Lonbard, in part because Harris wants the trees to produce |arger fruit, which
is desired in the Japanese market. The anount of pruning nay be sonewhat
greater than under Lonbard and different kinds of saws may be used. According
to Harris, about 30 mnutes of instructionis required to teach a worker the
fundanental s of this nethod of pruning. Harris also plans to renove alternate
trees in areas where the trees have becone crowded together. Lonbard al so
practiced tree renoval. Both use nechani cal side hedgi ng equi pnent.

Harris intends to plant gerani uns, vegetabl e row crops, and Sat suma
oranges on the property where no trees are presently planted. e of these
areas is 160 acres of river bottomland which was under |ease and did not cone
into Rvcoms possession until My.

Harris also intends to plant crops on the land currently occupi ed
by the |abor canps. Respondents' expert wtnesses testified that they woul d
also do anay wth enployee housing because farners should not be in the
housi ng busi ness. Mke Jewett would also phase out the housing, but not
imediately. (TR X1, 177).%Z Jewett had two reasons for his opinion that
the | abor canps shoul d be phased out: first, that hone ownership is better
for enpl oyees than renting, and second, that naintenance of the canps is an

expense that other growers do not have to bear. Because the ranch is

“Respondents' brief, p. 65 overstates Jewett's testinony, claimng
that he said elimnation of the | abor canps woul d be one of his first actions.
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the largest in the county, Jewett could not conpare it wth other operations.
Lonbard stated that the canps were nai ntai ned because resi dent harvest |abor is
| ess expensi ve than harvest |abor obtai ned through a contractor. He cited
conpari son costs, but no docunentary evidence was offered by any party on this
| Ssue.

R vcomhas sold, or will sell, nost of the equi prent it acquired
fromthe predecessor. The experts agreed that the amount of equi pnent used was
excessive. Harris testified that he wll no longer use the |l aboratory or the
nai nt enance shop. Instead, he will contract wth other businesses for repair

work. He has already con-r tracted for pest control work.

DSOS AN ANALYS S AND GONCLUSI ONS

. Jurisdictiona |ssues

A Rverbend' s Satus as an Agricul tural Enpl oyer

Section 1140.4(c) of the Act defines the term"agricul tural
enpl oyer™, whi ch:

shall be liberally construed to include any person acting
directly or indirectly inthe interest of an enpl oyer in
relation to an agricultural enployee ... and shal

I ncl ude any person who owns or | eases or nanages | and
used for agricultural purposes, but shall exclude any
person suppl ying agricul tural workers to an enpl oyer, any
farmlabor contractor as defined by Section 1682, and any
person functioning in the capacity of a |abor contractor
The enpl oyer engagi ng such | abor contractor or person
shal | be deened the enpl oyer for all purposes under this
part.

The undi sputed evidence in this case indicates that both R verbend and R vcom
have contracted wth Triple M a licensed |abor contractor, to supply
agricultural enpl oyees to performwork at the ranch. Respondents argue that

Triple Mfunctions as sonet hing nore
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than a | abor contractor, nanely as a customharvester, and as a
result Triple Mshoul d properly be considered the enpl oyer of the
persons on its payroll.%
In support of their position, Respondents rely principally on two
Board cases, Kotchevar Brothers, 2 ALRB No. 45 (1976), and Napa Val | ey
M neyards, 3 ALRB Nb. 22 (1977). In Kotchevar, the Board found that a custom

har vest er who suppl i ed costly equi pnent, transported the pi cked grapes to
nmarket, and supplied a conpl ete harvesting service shoul d be consi dered t he
agricultural enpl oyer even though he was al so performng functions
traditional ly associated wth those of a farmlabor contractor.

In Napa Valley, the Board el aborated on its reasoning i n Kot chevar,
and held that the "whole activity" of a |abor contractor nust be anal yzed in
determni ng whether the contractor is the enpl oyer of the enpl oyees on its
payrol . The Board specifically relied on regul ati ons promul gated pursuant to
the Fair Labor Sandards Act in nmaking this determnation.

In Gorona ol | ege, supra, the Board found that a citrus packing

house was the enpl oyer of harvesting crews, even though the enpl oyees were on a
payrol | of a different entity, because packi ng house supervisors directed the
work of the crews.

In a very recent case, Joe Maggio, Inc., 5 ALRB No. 26, (1979), the

Board hel d that a harvester who supplied expensi ve equi pnent and set the wages
of his crew nenbers was nonet hel ess not the agricultural enpl oyer of those

enpl oyees under the Act. The

Z'Respondents al so argue that R verbend cannot be an agricul tural
enpl oyer because it has no agricultural enployees. The circular nature of
this reasoning is too clear to require comment.
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Board agai n | ooked to the whol e activity of the enpl oyer and refused to regard
the supply of equi pnent, the setting of wages, or any other single factor as
determnative of the issue.

Turning to the facts of this case, it is apparent that while Triple
Mis sonething nore than a nere | abor contractor, it is al so sonething |ess.
Triple Ms only supervisor, Benny Martinez, works prinarily in the San Joaqui n

Valley. He visits the ranch one to three tines a week. As in Gorona (ol | ege,

the actual work of the harvesting crewis supervised by nenbers of R verbend s
FHeld Departnment. R verbend is vitally concerned wth the quality of picking.
But Rverbend' s relationship to the enpl oyees i s nuch -stronger than that

exi sting between the packi ng house and the enpl oyees in Gorona Gollege. Avin

Long, R vcoms second-in-command, testified that Larry Harris had the authority
to act, in effect, as a Triple Msupervisor. Further, Harris selected the
Triple Mcrew which he wanted to come to work at the ranch and many workers on
the Triple Mpayroll also work at tines on the Rvcompayrol|l where Harris's
authority is unquestioned. In practice, Martinez supplies his crews wth
harvesti ng equi pnent, provides for transporting the fruit fromHarris's farmto
Harris's packi ng house, and | eaves the day-to-day supervision to Harris.

Triple Ms billing categories recognize the distinct aspects of its services.
Harris consistently testified that he wanted a unified work force at the ranch.
To achieve this end he and Martinez arranged for transfers fromone payroll to
another. As aresult, Harris has and exercises the authority to place R vcom
workers on the Triple Mpayrol |l when harvesting needs to be done and the

reverse when it is tine to prune.
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(onsi dering the "whol e activity" of Triple Mat the ranch, it is
clear that, despite Martinez's ability to supply expensi ve equi pnent and the
fact that he sets the wages of Triple Menpl oyees, it is Harris, acting as
R verbend, who controls the work of the Triple Mcrews. | conclude that
R verbend is an agricultural enpl oyer within the neaning of Section 1140.4 (c)
inrelation to agricultural enpl oyees working on the ranch on the Triple M
payrol | .

B. R verbend and R vcomas Joint Enpl oyers

In determning whether two nomnally separate entities shoul d be
treated as a single enpl oyer, the NLRB and the Board have | ooked to the
followng factors: (1) interrelation of operations, (2) common rmanagenent, (3)
centralized control of |abor relations and (4) common ownership and control.
See NLRB v. Transcontinental Theaters, Inc., 568 F. 2d 125 (9th dr., 1978);
Abatti Farns, Inc., 3 ALRB No. 83 (1977).

Harris originally wanted to limt his relationship wth the ranch to
that of a packer and marketer of its citrus. He would have been able to carry
out that function through R verbend al one. Newport's founders wanted Harris to
farmthe ranch as well. He agreed and decided to sign the | ease as President
of Rvcom a corporation founded for non-agricultural purposes. Harris is
President of both corporations. Al of Rvcoms stock is owned by R verbend.
Harris is responsi ble for all nmanagenent decisions of both corporations.

R verbend supervi ses the work of the Triple Mcrews. Respondents
point out that this practice is no different fromR verbend s rel ationship

wth its other "outside" growers. But
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Rvcomis not an "outside" grower. It is sinply alegal entity under Harris's
control which is operating for Rverbend s benefit. Rvcoms only function is
the performance of certain pre-harvest activities for the purpose of supplying
fruit to Rverbend. Harris is able to transfer enpl oyees fromthe R verbend
work force to the Rvcompayroll and back at will. This ability is not nerely
potential; it has been exercised often since January 16. Harris repeatedly
enphasi zed that he wanted a unified work force at the ranch.

R verbend and R vcomare located in the sane building in Sanger.
They utilize the sane conputer systemfor accounting, and payrol | functions.
Al that differentiates themis an enpl oyer nunber on the conputer's program

Under appl i cabl e precedent, R verbend and R vcomnust be consi dered
to constitute a single, joint enpl oyer. To hold ot herw se woul d gi ve undue
weight to nere legalisns. Fomthe enpl oyees' point of view a finding that
R verbend and R vcomare separate enpl oyers woul d require two representation
el ections, and the possibility of two bargaining relationships. In effect,
contrary to the Act's nandate that there shall be a single bargaining unit for
each enpl oyer, the workers at the ranch woul d be divided into a harvesting unit
and a pre-harvest unit. Such aresult would be contrary to clear |egislative
intent. | therefore conclude that R verbend and R vcomare joint enpl oyers in
their operations at the ranch.

C The Section 1153 (c) |ssues.

The General (ounsel has al |l eged that Respondents viol ated Section

1153(c) of the Act by: (1) arranging for NPMB to di scharge
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the forner agricultural enpl oyees of the ranch; (2) refusing to hire any
of the forner enpl oyees; (3) attenpting to evict the forner enpl oyees
fromtheir ranch housing; and (4) contracting out work previously
perforned by the forner enpl oyees.

1. The D scharges of January 16.

It is undisputed that NPMB through a vice-president, Charles
MBride, discharged all of its enpl oyees on the norning of January 16, the
day PPC sold the ranch to Paraships. There is no evidence of any
comunei ati on between NPMB and Respondents prior to the discharges. Nor is
the fact that NP6 termnated its enpl oynent rel ati onshi p suggestive of any
col lusion wth Respondents. S nce NPMS was no | onger farmng the ranch, it
had no work for its enpl oyees. The General (ounsel's argunent that MBride
was acting as Respondents' agent under Section 1165.4 of the Act is
presented w thout any serious analysis. Mrely because it is possible for a
person to act as an agent of another even if he is not the principal's
enpl oyee does not |ead to the conclusion that agency can be establ i shed when
the principal and putative agent have never net. The allegation that
Respondent s are responsi bl e for the di scharges shall be di smssed.

2. The Refusals to Hre.

Larry Harris decided, for reasons which wll be examned |ater, not
to hire any of the forner enpl oyees of the ranch. He reached this decision
shortly before becomng Newport's | essee, and w thout giving any consideration
to the skills and experience of the forner enpl oyees. As early as January 18,
Respondents were on notice that the forner enpl oyees desired to continue

working at the
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ranch. A fornal witten demand was nade by the UFWand was recei ved by
Respondents on January 19. Rvcoms own records (QC Ex. 36) establi sh,
contrary to Harris's testinony, that only twel ve non-supervisory enpl oyees had
been hired by January 19.  these, five had been brought fromthe Fresno area
by Earl Hall, a business associate of Harris's. R vcomhired approxi nately
sixty enpl oyees after January 20, yet it never responded to the URWs request
that the forner enpl oyees be hired. Respondents' only direct communication to
the FW(QC Ex. 5) nerely refused to recognize it as the bargai ning agent of
Rvcoms enployees. It nade no reference to the hiring issue.

The nost definitive interpretation of the evidentiary burden which
the General Gounsel nust neet to establish a violation of Section 8(a)(3) of
the NLRA .which is virtually identical to Section 1153(c), can be found in N.RB
v. Geat Dane Trailers, Inc., 388 US 26, 34 (1967):

Frst, if it can reasonably be concluded that the

enpl oyer's di scrimnatory conduct was "inherently
destructive" of inportant enpl oyee rights, no proof of an
antiunion notivation is needed and the Board can find an
unfair |abor practice even if the enpl oyer introduces

evi dence that the conduct was notivated by busi ness

consi derations. Second, if the adverse effect of the dis-
crimnatory conduct on enpl oyee rights is "conparatively
slight,” an antiunion notivation nust be proved to
sustain the charge if the enpl oyer has conme forward with
evidence of legitimate and substantial busi ness
justifications for the conduct. Thus, in either
situation, once it has been proved that the enpl oyer
engaged in discrimnatory conduct which coul d have
adversel y affected enpl oyee rights to sone extent, the
burden is upon the enpl oyer to establish that he was
notivated by legitinmate objectives since proof of
notivation 1s nost accessible to him
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In adopting this fornula the Suprene Gourt did not elimnate the
el enents of anti-union notivation and intent to encourage or di scourage uni on
nenber ship as requisites of a Section 1153(c) violation, but rather held that
‘feonme conduct ... nay be deened proscribed wthout need for proof of an
underlying notive. That is, sone conduct carries wth it 'unavoi dabl e
conseqguences whi ch the enpl oyer not only foresaw but whi ch he nust have
intended and thus bears 'its own indicia of intent'," 388 US at 33.

It is clear that Respondents were under no obligation to hire any of
the NPVG enpl oyees, NLRB v. Burns International Security Services, Inc., 406
UusS 272 (1972), but "it is well settled that (the NPVB) enpl oyees were

entitled to be considered for enpl oynent wth (Respondents) on a non-
discrimnatory basis." Tri-Sate Mintenance Gorporation v. N.RB, 408 F. 2d
171, 174 (D C dr., 1968). In Glunbus Janitor Service, 191 NLRB 902 (1971),

the NLRB hel d that an enpl oyer who had taken over a busi ness enterprise
viol ated Section 8(a)(3) "for refusing to consider and enpl oy the forner"

enpl oyees. (enphasis added). In ol unbus Janitor, the new enpl oyer

interviewed applicants at the Sate Enpl oynent Service w thout informng the
forner enpl oyees or their bargaining representative. The Trial Examner found
this conduct to be "inherently destructive of inportant enpl oyee rights" and
al so di scounted the Respondent's defense that it preferred to bring in a new
wor k force because the forner enpl oyees woul d be resistant to different work
net hods. "The apocryphal character of such claimis self-evident for the

Respondent did not interviewa single Allied enpl oyee.” 191 NLRB at 911.
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Respondents cite Southline System Services, Inc., 198 NLRB 449
(1972), and Industrial Catering GConpany, 224 NLRB 972 (1976) for the

proposition that it is not unlawful for an enpl oyer who takes over a busi ness
to prefer his ow enpl oyees to those of his predecessor. To the extent that
t he new enpl oyer had substantial business reasons for such a preference,
Respondents' contention is accurate and unexceptionable. But in both cases
cited by Respondents the new enpl oyer inforned the predecessor's enpl oyees t hat
they were wel cone to apply for jobs and woul d be consi dered. Respondents seem
to understand that they were under a duty to consider the NPNVG enpl oyees for
j obs when they argue, incorrectly, that there were no positions avail abl e by
the tine the UPWTfirst requested that the forner enpl oyees be hired.

| find that Respondents' refusal to consider the NPV enpl oyees for
jobs was inherently destructive of their rights under the Act. Respondents’
refusal to interviewany of the forner enpl oyees or to even respond to
comuni cations nade on their behal f by the UFWnust have had the effect of
di scour agi ng uni on nenber shi p, especial ly since Respondents had no difficulties
In communi cating quickly wth the forner enpl oyees through the nedi um of
evi ction noti ces.

Because Respondents have treated all the forner enpl oyees as a
group, | find that it is not necessary for the General Counsel to establish
that each al |l eged di scrimnatee nade a proper application. See Kawano, Inc., 4

ALRB No. 104 (1978), and cases cited therein. This finding is also dictated by

the fact that Respondents did not use application forns for hiring agricul tural

enpl oyees and

- 41 -



that, in any event, the exi stence of such application forns was not nade known
to the forner enpl oyees by the Respondents. As far as Respondents' know edge
of the forner enpl oyees' union affiliation is concerned, Harris conceded t hat
he was aware during 1978 that the UFWhad won a Board representation el ection
at the ranch. The transfer docunents between Pl C and Parashi ps and Parashi ps
and Newport denonstrate unequivocal |y that there was know edge on the part of
all parties that the UFWhad been certified as a result of the el ection.
Respondent s' st udi ed i nsi stence throughout the hearing and in the brief that
they had no "official know edge" of the UWFWcertification, that such
certification was in any event irrelevant to Harris, and that Harris never
thought to ask Pressutti or Telford or anyone el se about his infornal know edge
of the representation electionis sinply not credible. Surely Newport's
attorneys read the transfer docunents entered into by PIC and Parashi ps. And
surely they passed the information on to their clients.? Rchard Srong' s
testinony establishes that Ken Manock, Newport's attorney, was aware of the
certification.

The failure of Respondents’ wtnesses to admt their know edge of
the certification tends to weaken generally the credibility of their testinony.
It also tends to establish the opposite of the testinmony, that is, that Newport
and Respondents del i berately deni ed know edge of the certification in an effort
to canoufl age their anti-union notivations. Henet Wol esale, 3 ALRB No. 47

(1977), ALO Decision, pp. 19-20.

“'As Judge Leventhal noted in |AMv. NLRB, 414 F. 2d 1135, 1139 (B.C
dr./ 1969), "The purchaser of a business does not take title unencunbered by
the | abor relations obligations of his predecessor. He is well advised to
anal yze labor title as much as real title."
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As noted earlier, Respondents have asserted various busi ness
justifications for their refusal to consider or hire any of the forner
enpl oyees. Respondents' najor contention, nanely that it was necessary,
because of the onerous conditions of the | ease to nake rapi d and drastic
changes in operations at the ranch, therefore naking it inpossible to | ook into
the possibility of hiring the forner enpl oyees, is refuted both by the | ease
and by Harris's testinony. The | ease, as nodified, cannot properly be
characterized as onerous. It is drafted in such a manner that Harris is
protected against any and all |osses. Rental paynents nmay never exceed profits
and if there are no profits there is no required rental paynent. Respondents’
own w tnesses, Macklin and Jewett, testified that a reasonabl e person woul d not
have | eased the ranch wth a mninumrental of $1.7 mllion annual ly. Mcklin
said that a person would be "off his gourd® (TR X, 204) to buy the ranch with
a $1 mllion annual nortgage, Jewett said he would not sign such a | ease
because historically earnings woul d not support it, but that Harris mght be in
a different position because of his ability to narket the fruit. Presunably
Jewett took his proposed hypothetical operating changes into effect in comng
to his expert opinion. Even a $300 per acre cut in costs would only result in
a $450, 000 savi ngs.

Even if the | ease agreenent coul d be consi dered onerous, there is no
indication that Harris was in a hurry to nake changes. He testified that it was
i npossi bl e to do everything in a year and, nore significantly, that little
coul d be done except for planning during the cold, wnter nonths. |ndeed, the

inability to nake quick
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changes is one of the major reasons cited by Respondents in argui ng that
proposed changes shoul d be taken into account for purposes of the
successorship i ssue in determng whether there has been a substantial change
inthe agricultural enterprise.

Two of Respondents' business justifications, that Harris foll oned a
nanagenent practice of not hiring forner enpl oyees because they woul d resi st
new ways of doing things, and that Harris therefore decided to hire his own
| ong-tine | oyal enpl oyees whomhe coul d trust and who he had promsed ful |l -tine
enpl oynent, are opposite sides of the sane coin. The first contention is, by
its nature, irrefutable. But it nust be rejected as a defense to an unfair
| abor practice charge. If it were to be accepted, Section 1153(c) woul d | ose
much of its force. Any enpl oyer could then decide that it, too, believed in
the practice and therefore had no obligation to consider forner enpl oyees
because their very status as forner enpl oyees woul d be an absol ute bar to
enpl oynent. Such a defense is sinply not substantial enough to overcone the
wel | -establ i shed | abor law principle that all applicants for enpl oynent nust be

considered in a non-discrimnatory manner. Phel ps Dodge v. NLRB, 313 U S 1,77

(1941). It would indeed be ironic if experience, rather than being an asset to
an applicant, were to disqualify himfromfurther consideration. A simlar

defense was summarily rejected in NLRB v. Foodway of H Paso, 496 F. 2d 117

(5th dr., 1974) The new enpl oyer argued that it refused to hire any of the

predecessor' s enpl oyees because the busi ness had been | osi ng noney. The



court stated:

VW give little credence to the reason assigned -
the | oss of noney - for the refusal to hire any of
t he non-supervi sory enpl oyees. Reason di ctates
that the nanagerial enpl oyees, who were retained,
not the rank-and-file enpl oyees who were fired,
shoul d be responsible. 49 F. 2d at 119. 25/

I n anot her case invol ving a successor enpl oyer's discrimnatory
refusal to hire the predecessor's enpl oyees, NLRB v. Houston DO stri bution

Service, Inc., 573 F. 2d 260 (1978), the Ffth Arcuit found that the

successor's behavi or toward the work force of the predecessor gave the NLRB
reason enough to concl ude that the successor failed to hire the enpl oyees as
part of a plan to avoid bargai ning with the union representing them The Gourt

noted that the successor never inquired about the quality of the workers,
even though such inquiry could easily have been nade.” 573 F. 2d at 264.
Respondents were, of course, free to favor their enpl oyees provided
there were non-di scrimnatory and substantial busi ness reasons for doi ng so.
Harris's testinony on the reasons for his preference was even weaker and | ess
convincing than his reliance on the burdensone | ease requirenents. Harris
testified that he promsed a group of his enpl oyees work at the ranch if he
were to secure the right to pack the fruit. This conversation asserted y took
place inthe fall of 1978, a tine when Harris had no reason to believe that he

woul d eventual |y be permtted to be the packer

~ “Harris has retained two of the NPVB supervisors as consul tants on
certain issues, but not as supervisors of agricultural enpl oyees.
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of the fruit. Not one nenber of the crewto whomthe promse was supposedl y
nade was called to corroborate Harris's testinony. Over and over again Harris
referred to the crewas his best, wth long tine, |oyal enployees, and as one
wth special skills. Yet, despite the fact that Harris testified that

R verbend had been harvesting fruit in Ventura Gounty for four years, none of
the R vcom enpl oyees had worked for Rverbend for nore than two years. A
najority of the crew had worked for R verbend for a single season. Respondents
attenpted through cross-examnation of several NPV enpl oyees to establish that
they | acked skills which the R verbend enpl oyees possessed, such as the ability
to pick two-handed. Yet, Juan Bautista, the one R vcomenpl oyee who did
testify said that he had never seen harvesters pick two-handed. H s testinony
establ i shed that the NPVB enpl oyees and the R vcom enpl oyees were invol ved in
the sane general practices, even if the style of pruning and picking differed
indetails. FHnally, although Harris was lavish in praise of the crew, he
could identify only a handful of its nenbers by nane and was clearly unfamliar
wth their individual skills. In sum the record does not substantiate the
claamthat Harris was notivated to favor this crew over the forner enpl oyees
because of their skills, their long-tine service, or a promse nade to give
themwork at the ranch.

There was testinony by Lonbard on the final day of the hearing
ranking last wnter's frosts anong the worst of the century. Respondents now
assert that Harris gave work at the ranch to R verbend harvesting enpl oyees
because the frost reduced the anount of work avail able to themel sewhere in the

county. There is no
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evi dence whatever to support this contention. Its inclusionin the |ist of
busi ness justifications appears to be pretextual .

In addition to these reasons for preferring their ow enpl oyees,
Respondents claimthat they did not respond to the UFWdenand that they hire
the forner enpl oyees because the denand was couched in all or nothing terns.

S nce the WPWwas seeking enpl oynent for 130 peopl e, and Respondents had far
fewer avail able jobs, Respondents reason that there woul d be no point in
considering the forner workers. It is true that the UFWasked for the rein-
statenent of all the workers. It would have been rather unusual for a union to
have asked that only half or a quarter of the enpl oyees be hired. It is
certainly not unusual for a party to any negotiation to start by asking for
everything. Wether the UFWand the forner enpl oyees woul d have refused
anything |l ess than jobs for everybody is an untested hypothesis. The fact that
reinstatenent was initially sought for all the forner enpl oyees cannot justify
Respondents' refusals to consider themfor enpl oynent on an individual basis,
especi al |y since Respondents nade no effort totry to clarify the UPWs
position. Harris also testified that he saw no reason to respond to the UFW
nai | gram because an unfair |abor practice charge had al ready been fil ed.
Certainly, Harris could not have believed that the filing of a charge was a bar
to voluntary settlenent or a defense to violation of the | aw

Taken singly and toget her, Respondents' asserted busi ness
justifications for refusing to consider or hire the forner enpl oyees do not
establish that they were notivated by legitinate and substantial objectives, |

conclude that inrefusing to hire
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the forner agricultural enpl oyees of NPM5, Respondents viol ated Sections
1153(a) and (c) of the Act.
3. The Evictions.

The sane | egal principles discussed in relation to the hiring
natters govern resol ution of the evictions issue. n or about January 16, in
its only direct communication wth the forner enpl oyees, R vcomserved infornal
eviction notices on all the residents of the labor canp. Harris testified that
he only becanme sure that the residents of the canps had been enpl oyees of NPV
when he arrived at the ranch on the 16th. Yet, one of his first orders of
busi ness was to start proceedings to have the tenants evicted. It is
undi sput ed that housi ng was provided to the forner enpl oyees by NP\VG as a
condition of enploynent. R vcomattached the |icensing agreenent between the
enpl oyees and NPVB as an exhibit to its unlawful detai ner conpl ai nts.

An enpl oyer's attenpt to evict enpl oyees fromhousing provided as a
condi tion of enpl oynent nmay constitute a violation of Section 1153(c) of the
Act if it is carried out discrimnatorily to di scourage uni on nenbership.

Kohl er Gonpany, 128 NLRB 1062 (1960); MAnally Enterprises, 3 ALRB No. 82

(1977). dearly, housing is a necessity, one perhaps even nore inportant than
enpl oynent. The eviction proceedings initiated by R vcom taken together wth
its refusal to consider any of the forner enpl oyees for jobs, and in the
absence of any communi cation other than the eviction notices thensel ves, are
i nherent|y destructive of inportant enpl oyee rights.

Respondent s asserted several business justifications for the

eviction attenpts. Frst, Harris wanted to use the sixty or
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seventy acres of |and under the housing to plant crops.?® Second,

Harris and several expert wtnesses testified that it was uneconomcal to

nai ntai n housi ng for harvest workers when pi cking crews coul d be obtai ned from
| abor contractors. Third, Harris testified that problens in the water supply
systemnade it virtually inpossible to bring the canps up to applicabl e | egal
st andar ds.

Harris's testinony about planting crops after renoving the canps
indicated that his plans were, at nost, in a formative stage. By the tine of
his testinony, which took place in March and April, Harris had not yet sanpl ed
the soil or decided exactly what crops would be planted in what areas. He was
decidely nore specific about plans to grow flowers and vegetables in the river
bottomand golf course areas. This unsupported testinony does not explain the
haste wi th which the decision to evict the forner tenants was nade.

According to ranch records, the housing cost NPMB about $70, 000 a
year. It is not clear if this figure took into account the rental paynents
nade by the enpl oyees. The cost of the housing thus conprised roughly 3% of

the ranch costs. It was Lonbard' s

2 Respondents' brief enphasizes that Harris did not even know that he
woul d have control of the canps under the lease until the 16th. The bri ef
considers the so-called "river bottoni |and to be the | and on whi ch the canps
stand. This is far fromclear in the record. Vétts referred to last-mnute
negoti ations about the river-bottoml|and but did not nention the | abor canps.
Telford testified that there was a dispute wth Vtts about the canps, Harris
referred to the river bottomand as 160 acres along the Santa d ara R ver which
woul d be available for his use sonetine in May. (TR XV, 141}. It is clear
that Harris considered the river bottomand and the | abor canps to be distinct.
But, if it were true that the status of the canps was in doubt until the |ast
mnute, it woul d be even nore astoni shing that Harris woul d be abl e to nake
reasoned busi ness deci si ons of such magnitude at such a breakneck pace.

- 49 -



contention that the cost was nore than conpensated for by the | ower costs
incurred by hiring its oawn harvest crews rather than contracting for harvest

| abor. Wile Respondents introduced a substantial anount of docunentary
nateri al concerning pre-harvest costs, there is nothing in the record to
indicate that they consi dered whet her worker housi ng mght have nade econom c
sense. (he of the areas on which Harris and Lonbard were in agreenent was the
desirability of having a pernmanent, year-round work force. According to
Lonbard, the housing was an aid in achieving that goal. It is true that |abor
canp housing is rare in Ventura Gounty. nly one other large citrus ranch
provi des enpl oyees housing. But there is only one other large citrus ranch in
the county. Jewett testified that the ranch, because of its size, was in a
class by itself.

It is far fromclear that Harris considered the difficulty in
neeting code requirenents in his decision to evict the tenants. It appears that
he first becane aware of sone difficulties in late January, only after he had
served the first eviction notices. Nonethel ess, his testinony on this issue was
general |y vague and sonetines untrustworthy. A his nost specific, Harris
stated that he had received two citations fromthe Ventura Gounty Departnent of
Environnental Health for water and sewage violations. Robert Gallagher, the
sani tarian who investigated the probl ens, testified that only infornal notices,
rather than citations, had been i ssued. Ohe notice required that an over-
flow ng septic tank be corrected. R vcomaquickly conplied. The other notice
required that the drinking water supply be separated fromthe agricul tural

water supply. Wen Gal | agher tel ephoned Harris's attorney about a
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schedul e for conpliance, the attorney told himthat R vcomwoul d send a
letter stating that it had no intention of conplying.

The testinony of Harris and Tel ford concerni ng the housing is, taken
as a whole, inherently incredible. Frst, they testified that the subject of
the | abor canps never cane up during their | ease negotiations, even though sone
150 housi ng units nust have been at |east as visible an asset as the ranch's
pi ck-up trucks. Second, Harris testified that he gave little thought to the
housing until he arrived at the ranch. Yet, wthin the space of twenty-four
hours, he not only learned for the first tine that the housi ng was occupi ed by
the ranch's agricultural enpl oyees, but he al so researched the ranch records to
| earn about the |icensing agreenent between NPVB and the enpl oyees, decided
that he wanted to tear down the housing, contacted Tel ford by phone to get
Newport's perm ssion to renove the houses and their occupants, planned to use
the land to plant certain crops, and drafted and served the infornal eviction
notices. HEther, contrary to the testinony, Harris had planned his actions in
advance, or he had sone very inportant reason to devote his first day to
starting the eviction process, even though he was not about to begin planting
crops in the inmedi ate future.

Wi | e R vcomnay have had busi ness reasons for wanting to raze the
housi ng, none of the reasons asserted expl ains the speed w th which the
evi ction process was begun. It is clear that the eviction attenpts were
notivated in substantial part by Harris's desire to renove fromthe ranch the
fornmer workers, whomhe did not want as enpl oyees because of their union

nenber shi p and t he
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i npact of their nenbership on the successorship issue. | conclude that the
attenpted evictions constitute violations of Sections 1153 (a) and (c) of the
Act. There was uncontradicted testinony that several retired enpl oyees
continued to receive housing as a condition of their forner enpl oynent. They
al so have recei ved eviction notices. The effort to evict these forner

enpl oyees constitutes a violation of Section 1153(a) of the Act. Kohler

Gonpany, supra.
4. The Gontracting Qut of Verk.

R vcomhas contracted wth R verbend to harvest and pack the fruit
of the ranch, as well as to performsone of the pruning work. R verbend has
contracted wth Triple Mto provide the |abor for this work. Because | have
already found that R verbend is the enpl oyer of the Triple Magricul tural
enpl oyees and that R verbend and R vcomconstitute a single enpl oyer, this
contracting of work does not constitute contracting wth an outside entity.
The only other contracting of work fornerly perforned by NPVB enpl oyees is a
pest control agreenent between R vcomand a Ventura County conpany.
Respondents' w tnesses established that it is customary for such work to be
done on a contract basis. The anount of |abor used in pest control is so snall
that any possible anti-union notive would cl early be outwei ghed by Respondent s’
busi ness justifications of econony and efficiency, | conclude that General
Qounsel has failed to establish that the contracting out of pest control work
isinviolation of Section 1153 (c).

D The Section 1153(e) |ssues.

The General Gounsel contends that R vcomhas succeeded to the

bar gai ni ng obl i gations of NPV under the Act by virtue of its
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taking over the farmng operation at the ranch on January 16. R vcoms admtted
refusal to bargain wth the UFWand its unilateral changes in certain working
conditions, it is argued, are violations of Section 1153(e) of the Act.

NLRB precedent considers an enpl oyer who takes over a business to be
a "successor" to the previous enpl oyer's coll ective bargai ning obligations when
there is substantial continuity in the enterprise. The NLRB and the courts
have exam ned nunerous factors in determning whet her the new enpl oyer's
oper ations denonstrate substantial continuity, but forenost anong themis

continuity in the work force across the change in ownership. NRBv. Burns

internati onal Security Services, 406 US 272 (1972) and Howard Johnson Co. V.
Detroit Joint Board, 417 US 249 (1974).

In the present case, there is no continuity between the NPMS wor k
force and the work force hired by Rvcomand Rverbend. It is well settled,
however, that if the absence of work force continuity is caused by the new
enpl oyer's discrimnatory refusal to hire the predecessor's enpl oyees, then the
work force elenent wll be presumed to have been proved, for to hol d ot herw se
woul d permt an enployer to benefit fromhis own unfair |abor practices. NL.RB

v. Foodway of H Paso, supra; NLRB v. Houston O stribution, supra.

Here, by failing to consider or hire any of the predecessor's
enpl oyees, Respondents have violated Section 1153 (c¢) of the Act. N.RB
precedent requires that the work force continuity elenent of successorship

be deened satisfied under these circunstances.
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Aside fromthe requirenent that there be substantial continuity in
the work force, the Suprene Gourt has avoi ded any nechani cal tests in deciding
whet her a successor is bound to the | abor relations obligations of his

predecessor. As Justice Marshall said in Howard Johnson, supra;

Particularly inlight of the difficulty of the

successor shi p question, the nyriad factual circunstances
and legal contexts in which it can arise, (and the

absence of |egislative guidance) ... enphasis on the

facts of each case as it arises is especially appropriate
... 417 US at 256.

The real question in each of these "successorship" cases is,
on the particular facts, what are the |l egal obligations of

t he new enpl oyer to the enpl oyees of the forner owner or
their representative. The answer to this inquiry requires
anal ysis of the interests of the new enpl oyer and the

enpl oyees and of the policies of the labor laws in |light of
the facts of each case and the particul ar | egal obligation
which is at issue ... There is, and can be, no singl e
definition of "successor" which is applicable in every | egal
context. A new enpl oyer, in other words, nay be a successor
for sone purposes and not for others. 417 US at 262, f. 9.

In addition to identity of the work force, the nost inportant
factors the NLRB has taken into account in determning successorship issues in
the industrial context are identity of product lines, simlarity of job

functions, and use of the same plant. NRBv. Burns, supra. Here, Respondents

have continued to operate the ranch as a producing citrus and avocado orchard.
R vcomhas done nore than nerely | ease sone agricultural land; it has acquired
the legal right to nanage the growh of, and pick the fruit from the trees on
the property. Regardless of certain changes in operating nethods in the

production of the fruit from
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those trees, both those al ready inpl enented and t hose whi ch have not yet been
put into effect, Respondents are in the sane busi ness as was NP\VG.

Ther e have i ndeed been sone changes in the nethods of grow ng the
fruit. Mst of these involve a shift in enphasis rather than a radical break
w th past practices. For exanpl e, the predecessor used certain frost
protection techniques; so does Rvcom Rvcomw !l rely much nore heavily on
w nd machi nes than orchard heaters, but a change of this type does not
substantially alter the nature of the agricultural enterprise. S mlarly, a
greater enphasis on non-cul tivation techni ques, and | ow vol une irrigation are

the kinds of managenent changes which are routinely nade by a new enpl oyer. 2"

Sone of the proposed or inplenented changes of Respondents nay
reduce the nunber of agricultural enpl oyee positions avail abl e, but they do not
change the kinds of work which nust be done to grow and pick the fruit. The
changes in pruning and pi cking techni ques are differences which are easily
| earned. Depite Respondents' argunents to the contrary, there i s no evidence
that a specially trained breed of farmworker is required to do the work in
the way desired by Harris. The record indicates that for the nost part, the
enpl oyees, past and present, pruned and picked using simlar equipnent. Harris
sinply wants the pruning to shape the trees somewhat differently. | find that

the agricul tural

"Gf. NLRB v. Foodway of H Paso, supra, where the court noted twenty-
four changes whi ch the Respondent argued renoved it fromthe successorship
doctrine. The court characterized these changes as routine. They are of the
sane order as the changes nmade or pl anned by Respondents herein.
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enterprise at the ranch is substantially the sane under R vcoms nanagenent as

it was under the predecessor's regine. %

Respondent s al so argue that, even if they are successors to NP\VB s
bar gai ni ng obl i gati ons under NLRB precedent, they are barred fromrecogni zi ng
the UFWby the terns of Section 1153(f) of the Act. Section 1153 (f) provides
that it shall be an unfair labor practice for an agricultural enployer "to
recogni ze, bargain wth, or sign a collective bargai ni ng agreenent wth any
| abor organi zation not certified pursuant to the provisions of" the Act.
Respondent s reason that the UFWhas not been certified as the representative of
R vcoms enpl oyees and that the prohibition enbodi ed i n Section 1153(f) is
therefore appl i cabl e.

The Board has been called upon to interpret Section 1153(f) once
before, in Kaplan's Fruit and Produce Go., Inc., 3 ALRB No. 28 (1977). In that

case, several enployers argued that a literal reading of Section 1153 (f)

prohi bited themfromcontinuing to bargain wth | abor organizati ons once their
initial 12 nonth certification had ended. In rejecting this argunent the Board
noted that such an interpretation would run counter to the "Act's central pur-
pose of bringing certainty and a sense of fair play to a presently unstabl e and
potentially volatile condition in the state, Section 1, AARA" (e of the

pol i cy considerations against a restrictive interpretation of Section 1153(f)

exam ned by the Board in Kapl an’s

“'Respondents do intend to grow crops such as punpkins, vegetabl e
row crops, and flowers whi ch have not been grown on the ranch
previously. The acreage invol ved, however, is insufficient to affect
t he overwhel mng predom nance of citrus.
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applies wth equal force here:

"(Mhis theory seriously inpairs the enpl oyees '
right to be represented in their relationship wth
enpl oyers. If, as wll often happen, certification
| apses when the enpl oyer has just passed his peak
season, the effect would be to preclude the
possibility of any representation for enpl oyees unti l
the foll ow ng peak season, when the entire el ection
process woul d have to begin again. 3 ALRB No. 28, at
6. (BEnphasis in original).

Respondents' interpretation of Section 1153 (f) woul d prohibit any
application of the NLRB successorship doctrine. The legislature could not have
I ntended such a result. As the Board noted in Kapl an’'s;

The prohi bition agai nst an enpl oyer' s recogni zi ng an
uncertified union is clearly directed, not towards an
arbitrary tine limt on bargai ning, but towards
preventing voluntary recognition of |abor

organi zations. The facts in Englund v. Chavez, 8
Gal. 3d 572, are too much a part of the history

| eading to the enactnment of the ALRA for us to

consi der 1153 (f) as anything but a guarantee of
freedomof choice to agricultural enpl oyees through
the nachi nery of secret ballot elections. The

prohi bi tion agai nst bargaining wth an uncertified
uni on does not and shoul d not precl ude bargai ni ng
wth a union that has been chosen through a secret
ballot election. 3 ALRB Nb. 28 at 7.

Here, the enpl oyees of the predecessor chose the UFWas their
bar gai ni ng agent in an el ecti on conducted by the Board. Wthin the twel ve nonth
period followng the certification, there is an irrebuttabl e presunption that

the union's najority status continues. Section 1156.6 of the Act. If the

other requirenents for successorship to the predecessor's bargai ni nhg

obligations are
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net, Section 1153(f) is not a bar. In these circunstances the original
certification nust be deened to be anended to nane the new enpl oyer. |
conclude that by their admtted refusal and failure to bargain with the UFW
Respondent s have viol ated Section 1153(e) of the Act.

The General (ounsel al so argues that certain unilateral changes in
wor ki ng condi ti ons nade by Respondents, nanely the contracting out of work to
Triple Mand the pest control conpany, and the attenpted evictions, w thout
giving the UFWnotice and an opportunity to bargain, constitute additional
violations of Section 1153 (e). Wiile conceding that the Suprene Gourt held in

Burns, supra, that "a successor enployer is ordinarily free to set initial

terns on which it wll hire the enpl oyees of a predecessor ...", the General
Qounsel argues that this right does not extend to cases in which the successor
attenpts to evade its bargaining obligation by the unfair |abor practice of
discrimnatorily refusing to hire the predecessor's enpl oyees. | agree that
Respondents' Section 1153 (c) violations, which were coomtted to avoid the
duty to bargain wth the UFW require that Respondents not be permtted to nake
uni |l ateral changes in those conditions of enpl oynent which are the subject of
the Section 1153(c) violations. To hold otherw se woul d deny the

di scrimnatees any effective renedy.
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THE REMEDY

Havi ng found that Respondents have engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a), (c), and (e) of the Act, |
shal | recommend that they cease and desist therefromand take certain
affirnati ve actions designed to effectuate the policies of the Act.

Soecifically, | shall recormend that Respondents be ordered to offer
enpl oynent to each of the forner NPMVS agricultural enpl oyees naned in Appendi x
Ato the Frst Arended Consolidated Gonplaint, If there are not sufficient
positions available at the ranch for agricultural enpl oyees on the R vcom
Rverbend, or Triple Mpayrolls, to hire each of the naned persons i nmedi ately,
their nanes shall be placed on a preferential hiring list and they shall be
hired as soon as jobs becone available. The order of nanes on the preferential
list shall be determned pursuant to a non-di scrimnatory nethod approved by
the Regional Drector of the Board' s Salinas Regional office.

| further recommend that Respondents nake whol e each of the persons
listed in Appendix Ato the Frst Anended Gonsolidated Gonpl aint by paynent to
themof a sumof noney equal to the wages they each woul d have earned but for
Respondents' unlawful refusal to hire them less their respective net earnings,
together wth interest thereon at the rate of seven per cent per annum Back
pay shall be conputed in accordance wth the formil a established by the Board

in Sunnyside Nurseries, Inc., 3 ALRB No, 42 (1977). The WFWsought enpl oynent

for each of the forner workers in a comuni cation to R vcomdated January 18,

1979, Because Respondents
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never responded to this communication, | find that each of the forner
enpl oyees applied for work on January 18. The anount of back pay due
each person shall be determned pursuant to the guidelines set forth by

the Board in Kawano, Inc., supra.

| shall further order that Respondents notify their enpl oyees that
they will, upon request, neet and bargain in good faith wth their certified
col l ective bargaining representative, the UFW Pursuant to Board precedent in

AdamDairy, dba Rancho Los Ros, 4 ALRB No. 24 (1978) , and Sunnysi de

Nurseries, Inc., 5 ALRB No. 23 (1979), | shall order that Respondents bear the

costs of the delay which has resulted fromtheir failure and refusal to bargain
wth the UFW by naki ng whol e their enpl oyees for any | osses of pay and ot her
econom c | osses which they nay have suffered as a result thereof, for the
period fromJanuary 18, 1979, until such tine as Respondents commence to
bargain in good faith and continue so to bargain to the point of a contract or
a bona fide inpasse. The Regional Drector for the Salinas region wl|
determne the anount of the nake-whol e award in accordance wth the fornul a

adopted by the Board in AddamDairy, supra, as nodified i n Sunnysi de, supra.

The General Gounsel omtted a request for a nake-whol e order in the Hrst
Anended Gonsol i dated Gonpl aint and did not seek to anend the Prayer to include
such a request until the last day of the hearing. Respondents argue that, had
they been aware of the possibility of a nake-whol e order, they woul d have
presented additional evidence to the effect that sone of R vcoms enpl oyees had
threatened R vcomw th an unfair |abor practice charge pursuant to Section 1153

(f) of the Act, if it were to recogni ze
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the UFW Wiile the request shoul d have been included in the original

conpl ai nt, the fashioning of renedial orders lies solely wthin the
discretion of the Board. Here, Respondents refused to consider any of the
forner enployees in an effort to avoid their bargaining obligations wth the
UFW EBEven if Respondents believed in good faith that Section 1153(f) barred
themfromrecogni zing the UFW reliance upon an erroneous view of the |aw
does not constitute a defense. Kingsbury Hectric Gooperative, Inc. v.

NLRB, 319 F. 2d 387 (8th dr. 1963). Respondents have not established that

an exception should be nade in this case to the Board's general rul e that
enpl oyers who refuse to bargain in good faith shoul d be required to nake
thei r enpl oyees whol e for any economc | osses they have incurred as a
resul t.

In order toinsure that there wll be an effective renedy for
Respondents' discrimnatory refusal to hire the forner enpl oyees and for
Respondents' discrimnatory efforts to evict the forner enpl oyees from housi ng
provided to themas a condition of their enploynent, | shall specifically order
that Respondents not nmake any unilateral changes in the terns and conditions of
enpl oynent, including any further effort to evict the forner enpl oyees, until
good faith bargai ning about these subjects wth the UFWhas commenced and

agreenent or a bona fide inpasse has been reached.



CRER
Respondent s R vcom Gorporation and R verbend Farns, Inc., their
officers, agents, representatives, successors and assigns shall:
1. Gease and desist from
a. D scouragi ng nenbershi p of enpl oyees in the UAWor any ot her
| abor organi zation by unlawful ly refusing to hire the forner enpl oyees of
Nati onal Property Managenent Systens, dba Rancho Sespe, by attenpting to evict,
or evicting, those enpl oyees fromhousing at R vcom Ranch provided themas a
condition of their enploynent by NP5, or in any other manner discrimnating
agai nst enpl oyees in regard to"their hire, tenure, or terns and conditions of
enpl oynent, except as authorized by Labor Gode Section 1153(c);

b. Failing or refusing to neet and bargain collectively in
good faith, as defined in Labor Gode Section 1155.2(a), wth the UFW as the
certified exclusive collective bargaining representative of Respondents
agricultural enpl oyees at R vcom Ranch;

c. In any other manner interfering wth, restraining, or
coercing agricultural enpl oyees in the exercise of the rights guaranteed them
by Labor Code Section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act;

a. Won request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive collective bargai ning representative of
their agricultural enpl oyees at R vcomRanch, and if an understanding is

reached, enbody such under st andi ng
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in a signed agreenent;

b. Mke whole their agricultural enployees for all |osses of
pay and ot her economc | osses sustained by themas the result of their
refusal to bargain, in the manner set forth in "The Renedy";

c. Imediately offer the persons naned in Appendix Ato the
F rst Arended Consol i dated Conpl ai nt enpl oynent in their forner or
substantially equi val ent jobs and nake each of themwhol e for any | osses he or
she may have suffered as a result of his or her failure to be hired, in the
nmanner set forth in "The Renedy”;

d. Refrain fromunilaterally altering the terns and conditions
of enpl oynent of their agricultural enployees, including any effort to evict
any of the forner enpl oyees of National Property Managenent Systens, dba Rancho
Sespe, fromtheir housing at R vcomRanch, wthout first bargai ning in good
faith wth the UFWabout such proposed changes and either reachi ng agreenent
wth the UFWor arriving at a bona fide i npasse;

e. Preserve, and upon request, nake available to the Board or
Its agents for examnati on and copying, all records rel evant and necessary to
a determnation of the anounts due their enpl oyees under the terns of this
Q der;

f. Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board Agent into appropriate | anguages, Respondents shal |
thereafter reproduce sufficient copies in each | anguages for the purposes set
forth herei nafter;

g. Post at R vcom Ranch copies of the attached Notice for 90
consecutive days at times and places to be determned by the Regional

Drector;
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h. Provide a copy of the attached Nbtice to each enpl oyee hired
during the 12-nonth period follow ng the issuance of this Qder;

i. Mil copies of the attached Notice in all appropriate
| anguages, wi thin 30 days after issuance of this Oder to all enpl oyees naned
in Appendix Ato the Frst Arended Consol i dated Gonpl ai nt;

j. Avrange for a representati ve of Respondents or a Board Agent
todistribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondents on conpany tine. The reading or readi ngs
shall be at such tines and places as are specified by the Regional Drector.

Fol low ng the reading, the Board Agent shall be given the opportunity, outside
the presence of supervisors and managenent, to answer any questions enpl oyees
nmay have concerning the Notice or their rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondents to all non-hourly wage enpl oyees to conpensate themfor tine | ost
at this reading and the questi on-and-answer peri od;

k. Notify the Regional Drector inwiting, wthin 30 days from
the date of issuance of this Qder of the steps which have been taken to conply
wthit. Uoon request of the Regional Drector, Respondents shall notify him
periodically thereafter in witing of further actions taken to conply with this

Q der.
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ITI1S FUIRTHER CROERED that al l egations contained in the Frst
Amended (onsol i dat ed Gonpl ai nt not specifically found herein as viol ations of
the Act shall be, and hereby are, di smssed.

DATED June 12, 1979

AR ALTURAL LABCR RELATI ONS BOARD
Yoo G
Lt of Tt el Ll -

JOEL GOVBERG
Adm ni strative Law O ficer




NOTM CE TO BEMPLOYEES

After a trial where each side had a chance to present its facts,
the Agricultural Labor Relations Board has found that we have violated the
Agricultural Labor Relations Act, and has ordered us to post this notice.

V¢ wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. to organi ze thensel ves;

2. toform join, or help any union;

3. to bargain as a group and to choose anyone they want to speak
for them

4. to act together wth other workers to try to get a contract
or to help or protect each other; and
5. to decide not to do any of these things, Because this is true, we promse
you that: VEE WLL NOT refuse to hire or otherw se discri mnate agai nst any
enpl oyee because he or she exercised any of these rights.

VE WLL offer jobs, if they want them to all the agricul tural
enpl oyees of Rancho Sespe who were on the payroll on January 15, 1979, and we
w il pay each of themany noney they | ost because we refused to hire them |If
we do not have enough jobs available to hire everyone imedi ately, we wll put
your nane on a list to be hired as soon as positions becone avail abl e.

VE WLL neet and bargain in good faith with the UFWabout a contract

because it is the representati ve chosen by our enpl oyees.



VE WLL NOT take any steps to evict any forner Rancho Sespe
enpl oyees fromtheir hones on the ranch wthout first bargaining in good faith
wth the UFWin an effort to cone to an agreenent about the future of the
housi ng.

DATED. R VOOM GCRPCRATI ON

By:

(Represent ati ve) (Title)

R VERBEND FARVG, | NC

By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE CR MUTT LATE

This is an official Notice of the Agricultural Labor Rel ations Board, an agency
of the Sate of California.

DO NOT REMOVE CR MUTI LATE
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