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DEAQ S ON AND CREER
n June 26, 1978, Admnistrative Law dficer (ALQ Kenneth d oke

I ssued the attached Decision in this proceeding. Thereafter, Respondent,
the Lhited FarmVWrkers of America, AFL-AQ O (UFW, and the General (ounsel
each filed exceptions, # a supporting brief, and a reply brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricul tural Labor Relations Board had del egated its authority in this
proceedi ng to a three-nenber panel .

The Board has considered the record and the ALOs Decision in |ight

of the exceptions and briefs, and has decided to

Y Charge nunber 75-C&39-S was not included in the above captioned natter.
Rather, that charge was dismssed on January 5, 1978, pursuant to a
settlenent agreenent. Moreover, the charge was filed by the UAWand not by
M guel QGchoa Bautista as stated in the ALO s Deci sion.

¥ The UFWand the General Gounsel each filed a notion to di smss Respondent's
exceptions on the grounds that Respondent failed to cite pertinent portions in
the record. V¢ deny the UPWs and the General Gounsel's noti on.



affirmthe rulings, findings, ¥ and concl usions of the ALO as nodified
herein, and to adopt his recommended O der with nodifications to the
extent consistent herew th.

The ALO concl uded that Respondent viol ated Section 1153(a) by
creating an inpression of surveillance when California Wnegrowers Foundati on
Presi dent Rafael Rodriguez held a tape recorder over his head and announced to
t he assenbl ed enpl oyees that they shoul d be careful about what they said,
because their statenents mght be used later. This announcenent was nade duri ng
a neeting, one week before the representation el ection in Qctober 1975, of
representati ves of Respondent, the California Wnegrowers Foundation as agent
for Respondent, the UFW and Respondent's enpl oyees. Respondent excepts to the
ALOs finding that the above-described conduct was fully litigated.

Wien an incident not alleged in the conplaint as a violation has been
fully litigated by the parties and is related to the subject matter of the
conplaint, we are not precl uded fromdetermni ng whet her the conduct viol ates

the Act. Anderson Farns Gonpany, 3 ALRB No. 67 (1977), fn. 6. In the present

case, the ALOnmade his concl usion based on the testinony of one w tness.
A though several other w tnesses gave testinony regarding the neeting, no

W tness was asked to either corroborate or refute

¥ Respondent excepts to the ALOs credibility resolutions. |In the absence of
clear error, we wll not disturb such credibility resolutions. AdamDairy dba
Rancho Dos Ros, 4 ALRB No. 24 (1978); Sandard Dry V&l | Products, Inc., 91
NLRB 544 (1950). V¢ have reviewed the record and find that the AO s
resol utions are supported by the record as a whole. The ALOincorrectly uses
the date Novenber 1976, rather than Septenber 1976, in his sub-heading on p. 19
of his Decision; this error is hereby corrected.
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whet her Rodriguez ever nmade such a statenent. W& note that the General
Qounsel did not anend the conplaint to allege this conduct as a violation
and did not argue, either at the hearing or in her post-hearing brief,
that the conduct shoul d be found as an i ndependent violation of Section
1153(a) of the Act. As we find that this natter was not fully litigated,
we nake no conclusion as to whether it constituted a violation of the
Act .

General ounsel and the UFWexcept to the ALO s concl usi on t hat
Respondent' s refusal to hire discrimnatees A ejandro Bautista and
Gonzal o Bautista in January 1976, was not a violation of Section 1153(c)
of the Act. A though Respondent had know edge of the Bautista famly
nenbers' uni on synpathies, there is no evidence that Respondent's action
at that tine was related to union considerations. FRather, the evidence
suggests no nore than a nutual msunderstandi ng: the brothers testified
that supervisor B anco told themto report the next day, whereas B anco
testified that he nerely told themto check for work at the | abor canp on
the follow ng day. Accordingly, this allegation of the conplaint is
her eby di sm ssed.

Respondent excepts to the ALOs finding that supervisor
B anco' s statenent to nenbers of the Gchoa famly in February 1976, in
which he refused to rehire them also included a threat of [oss of future
enpl oynent. W& find that this exception is wthout nerit. A though the
threat was not specifically alleged in the Conplaint, it is clearly
related to the allegation and the ALO s conclusion, that Respondent
refused to rehire nenbers of the Gchoa famly because of their union

activity and was fully
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litigated at the hearing.

The ALO nakes no findings of fact with regard to conduct
al l eged to have occurred on Novenber 21, 1977. As our exam nation of
the record convinces us that the General (ounsel has not establi shed
that Respondent acted discrimnatorily in refusing to rehire the
conpl ai nants on that occasion, that allegation is hereby di smssed.

Respondent excepts to the conclusion that it violated Section
1153(d) and (a) of the Act by its refusal to rehire the discrimnatees
on or about Decenber 5, 1977. A the hearing, Respondent asserts that
the di scri mnatees had not been rehired because they had not lived in
the requisite | abor canp. However, at the tine of the refusal to
rehire, Respondent's supervisor reveal ed what we find to be the
underlying notivation for its action: supervisor Bianco stated that
Respondent was not hiring peopl e because too nany charges had been
filed. Accordingly, we affirmthe ALOs concl usion that Respondent
viol ated Section 1153(d) and (a) of the Act by refusing to rehire
M guel Cchoa Bautista, Mguel Choa Zanmora, A berto Gchoa Zanor a,
A ej andro Ghoa Sanora, and Gnzal o Gchoa Zanor a.
The Renedy

V¢ shal |l order the Respondent to reinstate Mguel Q(choa
Bauti sta, Mguel Cchoa Zanora, Jr., A ejandro Cchoa Zanora, A berto
Cchoa Zanora, and Gonzal o choa Zanora to the sane or substantially
equi val ent positions in which they woul d have been enpl oyed absent the

di scrimnati on agai nst them
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V¢ shal| al so order that the Respondent nake whol e M guel Gchoa
Bautista, Mguel Cchoa Zanora, Jr., A ejandro (choa Zanora, A berto Gchoa
Zanora, and Gnzal o choa Zanora for any |oss of earnings and ot her
economc | osses suffered by themas a result of the discrimnation
agai nst themby paynent to each of themof a sumof noney equal to what
they woul d have earned fromthe date(s), after the di scrimnatory
refusals to rehire on February 10, 1976 and Decenber 5, 1977, when a job
for which they were qualified becane available, until the date(s) of the
offers of reinstatenent, less their net earnings during the period.
Interest at the rate of 7 percent per annumshall be added to all back
pay provided for in this proceedi ng.

RER

By authority of Labor Code Section 1160.3, the
Agricul tural Labor Relations Board hereby orders that Respondent, C
Mbondavi & Sons, dba Charles Krug, its officers, agents, successors, and
assi gns shal |

1. Gease and desist from

a. D scouragi ng nenbership of any enpl oyees in
the Lhited FarmVWrkers hion (URYW, or any other |abor organization, by
refusing to hire or rehire, or in any other manner discrimnating agai nst
enpl oyees in regard to their hire or tenure of enpl oynent, or any termor
condi ti on of enpl oynent, because of their union nenbership activity or
because they file charges under the Act.
b. In any other manner threatening, interfering wth,

restrai ning or coercing enpl oyees in the exercise of their
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rights under Section 1152 of the Act,
2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act.

a. Cfer toreinstate Mguel Cchoa Bauti st a,
Mguel Choa Zamora, Jr., A e andro choa Zamora, A berto Gchoa Zanora, and
Gnzal 0 Ghoa Zanora to the same or substantial ly equi val ent positions in which
they woul d have been enpl oyed had they not been di scri mnated agai nst, w thout
prejudice to any seniority or other rights and privil eges they mght have
acquired, the right of the above-naned enpl oyees to enpl oynent to be determ ned
as provided in the section of the Decision entitled "The Renedy" and nake the
above- naned enpl oyees whol e for any | oss of pay and ot her economc | osses they
nay have suffered as a result of the discrimnation agai nst themas provided in
the section of the Decision entitled "The Renedy."

b. Preserve and upon request nake available to
the Board or its agents for examnation and copying, all payroll records,
soci al security paynent records, tine cards, personnel records and reports, and
ot her records necessary to anal yze the back pay due under the terns of this
Q der.

c. Sgnthe Notice to Enpl oyees attached hereto.
After its translation by a Board Agent into appropriate | anguages, Respondent
shal | produce sufficient copies in each | anguage for the purposes hereinafter
set forth

d. Wthin 30 days after issuance of this Qder, mail a copy of
the attached Notice in appropriate | anguages to each of the enpl oyees on its

payrol | during the payroll periods

5 ALRB Nb. 53



i medi atel y preceding February 10, 1976 and Decenber 5, 1977.

e. Provide a copy of the Notice to each enpl oyee hired by
Respondent during the six-nonth period follow ng the i ssuance of this
Deci si on.

f. Post copies of the attached Notice in all appropriate
| anguages for 60 consecutive days in conspi cuous places on its property, the
period of posting and pl acenent of the Notices to be determned by the
Regional Drector. Respondent shall exercise due care to repl ace any copy or
copi es of the Notice which may be altered, defaced, covered, or renoved.

g. Arrange for a representati ve of Respondent or a Board Agent
todistribute and read the attached Notice in all appropriate | anguages to its
enpl oyees assenbl ed on conpany property, at tines and pl aces to be det er mned
by the Regional Drector. Follow ng the reading, the Board Agent shall be
gi ven the opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees may have concerni ng the Notice or
enpl oyees' rights under the Act. The Regional Drector shall determne a
reasonabl e amount to be pai d by Respondent to all nonhourly wage enpl oyees, to
conpensate themfor tine lost at this reading and the questi on-and- answer
period .

h. Notify the Regional Drector within 30 days after the
i ssuance of this Oder of the steps it has taken to conply herew th, and
continue to report periodically thereafter
LITETTETTETTTT]

LITETTETTETTTT]
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at the Regional Drector's request until full conpliance is

achi eved.

Dated: August 14, 1979

GERALD A BROM Chai r nan

RONALD L. RU Z, Menber

JGN P. McCARTHY, Menber

5 ALRB NO 53 8



NOM CE TO BMPLOYEES

After a hearing in which each side had a chance to present its
side of the story, the Agricultural Labor Relations Board has found that
we have interfered wth the rights of our enpl oyees. The Board has
ordered us to post this Notice and to take other actions.

Vé will do what the Board has ordered and al so tell you that the
Agricultural Labor Relations Act is alawthat gives all farmworkers
these rights:

To organi ze t hensel ves;

To form join or hel p unions;

To bargain as a group and to choose whomthey want
to speak for them

To act together wth other workers to try to get a
contract or to hel p and protect one another; and
To decide not to do any of these things.

o & wbhrk

Because this is true, we promse that:

VE WLL NOI do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

Especi al | y:

_ 1. V¢ will not refuse to rehire or otherw se discrimnate
agai nst any enpl oyee because he or she exercised any of these rights.

2. Ve wll offer Mguel Ghoa Bautista, A ejandro Gchoa Zanor a,
Mguel CGhoa Zanora, Jr., A berto Cthoa Zanora, or Gnzal o Ghoa Zanor a,
their jobs back and we wll pay each of themfor any | osses they have
suffered as a result of our illegal refusal to rehire them

_ 3. VW wll not threaten enpl oyees wth discharge in order
to di scourage union activity.

4. Ve wll not refuse to hire or rehire, or otherw se
di scrimnate agai nst any enpl oyee for filing charges wth the ALRB

Dat ed: C MINDAVT & SONS dba
GHARLES KRUG WNERY

By:

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of Galifornia.

DO NOT REMOVE CR MUTI LATE
5 ALRB Nb. 53 0.




CASE SUMVARY

C Mndavi & Sons dba 5 ALRB No. 53

Charl es Krug Wnery CGase Nos, 76-CE8-S
76- (& 8- 1-
77-&22-S
77-(&22-1-S

ALO DO 3 ON

The ALO concl uded that Respondent viol ated Section 1153(c) and (a) of the
Act in February 1976, by its refusal to rehire nenbers of the hoa famly who
were known to be UFWsupporters. Respondent's def ense was that no work was
avai |l able. The ALO concl uded that Respondent’'s anti-union statenents nade at the
tinme of the enpl oyees' request for work constituted a threat of |oss of future
enpl oynment and establ i shed that their application for work was not considered in
a non-discrimnatory nanner. As these statenents al so nade further applications
for enpl oynent appear futile, a violation was established wthout the necessity
of show ng that work was avail able at the tine.

The ALO concl uded that Respondent violated Section 1153(d) and (a) of the
Act in Decenber 1977, by its refusal to rehire Ghoa famly nenbers, finding that
Respondent explicitly stated it woul d not rehire thembecause "t oo nany charges”
were filed.

~ The ALO concl uded that the Respondent violated Section 1153(a) by creating
an inpression of surveillance when ResBondent' s agent announced to assenbl ed
enpl oyees that their statenents mght be used | ater.

~_ The ALO recomnmended di smssal of the renaining allegations of dis-
crimnatory refusal to rehire, finding that there was no work avail abl e and t hat
there was no evi dence that Respondent’'s action was based on uni on consi derati ons.

The ALO al so recommended di smssal of an all egation that Respondent
viol ated Section 1153(a) by msrepresenting the results of an enpl oyee' s nedi cal
examnation, thereby delaying his rehire. The ALOfound that Respondent acted
pursuant to alegitimate interest in requiring a physical examnati on and was not
responsi bl e for the msunderstanding resulting froma defect in the nedical
questi onnaire.

BOARD DEQ S ON

The Board affirned the ALOs conclusions that: (1) Respondent viol ated
Section 1153(c) and (a) by refusing to rehire Ghoa famly nmenbers in February
1976; (2) that Respondent violated Section 1153(d) and (a) by refusing to rehire
QGhoa Famly nenbers in Decenber 1977; (3) that Respondent did not violate
Section (¢) and (a) by refusing to rehire Ghoa famly nenbers in January 1976
and Novenber 1977; and (4) that Respondent did not violate Section 1153(a) by
msrepresenting the results of an enpl oyee' s physi cal exam nati on.

The Board rejected the ALOs concl usion that Respondent viol ated Section

1153(a?_ by creating an inpression of surveillance, finding that the i ssue was not
fully litigated at the hearing,

5 ALRB Nb. 53



REMEDY

The Board ordered Respondent to cease and desist fromits unl aw ul
discrimnatory conduct, to offer to reinstate enpl oyees who were di s-
crimnatorily refused rehire, to nmake themwhol e for any | oss of back
pay and ot her economc | osses, and to read, post, and distribute an
appropriate renmedial Notice to Epl oyees.

* * *

This case summary is furnished for information only and is not an
official statenent of the case or of the ALRB.

5 ALRB Nb. 53
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O anna Lyons
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650 Galifornia Sreet
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for the Respondent

DECI

S1 ON

STATEMENT OF THE CASE

KENNETH OALCKE, Admini strative Law G fi cer:

This case was heard before ne in Napa, Galifornia, on January 20, February 6-8 and 28,

and March 1-2, 8-10, 16-17 and 20-22, 1978.

filed and

The Notice of Hearing and Conpl aint were duly



served, alleging violations of 81153(a), (c), and (d) of the Agricultural Labor
Rel ations Act, herein referred to as the ALRA or the Act, by C Mndavi &
Sons, d.b.a. C Krug Wnery, herein referred to as Respondent. The Conplaint is
based on several charges filed agai nst Respondent: 75-CE-39-S filed on
11/10/75 (R%1); 76-C&8-S filed on 2/23/76 (QX1H; 76-C&8-1-S filed on
11/22/ 77 (X 1G; 77-(&22-S filed on 12/8/77; (X 10 and 77-C&22-1-S
filed on 1/11/78 (Q2X-1B). These were consol i dated and served on January 13,
1978 on Respondent and the Whited FarmVWrkers of America, AFL-Q O (UAW,
herein referred to as the Lhion. Respondent, through its counsel, filed and
served an Answer admtting the all egations contai ned i n Paragraphs 1-6 of the
Conpl ai nt and denyi ng the rest.

Al parties were given full opportunity to participate in the hearing, to
call and examne w tnesses, examne and present docunentary evi dence, and argue
their positions, and follow ng the close thereof, all parties submtted briefs
In support of their respective positions. Several notions were nade by
Respondent s, whi ch deci si ons were reserved by ne and i ncorporated herein.

Uoon the entire record, including exhibits, briefs, judicial notice,
testinony, and ny personal observation of the deneanor of

the wtnesses, and after careful consideration of the briefs filed
by the parties and i ndependent research and reflection, | nake
the fol low ng findings of fact, conclusions of |aw, and order.

FI NDI NGS COF FACT

. Jurisdiction

Respondent, is a conpany engaged in agricultural in Napa,



Galifornia, and is an agricultural enpl oyer wthin the neani ng of §1140. 4
(c) of the Act. The Lhion, as charging party, is a |abor organi zation
w thin the neani ng of 81140.4(f) of the Act.

Aex Banco is admtted to be a supervisor wthin the neani ng of
81140.4(j) of the Act, and for reasons which are devel oped nore fully herein, |
find that Peter N ssen, Ernesto Merga and Pete Mondavi are al so supervi sors
w thin the neaning of 81140.4(j) of the Act. | also find that the CGalifornia
Wnegrowers Foundation, at all tines naterial herein, was a representative or
agent of Respondent acting directly and indirectly inits interests wthin the
neani ng of 81140.4(c) and (e) of the Act. The discrimnatees are all
agricul tural enpl oyees within the neaning of 81140.4(b) of the Act, and at all
tines naterial herein were under the direct supervision of one or nore of the
af or enent i oned supervi sors.

[l1. Ufair Labor Practices

A Alegations:
The Gonpl aint all eges that Respondents violated 81153 (a), (c), and
(d) of the Act, inthat it interfered wth, restrained and coerced its
enpl oyees in the exercise of the rights guaranteed to themin Section 1152 of
the Act, by the followng acts and conduct:

a. n or about January 26, 1976 and continuing thereafter,
Respondent, by and through its agents and supervi sors, A ex B anco
and Ernesto Merga, refused to rehire A g andro Gchoa Zanor a.

b. O or about January 26, 1976 and continuing thereafter,
Respondent, by and through its agents and supervisors, A ex B anco
and Enesto Merga, refused to hire Gnzal o Ghoa Zanor a.

c. O or about February 10, 1976 and conti nui ng t here-

-3



after, Respondent, by and through its agents and

supervi sors, Al ex B anco and Ernesto Merga, refused

to rehire Mguel Gchoa Bautista, Mguel Ghoa Zanora, and A berto
Cchoa Zanor a.

d. O or about Septenber 27, 1977, Respondent, by

and through its agent and supervi sor, A ex Bi anco,
msrepresented the results of Mguel Gchoa Bautista's

nedi cal exam nation because of his support for the UFW

e. O or about Novenber 21, 1977 and Decenber 5, 1977,
Respondent, by and through its agent and supervi sor, A ex
anco, refused to rehire Mguel Cchoa Bauti sta, Mguel CGhoa
Zanora, A berto Cchoa

Zanora, A ej andro choa Zanora, and Gonzal o Gchoa Zanor a.

f. n or about Decenber 5, 1977, Respondent, by
and through its agent and supervi sor, A ex B anco, refused to
rehire Mguel Cchoa Bautista, Mguel Ghoa Zanmora, A berto CGchoa
Zanora, A ej andro choa Zanora, and Gnzal o Gchoa Zanora because
t hey had
filed charges."
Wth the exception of paragraph (d) of the conpl ai nt,
each allegation is charged as a violation not only of 81153(a) of
the Act, but 81153(c) as well. Paragraph (f) is cited also as a
viol ation of 81153(d) of the Act.
B. General HF ndings:
Respondent rai ses grapes and operates a refinery in Napa,
CGalifornia, although the two operations are distinct and separate.
The princi pal supervisor for Respondent is its Ranch Manager,
A ex B anco. Whder himare a group of forenen, including Ernesto
Merga and Pete N ssen. Beneath these are "crew pushers".
The discrimnatees are al|l nenbers of the sane i medi ate
famly, headed by Mguel Ghoa Bautista, and including his sons
Mguel Jr., Ruben, A berto, Alejandro and Gnzalo. A, wth
the exception of Gonzal o, who did not arrive fromMxico until
1976, were shown to have been active union supporters. They are
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a close-knit famly and work together, in part because they have
only one car. Wth the exception of Ruben, they all live to-
gether in a single house. A translator was used throughout their
testi nony.

No sinple credibility resolution criteria, no shifting
eyes, evasive answers, nervous gestures, or profuse perspiration
suffice here to weight nore heavily either assertion or re-
joinder, wth the exception of the testinmony of M. Merga,
who satisfied all these indicia of untrustworthy deneanor, and
nor e besi des.

M. Merga gave a textbook description of the criteria
for discrediting testinony: he fidgeted, shook, perspired,
stuttered, tapped his feet, the table, the mcrophone and hinsel f.
He was defensive, frightened, self-serving and occasionally
I ncoherent. Hs denials were inpassi oned, his adm ssi ons be-
grudgi ng, and when confronted wth an inconsi stency, he was
stubbornly evasive. Hs efforts to protect his job and serve
hi s enpl oyer were obvious to all and provoked hunor even fromhis
own counsel. He was defensive in the extrene, and is to be dis-
credited entirely insofar as he is self-serving. M. Mrga nay
be coomserated wth, but he is not to be believed.

O all inportant points, the testinony of the Gchoa famly
and Alex Blanco is in conflict. Wth respect to each el enent of the
charge, wth the exception of proof that the Gchoa' s were active uni on
supporters and synpat hi zers, and the occasi onal exception of incidents
whi ch go to the existence of conpany know edge, one affirns and the ot her

deni es.



M guel Cchoa Bautista began working for C Mndavi & Sons in 1971.
He had worked under Alex B anco at Louis Martini M neyards, and when B anco was
hired by Respondent, Bautista, together with his sons Ruben, Mguel Jr. and
A berto, worked under him at his request. For a tine in 1972, Bautista worked
as what he called a foreman, but what Bianco and others referred to as a "crew
pusher." He stated his duties had been those of "giving orders" to peopl e and
"keepi ng tines."

Wi | e considerabl e testinony was elicited concerning periodic trips
to Mexi co in expectation of a defense of just cause for refusal to re-hire, no
such defense was offered. The probative significance of these trips nay thus be
confined to the testinony by General (ounsel 's w tnesses that on each occasi on,
an inquiry was nade to M. B anco as to whet her work woul d be avail abl e on
their return, and that in each response, M. B anco stated that work woul d be
avai l abl e. B anco deni ed naki ng any such statenents. Respondent never cl ai ned,
however, on any occasi on on which M. Bautista or any nenbers of his famly re-
turned fromMexico before 1976, that work was not available. Oh the contrary,
their defense, aside froma denial that anti-union acts or statenents took

pl ace, was sinply that no openings occurred at the specific tine when a request

for re-enpl oynent was nade. The Bautista famly were conceded to be good

workers, and no basis for a defense of cause or economc justification, other
than a | ack of work, may be found in the record.
There was, however, a pattern and practice at C K Mndavi & Sons,

of seasonal work and annual trips by the Ghoa' s



to Mexico to see their famly, and a promse of re-enpl oynent on their return.
n his arrival in Napa, Mguel Bautista woul d approach his supervisor, A ex

B anco, and ask for enpl oynent, and from 1971 until 1976 enpl oynent was al ways
avai l able. Wile work nay have been seasonal, for the Bautista's, re-

enpl oynent was not, and work was steady, except at the end of harvest, and
occasi onal brief l|ay-off periods during the year.

Gounsel for the Lhion, in her brief (at p. 35), cites additional
evi dence from Respondent' s enpl oynent records for the proposition that M guel
Cchoa Bautista and his famly were consi dered speci al enpl oyees and not
subj ected to the requirenents for re-enpl oynent faced by others, until they
began to engage in union activity:

Even if the reason had truly been | ack of work, it
seens unusual |y coincidental to suggest that in the
years between 1971 and 1976, Mguel & . never
appeared on a day when there was no work avail abl e.
In 1976 (AQCX 15B) thirty (30) workers were |aid of f
between 6/ 24/ 75 and 6/28/ 75-- wthin a week of the
tine that Mguel S., and Mguel Jr. were hired.

In 1974 (AQX 14B) Mguel &. was hired at the

begi nning of the pay period. During the 10 days
preceeding Mguel ‘s date of hire, 19 workers were
laid off. In 1973, (GCX 13) Mguel &. was the only
person hired during the pay period i n which 3/9/73,
falls, but fourteen workers were laid off on the
fol |l ow ng day, 3/10/73.

Wth respect to the subjective state of mnd of the discrimnatees,
the expectation, based on past practice and oral guarantee, of prospective
enpl oynent, and its subsequent denial, helps to explain their subsequent
behavior, and failure to persevere in pursuit of re-enpl oynent, and for this

reason their



credibility is accepted.

In 1975, the Gchoa famly nenbers living in Napa, according to
uncontradi cted testinony, becane the first enpl oyees at Mondavi to sign union
aut hori zation cards, and were, of all Respondent's enpl oyees, the nost active
uni on supporters. They passed out authorization cards, met wth enpl oyees in
Respondent ' s | abor canp, spoke in defense of the union at a neeting called by
Respondent (w thin hearing range of conpany supervisors and agents), they
expl ai ned union benefits, passed out |eaflets, wore union buttons, attended at
| east two union neetings at the hone of Felix Gonzal es, the principal WW
organi zer in charge of Respondent's ranch, attended a uni on convention as
del egate, and served as alternate fromMndavi properties. Mguel Ghoa
Bautista was a uni on observer at an ALRB supervised el ection on Gt ober 17,
1975, and after a union victory, openly shouted "M va Chavez" in front of
Respondent s supervi sors and agents. He was then el ected Presi dent of the
union's Ranch Coomttee the principal collective bargaining, grievance handling
and general, admnistrative organi zation of the union at Respondent’'s ranch.

Wii |l e General (ounsel's w tnesses did not know whet her the conpany
had know edge of sone of their activities, the discrimnatees were sufficiently
public to support an inference that Respondent was aware of the Qchoa' s support
for the UFW and conpany representatives were present on at |east two occasi ons

when their uni on synpat hi es were nade graphically clear.

In addition to the events of election day, a neeting was hel d at



Respondent' s | abor canp in Gakville prior to the election, wth representatives
of Respondent, including Alex B anco, the Galifornia Wnegrowers Foundati on
(O¥) as agent for the Respondent, the UFW and Respondent's enpl oyees. Not
only did Mguel Choa Bautista conpl ain of the i nadequate representati on of the
ON in such a way as to indicate his support for the UFWw thin earshot of M.
B anco, but his son Alberto told a ON representative to "shut up" and let the
uni on speak. Lhcontradicted testinony established that the same neeting saw
California Wnegrowers' Foundation President Raphael Rodriguez hold a tape
recorder over his head and announce to the assenbl ed enpl oyees that they shoul d
be careful what they said, since their statenents mght be used | ater.

A berto testified he attended the union's August, 1977, (onvention as
a delegate fromC Mndavi & Sons, and on his return sang uni on songs whil e
working in the fields, in the presence and hearing range of M. Mrga and M.

N ssen, neither of whomdenied this all egation.

Wil e Merga and N ssen were not shown to speak Spani sh, M. Zanora
sang a portion of the songs at the hearing, and it was clear to a reasonabl e
non- Spani sh- speaki ng person, both fromthe use of certain common words such as
"uni on" "Chavez", and fromthe inspirational tenpo of the songs, that they were
uni on-r el at ed.

It is clear fromthese incidents that the Respondent knew the Gchoa
famly nenbers were active union supporters prior to the occurence of the
incidents in question.

Wii | e Respondent deni es know edge of the union activities of M.

Bautista's sons, M. anco testified that at | east on one



occasi on, Caetano Gari bay, an enpl oyee, inforned hi mof events
whi ch had taken place at a union neeting and gi ven the nanes of
Respondent ' s enpl oyees who had been el ected to | eader shi p posi -
tions on the union's Ranch Cormttee, indicating that Respondent
was not entirely uninforned concerning the activities of union

| eadership at neetings which it had not attended.

Furthernore, General (ounsel's w tnesses gave consi d-
erabl e testinony concerning a customat Respondent's ranches of
hiring on the basis of famly nenbershi p. O nunerous occasi ons,
famly nenbers were hired, even sight-unseen and w t hout personal
application, at the request of sonme famly representative. Unhder
such circunstances it can be inferred that know edge by the
conpany of union activities on the part of a famly representative
is the practical equival ent of know edge with respect toits
other nenbers. Against this evidence, Respondent offered only
asinple denial, failing to establish or allege either that such
a customdid not exist, or that the -discrimnatees were an
exception to it. The repetition of famly nanes in exhibits and
testinony further supports this inference.

The only individual to whomthis inference nay not
apply is Ruben, who not only worked apart fromthe rest of his
famly, but had an i ndependent enpl oynent hi story and expressly
did not share their degree of union coomtnent. Ruben becane
friendly wth a conpany supervisor, and concerned that his future
prospects mght be jeopardi zed precisely through association wth
his famly's union activismin the eyes of the conpany. Hs

efforts to secure enpl oynent as a tractor driver and work in the
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harvest independent of the rest of his famly |ikew se prove the exception as
well as the rule. Ruben's admssion that he endeavored to keep his union
affiliations and activities secret, together wth the absence of any ot her
i ndi ci a of conpany know edge, |ead to the concl usion that his union support was
unknown to Respondent, while his famly's was not.

| therefore find, that except for Ruben, General Counsel has net
Its burden of proving conpany know edge by a preponderance of the evi dence.

C The BEvents of January, 1976;

In 1975 Mguel Ghoa Bautista continued working after the harvest
and did not go to Mexico at the usual tine because his son was about to be
narried. He informed Alex Bianco of this fact at the end of harvest, and B anco
agreed. He worked another nonth until Decenber, during which he filed an unfair
| abor practice charge agai nst Respondent wth the Sacranento Regional Gfice of
the ALRB. He then requested permssion to go to Mexi co, anco W shed hima
good trip, asked himto say hello to his famly, and stated "when you return
your job will be here."

O his return, he spoke to his sons Al ejandro and Gonzal o, who
i nforned hi mthe conpany had refused themjobs, and would |ikely not hire their
father either.

They testified that they had gone to B anco, who had told them by
their account, to report for work the next day. B anco stated they had cone to
his home on a Sunday and he told themto check at the | abor canp the fol |l ow ng
day. Failing to find EEnesto Merga at the canp, the brothers | ocated himin
t he
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fields - accounts of what transpired differ, but all agree on two points: the
Qchoas were not gi ven work, and no one nade renarks indicating the existence of
anti-union aninus. Certainly, thereis in this account no clear indication of

adiscrimnatory refusal torehire and it cannot be said that General Gounsel

has established the requisite degree of disrimnatory intent fromthis

conver sati on al one.

D The BEvents of February, 1976;

Mguel Choa Bautista testified he visited B anco shortly after his
return fromMexico in February, 1976, stated he was ready to work as al ways,
and that Bianco repli ed:

"yes, Mguel, but now things have changed and because

(havez wanted to cone in here and because he didn't have

any noney, the boss says for all those who want Chavez to

go ask Chavez for noney, and the boss said he was going to

pull out the vines. Before you woul d have your job back,
but. now you want Chavez and there is no job." ¥

A ex B anco deni ed having said anything of the sort, maintaining he
had said, nerely that he had hired the bul k of the prunners and that M guel
shoul d check with himlater.

The theory of General Qounsel and the Charging Party is that these
acts and statenents created in the mnds of nenbers of the Ghoa famly, a
feeling of futility with respect to future or repeated requests for re-hire.

If true, Respondent cannot then claim consistent wth the statutory | anguage

or any

Y There were minor variations in this statement throughout the transcript,

but all accounts agreed substantially and corobated one another in detail.
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reasonabl e interpretation of Section 1153(c), that its own wongful m sconduct
did not exist because of a failure to make proper application. (See di scussion,

infra.)

Wiile it is clear on the record that the Bautista famly bel i eved
Respondent had acted discrimnatorily toward them and that repeated
reapplication would be futile, there is conflict in the testinony as to whet her
Respondent in fact so acted, and whether its agents were the responsibl e cause
for their belief.

As evidence that the conversation wth B anco
took pl ace, there can be marshall ed, as circunstantial evidence, the fact that
none of the hoas were hired, their agreenent as to the substance of what was
said, their corroboration in detail, wthout nechani cal precision, or the kind
of rote that would indicate a purposeful intent to perjure thensel ves, their
deneanor, and nost inportantly, their subsequent behavi or.

As evidence that the conversation did not take place, there is only
M. Bianco 's word and his apparently truthful deneanor. |If this were a
crimnal preceding resulting in puni shrent for of fensive behavior, doubt m ght
easily be resolved in favor of M. B anco. But as the purpose of the Act is
protective rather than retributive, and as the hoas gave no evi dence of

having irrationally or for vindictive notive reached the con-el usion that the

conpany was prejudi ced agai nst them and on the strength of other events cited
above and appearing in the re-cord, | find that the conversation in question,
together wth the failure to make proper re-application on the preci se days on

whi ch Respondent was proven to have added to its work force , were
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both products of a wongful anti-union intent.

An enpl oyee of five years, of admtted conpetence, who had been rehired every
year regardless of irregular returns fromMexico, for the first tine refused re-
enpl oynent shortly after a union el ection and becomng President of the Unhion's Ranch
Commttee, would be unlikely not to pursue re-enpl oynent unl ess he had been di scouraged
fromre-appl ying. Fromthe perspective of other workers at Respondent's ranch, the
observation, that the nost active union supporter and nenbers of his imnmediate famly
were not rehired shortly after having exercised their section 1152 rights, being
el ected to the highest union position and filing unfair |abor practice charges agai nst
the conpany, nust be seen as having a del eterious and chilling effect on the exercise
of their rights under Section 1152 of the Act. Respondent, and any reasonabl e enpl oyer,
nust have understood that to di scourage application for re-enpl oynent by creating an
i npression of discrimnation, regardl ess of intention, is no worse in effect than
outright wongful refusal. Having so found, the subsequent efforts by Ruben to secure
reenpl oynent for his famly are of little inportance, since, it having once been
established that a wongful refusal has taken place, Respondent comes under a con-
tinuing duty to rehire.

Respondent argues that its' discrimatory aninus is negated by the fact that
it subsequently hired other nenbers of the union's Ranch Cormttee, yet it is well
established, as wll be shown, that the di scharge of non-uni on personnel nay be pro-

tected where its object is to cover up a discrimnatory act.
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Mguel Cchoa Bautista, as President of the | ocal Ranch Coomttee, woul d have
been a far greater threat to Respondent than its other participants.
Furthernore, of all the Ranch Cormttee nenbers, Bautista is the only one

remai ning. For nunerous and conflicting reasons which were not fully litigated
inthis proceeding, all other nenbers have | eft Respondent's enpl oy, producing
acalculable effect inthe mnds of other workers on its property. The

conti nued enpl oynent of his son Ruben, who expressed great rel uctance to
invol ve hinself in union activities, in no way dissipates this effect.

Respondent all eges no jobs were available at the tine of M.

Bautista' s application for re-enpl oynent, yet in spite of earlier
irregularities in his return fromMxi co, Respondent always hired Bautista

i medi atel y thereafter. Respondent failed to prove that it had ever treated
admttedly conpetent enpl oyees wth several years experience simlarly. Wile
its work is superficially seasonal, in fact there are a | arge body of regul ar
enpl oyees, at the head of whomnust be included the Gchoa famly, who nove from
job to job on Respondent’'s ranch as the season denands .

A ex B anco testified Respondent hired only on personal application
and on a "first-cone first-serve" basis. Yet in 1974, B anco hired A berto and
A ejandro sight unseen w thout their personal application, and on one ot her
occasi on non-harvest hiring was initiated by B anco signaling Bautista to pul |
his car over and informng himthat he mght return to work.

Bianco wote |letters promsing enpl oynent to nenbers of
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the hoa famly, and others with famlies in Mxico, and
Respondent never clained it denied enpl oynent to such indi-

vi dual s because another applicant had arrived first. In fact,
Respondents' hiring practice consisted of giving special consid-
eration to trusted, conpetent enpl oyees, and their famli es.

F nding that B anco nade the comments of February, 1976,
as attributed to himby the discrimnatees, | turn to the question
of the effect of these renarks on nenbers of the Qchoa famly
other than Mguel rhoa Bautista, as to whomsufficient evidence
of know edge of union activity is present to justify concl udi ng
that Respondent's acts and declarations had the clear effect of
di scouragi ng nenbership in a | abor organi zation. Wth respect to
the other discrimnatees, however, the show ng of enpl oyer know
| edge is weak, and General (ounsel and the Whion rely prinarily
on famly relationship to establish a violation.

First, there is no question but that the sons of M gue

Bautista who were residing wth himand present during the con-
versation in question felt discrimnated agai nst, and did not
press their re-application for enpl oynent w th Respondent because
they perceived that anti-union ani nus had been directed agai nst
their famly as a whole. Second, it is clear that the failure to
re-hire any famly nenbers other than Ruben, whose very deneanor
gave testinmony to chilling effect, could not help but have the
ef fect of aggravating what ever di scouragenent Respondent had al -
ready created.

Wiile the test for know edge is not subjective, but

objective, and while it does not depend on the discrimnates's
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perception of events, it may nonethel ess be established inferentially. The question nay
then be asked, whether a reasonabl e person, in the sane or simlar circunstance, woul d not
or should not know, that a discrimnatory refusal to rehire an union activist, acconpani ed
by statenents indicating anti-union ani nus, woul d have the cal cul abl e effect of

di scour agi ng uni on nenbership and re-application for enpl oynent anong nenbers of his
famly. If the answer to this question is in the affirmative, then Respondent nust be hel d
to have created, by its wongdoing, the injuries it nowdisclains, regardless of its
asserted lack of anti-union aninus wth respect to M. Bautista's kin. On the record as a
whol e, including all permssible inferences, | conclude that a reasonabl e person in these
ci rcunst ances woul d or shoul d have known, that the probable effect of its acts and
statenents woul d be to discrimnate and di scourage uni on nenbership, wthout respect to
evi dence of aninus or know edge of union activities particular to each nenber of M.
Bautista's immedi ate famly, although sone evi dence was presented on this subject from

whi ch know edge may be inferrentially derived for every son but Gonzal o.

Wien B anco began hiring in the second week in March, 1976, he was aware of the
famly's interest in securing enpl oynent, since Ruben had nade several requests of E nesto
Merga to find work for his famly, and these requests had been communi cated to B anco.
Ruben, to be sure, asked the wong person about enpl oynent, and in spite of anple
opportunity, never pressed the issue wth B anco. But why? Because he was ignorant of

conpany hiring practices? This nost certainly was not the case. Ruben's
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friendship wth Merga is rather the key to understandi ng the reason. Ruben's
request to Merga were not in fact for enploynent at all, as counsel for all

si des have suggested, but for Merga to intercede on the famly's behal f wth an
apparent|ly hostile B anco. Indeed, his failure to raise the i ssue wth B anco
directly, while receiving instructions on the tractor or collecting his pay
check, is silent testinony to the discrimnatory effect of Respondent's acts
and statenents. Far fromproving wongful application, for which Merga 's
authority to hire woul d be essential, Riuben's behavior adds to the al ready
substantial circunstantial proof of aninus.

Turning to that portion of B anco "s statenent in which he threatens
to "pull out the vines", Respondent argues inits Brief (at p. 29) that the
conversation coul d not have taken pl ace because Bruce Cel schl ager testified he
had not discussed it wth B anco. Yet the fact that a threat is not genuine
does not dimnish its' effect, since even an unrealistic threat to shut down
operations, in the context of anti-union remarks, is sufficient to raise the
possibility of reprisal, nor does it indicate wth any reasonabl e accuracy
whet her the statenent was actual | y nade.

Moreover, on the issue of aninus, Respondent refers

inits Brief (at p. 89) to Bianco s response to the comments by a M. Hurtado
concerning a "threatened work stoppage" in the 1975 harvest. A berto Ghoa
Zanora testified Manual Hiurtado had stated to B anco:

"A ex, how cone you got nmad when during the
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harvest we asked for a pay increase per ton?
And we were asking you for nore work. And
what you said was, "The fuck wth all the
tractors". And, M. B anco said, "Howdid
you expect me not to get mad if you yell at
ne, "Ma (sic) Ghavez." (Tr., vol 13 pp.

Wile M. anco did not corment on this conversation in his
testinony, Respondent's brief admts the conversation "indicates that he was
rankl ed by the events which had transpired earlier”, and had been "upset" by
the threat of a work stoppage.

Several additional renarks substantiating the existence of anti-union
aninus were indicated on the record, but are unnecessary to discuss in detail
prior to reaching a result, since the evidence cited above is substantial,
cl ear and convi nci ng.

E The Bvents of Novenber, 1976;

M guel QGchoa Bauti sta next applied in person for enpl oynent in
Septenber after the harvest had begun, and testified that A ex B anco had
stated, in response to his request to nmake up a crewwth his sons, that
Respondent woul d provide himw th work, and "swore by his dead wife" that he
(Bianco) would call. Baustista allegedly responded that he hoped B anco woul d
phone, and Bianco replied that he woul d recei ve word through his son Ruben.

Agai n, B anco deni ed that he had nade any such promse, or swore by
his dead wfe. In enpassioned denial, B anco stated he was a religi ous nan and
woul d never have nade such a renark. Again, no easy credibility resolutions are
possi bl e, for Bautista was equal |y i npassi oned in describing B anco' s oat hi and

was corroborated by his sons, to whomhe spoke i mmedi atel y afterward.
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Yet here the circunstances differ fromthe previous
conversation, inthat its' content contains no facial indication
of anti-union aninus, but on the contrary, a promse of future
enpl oynent. Here, the enphasis is not on a willingness to sur-
render Section 7 rights, though the conversation foll oned
Februarys' refusal of re-enploynent and a | engthly period of
wongful layoff, but on a return to non-di scrimnatory treatnent.

Further, there is to be considered the circunstance that
inthis year, for the first tine, Ruben, by reason of increased
financial needs resulting fromhis narriage, decided to work as a
tractor driver, rather than formng a crewwth his famly as he
had previ ousl y done.

Ruben gave another reason, and testified that his
father had asked himif he was thinking of formng a crew and he
had responded:

"So, then | told himthat, "No." They asked

ne why and | told thembecause all of you are

out side so who am!| going to use to nake the

creww th because | knewthat they didn't
want to give thema job there." [Tr. M1, 61]

Respondent denonstrated, however, that in previous
years Rubens' crew had incl uded outside nenbers, and that Bi anco
had asked himif he was going to forma crew at which tine
he had indicated a preference for tractor driving and nade no

nention of discrimnatory treatnent. Ruben was not recalled to
affirmor deny this conversation. Mreover, hiring for the har-

vest is different fromordinary hiring, in that crews are hired

by their crewleaders, wthout the intervention of Respondent,

except under extraordi nary circunstances.
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B anco testified that Bautista had asked to nmake up a crew wth
his sons "on this ranch", and that he had replied that sufficient crews had
already been hired. In explanation, it was shown that grapes picked on that
ranch produced a higher rate of pay than others, and were preferred by
harvest workers. Bautista testified he had not specified which ranch he
w shed to work at, that he had not been contacted by B anco, and decided to
work at anot her ranch during the harvest.

The circunstances here, then, significantly differ fromthose of the
previous incident, in that the statenent by B anco contains no outward sign of
anti-union ani nus, and the subsequent behavi or of Mgyel Bautista in failing to
return to followup on Bianco' s promse of re-enpl oynent, is inconsistent wth
Its substance These circunstances indicate |less clearly than before who shoul d
be bel i eved.

To be sure, Bautistas' failure to reapply is nade rational by
Respondent ' s previ ous behavior, and were it not for the nature of its harvest
hiring practices and the change i n Rubens' intentions, Respondent m ght
nonet hel ess be hel d responsi bl e for a subsequent refusal to rehire.

(onsi dered as a whol e, however, the fact that crews were al ready
fornmed by the tine the request was nmade, Ruben's decision not to nake up a
crew, crewbased hiring, general crew continuity, higher wages and a possibl e
m sunder st andi ng concerning the specific request for work, all diffuse
Respondent' s responsi bility for the failure of re-enpl oynent. Had Mguel Choa

Bautista applied to forma crewat the usual application tine in August and
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been refused, had Ruben applied and been told he could not forma famly crew,
had crew hiring been acconplished through M. Bianco, or had new crews been
added follow ng this conversation, sone reason mght exist for placing the
responsibility for a refusal to re-hire on Respondent.

General Gounsel and the UWFWassert that the failure of Ruben to
apply for a position as crewleader in the 1976 harvest was a product of his
conpany - inspired fear of being fired, and indeed this may have been the case.
But an equal |y pl ausabl e reason, advanced by B anco, was that of securing
higher pay as a tractor driver. General C(ounsel and the UFWdid not show t hat
conpany ani mus was significantly invol ved in Riuben's choi ce, and the fact of
his recent narriage and i ndependent househol di ng, together w th custonary
harvest hiring practices, are adequate and | ogi cal reasons, independent of
Respondent' s intent, for finding no violation.

Gonsi deri ng these circunstances in sum Respondent's cul pability
cannot have been as great, given the lateness of the application. | therefore
find that Respondent did not discrimnatorily refuse to rehire the Ghoa famly
on the occasion of its 1976 harvest, except insofar as it was under a
continuing duty to re-hire.

F. The BEvents of Septenber, 1976;

In Septenber of 1976, after Mguel Cchoa Bauti sta approached A ex
B anco at the Truebody Ranch, and requested permssion to forma harvesting
crew, Ruben Cchoa Zanora testified B anco approached himafter his father had

| eft and asked why
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Mguel had to be a "Chavez nan":
After ny father left, M. B anco got there very nad wth ne. He
took nme apart fromthe people and he told ne, "Wiat the hel|" or
"what the fuck was ny father doing?' That he already told hi mthat
he was going to give himwork, but that if he kept fucking around or

things of that nature, that he was going to tell himto go wth
Chavez. That, what the hell he wanted there anyway? {Tr. MII, 58).

Wil e no refusal of re-enpl oynent occurred on this occasion, for
reasons al ready stated, the only interpretation which can be given to these
renarks is that they are a threat of reprisal for union activity, and thus an
interference, restraint and coercion of enpl oyee rights under the Act.

There are several reasons for resolving credibility issues in
Ruben' s favor, although here again, Alex B anco s testinony was strong and
apparent|ly truthful, and his demeanor gave no indication of purposeful
di shonesty. Yet, as before, General (ounsel's wtness i s supported by prior
incidents and circunstantial logic. Mre inportant i s Ruben hinself, and the
undeni abl e fact of his intimdation and fear of being associated wth the
union. The pain of giving testinony was clear in his deneanor, his facial
expression and tone of voice, and it stretches the inmagi nation to assune he
woul d nanufacture such a story only in order to put hinself through an ordeal .
Hs efforts had been directed at securing conpany approval and di sassoci ati ng
hinself fromthe rest of his famly. It was thus not a sel f-serving
decl aration, but one which ran against his self-interest, and for that reason
is nore credible. | therefore find that the statenent attributed to B anco on

this occasion to have been nade by him
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G The Medi cal Examnation of Septenber, 1977,

It is alleged by General (ounsel that a violation of the
Act took place on the occasion of Mguel CGchoa Bautista s return
fromMexi co in Septenber, 1977, after having had a heart attack.
The evi dence establ i shed, however, that a defect on Respondent's
nedi cal questionnaire was responsi bl e for the m sunder st andi ng
whi ch subsequent |y devel oped, rather than anti-union ani nus.

The formin question (RX XM 11) asked the enpl oyee, in
English, to state "job applied for" as opposed to "current oc-
cupation.” In response, and through a transl ator who was not
called as a wtness, M. Bautista s occupation was erroneously
listed as "tractor driver." Wen the letter fromDr. Darter
(&X 11-Q was nail ed to Respondent on Cctober 10, 1977, stating
that Bautista could "return to his usual occupation as a tractor
driver", it is not diffucult to understand the confusion which re-
suited in his tenporary unenpl oynent. It is |ikew se under-
standabl e, given his earlier experience wth Respondent, that he
shoul d cone to the conclusion that the letter had been a pretext

for discrimnation.

It is clear, however, that General Gounsel has not
satisfied its' burden of proof, either wth respect to discrim-
natory ani nus, or Respondents' role in having caused M. Choa' s
injury. On the contrary, it appears that Respondent acted pur-
suant to alegitimate interest in making certain that any am
biguity in nedical opinion be resolved in favor of the physical
wel | -being of its enployee. Not only was the resulting inter-

ference wth protected rights "conparatively slight", but
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evi dence of wongful notivation is nonexistent, given the prior inadvertant error in
listing M. Bautista' s occupation.
H The Events of Decenber, 1977,
O or about Decenber 5, 1977, Mguel, A berto,

A e andro and Gonzal o returned to C Mndavi & Sons to check on the availability of
work. They testified B anco told themthat Respondent was not hiring peopl e because
"they file too many charges".

At this tine, B anco was aware of three unfair |abor practice charges that
had been fil ed agai nst Respondent, the |atest on Novenber 22, 1977, and while two
individual s were hired as pruners on Decenber 5 and 6 (RX 15 & 16), Respondent al | eges
the reason for their hire was the fact that they lived in Respondent 's |abor canp, and
that a | ong-standi ng customgave preference to such enpl oyees. Four others were hired to
prune the Brown Ranch, but these enpl oyees were required to |ive on the prem ses.

Aside fromthe testinony of M. anco, however, Respondent i ntroduced no
evi dence to support this proposition, although conpany records were i mmedi atel y at hand.
Moreover, the timng of the conversation, occurring only a short tine after the nost
recent charge had been filed, together wth the unchal | enged credibility of four
coroborative w tnesses, each of whose deneanor was apparently trustworthly, non-
defensive, and truthful, conpel the conclusion that credibility be bal anced in their
favor.

| therefore find, on the record as a whol e and on a preponderance of the

evi dence, that Respondent nade the state-
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nent attributed to it by General Gounsel's w tnesses, and re-
fused their rehire by reason of their having filed charges
agai nst the conpany.

Respondent argues inits Brief (at p. 156) "Charges had
been filed by these individual s over a substantial period of tine
and the sudden rousing of ireinthis regardis totally illogi-
cal." Yet General Qounsel has not alleged a "sudden" anger, and
proof was offered at hearing that there was a general coinci dence
bet ween effective ALRB enforcenent foll ow ng | egi sl ative refund-
ing and the incident in question.

Respondent s' expl anati on concerni ng the individual s
hired to prune the Brown Ranch, on the other hand, is nore reason-
able. Alex Blanco testified the individuals hired during the
rel evant pay period were required to live on the Brown Ranch, and
the hoa famly had once refused an offer of enpl oynent requir-
ing their relocation onto Respondents' property. This testinony
was not chal | enged by General Gounsel s wtnesses, and is entire-
l'y | ogi cal under the circunstances. For this reason, no vio-
lation of 81153 (c) is nade out, and discrimnation is confined
to 881153 (a) and (d).

n the basis of the follow ng findings of fact, and on
the record as a whole, | nake the foll ow ng:

QONCLUS ONSs OF LAW

A |In General;
Section 1148 of the Act requires the Board to "fol | ow
appl i cabl e precedents of the National Labor Relations Act, as

anended. ", and Sections 1153(a), (c) and (d) of the Act are
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identical to Sections 8 (a) (1), (3) and (4) of the NLRA 29 USC 158(a) (1), (3)
and (4), permtting extended di scussion of N_RA precedent.

Section 1152 of the Act, which is identical to Section 7 of the NLRA
29 USC 157, establishes the rights of agricultural enployees to engage in
col l ective sel f-hel p:

Enpl oyees shal | have the right to self-organization, to form join,
or assist labor organizations, to bargain collectively through
representatives of their ow choosing, and to engage I n ot her
concerted activities for the purpose of collective bargaining or
other nutual aid or protection, and shall al so have the right to
refrain fromany or all of such activities except to the extent*
that such right may be affected by an agreenent requiring
nenbership in a | abor organi zation as a condition of continued
enpl oynent as aut horized in subdivision (¢) of Section 1153.

In Section 1, the purpose of the Act is stated as
fol | ows:

In enacting this |legislation the people of the Sate of
Galifornia seek to ensure peace in the agricultural fields by
guaranteei ng justice for all agricultural workers and
stability in |abor relations.

This enactnent is intended to bring certainty and a sense of
fair play to presently unstable and potentially volatile
condition in the state.

This purpose is further inforned by a declaration of policy
contained in Section 1140. 2:

It is hereby stated to be the policy of the Sate of Galifornia
to encourage and protect the right of agricultural enpl oyees to
full freedomof association, self-organization, and designation
of representatives of their own choosing, to negotiate the
terns and conditions of their enploynent, and to be free from
the interference, restraint, or coercion of enployers of |abor,
or their agents, in the designation of such repre-
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sentatives or in self-organization or in other concerted
activities for the purpose of collective bargaining or
other nutual aid or protection.

In sum the purpose and policy of the Act is unequivocal and direct,
and lies primarily not in the leveling of punitive sanctions agai nst enpl oyer
msconduct, but in the protection of enployee rights of self-organization.

None of these purposes wll be served by permtting Respondent to
establ i sh two separate procedures for rehire; one based on qualification or
conpet ency, and anot her based on union activity, or filing charges wth the
ALRB, nor by sanctioning threats, or the creating of an inpression of
survei | | ance.

Wii | e consi derabl e testi nony was adduced regardi ng col | ateral
matters which |ater proved insignificant, the central problens of factual and
legal interpretation resol ved thensel ves into the fol | ow ng:

B. The Supervisorial Satus of Ernesto Merga;

The Act defines a supervisor in Section 1140.4(j), as:

"any individual having the authority, in the interest of

the enpl oyer, to...transfer... layoff... assign... or
di sci pline other enpl oyees, or the responsibility to
direct them ... or effectively to recoomend such acti on,
if ... the exercise of such authority is not of a nerely

routine or clerical nature, but requires the use of
i ndependent j udgenent . "

Respondent ' s argunent ati on notw thstandi ng, its admssion of M.
Merga' s supervisorial status in a responsive pleading filed before this Board,

after initially denying it in the sane action, is dispositive.
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Wile it is clear that a determnation nade in a certification
preceding is not controlling as to supervisorial status in an unfair |abor
practice precedi ng where they occur several nonth apart, N.RB v. Southern

Arway ., 42 LCB> 16, 598, 290 F. 2d 519 (CA 5, 1961), where there has been

no show ng of a post-certification change in duties or naterial nodification of
status a determnation nade in a certification preceding wll be accepted. ,

see also, e.g., Arizona Public Service (., 188 NLRB No. 1 (1971), and M.

Merga testified his duties had not changed since 1971.
Furthernore, as General Gounsel points out in her Brief Gat p. 16-
17), citing NLRB case | aw

"t he possession of any one of the authorities listed in
Section 1140.4 (j) of the Act woul d under federal precedent
pl ace the enpl oyee vested wth this authority in the
supervisory class. Chio Power ., v. NLRB, 176 F. 2d 385,
387; 24 LRRM 2350 (6th dr., 1949). The power need not be
exercised for all or any definite part of the enpl oyee' s
tine; it is the existence of the power which is
determnative. Chio Power (., v. NLRB supra.

The fact that one supervisor, in charge of one part of
product i on, works under other supervisors, is bound by
careful ly formul ated rul es, and nust receive approval of
superiors before acting does not precl ude supervisori al
status. NLRBv. Budd Mg. (., 169 F. 2d 571, 22 LRRM 2414
(6th dr., 1948). The possession of authority to use

I ndependent judgenent in one of the specified authorities
is enough. NLRBv. Brown & Sharpe Mg. Go., 169 F. 2d 331,
334,22 LRRM 2363 (1948). A higher rate of pay, direction of
ot her enpl oyees efforts, reporting enpl oyees who do not do
good work and possession of greater skill than other

enpl oyees are factors which support a finding of super-
visorial status. Gon-Pex Dvision of U S Industries, 200
NLRB 466, 468, 81 LRRM 1548 (1972).(nhe who instructed ot her
enpl oyees,
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who tol d enpl oyees to redo work whi ch was done
wong, who was consi dered to be a supervi sor,
and who i ssued warni ngs, was found to be a
supervisor. Paoli Chair (o., 213 NLRB 909,

920, 87 LRRVI 1363(1974).

H gher wages are al so an inportant factor, Dairy Fresh

Products Gonpany (1977) 3 ALRB 70, citing NLRB v. g Ben Depart -

nent Sores, 396 P. 2d 78 (2nd dr., 1968), Benson \eneer (.,
Inc., 398 F. 2d 999 (4th dr., 1968), Lamnating Services, 167

NLRB 234 (1968), and it was denonstrated that M. Merga' s sal ary
I's approxi natel y 40% hi gher than the wages earned by agricul tural
enpl oyees working all year round (UPWBrief, at p. 28-29). Added
tothis, is his independent examnation of Respondent's fields to
assess work needs, his training of new enpl oyees, his direction of
work, and his granting of |eaves of absence. In addition to such
traditional indicia of status are the facts, particularly inpor-
tant in the context of agricultural labor, that he lives in a
conpany house, as opposed to a |labor canp, and that he drives a
conpany truck. In the mnds of its enpl oyees, Respondent has
identified M. Merga's status wth its own.

Yet while it is clear fromtesti nony and docunent ary
evidence that M. Merga satisfies these requirenents, for present
purposes it is largely uninportant, since it is equally clear
that M. Merga had no authority to hire or fire, and because his
credibility as a wtness was extrenely | ow

C Dscrimnatory Refusal to Rehire;

1.) The Lawin General;

Section 1153 (c) of the Act and Section 8(a) (3) of

the NLRA provide that it is an unfair |abor practice for an
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enpl oyer "by discrimnation in regard to hire or tenure of enpl oynent or any
termor condition of enpl oynent to encourage or di scourage nenbership in any
| abor organi zation."

These sections nake unlawful all forns of discrimnation, whether
affecting hire, rehire, transfer, pronotion, fire, or any terns or conditions
of enpl oynent, and the prohibition agai nst enpl oyer discrimnation extends to
applicants for work, as well as those already enpl oyed. Pate Mg. (o., 197
NLRB 793, 802, 80 LRRV 1846 (1972).

To prove a discrimnatory discharge, it is generally necessary for
General (ounsel to prove: (1) that the enpl oyee had engaged in "concerted" or
uni on nenbership activities, (2) that the conpany at least inplicitly knew of
t he enpl oyee' s uni on nenbership or activities, and (3) that, (a) the effect of
di scharge was discrimnatory, or (b) while this effect was not great, the
enpl oyer had no adequate economc justification for the discharge, or (c) the
enpl oyer's notive was to discrimnate agai nst the uni on and t hereby af f ect
uni on nenbership. In practice, these requirenents reduce thensel ves to three:
(1) proof that the activity was protected and concerted; (2) proof of facts
Indicating a likelihood of conmpany know edge; and (3) proof of notive or
ani nus, through statenents of conpany representatives or other circunstances.
In addition to their denial, these elenents may be opposed by affirnative proof
that the discharge was economcally justified or notivated by cause.

Traditional doctrine has it that the burden of proof rest;; on the

General (ounsel s representative who, nust prove his or her
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case affirmatively and by a preponderance of the evidence, wth no requirenent
on the enpl oyer to exonerate itself until proven to have violated the Act. See
e.g., NLRBv. MacSmth Garment Go., 203 F. 2d 868 (CA 5, 1953); NLRB v.

National De Gasting Go., 207 F.2d 344 (CA 7, 1953); NNRBv. Abell ., A S,
97 F. 2d 951 (CA 4,1938

Gven a conflict in the testinony, a decision is reached on a
pr eponder ance of the evidence, and on the record as a whole. Infornal factors
such as wtness credibility or inconsistency in conpany behavi or or enforcenent
nay then becone crucial in reaching a result.

The NLRB has considered a variety of factors in deciding whether a
di scharge has been based on pretext, but these are, in essence, sinply efforts
to prove or disprove the existence of sone non-discrimnatory alternative
noti ve. Anong the factors considered by the NLRB, whi ch have sone rel evance to
this case, are the fol |l ow ng:

1.) The extent to which the enpl oyee is engaged i n union activity.
See, e.g., Loray Gorp., 184 NLRB No. 57 (1970).

2.) Enploynent record and general efficiency. See, e.g.,

Morrison Cafeteria (., Inc., 179 NLRB No. 97 (1969).

3.) Extent of enployer know edge of enpl oyee union activity. See,
e.g., Phel ps-Dodge Gorp., 28 NLRB Nb. 73, 7 LRRV 138 (1940).

4.) Qher unfair |abor practices, such as surveillance and
interrogation. See, e.g., Amwrican School Supply Go., 382 F. 2d 53 (CA 10,
1967) .

5.) Satenents or conduct show ng state of mnd. See,
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e.g., Benson Veneer (0., Inc., 156 NLRB No. 74 (1966).

6.) The timng of the discharge. See, e.g., NLRBv. Berggren and

Sons, Inc., 406 F. 2d 239 (CA 8, 1969).
7.) The lack of any warning. See, e.g., Better Val-U Sores of
Mansfield, Inc., 161 NLRB No. 71 (1966).

8.) Prior anti-union activity by the enployer. See, e.g., Lapeka,
Inc., 187 NLRB Nb. 109 (1971).

It shoul d be enphasi zed that these are only factors to be consi dered
in bal ance, and not autoratically determnati ve.

2.) oncerted or nenbership activities;

An enpl oyer may be found to have viol ated 81153(c) whenever an
enpl oyee i s discharged by reason either of union nenbership, see, e.g., Phel ps-
Dodge Gorp. v. NNRB, 313 U S 177 (1941), or activities, see, e.g., Southwre
v. NLRB, 383 F. 2d 235 (CA 5, 1967), past or present.

If the enpl oyee is discharged in part for economc or other reasons,
and in part because of union nenbership or activities, a violation of 81153(c)
I's nonethel ess nade out. NLRB v. Park Edge Sheridan Meats, Inc., 341 F. 2d 725
(CA 2, 1965); NNRBv. Vst Sde Carpet Qeaning ., 329 F. 2d 758 (CA 6,
1964); NLRB v. Janestown Sterling Gorp., 211 F. 2d 725 (1954).

Section 1152 of the Act and 87 of the NLRB incl ude, anong ot her

guarantees, the right"., to engage in concerted activities for the purpose of
col l ective bargaining or other nutual aid or protection.” Sections 1153(c) and
8(a)(3), on the other hand, refer only to "nenbership”, and it is clear that

the basis of these sections is "encouragenent” or "di scouragenent”, or
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having the "effect" of encouragi ng or di scouragi ng nenbership in a | abor
or gani zat i on.

In each of subsections (1) (2), (4) and (5) the definition of the
substantive unfair |abor practice follow Imediately the word
"to"; that is, the conduct which is nade the basis of liability for
violation of the Act is described after the word "to" in four out
of five subsections. There is no reason to believe that is not
also true inthe fifth case, that of subsection (3). The unfair

| abor practice under subsection (3), then—the basis of liability—s
for an enpl oyer "to encourage and di scourage nenbership in a | abor
organi zat1on." The words preceding "to" in subsection (3) nust be
given effect, then, as a condition to liability, not as a basis of
liability. In other words, "discrimnation" is the proscribed
neans of encouragenent or di scouragenent, but the prohibited
conduct is the encouragenent or di scouragenent. Chester Vérd,
"Dscrimnation* Uhder the National Labor Relations Act" 48 Yal e
L.J. 1152, 1156 (1939).(enphasis in original). See al so, Shei ber
and Mbore, "Encouragenent or D scouragenent of Menbership in any
Labor O gani zation and the S gnificance of Enpl oyer Mitive," 33
La.L. Rev. 1 (1972).

In the case of "concerted activities," the principal problemis one of

policy arising out of Section 7. (ox, The National Labor Policy (1955); d oke,

"(oncerted Activity and the National Labor Policy,” 5 SF V.L. Rev. 289 (1976);
Rosenfarb, The National Labor Policy and How It Wrks (1940). For this reason,

the definition of "concerted activity" has been broad and far-reaching. [ld.]
The Suprene Gourt has held, for exanple, that the | anguage of Section 7 "is
broad enough to protect concerted activities whether they take place before,
after or at the same tine...a denand is nade.”" N.RBv. Véshi ngton A um num

., 307 US 9, 14, (1962).

3.) Respondent's Know edge of ULhi on Menbership or Goncerted

Activities:
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D scrimnation under the Act nay be found to result either from
nenbership in a labor union, or fromengaging in "concerted activities," yet
provi ng an enpl oyer violation is often difficult, since, as to nenbership, it
is clear that circunstantial evidence may be the only evidence available to

establ i sh enpl oyer know edge. See, e.g., Thomason A ywood Corp., 109 NLRB 898

(1954). Thus, the NLRB and courts have used a variety of inferences, such as
the "Svall Plant Doctrine”, to find enpl oyer know edge or suspici on of enpl oyee
nenber ship or concerted activities, and where an enpl oyer or supervisor has
worked wth a small group of enployees, it can be inferred that the conpany was
aware of union nenbership or activities, or at |east suspected it. See, e.g.,
NRBv. Md-Sate Sortswear, Inc., 412 F. 2d 537 (CA 5, 1969); N.RB v. Lone
Sar Textiles, Inc., 386 F. 2d 535, 67 LRRM 2221 (CA 5, 1967); National Paper
., 102 NLRB No. 157, 31 LRRM 1469 (1953)

Wiile the "small plant” doctrine is not applicable here, for reasons
stated by Respondent inits Brief (at p. 128, ft. 6), and has not been cl ai ned
by opposi ng counsel , an anal ogous "fam|y" doctrine mght be stated inits
stead. The purpose of the "snall plant” doctrine is to describe the
ci rcunst ances on which an inference of enpl oyer know edge mght be validy
drawn, sufficient to create a burden on the enpl oyer of going forward with the
evidence. Know edge of famly cl oseness and uni on support accurately refl ect
the circunstantial proof in this case, and closely serve the purposes of the
Act by prohibiting the effective di scouragenent of uni on nenbershi p and
activity. Inferential proof that conpany know edge extended to nenbers of an

i medi at e
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famly is not uncommon in NLRB practice, Forest Aty ontainers, Inc., 212 NLRB
No. 16, 87 LRRM 1056 (1974) H ckman Garnent (o., 216 NLRB No. 16, 88 LRRM 1651

(1975), as wll be seen |ater.
The NLRB has al so | ooked to whet her conpany officials were anare of a
union's organi zational drive and nade anti-union statenents to di scharged

enpl oyees, Phel ps-Dodge Gorp., 28 NLRB No. 73, 7 LRRM 138 (1940); whet her the

enpl oyee was a nenber of the union steering coomttee or simlar public post,

Entwhistle Mg. (., 23 NLRB No. 114, 6 LRRM 359 (1940); whet her the di scharged

enpl oyees were openly active in soliciting other workers to join the union, or
wer e spokepersons for the union on grievances, Vyer-hauser Tinber (., 35 NLRB

Nb. 175, 9 LRRM 104 (1941); whether the

enpl oyees were conspi cuous as, for exanpl e, | eaders on a picket |ine,

Montgonery Vard & o., 31 NLRB No. 134, 8 LRRM 162 (1941); and other factors.

If an enpl oyer juggles its seniority systemor rearranges a departnent for
the purpose of getting rid of union nenbers, the discharge of any worker in the
shake-up, including those who are not nenbers of the union or those whose uni on
synpat hies are clearly unknown to the conpany, wll be held illegal. Arrican

Rolling MI1 (., 43 NLRB No. 181, 11 LRRM 69 (1942). \WWere a conpany

di scontinues certain operations in order to puni sh sone enpl oyees for their
union activity, all of the enpl oyees who | oose , their jobs are entitled to
reinstatenent, and it is imaterial, the NLRB has stated, that sone of the
enpl oyees nmay not have been uni on nenbers or that the conpany had no know edge

of their union nenbership or activity. Arnoldware, Inc., 129 NLRB No. 25, 46
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LRRM 1525 (1960). Even though an enpl oyee is not actually a union nenber a

di scharge w Il nonet hel ess be consi dered discrimnatory if the conpany knew of
facts which led it to believe the enpl oyee was connected to the union. D D
Bean & Sons ., 79 NLRB Nb. 98, 22 LRRM 1436 (1948). S nce the conpany's
notive isillegal, it nmakes little difference whether it knewin fact that an
enpl oyee was a uni on nenber. Mdi x Asphalt Roofing (., 85 NLRB No. 9, 24 LRRV
1342 (1949).

4. Anti-Uhion Aninus;

The probl emof notive arises under Sections 1153(c) and 8 (a) (3), because
only discrimnation "to encourage or di scourage" union nenbership is
prohi bited, yet the specific | anguage of 1153(c) and 8 (a) (3) is anbi guous,
and in none of the ARLA or NLRA provisions are "notive", "aninus", "intent",
"purpose”, "effect”, or any simlar expressions used or defined.

ack's Law D ctionary, 4th E., p. 1964, defines "notive" as "cause or

reason that noves the wll", or "an inducenent”, as "the novi ng power which
inpels to action for a definite result,” as opposed to intent, which is "the
purpose to use a particular neans to effect such a result.” Intent is defined,
Id. at 947, as "design, resolve, or determnation,” as inferred fromthe facts
and presupposi ng know edge, as expressing "nental action at its nost advanced
point, or as it actually acconpani es an outward corporeal act whi ch has been

determned on." Ballantine's Law D ctionary, 3rd Ed., p. 818, nentions al so for

noti ve, "the novi ng cause whi ch i nduces action, having wholly to do wth

desire," and for intent, "wth fixed purpose; earnest; determned;, engrossed,"
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Id. at 646. The reference in Black's Law D ctionary to "ani nus" nentions
"mnd; intention; disposition;, design, wll." Supra, at 114, while
Ballantine's refers only to intent, Supra at 75.

In practice, these terns have been used i nterchangeably by courts. The
| anguage of the statute may fairly be read to require any of the above,
however, or sinply to prohibit the "effect" of discrimnation, wthout regard
to the quantumof evi dence necessary to sustain a finding.

In an effort to distinguish notive fromintent, Professor (berer has
relied on the common-|aw di stinction. Thus,

If an enpl oyer di scharges an enpl oyee who is actively engaged in
seeking to organi ze the enployer's plant, the enpl oyer nmay be
presuned to intend to di scourage uni on nenbership, since the
latter follows not only foreseeably but, it woul d seem

I nescapabl y fromthe enpl oyer's act, however nuch he mght regret
It because of the | oss of union | eadership and the fear and

suspi ci on generated anong hi s enpl oyees. However, if the real
notive for the discharge is shown to be a breach of shop rul es by
t he enpl oyee, the di scouragenent of union nenbership is justified
or privileged; the enployer has coomtted no of fense, despite the
unavoi dabl e and hence i ntended (pursuant to the common-|aw
presunption), consequence of di scouragi hg uni on nenber shi p.
(pberer, "The Scienter Factor in Sections 8(a)(l) and (3) of the
Labor Act:  Balancing, Hostile Mtive, Dogs and Tails", 52
Gornel | L.J. 491, 505 (1967).

(berer concl udes, if the anal ogy to common-law rul es hold true, that,
the burden should fall upon the enpl oyer at |east to raise the
issue of his justifying notive by the presentati on of supporting
evidence. Qherwise the trier of fact (the Board) is entitled to

find against himon the basis of what is at mninuma prina faci e
case.

TETTHETTELTTTT T
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ld. at 506. See also, Getrman, "Section 8(a)(3) of the NLRA
and the Bfort to Insul ate Free Enpl oyee Choice, 32 U Chi. L.
Rev. 735, 743 (1965).

In NNRBv. Geat Dane Trailers, Inc., 3838 US 26 (1967), two categories of

8 (a)(3) violation were created: those in which the discrimnation is found to
be "inherently destructive" of inportant enpl oyee rights, and therefore no
proof of anti-union notive is required, even in the face of business
justification; and those in which the "adverse effect” on enpl oyee rights is
"conparatively slight". Anti-union notive nust therefore be shown, "if"
(original enphasis) the enpl oyer has cone forward with evidence of "legitinate
and substantial business justifications". 1d. at 34. Thus, once it has been
proven that the enpl oyer has engaged in discrimnatory conduct whi ch coul d have
adversely affected enpl oyee rights to sone extent, the burden then is placed on
the enpl oyer to establish that it was notivated by | egitimate objections, since
proof of notivation is nost accessible to the conpany. See al so, Note,

"Enpl oyer Mbtive and 8(a)(3) Miolations" 48 Boston U L. Rev. 142, (1968).

In other words, where a show ng has been nade that an enpl oyers' acts have
been i nherently destructive of inportant enpl oyee rights the burden of goi ng
forward wth the evidence shifts to Respondent to prove either cause or
|l egitimate and substantial business justification. Having done so, the burden
then shifts back to General (ounsel to prove discrimnatory aninus, as having
rendered t he busi ness justification pretextual.

The ALRB has hel d that the decision in Geat Dane Trailers in effect

transfers the burden of proof, on a show ng
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of discrimnatory effect: "The enpl oyer has the burden of proving that it was
notivated by legitinmate obj ectives once the General (ounsel has shown that the
enpl oyer engaged in di scrimnatory conduct which woul d have adversely af f ect ed

enpl oyee rights." Maggi o Tostado, Inc., 3 ALRB No. 33 (1977), at 4.

Respondent argues in its Brief (at p. 106) that this | anguage does not
mtigate General Counsel 's burden:

“The shifting burden of proof which fol | ows a show ng of

discrimnation by the General Gounsel does not elimnate the

consideration of anti-union aninus, it sinply requires

Respondent to justify through legitimate and substanti al

busi ness notive what appears to be discrimnatory conduct.
As wth a pattern of discrimnation, the General

Gounsel nust i ntroduce evidence to prove anti-union

ani nus. "

This is somewhat m sl eadi ng, however, as the previous di scussion indicates,
where General (ounsel has shown the acts or statenents to be "inherently
destructive" of inportant enpl oyee rights.

In Laidl aw Gorporation, 171 NLRB No. 175, 68 LRRM 1252 (1968), aff'd, 414
F. 2d 99, 71 LRRM 3054 (CA 7, (1969)), cert, denied, 397 US 920, 73 LRRM 2537

(1970), see also, Note, 67 Mch., L Rev. 1629 (1969), the by-passing of

economc strikers in favor of inexperienced replacenents was hel d to be conduct
"inherently destructive" of enployee rights and a violation of 88 (a) (3), in
the absence of legitimate and substantial business justifications, wthout
regard to the existence of anti-union aninus on the enpl oyer's part. See al so,

Anerican Machinery Gorp. v. NNRB, 424 F. 2d 1321 (CA 5, (1970).
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O scrimnation has been found w thout notive where an enpl oyer did not
offer jobs to experienced | aid-of f enpl oyees but at the sane tine hired new
enpl oyees who had no experience. See, e.g., Hlenville Handle, Wrks, Inc. 331
F. 2d 564 (CA 2, 1964); 53 LRRM1152. See also Wrren ., Inc. 90 NLRB 639, 26
LRRVI 1273 (1950)

It has recently been held that an enployer's failure to recall any of its
forner uni on-represented enpl oyees at the tine it resunes operations after an
economc layoff is "inherently destructive" of inportant enpl oyee rights under
Geat Dane Trailer. Rushton & Mercier VWodworking Go., 203 NLRB 123, 83 LRRV
1070 (1973), enforced, 86 LRRVI 2151 (CA 1, 1974).

The Labor Board has simlarly found "inherently destructive",
the fol l ow ng enpl oyer activities, anong ot hers:
a.) discharge of an enpl oyee because he had not been referred by the

union's hiring hall, Austin & Vol fe Refrigeration, Air Gonditioning &
Heating, Inc., 202 NLRB 135, 82 LRRM 1521 (1973);

b.) refusal to rehire an enpl oyee because he previously served as uni on
steward, Northeast onstructors, 198 NLRB 846, 81 LRRM 1140 (19727!

c.) refusal to pay retroactive wage increases to those who conti nued
on strike after a certain date, Portland WIlamette Co., 212 NLRB
272, 86 LRRVI 1677 (1974);

d.) refusal to honor a striker's unconditional offers to return to work
where one of the objects of the strike was to obtain recognition of
the union, The Barnsider, Inc., 195 NLRB 754, 79 LRRM 1587 (1972);

e.) the conditioning of an individual's enpl oynent status on whet her
he continued to file repetitive grievances, Hyster (., 195 NLRB
84, 79 LRRM 1407 (1972), enf’'d 83 LRRM 2091 (CA 7, 1973); See
discussion in Mrris, supra, Supp. 1971-75) at 62-3; and

f.) an enployer's failure to recall its forner union-represented
enpl oyees at the tine it resunes operation after an economc |ayoff,
Rusht on & Merci er VWodwor ki ng
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M., 203 NLRB 123, 83 LRRM 1070 (1973), enf'd. 86 LRRMV
2151 (CA 1, 1974).

It isclear fromthis list that refusal to rehire a known union | eader or the nenbers
of his inmediate famly shortly after an election, is conduct "inherently destructive" of
i nportant enpl oyee rights, for which proof of aninus is unnecessary. Even if this were
not the case, or if it were found on appeal that interference wth enpl oyee rights was
"conparatively slight", General (ounsel has proven the existence of anti-union ani nus

clearly, convincingly, and by a preponderance of the evi dence.

5. Defenses;

Respondent, in defense, raises the foll ow ng argunents:

a.) Prolonged absence i n Mexi co:

Several cases have hel d di scharge to have been discrimnatory, in spite of

prol onged or unexcused absences, where the enpl oyee has been shown to have gi ven proper
notice to the enpl oyer. NNRBv. Wx CGorp., 336 P. 2d 824 (CA 4; 1964); Mwoney Ar-Gaft,
inc., 63-1 142 NLRB 942, enf'd, 337 F. 2d 605 (CA 5; 1964), suppl enental deci sion on ot her
i ssues, 156 NLRB (No. 36); Rogers M g. (o., 155 NLRB No. 17 (1965); Al as Engi ne VrKks,
Inc., 129 NLRB No. 17 (1960); Wynline, Inc., 119 NLRB 1698 (1958); Quck Bros., 81 NLRB
351 (1949).

The sane concl usi on has been reached where the real notive for discharge was the
enpl oyee's union activity, rather than a failure to conply wth notice of absence rul es.
S evens dba Sevens Machine Go., 178 NLRB 144 (1969); Producers Gain Gorp., 169 NLRB Nb.
169 (1968); Maryland Specialty Wre, Inc.,
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163 NLRB No. 124 (1967): Evans Products Go., 160 NLRB No. 141
(1966) .

Mguel Bautista' s delay in returning fromMxico would be pretextual if offered
in defense of arefusal torehire, it having been held that discrimnation foll ow ng an
unavoi dably late return froma | eave of absence or lay off, evidenced by an enpl oyer's
hiring of inexperienced enpl oyees in preference to a conpetent worker, is a violation of
88(a) (3). Qickley dba Mdern Seel Treating (., 175 NLRB No. 175 (1969); Spotli ght
@., Inc., 188 NLRB No. 114 (1971). See also, on illness as pretext, Louisiana Garnent
Mg. (., 161 NLRB No. 78 (1967); GC Lingerie Gorp. of A abama, 146 NLRB 690 (1964);

Hunt Foods & Industries, Inc. (Southern Gotton Ol Qrude MII Dvision), 144 NLRB 959
(1963); Antonio Santiseban & (o., Inc., 122 NLRB 44 (1958); Fradkin, d.b.a. Anerican Linen
Service (., 45 NLRB 902 (1942).

b.) Hring of other union supporters:

The fact that other union adherents were hired does not negate the
discrimnatory effect caused by Respondent’'s refusal to hire the Ghoa famly. It is
unnecessary for an enpl oyer to refuse to rehire every union supporter, since
di scour agenent can be acconpl i shed by maki ng exanpl es of only a few of them Agro Corp. 3
ALRB No. 64, (1977) (citing Reserve Supply of Long Island, Inc., 140 NLRB 330 (1962), 52
LRRVI 1012, enf'd, 317 F. 2d 785, 53 LRRM 2374 (CA 2, 1963); NLRB v. Shedd-Brown Mg. .,
213 F. 2d 163, 34 LRRM 2278 (CA 7, 1954), enf'd., 103 NLRB 905, 31 LRRM 1591; Nachnan
Gorp. v. NLRB 337 F. 2d 421, 57 LRRM 2217 (CA 7, 1964), enf'd., 149 NLRB 23, 55 LRRM
1249) .




c.) Aninus, know edge, and concerted activities proven as to the father,
were not proven as to the sons:
An enpl oyer nay not discrimnate agai nst an enpl oyee because of the
union activities of a relative, Arerace Corp., 217 NLRB No. 160, 89 LRRV 1187
(1975); Mssion Valley MIls, 225 NLRB No. 59, 93 LRRM 1227 (1976); Vanella
Buick pel, Inc., 191 NLRB 805, 77 LRRM 1568 (1971) (chi ef organi zer and son

fired), and the NLRB has found enpl oyee di scrimnation sinply by associati on,
or famly relation See, e.g., Roberts Press, 188 NLRB 454, 76 LRRV 1337 (1971)
(mot her); Hcknman Garnent Go. 216 NLRB No. 410, 88 LRRM 1651 (1975) (nother-in-
| aw); | ndependent Save (. 208 NLRB 233, 85 LRRM 1394 (1974) (sister);

Chanpi on Papers Inc. v. NLRB 68 LRRM 2014 (1968) (cousins, husband' s cousins);
Hartnan ., Inc 187 NLRB No. 43 (1971) (brother); Forest Aty Containers,
Inc., 212 NLRB No. 16, 87 LRRM 1056 (1974); MNally Enterprises, Inc., 3 ALRB
No. 82 (1977) (husband).

Respondent argues in its Brief (at pp. 101-2) that there are two
groups of Labor Board cases on discrimnation agai nst famly nenbers:

The first is the situation posed where the enpl oyer explicitly
indicates that an individual is not being hired because of his
affiliation wth an individual active in the union. These cases,
where there is "direct proof” of anindividual's affiliation wth an
i ndi vidual who is exercising Section 7 rights, are quickly di sposed
of by the Board. 1In such, circunstances, the failure to hire an
i ndi vidual who is otherw se qualified becones an 8(a)(3) violation
w thout extended factual inquiry by the Board. See, Amerace
Gorporation, Saan Hose D vision, 217 NLRB 942 (1975); The ol oni al
(Pressj Inc., 204 NLRB 852 (1973); Macon Textiles, Inc., 80 NLRB 1525
1948) .



In a second group fall those cases where it is alleged that an
enpl oyer has di scrimnated agai nst an enpl oyee as a conseguence
of Section 7 activities where there is no "direct proof" that
the individual is having his/her job status changed because of
the activities of another individual. In these instances, where
there is at nost "indirect proof" of the reasons for di scharge,
the Board has gone to much greater length to consider the
totality of circunstances to determne whether there is suf-
ficient nexus between one individual's discharge and the known
union activist to support the finding that the discrimnation
was due to another individual 's apparent union activities.

See, Sniss Textile, Inc., 214 NLRB 36 (1974); Federal

Paperboard, Inc., "206 NLRB 681 (1973) ; J.P. Sevens & ., 179
NLRB 254 (1969); Big Y Supernarkets, 173 N_.RB 405 (1968).

Assuming that Respondents counsel is correct in his characterization of the
law and assumng this were, an "indirect proof" case, there is here a clearly
adequat e nexus in the formof Respondent's famly hiring practices, its
know edge of concerted activities on the part of other famly nenbers, its
practice of hiring through the application of the father and its di scri mnator-
di scour agenent of future applications for enploynent in their collective

pr esence,

d.) The absence of a seniority system

In general, the absence of a seniority systempermts an enpl oyer to
disregard an application for work nade on a day when work is not avail able, and
avoi d the necessity of offering enpl oynent to the nost senior crew nenber.
However, where the enpl oyer has created, through its discrimnatory acts or
statenents, an inpression that it would be futile to continue applying, or
wher e an enpl oyer promses to contact an enpl oyee as soon as work becones
avai |l abl e, and the enpl oyee reasonably relies on this representation to his or

her detrinent, then the enpl oyer
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nust not be permtted to enjoy the fruits of its wongful behavior To hol d
otherw se would be to permt a discrimnatory enpl oyer to schedule its job
openi ngs so as to coincide wth periods of non-application by pro-union
enpl oyees and effectively encourage non-applicati on.

In NLRB v. Duval Engineering & Gontracting Go., 311 F. 2d 291 (CA 5,

1962), a refusal to recall workers enpl oyed during a prior season because of
their union activities was held unlawful. Wiere an enpl oyer's nornal practice
Is to hire back |aid-off enployees on resunption of operations, even where no
strict seniority systemprevails, arefusal torehire wll be held
discrimnatory. Hsa Ganning Go., 154 NLRB No. 139 (1965); Gol den Vall ey
Hectric Assn. 102 NLRB 397 (1954); Shedd Brown Mg. (o., 103 NLRB 905 (1953).
See also, CH Sorague & Sons (0., 175 NLRB No. 61 (1969).

e.) The failure to nake proper application:

It cannot be naintained that proof of application is an essential
el ement in General (ounsel's case. Were an enpl oyer raises the i ssue of non-
application, General Gounsel is required to go forward wth the evi dence, and
denonstrate that the enpl oyers' acts were sufficient to create in the mnd of a
reasonabl e enpl oyee, a reluctance or sense of futility regarding re-applica-

tion.

In Carter v. Gallagher, 452 F. 2d 315 (CA 8, 1971); Note, 41
U of dnncinati L. Rev. 250 (1972), a case arising under the

1964 dvil Rghts Act, a fire departnent was found to have dis- | crimnated
against blacks, and to. have created an inpression of the futility of

application so deep, that when jobs were of fered,
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few bl acks applied. The court ordered the fire departnent to take
affirnati ve steps to counter the inpression it had created, and
advertise in mnority communities for applicants.

The cases cited by Respondent in support of its argurent
That the discrinatees did not pursue their application for reenpl oy-
nent are inapplicable in light of their discouragenent of re-
appl i cation. Respondents reliance inits Brief (at page 97-8) on

Vst Goast QG owers & Packers, 42 NLRB 814 (1942), is al so ms-

pl aced, since, in that case, there was no appropriate application,
whereas here there had been at | east one. Mreover, the

seasonal nature of its enpl oynent was contradi cted by Respondent's
past pattern and practice of rehire and steady work with regard
to these enpl oyees. Because the absence of evi dence "to

indicate that the all eged discrinatees woul d have been ref used

enpl oynent” was essential to Wst (bast G owers & Packers, that

case is not applicabl e here.
The NLRB has hel d that an enpl oyee need not foll ow an enpl oy-
er's hiring procedure to the letter, where the circunstances nake

it clear that a refusal would result. Federal Mgul Corp.,

Serling Aumnum . v. NLRB, supra. The burden is then pl aced

on the enployer toinitiate reinstatenent for any enpl oyees who
woul d have been hired but for its unlawful conduct. Sol boro
Knitting MI1s, 227 NLRB No. 89, 95 LRRVI 1583 (1977).

In Maconb Bl ade and Supply, Inc., 223 NLRB No. 194 (1976),

afailure to nake fornal application for work was hel d not to con-
stitute a defense to a charge of discrimnatory refusal to hire,

where an enpl oyer nade it known to a group of applicants that he
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woul d refuse to hire thembecause of their union affiliation. The NLRB hel d
that a failure to undertake a usel ess act is no defense to an unfair | abor

practice charge under 88 (a)(3). See also Godwater Nursery Hone, Inc., 222

NLRB No. 32 (1976); Janes K Sterritt, Inc., and Goncrete Haulers, Inc., 215
NLRB No. 143 (1974) .

f.) The existence of an alternative noti ve:
The ALRB has hel d that the presence of a |egitimate noti ve does not
autonatically disprove the existence of anillegitinate one. Thus,

... the cases are legion that the existence of a
justifiable ground for discharge wll not prevent such

di scharge frombeing an unfair |labor practice if partially
noti vated by the enpl oyee's protected activity; a business
reason cannot be used as a pretext for a discrimnatory
firing." Dutch Bros., et. al. (1977) 3 ALRB Nb. 80, ALO
Decision pg. 40 (quoting fromN.RB v. Ayer Lar Sanitarium
436 F. 2d 45 (CA 9, 1970).

In S Kuramura, 3 ALRB No. 49 (1977), at p. 12, the ALRB
hel d:

"Bven where the anti-union notive is not the dom nant
notive, but nmay be so small as 'the last straw which
breaks the canel's back’, a violation has been
established.” (dting NNRB v. Witfield Pickle .,
374 F. 2d 576, 582, 64 LRRM 2656 (5th dr., 1967).

It has simlarly been held by the NLRB:

"It is the "true purpose’ or 'real notive' in hiring or
firing that constitutes the test’ (Local 357, Teansters
v. Local NLRB, 365 WS 667-675) and so | ong as a reason
for referral or discharge is one proscribed by the Act,
it isinmaterial that other valid reasons nay al so be
present”.
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International Bro. of Hectrical Verkers, Local 648
(Foothill Hectrical Gorp.), 182 NLRB 66 (1970),
citing NNRBv. Local Whion No. 38, Lhited Assoc. of
Jour neynen, 388 F. 2d 679, 680 (CA 6).

g.) The absence of work:

The NLRB has held that it is unnecessary to establish the
availability of work, where discrimnation is proven. A exander Dawson, Inc.,
228 NLRB No. 24 (1977). This is especially the case where Respondent has nade
further pursuit of enpl oynent appear futile. The Looms (o.,, 101 NLRB 1628,
1632, enfd. as nodified, 210 P. 2d 377 (CA 5, 1954); (onsolidated Seel Corp.,
et al. 108 NLRB 1041, 1044 (1954).

In Shawnee Industries, Inc., 140 NLRB 1451 (1963), enf’'t den, on

other grounds, 333 F. 2d 221 (CA 10, 1963) the NLRB hel d refusal of an

application for enpl oynent for discrimnatory reasons to be a viol ation of
Section 8 (a)(3), even where no jobs were avail abl e:

Lhder the Act an Enpl oyer nust consider a request for
enpl oynent in a lawul, nondiscrimnatory nanner, and the
quest i on whet her an application has been gi ven such consi d-
eration does not depend on the availability of a job at the
tinme an application for enpl oynent for reasons proscribed by
the Act, and the question of job availability is rel evant
only wth respect to the enpl oyer's backpay obligation. A
1452-3. (citing onsol i dated V¢stern Seel Corporation, et
al., 108 NLRB 1041, 1044; Akin Products Conpany, 99 NLRB
1270, 1275; Pacific Anerican Ship owers Assoclation, et al.,
98 NLRB 582, 596; Del E VWébb Gonstruction Gonpany, 95 NLRB
75,81; AB Snnerton, Rchard Wl berg and Howard Hassard,
dba Siinerton and Vél berg Conpany, 94 NLRB 1079, 1080; Arthur
G MKee and Gonpany, 94 NLRB 399, 401; Dani el Hamm Dr ayage
%npalny, Inc., 84 NLRB 458, 460, enfd. 185 F. 2d 1020 (CA 5).
e al so,
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NLRB v. Sanerton, 202 f. 2d 511 (CA 9, 1953).
Inits second footnote, the Board found a generalized di s-
crimnation had existed, rather than a denial wth respect to a
particul ar job vacancy:

The Trial Examiner concluded that the case as

to Tal bot and Scott was tried only on the basis
that they were not enpl oyed for alleged vacanci es
existing on or about the dates of the filing of
their job application. He, thus, considered the
possibility of vacancies at |ater dates to be an
Imaterial consideration. V¢ agree wth the ex-
ception of the General (ounsel to the effect that
wth respect to these two enpl oyees the conpl ai nt
alleged essentially that they were discrinmnated
against in the consideration of their application
for enpl oynent generally and not wth respect
solely to any particular job vacanci es that existed
only at or about the tine of the filing of the
appl i cati ons.

In Southern Gotton Q1 Qude MII, 144 NLRB 959 (1963),

deci ded after Shawnee and relied upon by Respondents in its Brief

(at p. 99), the Board held that Shawnee did not apply to seasonal
enpl oynent (at ft. 3). It has already been established, however,
that Respondent did not enpl oy the discrimnatees on a strictly
seasonal , or "particul ar season" basis. Mreover, Southern

Gotton contained no all egation that the enpl oyer had created an

inpression of futility wth respect to future applications.

In Apex Ventilating Go., 186 NLRB 534 (1974), it was agai n

held that "job availability... wll be properly left to conpli-
ance." (at ft. 1) See also, e.g., Lipsey, Inc., 172 NLRB No. 171
(TXD, 1968).

6. Interference, Restraint and Coercion

a). The Lawin General;

Sections 1153(a) of the ALRA and 8(a)(1l) of the NLRA
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declare it illegal for an enployer to "interfere wth, restrain,
or coerce" enpl oyees in the exercise of rights guaranteed under
Sections 1152 and 7. As Professor German has poi nted out:

It is also generally agreed that, to establish a
violation of Section 8(a)(l), it is not

necessaryto denonstrate - by direct testinony of

enpl oyees or otherw se - that particul ar enpl oyees were
actual |y coerced. It is sufficient if the General
Gounsel can show that the enpl oyer's actions woul d tend
to coerce a reasonabl e enpl oyee. This objective standard
obviously facilitates the devel opnent of a record and
the trial of an unfair |abor

practice case, and al so avoi ds the need to pl ace

enpl oyees in the disconorting position of testi

fying against their enployer. The test for a

Section 8(a)(1l) violation is objective in a second
respect. It is sufficient to denonstrate that the

enpl oyer action has the effect of restraint or
coercion. It is not necessary to denonstrate that

the enpl oyer intended to produce that effect. Gernan,
Basic Test on Labor Law 132 (1976).

Hence, under Section 8(a)(1), no proof of coercive intent or
actual effect is required, the test being whether the enpl oyer's
conduct reasonably tends to interfere with the free exercise of
enpl oyee rights. Minro Enterprises, Inc., 210 NLRB 403, 86 LRRV
1620 (1974); NLRBv. Litho Press of San Antonio, 512 F. 2d 73

(CA5, 1975); Melville Gonfections, Inc., v. NLRB, 327 F. 2d 689
(1964), cert, denied 377 US 933 (1964). The essence of Section

8(a)(l), therefore, is a balancing of the interests of enpl oyee
and enpl oyer. See e.g. discussion in Shei ber and Mbore, supra,
33 La. L. Rev. at 5152. The NLRB has hel d:

"Inference, restraint, and coercion under Section
8(a) (1) of the Act does not turn on the enpl oyer's
noti ve or on whet her the coercion succeeded or
failed. The test is whether the enpl oyer engaged
i n conduct which, it nay reasonably be said, tends
tointerfere wth the free exerci se of enpl oyee
rights under the Act." Gooper Thernoneter (.,
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151 NLRB 502, 503, n.2, 59 LRRM 1967 (1965); American

Frei ghtways Go., 124 NLRB 146, 147, 44 LRRM 1302 (1959); see
al so Kawano, Inc., 3 ALRB No. 54 (1977); NNRBv. Illinois
Tool Wirks, 153 F. 2d 811, 17 LRRVM811 (CA 7, 1946). .
Harlan's opinion in NLRB v. Burnup and Sns, T/9 US 21
(1964) .

Prof essor Cberer, in an excellent lawreview article on "The Scienter
Factor in Sections 8 (a)(1) and (3) of the Labor Act: O Balancing, Hostile
Mtive, Dogs and Tails", 52 Gorn. L.Q 491(1967) has suggested that Section
8(a)(l) is violated, either; (1) when any other 8(a) Section is violated, or
(2) independently, as 8(a)(1l) is broader than any of the nore specific sections
which followit. Nonetheless, Respondent inits Brief (at p. 94) argues that:

"Absent proof of discrimnation there wll be no basis to infer
that any individual has been coerced in their exercise of
Section 1152 rights and no violation of Section 1153(a) can be
established.... Hence Proof of a violation of Section 1153(a)
wll rise and fall wth the alleged violations of Section (c)."

This is clearly mstaken. Wile a violation of Section 1153(c is
autonmatically also a violation of Section 1153(a), the standard of proof are by

no neans identical or reversible. oper Thernoneter (., supra; Cberer; supra.

Thus, in an 8(a)(1l) case, a business excuse does not insulate an enpl oyer,
if its actions can reasonably be said to interfere wth the free exercise of
enpl oyee rights under the Act. Evansville Chio Valley Transportation (o., 223
NLRB 186 (1976); Chanpi on Pneunatic Machinery Go., 152 NLRB 300 (1965);
International Shoe (., 123 NLRB 682 (1959).

b). Inplied Threats and | npressi on of Surveill ance;
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General Gounsel states in her Brief (at p. 21) that al though the
threat of |oss of enploynent in Respondent’'s comrments of February, 1976, were
not specifically set forth in the conplaint the Board shoul d nonethel ess find a
violation, since the allegation is sufficiently related to the subject natter
of the conplaint and the charge was fully litigated at the hearing, citing
Anerican Boiler Mrs. Assn. v. NLRB, 366 F, 2d 815, 63 LRRM 2236 (8th dr.,
1966), Associated Hone Builders v. NLRB, 352 F. 2d 745, 735-755, 60 LRRM 2345
(9th dr., 1965), A exander Restaurant, 228 NLRB No. 24, 95 LRRM 1365 (1977);
and Sunnyside Nurseries, Inc., (1977) 3 ALRB No. 42, pg. 18. Wiile General

Gounsel did not specifically request it, the sane mght be said of the
I npressi on of surveillance created by Respondents' agent Raphael Rodri quez.
The statenent and act in question were part of an allegation of
discrimnation, and closely related to the subject natter. dven the length of
the hearing, Respondent cannot have been injured by a | ack of adequate noti ce,
and these matters were fully litigated on the record. Having found the
conversation and surveillance to have taken place as all eged by the
discrimnatees, | direct that the pleadings be conforned by inclusion of vio-
lations of the Act by threat of |oss of enpl oynent and creati on of an
| npressi on of surveill ance.
Section 1155 of the Act and Section 8(c) of the NLRA permt an
enpl oyer to communi cate his or her views of unionismto enpl oyees, so |long as
the communi cation contains "no threat of reprisal or force, or promse of

benefits." See, e.g. discussion
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in NNRBv. Gssel Packing Go.. 395 U S 575, 618-619 (1969). Threateni ng

enpl oyees wth a | oss of enpl oynent if they support the unionis clearly a
violation of Section 1153(a). Rver Togs, Inc., 382 F. 2d 198, 65 LRRV 2987
(2nd dr., 1967), N chol as- Dove:

SE, Inc., 414 F. 2d 561, 71 LRRM 3149 (3rd dr., 1969) cert, den., 400
US 831 (1970).
Prof essor Gernan has witten, of such inplied threats, that they are
the "nost vexing" cases, yet he has al so stated:
"It is clear that |anguage which on its face can be read
either as coercive or not can be held to constitute an
unfair | abor practice when the |anguage is read in |ight
of other conduct on the part of the speaker, such as
discrimnatory di scharges, surveillance of enpl oyees and
threatening interrogation, at |east when that other
conduct is rather directly related in tine and space to

t he speech which is under consideration by the Board. "
German, supra at 151.

Wiile the leaflets distributed by the ON to Respondents' enpl oyees contain
mstransl ati ons, and perhaps even distortions, as UPWcounsel charges, they
contain no threat of reprisal or promse of benefit, and can therefore not

t hensel ves constitute evidence of an unfair |abor practice. This is not,
however, the case with Respondents' threat to "pull out the vines." Wile it is
clear that no violation occurs where the enpl oyers' renmarks are "limted to a
prediction of economc problens if the union [cones] in", this is not the case
where an enpl oyer threatens "to close down the plant rather than neet the
union's denands." Surprenant Mg. G. v. NLRB, 341 F. 2d 756, 58 LRRVI 2484 (CA
6, 1965); Snclair GO, 164 NLRB No. 49, 65 LRRM 1087 (1967), enfd., 397 F. 2d
157, 68 LRRM 2720 (CA 1, 1968).
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7. Dscrimnation for Fling Charges;

Section 1153(d) and Section 8(a)(4) nmake it unlawful "to di scharge or
ot herw se di scrimnate agai hst an enpl oyee because he has fil ed charges or
given testinony under this Act."

According to Professor Gornan, Basic Text on Labor Law supra, at 142:

"I'n determni ng whet her discharge or discipline was notivated
by an enpl oyee's recourse to the Board, rather than by
legitimate work-rel ated reasons, the Board will find facts
and draw inferences just as it comonly does in case of
discrimnation arising under Section 8(a) (3)..."

Thus, the standards for finding a violation of Section 8(a)(4) are
essentially the same as under Section 8(a)(3). NLRBv. Fred P. Wissnan (.,
(1948), 23 LRRVI2131; cert, den. 336 US 972 (1949), NLRB v. VacuumHM aters,
Inc., 60 LRRM 1060, enf'd 374 F. 2d 866, 64 LRRM 2366 (CA 7, 1967).

The NLRB has hel d that an enpl oyer violates Section 8(a)(3) and (4) of the

LMRA by refusing to re-enploy a | aid-of f enpl oyee who had filed an unfair |abor
practi ce charge against his or her enpl oyer. Genroy Gonst. Go. v. NLRB, 527 F.
2d 465, 91 LRRM 2074 (C A 7, 1975), enforcing 88 LRRV 1198.

Respondent inits Brief (at p. 108) concedes it knew the discrimnatees had
resorted to Board process, but requests the ALCto take judicial Notice of the
first page of the new set of regul ations issued by the Board, which state, in
pertinent part:

The Board s first regul ati ons were adopted by energency
orders effective August and Septenber, 1975, to coincide wth

the effective date of the Agricul tural Labor Relations Act on
August 28, 1975. Those regul ations gover ned
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“the processing of cases originating in the Board s regi onal
of fices fromSeptenber 1,1975, through February 6, 1976, when
the regional offices were closed for |ack of operating funds.
Wiile the regul ations renained in effect until next revised
in 1976, the cases to which they applied originated during
this first period of operation.

Follow ng funding of the Board in July, 1976, the Board
revised its regulations extensively inlight of its initial
experi ences. These revisions were adopted by energency
orders in the fall of 1976, effective Decenber 1, 1976, to
coincide wth the date on which the regional offices opened
and began accepting petitions.

The Board has recogni zed that the timng of a discharge is one basis for
finding it to have been discrimnatorily notivated, S Kuramura, 3 ALRB 49
(1977), yet the date of resunption of ALRB activities in Napa while di scussed
at length by counsel in hearing was not proven by docunentary or testinoni al
evidence. Qounsel for the UPWcites the filing of an anended charge in
Novenber, 1977, inits Brief (at p. 46) as inportant to the issue of timng,,
and while no dates can be pinpointed wth accuracy, it can be seer that there
is acoincidence intimng wth the general period of renewal of Board
activity, and concern would be likely to re-focus at this tine on earlier
unr esol ved char ges.

In NLRB v. Scrivener, 405 U S 117, 79 LRRM 2587 (1972), the U S Suprene

Qourt endorsed a liberal construction of 8(a)(4) to facilitate a policy of
encouragi ng the free fl ow of communi cations to the Board, and pronote

enforcenent of the Act's protective provisions:

This broad interpretation of 88 (a) (4) accords wth the Labor
Board' s viewentertained for nore than 35 years. Section 8
(a)(4) had its originin the
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As was

however ,

Ad in

National Industrial Recovery Act, 48 Sat. 195. Executive QO der
No. 6711, issued May 15, 1934, under that Act (10 NRA Godes of
Fair Gonpetition 949), provided, "No enployer ... shall disnmss
or denote any enpl oyee for making a conpl aint or giving evi dence
wth respect to an elleged violation ...." The first Labor Board
interpreted that phrase to protect the enpl oyee not only as to
formal testinony, but also as to the giving of information
relating to violations of the NNRA New York Rapid Transit Corp.,
1 NLRB Dec. 192 (1934)(affidavits) Ralph A Freundlich, Inc.,
2 NLRB Dec. 147,"T48 (1935) (state court testinony .... The
approach to 88(a)(4) generally has been a liberal one in order
fully to effectuate the section's renedial purpose. Id. at 122
and 124).

stated in Uhited Brotherhood of Carpenters, 195 NLRB 799 (1972),

"The Board at various tines, in cases whi ch need not here be
cited, had indicated the necessity for continuing to a finding of
violation of Section 8(a)(4) in addition to a finding of 8(a)(3)
violation. onversely, it has declared an 8(a)(4) findi ng
unnecessary where 8(a)(3) has been found. Wiether as it has
recently said in anot her connection, "Board precedent on the
Issue is sonething less than a nodel of clarity,” is not for ne
}\8 S%/-é") (citing Linden Lunber DOivision, Sunmer & Go. , 190 NLRB

Hoover Design Gorporation, 167 NLRB 461, 462, it was hel d:

The di scharge of an enpl oyee because he nade known a decision to
seek Board assi stance on behal f of hinself or for hinself and
others is an independent violation of Section 8(a)(4).

Wi | e Hoover Design was not enforced by the Gourt of Appeals for the S xth

Adrcuit, NNRBv. Hoover Design Qorporation, 402 F. 2d 987 (CA 6, 1968), this

case appeared prior tothe US Suprene Gourts' decision in the Scrivener case,

supra, and was based on a strict construction of Section 8(a)(4). | therefore

concl ude t hat
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Respondent i ndependently viol ated 81153(d) of the Act by discrimnating agai nst
the choas for having filed charges wth the ALRB.
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The Renedy;
As Professor Morris has stated:

Renedi es for enpl oyer discrimnation in violation of Sections
8(a)(3) and (4) are tailored to the discrimnation invol ved

and are as varied as the violative discrimnatory acts. In

the typical discrimnation case where an enpl oyee is di s-

charged for union activity or discrimnated agai nst because

of charges or testinony under the Act, the Board nornal |y

orders reinstatenent of the enpl oyee wth back pay in

addition to the posting of a notice in which the enpl oyer

states that he wll not engage in further discrimnatory

activity and wll take the affirmative action ordered.

Morris, supra at 854.[citing Chase National Bank, 65 NLRB

827, 829, 17 LRRVI 255 (1946); cf. Phel ps Dodge Gorp. v. NLRB

313 Us 177, 8 LRRVI439 (1941); LaidTaw Gorp., 171 NLRB No. 175, 68
LRRVI 1252 (1968), enforced, 414 F. 2d 99, 71 LRRM 3054 (CA 7, 1969),
cert, denied, 397 US 920, 73 LRRVI 2537 (1970); Am Machinery Corp.
v. NLRB, 424, F. 2d 1321, 73 LRRM 2977 (CA 5, 197077 Little Rock
Arnotive, 182 NLRB No. 98, 74 LRRM 1199 (1970)].

Respondent nust nake the di scrimnatees whole for all |osses suffered by
reason of their refusal of rehire, including any wage increases, increases in
wor k hours, bonuses or vacation pay gi ven Respondent during the period when the
di scri mnatees woul d have been working, but for their discrimnatory refusal to
rehire. Interest should be conputed at the rate of seven percent per annum

Sunnysi de Nurseries, Inc., supra, citing FFW VWolwrth Go., 90 NLRB 289, 26,
LRRM (1950); NLRB v. Seven p Bottling ., 344 US 344, 31 LRRM 2237 (1953) .

The di scrimnatees, who have al ready been reinstated, nust be ordered to be
nade whol e without prejudice to their seniority or other rights and privil eges
enj oyed by enpl oyees who did not suffer the deprivation of unenpl oynent due to

viol ati ons of the Act.
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Valley Farns and Rose J. Farns, 2 ALRB No. 41 (1976); Sunnysi de

Nurseries, Inc., 3 ALRB No. 42 (1977).

A "Notice to Enpl oyees” is appended to the Decision, and Re-
spondent will be ordered to read this Notice in English, Spanish
and Portuguese to its assenbl ed enpl oyees during worki ng hours,
at atine designated by the Regional Drector, and to post it, in
Engl i sh, Spani sh and Portuguese at conspi cuous pl aces on Respon-
dent's property for a period of 60 days.

The reading of this Notice is to be followed by a question
and answer period in which a Board Agent will be permtted to
further explain enpl oyee rights under the Act. Miiling or distri-
buti on of the Notice shoul d be nade to the | ast-known hone address
of all 1976 and 1977 peak- season enpl oyees, and all current em
pl oyees.

Agents of the Board will be directed to visit Respondent's
premses next year to check on the effectiveness of these renedi es

See, e.g., Valley Farns and Rose J. Farns, supra. This renedy

Is indicated by testinony to the effect that enpl oyees of
Respondent have been threatened and intimdated fromengaging in
uni on nenber ship and activity.
The UFWrequests that the ALO order expanded access inits
Brief (at p. 48):

"C That the URWshoul d be guaranteed the ri ght
of access immedi ately upon the effective date of
the Oder, and continuing thereafter for a period
of no less than twel ve nonths regardl ess of the
pendency of the challenge to the certification
and the refusal to bargain.” (citing Sunnyside
NUrseries, supra.)

In addition, the UPWrequests:
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"G That Respondent make avail able to the UFWsuffi ci ent
space on a convenient bulletin board for its posting of
notices and the like, for a period of twelve (12) nonths
from Respondent ' s begi nni ng conpl i ance w th the nandat es
of a decision and order, and to provide the UFWthe nanes
and addresaes of all enployees who will receive the
notice." Id.

It does not appear fromthe evidence, however, that either formof expanded

access is necessary, nor was any proof or argunentation offered by the UFWat

hearing or inits Brief to support these prayers for relief, and they are, for

t hese reasons, deni ed.

Lpon the basis of the entire record, the findings of fact, and concl usi ons

of law and pursuant to Section 1160.3 of the Act, | hereby issue the fol | ow ng

order:

GRCER

The Respondent, C K Mndavi and Sons d.b.a. Charles Krug Wnery, its

officers, agents and representatives, shall:

1. GCease and desist from

(a) D scouragi ng nenbership of any of its enpl oyees in the Lhited
FarmWrkers Uhion (URY, or any other |abor organization, by unlawfully
discharging, refusing to hire or recall, or in any other nanner
discrimnating against individuals inregard to their hire, rehire, or
tenure of enploynent, or any termor condition of enpl oynent, because of
thei r union synpat hies, or engagenent in union activity, or because they
filed charges under the Act, except as authorized by Sections 1153(a), (c)
and (d) of the Act.

(b) In any other nmanner threatening, creating an inpression of
survelllance, or interfering wth, restraining or coercing enpl oyees in the
exercise of their rights under Section 1152 of the Act, to self-
organi zation, to form join or assist |abor organizations, to bargain
col l ectively through representatives of their ow choosing, and to engage
in other concerted activities for the purpose of collective bargai ning or
other nutual aid or protection, or to refrain
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fLom any and al | such activities except as authorized in Section 1153(a) of
the Act.

2. Take the followng affirnati ve actions which are deened necessary to
effectuate the policies of the Act.

(a) Nake Mguel Choa Bautista, Mguel Cchoa Zamora, Jr., A ejandro CGchoa
Zanora, A berto Cchoa Zanora, and Gonzal o Ghoa Zanora whol e, for any and al l
| osses they may have suffered as a result of their termnation, wthout
prejudice to their seniority or any other rights and privil eges.

(b) Preserve and upon request nake available to the Board or its agents
for examnation and copying, all payroll records, social security paynent
records, tine cards, personnel records and reports, and other records necessary
to anal yze the back pay due under the terns of this O der.

(c) Qve to each enpl oyee hired up to and i ncl udi ng the peak enpl oynent
season 1 n 1978 copies of the Notice attached hereto and marked "Notice to
Vorkers. "Qopies of this notice, including appropriate Spani sh and Portuguese
transl ations, shall al so be furni shed by Respondent for distribution by the
Regional Drector for the Sacranmento Regional G fice. Respondent is required to
explain toits enployees at the tine the Notice is given to themthat it is
inportant that they understand its contents, and Respondent is further required
toread the Notice to all of its enpl oyees during working hours, and to post it
I n a conspicuous and suitabl e | ocation on Respondent’'s property, including all
pl aces where notices to enpl oyees are custonarily posted.

(d) Permt a Board Agent to conduct a question and answer period
anong its assenbled enployees immediately after the reading of the
Noti ce.

(e) Ml or otherw se distribute the Notice to the | ast-known hone
address of all 1976 and 1977 peak-season enpl oyees not ot herw se notified.

(f) Notify the Regional Drector followng in the Sacranento Regi onal
dfice wthin twenty (20) days follow ng recei pt of a copy of this Decision
of the steps taken to conply therewith, and continue to report periodically
thereafter until full conpliance, is achieved.

Gt (e

DATED June 26, 1978 KENNETH O_.CKE
ADM N STRATI VE LAWGFH CER
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NOT CE TO WIRKERS

After a hearing in which all parties presented evidence, an Admnistrative
Law G ficer representing the Agricultural Labor Relations Board has found that
C Mndavi & Sons doi ng busi ness as Charles Krug Wnery have engaged in
violations of the Agricultural Labor Relations Act, and we have been ordered to
notify all enpl oyees that we wll renedy these violations, and that we w |
respect enpl oyee rights in the future.

Al Mndavi enpl oyees are free to support, becone or renain nenbers of the
Lhited FarmVWrkers of Anerica (URVY, or any other union. Enpl oyees nay wear
uni on buttons or pass out and sign union authorization cards or engage in ot her
organi zational efforts including passing out literature or talking to fellow
enpl oyees about the union of their choice, provided this is not done at tines
and in a nanner that does not interfere with doing the job for which they were
hi r ed.

W al so say:

The Agricultural Labor Relations Act is alawthat gives all farmworkers
the right:

(1) to organize thensel ves;

(2) toform join, or help unions;

(3) to bargain as a group and choose whoever they w sh to speak for

t hem

(4 to act together wth other workers in getting a contract hel ping to
prot ect one anot her;

(5 to decide not to do any of these things. W promse that we w |

not do anything in the future that

-63-



forces you or stops you fromdoi ng any of these things.

Especi al | y:

(1)) Ve wll not discrimnate against Mguel choa Bautista, A ejandro
Choa Zanora, Mguel Choa Zanora, Jr., A berto Cthoa Zanora, or Gnzal o Ghoa
Zanora, and we wll conpensate themfor any | osses they have suffered as a
result of our illegal refusal to rehire them

(2) Ve wll not discharge or refuse to rehire any enpl oyee for engagi ng
in union activity.

(3) Ve wll not threaten enpl oyees wth discharge in order to di scourage
uni on activity.

(4 Ve wll not attenpt to spy or create an inpression that we are spying
on enpl oyees who desi re uni oni zati on.

(5 Ve wll not penalize any enpl oyee for filing charges wth the ALRB.

DATED.

C MDAV & SONS
C Krug Wnery

By:

This is an official Notice of the Agricultural Labor Relations Board, an

agency of the Sate of Galifornia. DO NOI REMOVE CR MJTI LATE
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