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DEA S ON AND CRDER
Oh May 30, 1978, Administrative Law dficer (ALOQ Paul A bert issued

the attached Decision in this proceedi ng, in which he concluded that Respondent
had viol ated Section 1153 (a) and (c) of the Agricultural Labor Rel ations Act.
Thereafter, Respondent and the General (ounsel each filed exceptions and a
supporting brief and each filed a brief in opposition to the exceptions of the
ot her.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this matter
to a three-nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs, and has decided to affirmthe rulings,
findings, and conclusions of the ALQ as nodified herein, and to adopt his
recommended O der with nodifications.

General ounsel excepted to the ALO s concl usi on t hat



the layoff of irrigators Qdel on Ramrez and Cal exto Barrera did not violate
the Act. The ALO credited Respondent's busi ness justification for the

| ayof fs and found, based on a credibility determnation, ¥ that Respondent
informed Barrera of the availability of alternative work for himand
Ramrez. Ve reject the AAOs finding that Barrera's failure to tell
Ramrez of this offer could not be attributed to Respondent and agree wth
the General Gounsel that it was unreasonabl e of Respondent to depend upon
Barrera to informRamrez. However, as there was no finding that either of
these two |ayoffs was notivated by anti-union aninus, Respondent's failure
to offer enpl oynent at the Bal sa Road Ranch | ocation to Ramrez does not
constitute a violation of the Act.

W affirmthe ALOs finding that Respondent's busi ness
justification for the layoff of the Chapa crew was not shown to be
pretextual. Athough it is apparent that Respondent had anti-uni on ani nus
and had know edge of the enpl oyees' union activity, there was insufficient
evi dence to overcone Respondent's affirnative defense of insufficient work
and poor perfornmance by this crew

Respondent contends that Lupe Gordova was not a
supervisor and therefore it cannot be held |iable for any violation of the
Act on her part. It is not necessary to find Lupe Gordova a supervisor in

order to attribute her conduct to Respondent. The

YW will not reverse an ALOs credibility resol ution unl ess the clear
preponderance of all the rel evant evidence convinces us that it is
Incorrect. Sandard Dry Vél| Products, Inc., 91 NLRB 544, 26 LRRM 1531
(1950); AdamDairy dba Rancho Dos Ros, 4 ALRB Nbo. 24 (1978). Ve find the
\;\NHOIS credibility resolutions herein are supported by the record as a

ol e.
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record establishes that Tina Bertuccio gave Lupe Gordova permission to conduct a
neeting of the shed enpl oyees to discuss the inpending, union election. A though
Respondent did not initiate the meeting convened by Cordova, it can be hel d

|i abl e because of the apparent authority it vested in her.

Tina Bertuccio testified that CGordova was her "assistant”, that she kept
track of the workers' tine and took a daily inventory of the cartons. |In the
absence of Paul or Tina Bertuccio, who were at the shed infrequently, GCordova
"woul d watch over ... the operation and then if anything came up or whatever,
she woul d cone to the office and talk to [Tina Bertuccio] ...." Wen Tina
Bertuccio was trying to obtai n workers' addresses, she asked (ordova to hel p
her. (Qordova herself testified that she did not vote in the el ecti on because
she was told she "wasn't supposed to because | run the people.” A so, she was
invited to a neeting call ed by top nanagenent to di scuss the uni on canpai gn but
was not allowed to attend crew neetings regarding the el ection. Thus, when she
assenbl ed the workers for a neeting, it is nost probable that they considered
her action not as a request by a fell owworker but as a command from Respondent .
As we agree with the ALOthat it was reasonabl e for the enpl oyees to believe
that Gordova was acting as an agent of Respondent because of the cl oak of
aut hori ty whi ch Respondent had given to her, we affirmhis concl usion that the
interrogation by Cordova was a violation of Section 1153 (a) attributable to
Respondent .

The Renedy

Ve find no nerit in the General Gounsel's exception to
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the ALOs failure to order reinbursenent to Rodrigo Navarette for
deductions fromhi s paycheck subsequent to the deduction for Qctober 21,
1978. Unhcontroverted evi dence was presented that no deducti ons occurred
thereafter and that soon after that date Navarette had the electricity
bill put in his own nane, as he had previously agreed to do.

V¢ agree wth Respondent that expanded-access renedies for its
failure to provide an enpl oyee |list, as required by our Regul ations
Section 20910 (c), are not warranted here, inasnmuch as the UFWwas
certified by the Board as the excl usi ve col | ective bargai ni ng
representati ve of Respondent’'s agricul tural enpl oyees on Novenber 17,

1978. See Paul W Bertuccio & Bertuccio Farns, 4 ALRB No. 91 (1978).

This Board has previously held that expanded access i s not
warranted as a renedy for an enployer's failure to provide a list when a
subsequent union victory indicates that such failure did not prevent
successful comuni cation between the enpl oyees and the union.
Accordingly, we shall order Respondent to cease and desist fromfailing or
refusing to provide an enployee list as required by 8 Gal. Admn. Code
Section 20910 (c) (1976). Laflin & Laflin, et al., 4 ALRB No. 28, pp. 19,
20 (1978).

GOER
By authority of Labor Gode Section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders that the Respondent, Paul W
Bertuccio and Bertuccio Farns,, its officers, agents, successors and
assi gns, shall:

1. GCease and desi st from
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(a) Interrogating enpl oyees concerning their union
activities or affiliation;

(b) Threateni ng enpl oyees wth layoff, |oss of
housi ng, discharge, or any change in the terns and conditions of their
enpl oynent because of their union activities;

(c) Threatening enpl oyees wth deportation because of
their union activities;

(d) Spying on, or giving the inpression of spying on,
enpl oyees engaging in union activity or other protected concerted
activities;

(e) Failing or refusing to submt to the ALRB an
enpl oyee list, as defined in 8 Gal. Admn. Code Section 20310(a)(2), in
the circunstances set forth in 8 Gal. Admn. Gode Section 20910(c)(1976);

(f) DO scouragi ng nenbership in the UFWor any ot her | abor
organi zati on by discharging, or in any other nanner discrimnating
agai nst, any enpl oyee wth respect to such enpl oyee's hire, tenure of
enpl oynent or any other termor condition of enpl oynent; and

(g In any other nanner interfering wth,
restraining or coercing any enpl oyee in the exercise of rights
guaranteed by Section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer Maria Castillo imedi ate and full
reinstatenent to her forner position or a substantially equival ent job

w thout prejudice to her seniority or other rights and
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privileges, and nake her whole for any |oss of pay and ot her econom c | osses
she nay have suffered as a result of her layoff, pursuant to the fornul a set

forth in Sunnyside Nurseries, Inc., 3 ALRB Nb. 42 (1977).

(b) Preserve and, upon request, nake available to the
Board or its agents, for examnation and copying, all payroll records,
social security paynent records, tinecards, personnel records and
reports, and all other records necessary to anal yze the anount of
backpay due and the right of reinstatenent under the terns of this
Q der.

(c) Mke whol e Rodrigo Navarette by paynent to hi mof
the $58 deducted fromhi s paycheck of Cctober 21, 1977, plus interest
thereon conputed at 7 percent per annum

(d) Sgnthe Notice to Enpl oyees attached hereto. After
its translation by a Board agent into appropriate | anguages, Respondent
shall pronptly reproduce sufficient copies in each | anguage for the purposes
set forth herein.

(e) Post onits premses copies of the attached Notice
inall appropriate | anguages for 90 consecutive days, the tines and
pl aces of posting to be determned by the Regional Drector. Respondent
shal | exercise due care to repl ace any Noti ce whi ch has been altered,
def aced, covered, or renoved.

(f) Ml copies of the attached Notice in all appropriate
| anguages, within 30 days after issuance of this Qder, to all enpl oyees
enpl oyed since July 15, 1977, and hand a copy of this Notice in the
appropriate | anguage to each enpl oyee hired wthin the 120 days fol | ow ng

i ssuance of this QOder.
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(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in all appropriate
| anguages to its enpl oyees assenbl ed on conpany property, at tines and
pl aces to be determned by the Regional Drector. Follow ng the reading,
the Board Agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourl y-wage enpl oyees, to conpensate themfor tine
lost at this reading and the question-and-answer peri od.

(h)y Notify the Regional Cirector wthin 30 days
after issuance of this Decision and OQder of the steps it has taken to
conply herewith and continue to report periodically, at the Regi onal
Orector's request, until full conpliance is achieved.

Dated: January 24, 1979

RONALD L. RJ Z, Menber

RCBERT B. HUTCH NSON  Menber

JGN P. McCARTHY, Menber
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NOM CE TO BMPLOYEES

After a hearing at which each side had a chance to present its facts and state
its position, the Agricultural Labor Relations Board ; has found that we have
violated the Agricultural Labor Relations Act. The Board has told us to send
out and post this Notice.

VW will do what the Board has ordered, and we also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:

(1) To organize thensel ves;
(2) To form join or help unions;

(3) T% bargain as a group and choose whomthey want to speak for
t hem

(4) To act together wth other workers to try to get a
contract or to help or protect one another; and

(5 To decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you from
doing, any of the things |isted above.

Especi al | y:

VE WLL NOT ask you whether or not you belong to the UFWor any ot her uni on or
how you feel about any union.

VEE WLL NOT listen to or watch workers while they are tal king about the uni on
or engagi ng in other union activities.

VEE WLL NOT discharge, lay off, or otherw se discrimnate agai nst enpl oyees by
changi ng the terns on which we rent themhouses because of their support of the
UFWor any ot her union.

VEE WLL NOT threaten workers with | oss of enpl oynent or eviction fromtheir
hones for supporting the UFWor any ot her union.

VEE WLL NOT fail or refuse to submt to the Agricultural Labor Relations Board a
current list of enpl oyees when the UFWor any union has filed a Notice of
Intention to Qgani ze our agricul tural enpl oyees.

VE WLL offer Maria Castillo her job back, and wll give her backpay, plus
interest at 7 percent, for the tine she was out of work.

Dat ed: PALL W BERTUGO O
BERTUCO O FARVG

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.
DO NOI' ReMDVE CR MUTI LATE

8.
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CASE SUMVARY

Paul W Bertucci o and Bertucci o Farns 5ARBN. 5

Case Nos. 77-C&54-M 77-C&64-M 77-C&-67-M 77-CE68-M
77 &69-M 77-C&70-M 77-C&70-1-M
77-C&74-M

ALO DEd S ON
The ALO concl uded that Respondent's failure to provi de an
accurate pre-petition list violated Section 1153 (a) of the Act, The
list which Respondent did provide omtted a substantial nunber of
nanmes and street addresses.

The ALOfound that the General (ounsel failed to prove that the
| ayof f of Calexto Barrera, QGlelon Ramrez, and A berto Martinez
violated the Act, and that they were laid off because they were no
| onger needed at the ranch where they had been wor ki ng.

The ALOfound that the General (Gounsel failed to prove that
Respondent’ s reduction in work hours, layoffs, and failure to rehire
experi enced nenbers of the Chapa crewviolated the Act. He found
that all crews had their hours reduced and that this occurred because
t he packi ng shed was overl oaded. He also found that the Chapa group
was the logical crewto lay off and that rehiring was acconpl i shed
through a reasonabl e procedure, not notivated by union ani nus. The
ALO concl uded that Respondent engaged i n surveillance of the Chapa
crew by silently observing themtwo days before the el ecti on w t hout
e>r<]pl anation and in a tense at nosphere created by Respondent's
threats.

The ALO concl uded that the |ayoff of Maria Castillo violated
Section 1153 (c) and (a) of the Act, based on his finding that _
Respondent had al ways provi ded work to nenbers of the Castillo famly
when possi bl e, but departed fromthat policy in this case because he
was angry over her support of the union.

The ALO concl uded that Respondent viol ated Section 1153(a) of
the Act by interrogati ng and threateni ng enpl oyees and Section 1153
(c) and (a) by attenpting to evict enpl oyees fromtheir residence
because of union activities. Respondent also threatened to close its
busi ness, questioned enpl oyees about how t hey woul d vote, and
threatened to evict enpl oyees because of their uni on support.

The ALOfound that the General (ounsel failed to prove that
Respondent ' s renar ks about a possi bl e wage i ncrease viol ated the
Act, as no promse of benefits was invol ved.

The ALO concl uded that Respondent w thhel d $58 from Rodri go
Navarette's paycheck in violation of Section 1153 (c)
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and (a) of the Act, as the timng of the deduction and the context
inwhich it was discussed denonstrated that the deduction was in
retaliation for Navarette' s union activities.

The ALOfound that the General (ounsel failed to establish
that the work assignnent of Rodrigo Navarette as a chili picker
vihol ated the Act, as no other work was available for Navarette at
the tine.

BOARD DEA 9 ON
The General (ounsel excepted to the ALOs concl usi on t hat
CGalexto Barrera, Qdel on Ramrez and A berto Martinez were not lad
off inviolation of the Act. The Board affirned the ALQ finding
there was no anti-uni on ani nus.

The General (ounsel al so excepted to the ALOs concl usi on t hat
the layoff of the Chapa crewdid not violate the Act. The Board
affirmed the ALQ finding insufficient evidence to overcone
Respondent ' s busi ness justification of insufficient work and poor
per f or nrance.

Respondent excepted to the ALOs conclusion that the actions
of Lupe (ordova were attributable to Respondent. The Board affirned
the ALQ concluding that Gordova acted wth apparent authority.

REMEDY
The Board ordered Respondent to cease and desist from
interrogating, threatening or engaging i n surveillance of enpl oyees.
The Board al so ordered Respondent to cease and desist fromfailing
to provide an enpl oyee list and fromdi scri mnati ng agai nst
enpl oyees because of their union activities. The Board ordered
Respondent to reinstate Maria Castillo and to rei nburse her for any
| oss of pay and ot her economc | oss she suffered as a result of
discrimnation. The Board ordered Respondent to reinburse Rodrigo
Navarette for the $58 deducted fromhi s paycheck. Readi ng, posti ng,
distributing, and rmailing of notices was al so ordered.

* * *

This Case Summary is for information only and is not an official
statenent of the case, or of the ALRB

* * *
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NORVAN K SATO and MR A LESLI E
for the General ounsel .

DARRELL H VOH of Dressler, Soll & Jacobs
for the Respondent.

CARCLYN SCHOR and GERARDO VAZQEZ
for the Charging Party.

Before: PAWL ALBERT, Admnistrative Law Gficer.

DEQ S ON
STATEMENT F THE CASE

This case was heard by ne on 17 days commenci ng Decenber

8, 1977 and ending January 27, 1978 in Glroy, Gaifornia. The conpl ai nt
was filed Novenber 23, 1977. Amendnents to the conplaint were filed
Decenber 12 and Decenber 27, 1977. The conpl aint as anended i s based on
eight charges filed by the Uhited FarmVWrkers of Amwerica, AFL-AO

(hereafter the "URW). The charges, conplaint and anendnents were dul y
served on the Respondent. The conpl ai nt



all eges that the Respondent commtted various violations of the
Agricultural Labor Relations Act (hereafter the "Act").

Al parties were represented at the hearing and were given a full
opportunity to participate in the proceedings. The General Counsel and
the Respondent filed briefs after the close of the hearing.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses, and after consideration of the argunents and briefs
submtted by the parties, | nmake the fol |l ow ng

FI NDNGS GF FACT.

I. Jurisdiction

Respondent Paul W Bertuccio admtted that he operates a sol e
proprietorship engaged in agriculture in San Benito Gounty,
Gilifornia, as an agricultural enployer wthin the neaning of Section
1140.4(c) of the Act, and | so find.

It was also admtted by the parties that the UFWis a | abor
organi zation w thin the neaning of Section 1140.4(f) of the Act, and I

so find.

I1. The Alleged Unfair Labor Practices

The conpl aint as anmended al | eges that Respondent viol ated Section
1153(c) of the Act in the follow ng respects: The change of the terns and
conditions of workers' enpl oynent by |ayoff, discharge, failure to provide
sanitary facilities, reduction in work hours, excessive work pressure,
threat ening to change housi ng conditions and creation of financial
hardshi p for engaging in protected union activities, and the failure to

hire enpl oyees for engaging in protected union activities.
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The violations of Section 1153 (c) are also alleged to violate
Section 1153 (a) of the Act. The conpl aint as amended al | eges t hat
Respondent viol ated Section 1153 (a) in the fol | ow ng additi onal
respects: Failing to provide an enployee list in confornance wth
Section 20910 (c) of the regul ations of the Board, interrogating
enpl oyees as to their union activities, promsing benefits to enpl oyees
if they refrained fromengaging in protected union activities,
threat ening enpl oyees if they engaged in protected union activities, and
engaging in or creating the inpression of engaging in surveillance of
enpl oyees engaged in protected union activities.

Respondent filed an answer to the conpl ai nt on Decenber 7, 1977,
and an anended answer to the conplaint and an answer to the anended
conpl ai nt on Decenber 23, 1977. Respondent generally denied conmtting
any violation of the Act, but failed to deny in the answer to the anended
conpl aint the charge in sub-paragraph 6(0) of the anended conpl ai nt .
However, this charge will be deermed denied. 8 Gal . Admin. Code § 20230
(1978). In addition, Respondent raised as affirnati ve defenses that he
has been denied a fair and inpartial procedure and that the UFW its
agents and allies, have engaged in msconduct. As to these defenses,
Respondent presented no evi dence that he was denied a fair and i npartial
procedure and | recommend that this defense be dismssed. The
affirmati ve defense that the Charging Party engaged i n msconduct is
i nproper and is hereby stricken fromRespondent's answer. See Anderson

Li thograph Go., 124 NLRB 920 (1959).

111
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[I1l. The Facts

A Introduction

Respondent operates a sol e proprietorshi p engaged in the busi ness
of grow ng, harvesting and packing various agricultural commoditi es.
Respondent ' s operations are spread over a w de area of San Benito county
on nunerous noncontiguous parcels of land. Qops grown in 1977 incl uded
onions, bell peppers, chile peppers, corn, gourds, |ettuce, sugar beets,
tonatoes, apricots, wal nuts, squash, garlic, cardone and sweet ani se.
Sone of these crops were al so packed and shi pped by Respondent. These
crops included bel |l peppers, corn, chile peppers, squash, onions and
pot at oes. Peak season occurred in Septenber and Gctober, during which
Respondent enpl oyed between 700 and 800 wor kers.

Paul Bertuccio is in charge of the overall operation of the
business. He is closely assisted by his wfe, Tina Bertuccio, who deal s
wth sal es, payroll and general supervision of nost of the packi ng sheds.
day A sberge is one of Respondent's top-level supervisors. Hs areas of
responsi bi lity include weeding and t hi nning and harvesting the bel |
peppers and ot her crops.

Respondent enpl oys the services of |abor contractor Jesus
Qiintero in the harvesting of sone crops. For exanpl e, the onion harvest
Is done entirely by Quintero while the bell peppers are harvested wth
the use of both Bertuccio and Qi ntero crews.

In June 1977, five Bertucci o enpl oyees approached the UFWand
reguested that the uni on organi ze and represent Respondent’'s workers. As
a result, an organizational canpai gn began and an el ecti on was hel d on
Qctober 17. The election results were 218 for the UFW 93 for no uni on,

and 52 chal | enged bal I ots. Respon-
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dent has filed objections to the election. This natter is currently
pendi ng and has not been finally determned by the Board.
B. The Enpl oyee Li st

H ndi ngs of Fact

The WFWfiled a Notice of Intent to Take Access on Respondent on
Septenber 9, 1977, pursuant to Section 20900 of the Board s regul ati ons.
A Notice of Intent to Oganize was filed on Septenber 12, 1977. Section
20910(c) of the Board's regul ations requi res an enpl oyer to submt to the
Board's regional office wthin five days thereafter a list of all
agricultural enployees in the i medi ately preceding payrol | period wth
their current street addresses and job classifications. Respondent
delivered an enployee list to the Board' s regional office on Septenber
16th. The list onits face did not conply with the regul ations i nasnuch
as a large nunber of the addresses given were post of fi ce boxes and no
address at all was given for nany workers. On Septenber 19th, a subpoena
duces tecumwas issued by the Board commandi ng Respondent to deliver a
conpl ete and accurate list as required by the regul ati ons to the regional
office on or before Septenber 23rd. Wien Respondent failed to provide
the list, the regional director applied to the Superior Gourt of the
Gounty of San Benito for an order requiring obedi ence to the subpoena.

Oh ctober 11, 1977, the Gourt ordered Respondent to conply with the
subpoena. A second |ist of enpl oyees was subsequently delivered to the

regi onal office.

The first list contained a total of 389 nanes. No address at all
was given for 69 enpl oyees and a post office box address was given for

41. Mreover, the record revea s that a nunber of
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enpl oyees were not listed at all. For exanple, Rodrigo Navarette -- an
enpl oyee of nineteen years who rented a house from Respondent -- was not
listed.Y O the twenty-three nenbers of the Juan Lopez crew -- a
Qui ntero crew whi ch worked for Respondent during the rel evant payrol |
period -- thirteen were not |isted.

The i nadequacies of the list nade it very difficult for union
organi zers to contact workers outside of the limted tinme periods permtted
by the Board s access regul ations for organi zing in the work areas. Uhion
organi zers solicited the assistance of Respondent’'s workers in an effort to
obtain a nore accurate |ist.

Respondent nai ntai ns that the best possible effort was nade to supply
a list which conforned with the Board' s regul ati ons. Uoon being notified
that a list was required, Tina Bertuccio assuned responsibility for conpil -
ingit. She inmediately contacted Hope Beltran, office supervisor for
Quintero, and instructed Beltran to provide her wth a list of the nanes and
street addresses of all Qiintero agricultural workers supplied to Respondent
during the relevant payroll period. Beltran supplied her wth a |ist.
However, Respondent explains that the |ists conpil ed by Beltran and Bertuc-
cio did not have the street addresses of nany enpl oyees as the enpl oynent

records did not contain this information.

1/ Hs son, also an enployee, was |isted wthout an address.

111
111
111



D scussi on and (oncl usi ons

The evi dence suggests that the nunber of workers omtted fromthe
list may be extensive. Paul Bertuccio testified that between 700 and
800 workers were enpl oyed at peak season, yet the |ist contained only
389 nanes. The fact that Respondent's tenant Rodrigo Navarette was not
listed reveal s the | ack of thoroughness w th which the list was
prepared. As for Quintero enpl oyees, the record reveal s that 56 percent
of the nenbers of the Juan Lopez crew were not listed. These om ssions
were in addition to the |large nunber of enpl oyees whose street addresses
were not given.

An agricul tural enpl oyer is responsible for naintai ning and
naki ng avai l abl e to the Board upon request accurate and current payrol |l
lists containing the nanes and street addresses of workers directly

enpl oyed as wel | as those supplied by a | abor contractor. Tenneco Vést,

Inc., 3 ALRB Nbo. 92 (1977). The failure to provide an accurate |ist of
enpl oyees and their street addresses pursuant to Board Regual ation
20910(c) has been held a violation of Section 1153(a) of the Act. See
id. Because the omssions fromthe list supplied by Respondent were
substantial, it is ny conclusion that Respondent violated Section
1153(a) by failing to provide an accurate pre-petition list as required
by the regul ati ons.

C The Layoff of Three Irrigators

H ndi ngs of Fact

Respondent had a three year |ease during the period fromJanuary

1975 to Decenber 1977 on | and near the town of Pai cines,
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sone ten mles fromRespondent's office. |In 1977, Respondent grew oni ons,
potatoes, garlic and lettuce on this property. In early Septenber 1977,
the irrigation crew at Paicines consisted of five nen. Wrk was assi gned
and overseen by Marin Arreola, a long-tine enpl oyee of Respondent. He in
turn received instructions as to what work was to be perforned and the
nunber of irrigators to hire fromJose Martinez, one of Respondent's top-
| evel supervi sors.

h Septenber 2nd, uni on organi zer Roberto San Roman visited the
field inwhich the irrigators were working. He spoke first to Marin
Arreola, who told himit would be best if he talked to the workers at the
end of the work day. San Ronan returned at that tine. After he tal ked
w th the assenbl ed crew nenbers, three irrigators —Cal exto Barrera, Qdel on
Ramrez, and Alberto Martinez —signed union authorization cards. A though
there is conflicting testinony on the issue, it is ny finding that on
Septenber 2nd Arreol a was aware of which irrigators had signed cards.

The three irrigators who had signed cards were laid off on Septenber
8th. The anount of irrigation work at Paicines declined at that tine.
ly two relatively small parcels of |ettuce needed occasional irrigation
over the next two nonths. A though mscel | aneous jobs such as picking up
oni on sacks becane avail able at Paicines fromtine to tine, the sporadic
nature of this work did not warrant the enpl oynent of a full-tinme crew

There was irrigation work at the tinme of the |ayoffs at anot her
parcel of |and farned by Respondent | ocated on Bal sa Road near Hollister.

A factual dispute exists as to whether or not



the irrigators were offered work on this | and.

Marin Arreola testified as follows: Two weeks before the | ayoff,
he inforned Barrera that work at Pai ci nes woul d soon be endi ng and asked
himif he wanted to work at the property near Bal sa Rbad. Barrera stated
he woul d not accept enpl oynent there as he feared arrest by inmgration
authorities due to the close proximty of the property to the tow of
Hollister. Barrera and Ramrez had expressed simlar fears earlier that
year when they were assigned to the Bal sa Road property for brief periods
of tine. On the day of the layoff, Arreola repeated the offer of
enpl oynent to Barrera and was turned down again. Arreol a never tal ked
directly to Ramrez about the |layoff but asked Barrera to convey to him
infornmation about it and the availability of work at the Bal sa Road
property.

Arreola s testinony was in part substantiated by his friend
tractor driver Francisco Millagonez. VM llagonez testified that he was
present when Arreola informed Barrera on Septenber 8th that work had
ended at Paicines. Both he and Arreola urged Barrera to work at Bal sa
Road. Barrera was adamant in his refusal to do so, reiterating his fear
of the immgration authorities.

Barrera testified that Arreola first informed himthat work woul d
soon be endi ng sone five days before he signed the union authorization
card. He spoke to Arreol a again about the |ayoff on Septenber 8th and
was inforned that there would be no nore work after that day. A no tine
was he told of the availability of other work. |f he had been of fered
work at the Bal sa Road property he woul d have accepted it. He had worked

there earlier inthe year. At that tine he explained to Arreol a t hat
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he did not want to work at Bal sa Road because there was work still
available at Paicines. He did not -say that he feared the i mnmgration
authorities.

Ramrez testified that he first |learned of the layoff on
Septenber 6th. Arreola told himon this date that there woul d shortly
be no nore work at Paicines. This was the only conversation he had wth
Arreol a concerning the | ayoff and he was never inforned of the
availability of other work.

A berto Martinez did not testify. Arreola testified that
Martinez told himin early August that he woul d not work for Respondent
after work at Paicines ended because he planned to seek enpl oynent wth
anot her grower.

Froma consideration of this testinony, | nake the
follow ng findings of fact:

1. Areolafirst infornmed Barrera of the inpending | ayoff prior
tothe day the irrigators signed the union authorization cards. The
testinony of Barrera substantiates Arreola s claimin this regard.

2. Avreolainfornmed Barrera at this tine that work woul d be
available at the Bal sa Road property. This finding i s based on the fact
that even assumng that Arreol a woul d di scri mnate agai nst pro-uni on
workers, there was no reason for himnot to offer this work to the
irrigators prior to the signing of the cards. Barrera and Ramrez had
worked at Bal sa Road earlier in the year, although expressing
reservations about doing so. It would be natural for Arreola to ask them
if they wanted to work there in Septenber. | therefore credit Arreola’'s
testinony as to the offer of work prior to the signing of the

aut hori zati on cards.
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3. Avreola repeated the offer of work to Barrera on Septenber 8th
when informng himof the end of work at Paicines. This finding i s based
on acredibility determnation. Barrera did not recall being inforned of
the availability of work during the conversation wth Arreola prior to
the signing of the card. Hs testinony wth respect to the conversation
on Septenber 8th nust therefore be given | ess credence than the testinony
of Acreola. In addition, Barrera's testinony in general was filled wth
uncertainti es and conf usi on.

D scussi on and Goncl usi ons

A preponderance of the evidence supports Respondent's assertion that
the irrigators were no | onger needed on a full-tine basis at Pai ci nes.
Respondent attenpted to enpl oy Barrera and Ramrez el sewhere and | ai d
themoff when they did not accept alternative enpl oynent. A though
Ramrez never was inforned of the offer of enpl oynent at Bal sa Road, this
communi cation failure was the fault of Barrera and not attributable to
Respondent. The evidence that A berto Martinez did not want to work for
Respondent after termnation of the work at Pai ci nes was uncontrovert ed.
It wll therefore be ny recommendation that the charge that the | ayoff of
the irrigators viol ated the Act be di sm ssed.

D The Chapa Oew

F ndi ngs of Fact

Paul Bertuccio uses both his own crews and the crews of |abor
contractor Jesus Quintero in the harvesting of peppers each year.
Bertuccio usual ly starts the harvest wth his own crews and uses Qi ntero
crews as the volunme of work increases. Bertuccio 's crews are then

transferred back and forth as needed from
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pepper harvesting to other jobs while the Quintero crews remain
pi cki ng peppers.

In 1977, the pepper harvest began on August 23rd wth two
Bertuccio crews. The first Quintero crew began work in the harvest on
Septenber 6th. This was the Juan Lopez crew, considered by supervisor
Qay A sberge to be one of the best crews. It worked from Septenber 6th
until the end of the pepper season in md-Novenber. Two other Quintero
crews -- the Manuel Chapa crew and the Quadal upe Ranos crew -- began wor k
in the pepper harvest on Septenber 15th. These crews worked for only two
days before being transferred to other growers. The Ranos crew ret urned
to harvest peppers for Respondent on Septenber 26th and worked until the
end of the season. The Chapa crew returned on Gt ober 1st and wor ked
until QGctober 17th.

Mbst of the nenbers of the Chapa crew on ctober 1st had not
worked in the crewin md-Septenber. The crew was actual |y a conbi nati on
of two crews. Ana Zaragoza was the forewoman of a Quintero crew whi ch had
wor ked on tomato nachines during late Septenber. Wien this work ended,
her crew was assigned to work wth the Chapa crew pi cking peppers. The
augnented crew was then transferred to Respondent on Cctober 1. At hough
treated as one crew by Respondent, Quintero kept the pay records of the
Chapa and Zaragoza sections separatel y.

There were thus three Quintero crews picking peppers for
Respondent during the first week of Gctober. Several Bertucci o crews
al so pi cked peppers on various days during this week. These crews

tended | ettuce or harvested other crops on other days.
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Lhi on organi zer Roberto San Ronan visited the pepper crews several
tinmes during this week to distribute union buttons and solicit support.

The Chapa crew was the nost supportive of the Quintero crews. FEveryone in
the Chapa crew openly wore a union button as conpared to | ess than hal f the
nenbers of the other Quintero crews. There was al so strong support for the
uni on anong the Bertuccio crews. Supervisor day A sberge cane to the
field three times a day and noticed the extent of uni on support in the

vari ous pepper cCrews.

Quintero workers picked up their weekly paychecks each Saturday at
the Quintero office. The checks were prepared and distributed by Quintero' s
chi ef assistant, his daughter Hope Beltran. Wen passing out the checks one
Saturday in early CQctober, Beltran told a group of workers that she pitied
the persons who voted for the union as the immgration police was going to
cone and deport them The statenent becane the subject of nuch di scussion
anong the workers and hei ghtened the tensions of the el ecti on canpai gn.

The standard work week during peak season was ten hours a day for
six days and fewer hours or no work on Sunday. QOn three week days during
the period of Gctober 8th to 15th, the Chapa crew worked significantly
fewer hours. Onh Cctober 8th, the najority of the crewworked only five
hours; on Cctober 14th, they worked five and one-hal f hours, and on Qct ober
15t h they worked seven hours.

Two days before the el ection, Margaret Quintero --daughter of
Jesus Quintero -- transported shed enpl oyee Margarita Mllegas to the field

where the Quintero pepper crews were

-13-



working. Quintero brought Mllegas to the field at the request
of Hope Beltran who wanted M|l egas to becorme acquainted with the
workers so that she could act as an el ecti on observer for
Respondent .

VWrkers in the Chapa crew saw M Il egas arrive in a
vehicle usual ly driven by Beltran. Mllegas first spent two
hours observing the Lopez and Ramos crews. n arriving at the
Chapa crew, she nounted the trailer into which the peppers were
dunped and renai ned there until the end of the work day. She
did not work or speak to the workers but silently observed them
No expl anation was given for her visit. The workers felt they
were bei ng spi ed upon by Respondent and Quintero in connection
wth the election. On election day, Mllegas acted as an el ec-
tion observer for Respondent.

h ctober 17, the day of the election, the Chapa crew
nenbers voted shortly after comng to work in the norning. A
noon, day A sberge told Chapa that the crewwas laid off for a
coupl e of days. He had laid off one of the Bertuccio crews
earlier in the day. The renai ni ng pepper crews worked reduced
hours on Cctober 17th and 18th. No crews worked on Qctober 19th
because Respondent's busi ness was cl osed for the funeral of Paul
Bertucci 0's not her.

Upon being inforned of the layoff, six of the Chapa crew
nenbers i mediately went to the UFWoffice in Hollister to file
aconplaint. It was their feeling that the reduction in work
hours and the | ayoff were the result of their support for the
union. After giving statenents to union representatives, they

returned to the pepper field and the crewwas transported back
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to its hone base in Vtsonville.

Hope Beltran first learned of the layoff that evening.

She was surprised that Chapa had not cone to the office that day
toinformher of it as there was work available at other farns
harvesting onions. It was standard procedure for forepersons to
report to her imedi ately after a layoff. Chapa had been trans-
ferred between farns in mdday earlier that season and was aware
of this procedure.

Bel tran tel ephoned Chapa the foll ow ng day and asked him
why he had not reported to her after the layoff. He inforned
her that he did not think that other work was available. Beltran
of fered hi mwork harvesting onions and he stated that he woul d
not be available for work for a few days as his back was bot heri ng
himand he was going to see a doctor in Fresno. On Cctober 26t h,
Beltran went to Chapa' s horme and asked himto return to work.

He did so the next day, working a week pi cki ng peppers for
anot her grower and then two days harvesting onions for Respondent
He subsequently left the Hollister area.

Ana Zaragoza went to the Quintero office two days after
the layoff —Qctober 19th —to submt the tinecards for her
crew She asked Beltran if there was any work avail able. There
Is conflicting testinony as to Beltran's reply. Beltran testi -
fied that she told Zaragoza that the only avail abl e work was
harvesting onions and that Zaragoza said that her crew nenbers
did not want this work. Zaragoza testified that Beltran told
her there was only work for peopl e who resided in the Quintero
| abor canp and that she mght have work for Zaragoza next year.

However, | credit Beltran's recoll ection of this conversati on.
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It is supported by other evidence which reveals that there was
work avai |l abl e harvesting onions at this tine, that Qintero was
anxi ous to enpl oy as many workers as possible, and that workers
consi dered oni on harvesting to be undesirabl e as the work was
difficult and the pay |ess than that received for picking peppers
In addition, Beltran offered Chapa work on the day after the
| ayoff and there is nothing in the record whi ch woul d i ndi cate
a reason for her to treat Zaragoza differently. In fact, Beltran
| consi dered Zaragoza to be the better foreperson.

(n the evening of CQctober 19th, Paul Bertuccio tel ephoned
Beltran at her hone. He told her that he woul d need an addi -
tional pepper crewthe followng day. He wanted to harvest a
| arge vol une of peppers as the sheds were enpty, having been
cl osed that day because of the funeral, and as he had nade
arrangenents to use the packi ng shed of a nei ghbori ng grower.
Bel tran contacted Jesus Quintero about this early the follow ng 17
norning and a crewwas quickly created wth workers drawn from
various other crews. This crew worked for Respondent only one 19
day, Cctober 20th.

Zaragoza went to the fields to talk wth Juan Lopez about
the availability of work on Gctober 24th. He in turn talked to
Quintero who asked himto tell Zaragoza to return to work the
followng day. She did so wth 13 crew nenbers and was assigned to pick
peppers. She was enpl oyed until md-Novenber, although she never worked
for Respondent.

The General Gounsel has charged that the reduction in work
hours, the layoff and the failure to rehire nenbers of the Chapa crew was

discrimnatory and notivated by retaliation for
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the uni on support of the crew nenbers. Respondent has asserted
a business justification for the reduction in work hours and the
| ayof f. There are essentially three aspects to this expl anation:
(1) the crews were picking peppers faster than the packi ng shed
coul d handl e themduring the week before the election and so a
reduction in the nunber of hours of pepper picking was required;
(2) Bertuccio crews were transferred to the pepper harvest in
md- Qct ober as work in other crops cane to an end? and (3) the
Chapa crew had the |least seniority of the three Qiintero crews
and was not a particularly good crew

A di scussi on of the process by which peppers are picked
and packed is necessary for an understanding of this explanation.
It isinportant to pick peppers soon after they ripen. |If ripe
peppers renai n unpi cked for nore than one week, they turn brown
and eventual ly red. It isnornally difficult to sell brown
peppers, although in 1977 the nmarket was so good that Respondent
had orders for all three types of peppers.

The peppers are packed by color. The vast majority of
pi cked peppers are green. Wen packing green peppers, it is
necessary to sort out and store the brow and red peppers until
there are sufficient orders to warrant packing them This
process sl ows down the work of the packi ng shed.

Peppers are transported fromthe field to the shed in
trailers. It is AQay A sherge's job to coordinate the work in
the fields and in the shed. If the quantity of peppers brought
to the shed exceeds that which can be handled, trailers filled
W th peppers accunulate. This results in a decline in the

freshness and quality of the peppers when they are narketed.
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The pepper crop in 1977 was a bunper crop yiel ding nore

peppers per acre than in prior years. As the crews were not
able to pick all the peppers which ripened during Septenber,
there was an unusual |y | arge nunber of brown peppers in the
fields in Cctober. The necessity of sorting these peppers at
the shed sl owed the packing operation. As aresult, trailers
began accumul ating at the shed during the week prior to the
election. A so during this week, three Bertuccio crews finished
work assigned to themin other crops and were transferred to the
pepper fields. There were thus six crews assigned to the pepper
harvest from Qctober 14th to 17th.

The vol une of peppers pi cked by six crews could not be
handled at the shed . It thus becane necessary to reduce the
total nurber of worker-hours of the pepper pickers. This could
be done either by reducing the hours of each crew or by |aying
off acrew Qday Asberge wuld normally prefer to lay off one
of the | ess experienced Qi ntero crews because a Qiintero crew
was nore expensive to enpl oy than one of Respondent's own crews
and because A sberge felt it was inportant to favor the best
Qintero crews wth full enpl oynent so that they woul d be avail -
abl e when he needed t hem

The Chapa crew was an i nexperienced crew few of whose
nenbers had pi cked peppers before the 1977 season. It al so had
the least seniority of the three Quintero crews. A sberge thus
was inclined to lay off this crewin the week prior to the el ec-
tion. However, Paul Bertuccio told himthat a |ayoff was not

possible until after the el ection because of an agreenent he had

nade wth the Board s regional office. A sberge therefore reducet
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the hours of four pepper crews on Qctober 14th and of all six
crews on (ctober 15th. n the day of the el ection, Cctober 17th,
he laid off a Bertuccio crewin the early norning? and the
Chapa crew at noon.

A sberge was not certain what his need for |abor woul d
be later in the week. He thus told Chapa at the tine of the
layof f that the layoff was only for a couple of days. Al though
the Chapa crewwas not a first rate crew it was typical of the
sort of crew Al sberge expected to get at peak season and he was
open to rehiring it should the need for nore pepper crews ari se.

D scussi on and Goncl usi ons

1. The Reduction in Wrk Hours, Layoff, and

Failure to Rehire.

The evi dence reveal s union ani hus and know edge
attributabl e to Respondent of the strong uni on synpat hi es of
the Chapa crew nenbers. However, it is ny conclusion that the
General Gounsel has failed to successfully chal | enge Respondent’ s
asserted business justifications for the work reducti ons and
|ayoff and that the facts do not warrant a finding that the work
reductions, layoff and failure to rehire were notivated by union
aninus. These concl usions are based on a nunber of considerations.
(1) The business records substantiate the transfer of
Bertuccio crews fromother crops to the pepper harvest on
Cctober 13th and 14th.  These crews continued to pi ck peppers
until the end of the nonth. Respondent asserts that the trans-
fers occurred because work in the other crops had ended. The

General Gounsel has not produced evi dence to the contrary and

2/ The Bertuccio crewwas laid off for only one day.
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it is ny conclusion that these transfers were nade for legitinate
busi ness reasons.

(2) The Chapa crew was not the only pepper crew which
worked | ess than 10 hours on Cctober 8th, 14th and 15th. n
Qctober 8th, the other crews all worked reduced hours, although
| onger than the Chapa crew On Cctober 14th, the Chapa crew
wor ked the sane nunber of hours as two of the other crews, and
on ctober 15th the Chapa crew worked nore hours than the three
Bertuccio crews. A though a reduction in work hours of the other
crews does not preclude a finding that the cutback in the hours
of the Chapa crew was inproperly motivated?, | do find that
it substantiates Respondent's assertion that the packi ng shed
was overloaded at this tine. The overloading of the shed is
further substantiated by evidence that it was a bunper crop
wi th nany brown peppers in the field and by Respondent's use
of the packi ng shed of a neighboring grower in |late Qctober.

(3) It is undisputed that the Chapa crew had worked
the least nunber of days of any of the Quintero crews in the
pepper fields and that nearly all of the crew nenbers were in-
experi enced. Assumng arguendo the necessity of reducing the
nunmber of hours worked by Quintero crew nenbers, the Chapa crew
was the logical crewto be laid off.

(4) The General Gounsel's own w tnesses confirned that
A sberge told Chapa that the layoff was only for a fewdays. In
fact, except for the day after the funeral, Respondent did not

use nore than two Quintero crews to pick peppers until Qctober 28"

3/ See Tex-Gal Land Managenent, Inc., 3 ALRB No. 14 at
P. 5 (1977).
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when four crews were enpl oyed. Nonetheless, it is ny concl usion
that Al sberge' s statenent substantiates his testinony that he
did not know exactly how nmuch work woul d be available later in
that week and that he was open to rehiring the Chapa crew Such
an attitude does not conport wth the assertion that the Chapa
crewwas fired for union activity.

(5 The nost puzzling aspect of the facts actually
arises fromthe General (ounsel's case: Wiy did Chapa not report
to Beltran for reassi gnnent to another grower on the day of the
layof f? Although Beltran testified that Chapa told her he did
not think that work was available, | do not accept this expl ana-
tion as it was peak season and Chapa was an experienced farm
| aborer. On the other hand, it is undisputed that Chapa hinsel f
did not want additional work and stated that he had a nedi cal
problem It is ny conclusion that the failure of Chapa to report
to Beltran after the layoff was due at least in part to his |ack
of interest in obtaining additional work on that day.

(6) The circunstances surroundi ng the enpl oynent of a
Quintero crew on ctober 20th do not support a finding of dis-
crimnatory refusal to rehire. Hope Beltran nade an effort to
rehire Chapa on ctober 18th. The foll ow ng night, she was
contacted by Paul Bertuccio at her hone and asked to supply an
additional crewthe next norning. Even assumng that she had
Zaragoza' s tel ephone nunber at her office (a disputed question
of fact), she could not have hired Zaragoza that night w thout
nmaki ng a special trip to the office and al so arrangi ng for
transportation of the crew |Instead, she contacted Quintero

the followng norning. It isny finding that this was a
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reasonabl e procedure under the circunstances. After Qctober
20th, only two Quintero crews were used by Respondent to harvest
peppers until Cctober 28th. By this date, both Chapa and Zaragoza
had returned to work for Quintero.

For these reasons, | conclude that the General Counsel
has failed to prove by a preponderance of the evidence that the
reduction in work hours, layoff, and failure to rehire of the
Chapa crew were notivated by union animus. | shall therefore
recommend that these charges be di sm ssed.

2. Section 1153(a) Mol ati ons

The statenent by Hope Beltran that she pitied the workers
who voted for the union as the immgration police was going to
deport themis a threat and clearly di scouraged enpl oyees from
support of the union. It is aviolation of Section 1153(a) of
the Act (Butte MiewFarns, 3 ALRB No, 50 {1977)) and attributable
to Respondent (Frudden Produce, Inc., 4 ALRB Nb. 17 (1978)).

The silent observation by Margarita Villegas of the Chapa
crew fostered an i npression anong the crew nenbers that they were
bei ng spi ed upon in order to discover their union synpat hies.
Such an inpression was entirely reasonabl e and predictable in
light of the timng of the surveillance just two days before the
el ection, its unexplained nature, the arrival of Mllegas i n Hope
Beltran's vehicle, and the tensions in the crew due to the el ec-
tion and the threat nade earlier by Beltran, yet no steps were

taken by Beltran to avoid fostering the inpression.

It is anunfair labor practice for an enpl oyer to take
steps which | ead enpl oyees to think that they are under surveil -

| ance if such action has a reasonabl e tendency to affect enpl oyee
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exercise of statutory rights under the Act. N.RBv. Kaiser

Agricultural Chemcals, 473 F. 2d 374, 380, 82 LRRM 2455 (5th Q.
1973); Hendrix Mg. Go. v. NLRB, 321 F. 2d 100, 53 LRRM 2831 (5th

dr. 1963). UWhder the circunstances, it is ny conclusion that
the conduct of Beltran in arranging for surveillance of the Ghana
crew constitutes an unfair |abor practice in violation of

Section 1153(a) of the Act which is attributable to Respondent.
Frudden Produce ., 4 ALRB No. 17 (1978).

E The Gastillo Famly

H ndi ngs of Fact

1. The Gastill o Resi dence.

Serafin and Felicitas Gastillo first cane to the Bertuccio
property sixteen years ago. They and their children lived in
tents on the property for two years while working for Respondent.
Wien Serafin Gastillo told Paul Bertuccio that they woul d | eave
iIf they were not provided wth better housing, Bertuccio arranged
for the famly to nove into a house | ocated near the nain office
whi ch had previ ously been occupi ed by his parents. The Gastillo
famly has lived in this house since 1964 and pays rent of $60.00
per nonth. Felicitas Gastillo and three of her daughters --
Maria, Lupe and Teresa -- lived in the house during nost of 1977.
Serafin Castillo stayed there fromtine to tine as did other
rel atives.

The Gastillos have ten children all of whom have worked
for Respondent. The famly nenbers supported the union. As
early as 1974, Maria and Serafin Gastillo told Paul Bertuccio
that the workers woul d unionize if they did not receive a rai se.

Maria Castillo was a nenber of the group of Bertucci o workers who
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asked the UFWto organi ze at Respondent’'s farmin 1977. She and her
sister Carnmen Betancourt were vocal URWsupporters.

In Gctober 1976, the Bertucci os purchased a fruit stand. The sal e
of fruits and vegetables at the stand was to be Tina Bertucci o' s hobby
and not a part of the usual business aspects of Respondent's operations.
The stand was brought to Respondent's property in a disnantled state.

Tina Bertuccio told Carnen Betancourt in Novenber 1976 that she
planned to erect the stand on the site of the Castillo residence. She
said that the house woul d be noved and that the Castillo famly woul d
have to find sonmepl ace else to live. After hearing of this, Mria
Castill o approached Paul Beruccio to find out if it was true. The house
bel onged to his parents, and the Castillos were accustoned to deal i ng
wth himon inportant natters. Paul Bertuccio stated that they woul d
have to nove but not until he told themto do so hinself. The w shes of
his parents regardi ng the house were not as yet settled.

In January 1977, Paul Bertuccio's nother told himnot to nove or
destroy the house. The Bertuccios then decided to construct the fruit
stand in front of the house and cleared this area of a nunber of old
bui | dings. The stand was erected in My and Tina Bertuccio sold fruits
and veget abl es during the renai nder of the season.

In February, Tina Bertuccio net Maria, Lupe and Teresa Castillo
while delivering nail to the house. She asked thorn if they had found
anot her house and referred themto a house she knewwas for sale. Mria
Castillo said she would look at it as a hone for herself al one.

Bertucci o said she woul d gi ve them
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tine to find another place and was not trying to push themout of their
hone. In April, Tina Bertuccio asked Carnen Betancourt if her nother
had found a house and was told that she had not.

Tina Bertuccio and Carnen Betancourt had a conversation in July
about the union. Bertuccio stated that she would not care if the union
won as Paul Bertuccio was tired of working and thinking of closing the
busi ness. Betancourt asked what woul d happen to the workers' houses if
the business was cl osed. Bertuccio replied that as the workers woul d
| eave due to lack of work, she was going to fix up the houses and rent
themto white people. In early August, Tina Bertucci o had anot her
conversation wth Betancourt in which Bertuccio asked her whet her she
was going to be on the sane side as her famly in the el ection. Wen
Betancourt replied that this depended on which side her famly
supported, Bertuccio said that "one of you guys has to be snarter
and think it over."

Ti na Bertucci o approached Felicitas Gastillo in late August.
Wth the aid of a translator, she told Gastillo that she woul d have to
nove as the house was going to be torn down to nmake roomfor a parking
lot. She gave her ninety days to vacate the house. This was the first
tine that Tina Bertuccio had spoken to Felicitas Castill o about the
eviction. In Septenber, Tina Bertuccio reaffirned to Carnen Bet ancourt
that the house was going to be torn down and the site used for a parking
| ot .

Paul Bertucci o approached Carnen Betancourt at work in early
Qctober. He was very perturbed as he had heard that Betancourt wanted
to change the work hours of the cremw He told her that he knew she was

a union ringleader in the shed but that he
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was the boss and in charge of setting the work hours, that he

was going to start acting like a boss, and that he was tired of
uni on supporters. He added that he had done "a | ot of favors"
for the Gastillo famly.

Felicitas Castillo attenpted to find anot her house after
being inforned of the eviction by Tina Bertuccio in August. She
| ooked at many houses but had difficulty in finding a house | arge
enough for her famly. Rentals were scarce and the houses for
sal e were expensive. FHFnally in Novenber a house was | ocat ed
which the famly could afford to purchase. A deposit was |eft
on it and Garnen Betancourt asked Tina Bertuccio for an addi -
tional nonth before having to nove. Bertuccio granted this.
However, the house was never bought because the seller increased
the purchase pri ce.

Serafin and Lupe Castill o approached Paul Bertucci o on
Novenber 22nd for an expl anation of the reason for the eviction.
Bertucci o becane very angry. He answered that he did not want
to do any nore favors for the Gastillo famly and repri nanded
Serafin Gastill o because Maria Gastill o had nade nunerous com
plaints "to Salinas" during the union canpai gn and was a uni on
| eader and because his daughters took frequent bathroom breaks
at work. Bertuccio said he wanted their house for a storage area.

2. The Layoff of Maria Gastillo.

Maria Castillo started to work for Respondent in 1965.
She was a good worker and eventual | y was nade foreworman of the
onion shed. In 1975 she becane unhappy wth this job because of
difficulties she encountered overseeing sone of the nmen in the

shed and she requested a transfer. In 1976 she worked in the
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ot her packi ng sheds fromthe begi nning of January to early
Decenber. 1 n Novenber 1976 she sorted bell peppers until the
end of the pepper season and then was asked by Paul Bertuccio
to make boxes. She worked until early Decenber.

In 1977 Maria began work for Respondent in md-My. She
worked in the sheds operating nachi nery, cutting pears, packing
squash and sorting a variety of crops. In Cctober she was as-
signed to sort bell peppers. A the end of the pepper season on
Novenber 21st, she was laid off.

There were fifteen to twenty workers sorting peppers at
the end of the season. HF ve of these workers were assigned to
ot her tasks by Respondent. Wrk continued in the potato shed
until md-Decenber and in the oni on shed until January.

D scussi on and Goncl usi ons

1. The Layoff of Maria Gastillo.

The General (ounsel has alleged that the |ayoff of Maria
Castillo was discrimnatory and notivated by retaliation for her
union activity. Respondent has asserted that she was |aid of f
because no work was available. It is ny finding, however, that
the layoff was notivated to a substantial degree by uni on ani nus.

It had been Paul Bertuccio' s practice in prior years to
attenpt to hire nenbers of the Gastillo famly when possi bl e.
Paul Bertuccio admtted doi ng nore such favors for the Castillos
than for any other famly and felt a sense of cl oseness to then.
This feeling changed to extrene bitterness as a result of the
support of famly nenbers for the union. The bitterness was
particularly directed at Maria CGastill o whomhe knew to be a

| eader of the pro-union workers. The intensity of this bitterness
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and anger was evident fromBertuccio's deneanor at the hearing

when testifying of the famly's union support. % Hs attitude

Is well -summari zed by his statenent to Serafin Gastillo (which was
reaffirned wth intensity at the hearing) that he intended to do "no
nore favors" for the CGastillo famly. This statenent was al so nade the
day after Maria Gastillo' s layoff.

It isny finding that the principal reason Maria Castillo was
not enployed in late Novenber is that Paul Bertuccio was angry at her.
A though there is no question that there was a decrease in the anount of
work available with the close of the pepper shed, sone of the workers
were not laid off. Fve of the fifteen to twenty workers in the pepper
packi ng crew continued to be enpl oyed after Castillo' s layoff. In
addition, at |least three shed workers were enpl oyed through Quintero in
the potato shed. Bertuccio testified that it was his practice to give
preference in hiring to his own enpl oyees over Quintero enpl oyees and to
gi ve preference to enpl oyees who rented houses fromhim These
enpl oynent pref erences, when considered wth Bertuccio's past practice
of providing nenbers of the Gastillo famly wth work when possi bl e,
the availability in Novenber of work for other pepper packers and
Quintero workers, and the fact that Maria Castillo had worked for
Respondent for twel ve years, |ead ne to the conclusion that Bertuccio's
anger at Maria Gastillo was a substantial considerationin his failure
to select her for work. As this anger was caused by her support of the
union, it is ny finding that thelayoff was retaliatory in nature and a

viol ation of Sections

4/ Bertucci o' s deneanor al so reveal ed i ntense anger when tal ki ng

of Rodrigo Navarette's union support. It is ny finding that
Bertuccio felt betrayed and very angry when enpl oyees for whomhe felt
he had done favors supported the uni on.

-28-



1153(c) and (a) of the Act.-¥ See S Kuramura, Inc., 3 ALRB
No. 49 (1977).

2. Interrogation, Threats and Eviction Denands

Remarks of Tina Bertuccio to Carnen Betancourt in July and August
of 1977 constitute violations of Section 1153 (a) of the Act. In July,
Bertuccio told Betancourt that she did not care if the union won the
el ection as she and her husband were tired of working and thinking of
closing the business and that if they did so she was going to fix up the
workers' houses and rent themto white people. The | aw requires that
enpl oyer predictions as to the effect of a union victory on the operation of
a busi ness be carefully phrased on the basis of objective fact to convey a
bel i ef as to denonstrably probabl e consequences beyond t he enpl oyer's

control. NRBv. Gssel Packing ., 395 US 575, 618, 71 LRRV 2481

(1969). Tina Bertuccio' s statenent does not neet this criterion as the
reason advanced for closing the business is a personal one not related to
econom c necessity. The statenent clearly conveyed a threat and constitutes
an unfair |abor practice.

In August, Tina Bertuccio asked Carnen Betancourt whether she was
going to be on her famly's side in the election, and stated that "one of
you guys has to be snarter . . . and think it over." This constitutes both
an unlawful interrogation and a threat. The test for whether an enpl oyer's
statenents constitute a violation of Section 1153(a) is whether the

st at ements woul d

5/ During the course of the hearing, counsel for the General
Gounsel all eged that the layoff of Felicitas Castillo in
Cctober 1977 was al so notivated by union aninus. He has
since infornmed ne that he does not intend to pursue this
charge and it was not addressed in his post-hearing brief.
It is ny finding that the facts do not warrant a finding
that this layoff was a violation of the Act.
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reasonably tend to interfere wth or restrain enpl oyees in the

exercise of their rights guaranteed by the Act. Jack Brothers

and MBurney, Inc., 4 ALRB Nb. 18 (1978). The Board has noted

the intimdating effect of the interrogati on of an enpl oyee about
union synpathies. See, e.g., id. The statenent that it woul d
not be "smart" for Carnen Betancourt to side wth her famly is
clearly a threat which would tend to di scourage union activity.
This statenent and the interrogation constitute an interference
wth Betancourt's statutory rights under the Act.

Wth respect to the Castillo residence, it is ny concl u-
sion that although Tina Bertuccio's request in Novenber 1976 that
the famly vacate the residence was not related to union activity,
the eviction demands from August to Novenber 1977 were noti vat ed
inreprisal for protected activities. There are several factors
which lead ne to this concl usi on.

The circunstances surrounding Tina Bertuccio's notice
to Felicitas Gastillo in August are probative of the notives
behind it. A though she worked in the fruit stand next to the
Castillo residence commencing in My and regularly delivered
nail to the house, Tina Bertuccio had talked to residents of the
house about noving on only one occasion during the first seven
nonths of 1977. During this conversation she had said that she
was not trying to push themout of the house. |In August, however
Bertuccio's attitude changed. She warned Carnen Betancourt that
It was not "snart" to be on her famly's side in the union cam
paign. She then arranged to talk to Felicitas Gastillo, the
head of the househol d, and gave her a 90-day notice. This change

In attitude cane about shortly after the start of the union
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canpai gn. The closeness in tine of the eviction demand to the
start of the union canpaign and to the threat nade to Betancourt
is circunstantial evidence that the demand was notivated by the
union activity of the Castillo famly nenbers.

Paul Bertuccio' s attitude as reveal ed by his testi nony
and angry deneanor at the hearing is evidence that the famly's
support of the union was a significant factor behind the eviction
denmands. Wien asked about the eviction, he angrily told Sera fin
and Lupe Castillo that he would do no nore favors for the famly
because Maria Castillo had nade frequent conplaints "to Salinas"-?
during the union canpai gn and was a union leader.” As dis-
cussed in the preceding section, he felt that he had done nore
favors for the Gastillos than for any other famly and that they
had betrayed him dearly he concei ved of the residence wthits
| ow rent and convenient |ocation as one of these favors.

A'so probative is the fact that a variety of different
reasons have been given for the necessity of the eviction. The
original reason was that the stand woul d occupy the site of the
house. However, the Bertuccios changed this plan and a nunber of
other buildings were torn down in order to | ocate the stand
nearby. In explaining the eviction subsequent to August 1977,
the Bertuccios have said at various tines that they wanted the
residence as a storage area, or to be torn down for a parking |ot

or sinply that the parked notor vehicles of the famly nenbers

6/ The Board' s regional office is located in Salinas.

7/ Bertuccio testified that he was al so angry because of
the frequent bat hroombreaks taken at work by GCastillo
famly nenbers. However, | find this to be an insignificant
aspect of his anger.
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interfered wth the efficient operation of the stand. However,
based on the factors di scussed above and the fact that in the
past Paul Bertuccio had extended hinself to protect the famly,
It is ny conclusion that Paul Bertuccio' s anger at the famly
was a nuch nore significant notivating force for the eviction
than any of the various other reasons advanced to explain it.

Paul Bertuccio' s statenents to Serafin and Lupe Gastillo
constitute a violation of Section 1153(a) of the Act as he
forcefully linked the withdranal of favors and eviction to Maria
Castillo' s union activities. In this context, the statenents
clearly tended to interfere wth the rights of enpl oyees to
engage in activities in support of the union. W-chita Eagl e and

Beacon Publishing Go., 199 NLRB 360, 81 LRRM 1606 (1972). In addition, as

di scussed above, it is ny conclusion that the eviction denands commencing in
August 1977 were punitive and notivated in substantial part by the intense
hostility of Paul Bertuccio arising fromunion activities of famly nenbers.
As the rental of the residence was a val uabl e i nci dent of the enpl oyer-

enpl oyee rel ati onship within the neaning of Section 1153(c) of the Act,¥ it
is ny conclusion that Respondent violated Sections 1153(c) and (a) by these
eviction attenpts. Horida dtrus Canners Cooperative, 124 NLRB 1182, 44
LRRVI 1613 (1959); L. J. WIllians Lunber. Go., 93 NLRB 1672, 27 LRRM 1629;
Suppl ement al Deci sion 96 NLRB 635, 28 LRRM 1545 (1951); S Kuramura Inc., 3
ALRB No. 49 at p. 12 (1977).

8/ The rental of the Gastillo residence is closely tied to enpl oynent of
famly nmenbers. The residence is situated on Respondent’'s property near to
the main office and sheds. It is rented to the Gastillos for a nodest sum
The rent is usually deducted frompay owed to one or another famly nenber.
Paul Bertuccio testified that he would not rent it to the Castillos if
nenbers of the famly residing init were not working for him See Horida
dtrus Canners (ooperative, 124 NLRB 1182, 44 LRRM 1613 (1959).
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F. The Shed Meeti ngs

F ndi ngs of Fact

Two enpl oyee neetings were held in the bell pepper shed at which
the union el ection was discussed. The first was held in |late Septenber,
the second in early (ctober. Respondent has been charged with unfair
| abor practices due to statenents nade at these neetings.

The first neeting was cal |l ed together by Lupe Cordova. Cordova
was in charge of the day-to-day operation of the shed. Her duties
I ncl uded keeping track of the tine worked by the enpl oyees, transferring
workers anong the various jobs in the shed, ensuring that there was a
sufficient inventory of packi ng boxes, reprinandi ng enpl oyees who were
not attentive enough to their work and passi ng out checks. Wen she was
not attending to these responsibilities, she worked on the packi ng
nachi nes wth the other enpl oyees. She was paid the sane salary as the
ot her workers and she had no power to hire or fire enpl oyees or to nake
decisions as to what work was to be done. Such decisions were nade by
Tina Bertuccio. However, Cordova was regarded by the shed enpl oyees as
thei r supervisor and conveyed to themdeci si ons nade by Bertucci o.

Qor dova approached Tina Bertuccio on a Sunday norning in late
Septenber to ask permssion to hold a neeting pl anned by hersel f and
sone other workers to discuss the union and to find out whi ch workers
supported it and which opposed it. Tina Bertuccio testified that
Gordova told her that it was to be a "private neeting” and it is ny
finding that Bertucci o knew that the purpose of the neeting was to

di scuss the union. Bertuccio
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gave her permssion to hold the neeting.

Gordova call ed the workers together at the end of work
that day, shortly after noon. In attendance were the bel |l pepper
shed workers, several workers fromother sheds, and two union
organi zers. There is a difference in testinony as to what Cordova
said. She testified that she told the workers to gather together
to talk about the union. Mria, Teresa and Lupe GCastillo each
testified that Cordova sai d she cane representi ng the Bertucci os
to offer a 25-cent raise and that first the workers shoul d divide
thensel ves and rai se their hands if they supported the union.

Lhi on organi zer San Ronan testified that Gordova asked those who
favored the union to raise their hands, but that he did not hear
her say that she represented the Bertucci os.

It isny finding that San Ronan's testinony is the nost
credible on this issue. As a union organi zer, he woul d have been
extrenely attentive to every word whi ch Cordova spoke. H's
failure to testify that Gordova nmade statenents regarding repre-
sentation of the Bertuccios and the rai se pl aces the preponderance
of the evidence agai nst these statenents having been nade. n the
ot her hand, Gordova was not a credible wtness. For exanpl e, she
deni ed ever talking to Tina Bertucci o about the neeting, while
Tina Bertuccio testified that they had discussed it twce. She
was vague and evasive on other issues. Her testinony that the
purpose of the neeting was to find out whi ch workers supported
the union buttresses San Roman's description of the manner in
whi ch Gordova started the neeting. It is therefore ny finding
that Cordova asked the workers who supported the union to rai se

t hei r hands.
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The neeting was interrupted at this point by one of the
uni on organi zers. He said that the workers shoul d not reveal
their support as they could get fired. A discussion ensued
bet ween the uni on organi zers and the workers. Roberto Sal cedo,
an anti-union worker, engaged in a ten-mnute dial ogue wth the
organi zers and workers about alternatives to the union. He sug-
gested that the workers negotiate their own sal ary i ncreases and
attenpted to get themto agree on certai n demands whi ch he
offered to convey to the Bertuccios. Wen this failed, the
neeting ended. QCordova reported to Tina Bertuccio two days | ater
that the union organi zers had disrupted the neeting and that the
wor kers had not di scussed the uni on.

The second shed neeting occurred a week to ten days after
the first. Paul Bertuccio and day A sberge went to the shed to
address the workers. Bertuccio first read a short statenent to
the effect that he could not give a wage increase or change in
benefits during the union organi zati onal canpai gn, that he had
been their friend and good enpl oyer for 37 years and that he did
not want a union and preferred that they not support the union.
Hs statenent was then read i n Spani sh by A sberge and distri but ed
to the workers on a leaflet.

Several questions were asked. Mria Castill o asked about
changes in benefits. This question was not answered. However,
two other questions were answered. A worker asked how nuch of a
wage i ncrease they would get if the union lost the el ection.
There is a conflict in testinony as to how this question was

answered. It is ny finding that Paul Bertuccio answered the

guestion by stating that he could not promse a wage increase
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at that tine because his hands were tied during the el ection
canpai gn and he was not even permtted to di scuss the natter.
Carnen Betancourt asked whether or not it was true that
Bertucci o woul d pl ant sugar beets and alfalfa if the union won
the election. Bertuccio had told her sister Maria Gastillo in
August that he woul d pl ant these crops (which require |ess | abor)
if the union won. There is also a conflict in testinony as to how
this question was answered. It is ny finding that Bertuccio
answered the question in English and A sberge answered it in
Spani sh.  Bertuccio and Al sberge stated that if the union won
and the cost of doing business rose, that they woul d have to
change their nethod of farmng and grow crops that required | ess
| abor. The statenent caused workers to worry |est their jobs
be lost after a union victory. After answering these questions,
Bertucci o and A sberge | eft the shed.

DO scussi on and Goncl usi ons

The issues presented by the first neeting are whet her
Lupe (ordova' s conduct reasonably tended to interfere wth the
free exercise of the enpl oyees' rights under the Act and whet her
her conduct shoul d be attributed to Respondent. The evi dence
establ i shes that the shed workers regarded Cordova as their
supervisor. She conveyed to workers orders fromTina Bertuccio,
verbal |y disciplined workers, and transferred workers fromjob
tojob wthin the shed. Shed enpl oyees referred to her as their
supervisor. She was unquestionably a figure of authority and
regarded as Respondent's representative in the shed.

There is no question that the interrogati on of the shed

wor kers about their union synpathies by this authority figure
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was intimdating. It was foreseeabl e that workers woul d concl ude
that Gordova was attenpting to ascertain their union synpathies in
order to convey this infornation to the Bertuccios. It is ny
finding that the interrogati on by Gordova reasonably tended to
restrai n enpl oyees fromsupport of the union.

It is alsony conclusion that Gordova' s behavior in inter-
rogating workers should be attributed to Respondent. Tina Bertuccio
was in close contact wth the operation of the shed and aware that
Gordova was an authority figure to the workers. She was aware t hat
Qordova was agai nst the union? and that the workers knew she
conferred often wth Gordova and del i vered nessages fromher. It
was predictabl e that workers woul d feel intimdated at a neeting
about the union conducted by Cordova. Nonet hel ess, Bertucci o
aut hori zed Cordova to conduct a neeting the purpose of which was to
di scuss the union. Uder these circunstances, Gordova s conduct is
attributabl e to Respondent because it was reasonably foreseeabl e
that the enpl oyees woul d bel i eve Gordova was acting as an agent of
Respondent due to the cloak of authority whi ch Respondent gave to
her (see Onens-Corning F berglass Gorp., 185 NLRB 75, 75 LRRM 1046

(1970)) and because the | aw requires that Respondent be hel d
account abl e for the reasonably foreseeabl e consequences of Tina
Bertucci 0's authorization of the neeting. Baltinore Gatering .,

148 NLRB 970, 975, 57 LRRM 1106 (1964). It is therefore ny

conclusion that GCordova' s interrogation constitutes a violation of

Section 1153(a) of the Act which is attributabl e to Respondent.

9/ Tina Bertuccio invited Cordova to a neeting designed to be
attended only by supervi sors and workers synpat hetic to the conpany.
The purpose of the neeting was to det ermne how nany workers
supported the union and to devel op a strategy to defeat the union at
the el ection.
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Wth respect to the second neeting, it is ny conclusion that
no violation was conmtted by the manner in which Paul Bertuccio
responded to the question about a wage increase. Bertuccio stated
clearly in his openi ng speech and in response to the question that

he coul d not comment on the possibility of a wage increase. No

promse of benefits was made in contravention of the Act,? and | do

not find that a violation occurred.

The renarks of Bertucci o and A sberge concerning the planting
of less labor-intensive crops present a different issue. The | aw
requires that an enpl oyer ensure that an economc prediction be

"careful | Bhrased on the basis of objective fact to
convey [af el ief as to denonstrably probabl e
consequences beyond his control. . . . If there is any
inplication that an enpl oyer may or may not take
action solely on his own Initiative for reasons

unrel ated to economc necessities and known only to
him the statement is no | onger a reasonabl e

predi ction based on available facts but a threat of
retaliation based on msrepresentati on and coercion. .
. ." NLRBv. dssel Packing ., 395 US 575, 618, 71
LRRVI 2481 (1969).

In consi deri ng whet her an economc prediction violates this
standard, the context in which the remarks were nade is highly

relevant. As the courts have not ed:
"The question is not only what the enpl oyer intended to
inply but al so what the enpl oyees coul d reasonabl y have
inferred. . . . The scope of inquiry nust enconpass the
entire pattern of enployer conduct. Renarks that nay
not appear coercive when considered in isolation nay
take on a different neani ng when eval uated w th respect
tothe totality of the circunstances.” NRB v. Kaiser
Agricultural Chemcals, 473 F. 2d 374, 380-81, 82 LRRM
2455 (5th dr. 1973).

10/ See Anderson Farns (o., 3 ALRB No. 67 at pp. 17-18 (1977).
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As Kaiser Agricultural Chemcals nakes clear, earlier renarks

to shed workers are relevant to a consideration of the infrences which
wor kers coul d reasonably have nade fromthe answers of Bertuccio and
A sberge to the question about the planting of alfalfa. The
interrogation of Lupe Gordova is relevant as are renarks of Tina
Bertuccio to CGarnen Betancourt in July and August and the prior
statenent of Paul Bertuccio to Maria Gastillo that he woul d pl ant
alfalfaif the union won the election. It could be expected that the
latter statenent woul d be di scussed anong the workers and it was thus
not surprising that Bertuccio was asked about it at the neeting. X In
light of this background of threats and interrogations, it is ny
conclusion that the renarks concerning the planting of |ess |abor-
intensi ve crops violated the standards set forth in dssel and Kai ser

Agricultural Chemicals. It is therefore ny finding that these renarks

constitute a violation of Section 1153 (a) of the Act.
G Rodrigo Navarette

F ndi ngs of Fact

Rodri go Navarette has been enpl oyed by Respondent for
ni neteen years. |In 1977, he began work in | ate February and worked the
rest of the year. FomApril to Gctober he worked as an irrigator.
Navarette was a supporter of the union. Wen uni on organi zer
San Roman told himthat the enpl oyee |ist submtted by Respondent was

I nadequat e, Navarette vol unteered to hel p obtai n

11/ See Hanes Hosiery, Inc., 219 NLRB 338, 339, 90 LRRM 1027 (1975);
Sandard Knitting MIls Inc., 172 NLRB 1122, 68 LRRVI 1412 (1968).

-30-



the nanes and addresses of his co-workers. He asked his super-
visor, Manuel Arreola, for assistance in identifying workers
whomhe did not knomw ne evening, he acconpani ed uni on organi zer
when they visited workers in the | abor canps.

Paul Bertuccio was infornmed by two or three persons —

i ncluding Manuel Arreola -- of Navarette's activities on behal f
of the union. He becane extrenely angry and told Arreol a to send
Navarette to the office for atalk. It was highly unusual for
Bertuccioto talk to a field worker in his office. Areola -- a
long-tine enployee -- testified that he did not recall this
happeni ng bef or e.

Paul and Tina Bertucci o and another nman were present when
Navarette arrived at the office. Paul Bertucci o asked Navarette
about his union activities and accused hi mof taking an unaut hor -
i zed absence fromwork to assist the union. Bertuccio becane
extrenely angry -- as he did at the hearing when tal ki ng about
Navarette. He told Navarette that it was "not good" for himto
be involved in "those things." MNavarette becane defensive and
deni ed ai ding the uni on beyond si gning a uni on card.

Bertuccio next talked to Navarette about the amount of
electricity Navarette was using to operate the water punp which
irrigated the garden at his hone. Navarette rented a house from
Bertucci o and has had a vegetabl e garden there for the past four
years. The electricity bill for the water punp was in Bertuccio's
nane wth the utility conpany and Bertucci o had asked Navarette
toput it in his own nane on several occasions during the pre-
ceding year. Navarette had agreed to do this but had not done

so as of the day of the neeting. Bertuccio told Navarette at the

-40-



neeting that he was going to deduct the charge for the electricity
fromhi s next paycheck. Navarette said he was wlling to pay for
the electricity which he actually used but that sone of the water
was used by ot her Bertuccio enpl oyees i n washi ng t hensel ves and
their vehicles. Bertuccio subsequently deducted $58. 00 from
Navarette's paycheck of Qrtober 21st for electricity used during

t he precedi ng nont hs.

Inthe latter part of Cctober, Navarette's job assi gnnent
was changed. He was assigned for one week to work fixing and
cl eaning pi pes. Mnuel Arreola then asked himif he was wlling
to work noving pi pes and Navarette said that he physically coul d
not do this type of work. He was then assigned to pick chiles
and subsequently to carry boxes to | ettuce pickers.

This work was harder than work Navarette had previ ously
been assigned. In prior years, he had picked up enpty sacks in
late Gctober. In Novenber of the preceding three years, he had
| eft Respondent for approxi nately three nonths to work for a
nei ghboring grower. This grower did not need himin 1977. The
record does not reveal whether Navarette worked for Respondent
I n Novenber and Decenber of earlier years.

Navarette saw peopl e pi cking up sacks and doing rowirri-
gation after his assignment to chile picking. Respondent does
not deny that such work was goi ng on but explains that the row
irrigation was confined to two snall parcels of |and where |ettuce
was irrigated at infrequent intervals. This work was assigned to
anot her regul ar enpl oyee who had worked in the field on previous
occasions. n the other hand, the sack collecting work was

basically the responsibility of the contractor Quintero, who
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contracted to harvest the onions -- including picking up the
sacks -- at aflat rate per ton. A tines, Qintero workers were
remss intheir obligation to pick up the sacks and Bertuccio
enpl oyees woul d do so. However, such work becane avail abl e at
infrequent intervals and even then would only take a few hours.
Respondent woul d assign this work to irrigators or other workers
who had a few hours in which they were not needed in their

usual assi gnnents.

D scussi on and (oncl usi ons

Paul Bertuccio's angry questioning of Rodrigo Navarette
about his union activities was very intimdating and clearly
interfered wth Navarette's right to assist the union's organi zi ng
canpai gn. As such, it constitutes an unfair |abor practice.

Jack Brothers and MBurney, Inc., 4 ALRB Nb. 18 (1978). The

statenent by Paul Bertuccio that it was "not good' for Navarette
to be involved in "those things" was a veiled threat. It was
clear fromthe context that Bertuccio was referring to Navarette's
union activities. As such, the statenent clearly interefered wth
Navarette's protected right to engage in union activities and
constitutes a violation of Section 1153 (a) of the Act. \Wchita
Eagl e and Beacon Publishing Go., 199 NLRB 360, 81 LRRM 1606 (1972).

It isny finding that the $58. 00 paycheck deduction for
electricity was a change in the terns and conditions of Navarette’ s
enpl oynment whi ch was notivated in substantial part in retaliation
for his union activities. The manner in which the bill was
brought up in the heat of the discussion about the union is evidence
that Paul Bertuccio was seeking to denonstrate to Navarette that things

were going to be tougher for hi mbecause of his
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support of the union. A though Bertuccio had asked Navarette to
have the utility bill placed in his name prior to the day of the
di scussion in his office, Bertuccio had never actually deducted
this amount fromMNavarette' s paycheck and had been | ax about
deduction of rent paynents. The timng of the $58. 00 paycheck
deduction, the context in which it was di scussed and t he change
in the manner in which Bertuccio treated Navarette |ead ne to the
concl usion that the deduction was punitive and nade in substanti al
part in retaliation for Navarette's union activities. See NLRB
v. Princeton Inn Go., 424 F.2d 264, 73 LRRM 3002 (3rd dr. 1970).

Because the rental of the house fromBertuccio represented a
termand condition of Navarette's enpl oynent’? the deduction
constituted a violation of Sections 1153(c) and (a) of the Act.
S Kuramura, Inc., 3 AARBNo. 49 at p. 12 (1977); L. J. Wllians
Lunber Go., 93 NLRB 1672, 1676-77, 27 LRRM 1629; Suppl enent al

Deci sion 96 NLRB 635, 28 LRRMI 1545 (1951); Akitono Nursery,
SARBN. 73at p. 2, n. 1(1977).
It isaviolation of Section 1153(c) of the Act for an

enpl oyer to discrimnate agai nst an enpl oyee by transfer to | ess
desirabl e job assignment for the purpose of di scouragi ng protected
activity. Southeastern Pipe Line (., 103 NLRB 341, 31 LRRM 1536

(1953). The General (ounsel has the burden of proving by a pre-
ponder ance of the evidence that the transfer was illicitly noti-
vated. It is ny conclusion that the General Gounsel has failed

to neet this burden wth respect to the work transfer of Rodrigo

12/ Navarette has rented housi ng from Respondent for nineteen

years, the sane period as his enpl oynent. Paul Bertuccio

had felt a sense of responsibility for providing Navarette wth

housi ng. Rent was nornal |y deduct ed from Navarette' s paycheck.

See Horida Qtrus Ganners Gooperative, 124 NLRB 1182, 44 LRRM 1613 (1959)
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Navarette in Novenber 1977.

The fact that Navarette had worked for Respondent for
ni net een years wthout ever being assigned work as a chile picker
or lettuce box carrier is circunstantial evidence that the work transfer
was retaliatory. However, the General (ounsel did not establish that
Navarette ever worked for Respondent in Novenber and Decenber of prior
years and Respondent has produced evi dence that there was no ot her work
avai lable for Navarette in Novenber 1977. The only evi dence produced
by the General (ounsel to rebut this assertion is testinony of Navarette
hinsel f that he saw workers pi cking up sacks and row irrigating.
Respondent denonstrated that the sack work was only occasi onal | y
avai | abl e and basically the responsibility of the Qintero crews, and
that only two snall fields were being rowirrigated. Wthout stronger
proof that other work was available, it is ny finding that the General
QGounsel has failed to neet his burden of proof. It shall therefor be
ny recommendati on that this charge be di smssed.

THE REMEDY

Havi ng found that Respondent has engaged in certain unfair
| abor practices wthin the neaning of Section 1153(a) and Section
1153(c) of the Act, | shall recommend that it cease and desi st
therefromand take certain affirmative actions designed to effec-
tuate the policies of the Act.

Wth respect to Respondent’'s failure to supply an enpl oyee
list pursuant to the Board s regul ations, | shall recommend the

renedies set forth in Laflin & Laflin, 4 ALRB No. 28 (1978) for

cases in which final election results have not been determ ned
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as necessary to effectuate the policies of the Act in this case. Wth
respect to the violations involving threats, interrogation, the
appear ance of surveillance, |ayoff, and eviction denands, | shal l

recoomend the renedies set forth in Tex-Cal Land Managenent, Inc., 3

ALRB No. 14 (1977) as necessary to effectuate the policies of the Act in
this case. Wth respect to the charge for electricity deducted from
Rodrigo Navarette' s paycheck, | shall recommend that he be rei nbursed
this sumwth interest conputed at the rate of 7%per annum See

Sunnysi de Nurseries, Inc., 3 AARB No. 42 (1977).

Uoon the basis of the entire record, the findings of fact, the
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby

i ssue the follow ng recomended

ARCER

Respondent Paul W Bertucci o and Bertuccio Farns, their officers,
agents, successors and assigns, shall:
1. Cease and desist from
(a) interrogating enpl oyees concerning their union
affiliation and synpat hy;
(b) threatening enpl oyees wth layoff, termnation, |oss of
enpl oynent or change in the terns and conditions of their
housi ng because of their union activities;
(c) discouraging or otherw se discrimnating agai nst or

puni shi ng enpl oyees because of their union activities;

111
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(d) engaging in surveillance or the appearance of

survei | | ance of enpl oyees engaged i n protected

activities;

(e) refusing to provide the Agricultural Labor Rel ations

Board with an enpl oyee list as required by 8 Gal. Admn.

Gode Section 20910(c) (1976); and

(f) inany other nmanner interfering wth, restraining or

coer ci ng enpl oyees in the exercise of rights guar-

anteed by Labor (ode Section 1152.

2. Take the followng affirnative action which i s neces-
sary to effectuate the policies of the Act:

(a) CGfer Maria Castillo immedi ate and full rein-
statenent to her forner or substantially equival ent job w thout
prejudice to her seniority or other rights and privil eges, and
nmake her whol e for any | osses she may have suffered as a result
of her layoff pursuant to the formula set forth in Sunnysi de
Nurseries, Inc., 3 ALRB No. 42 (1977).

(b) Preserve and nake available to the Board or its

agents, upon request, for examnation and copying, all payroll
records, social security paynent records, tine cards, personnel
records and reports, and other records necessary to anal yze the
back pay due to the foregoi ng naned enpl oyee.

(c) Repay Rodirgo Navarette the $58.00 deducted from
hi s paycheck of Qctober 21, 1977, plus interest conputed at the
rate of seven percent (7% per annum

(d) Provide the Agricultural Labor Rel ations Board
wth an enpl oyee list forthwth as required by 8 Cal. Admn. Code
Section 20910(c) (1976).
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(e) Provide the Agricultural Labor Relations Board with an
enpl oyee list as described by 8 Cal. Admin. Gode Section 20910(c) (1976)
if during the 1978 grow ng season the UFWfiles a Notice of Intent to
Take Access as described by 8 Gal. Admn. Code Section 20900(e) (1) (B
(1976). The list shall be provided wthin five days of the service on
Respondent of the Notice of Intent to Take Access.

(f) Alow UWorgani zers to organi ze anong its enpl oyees
during the hours specified in 8 Cal. Admn. Gode Section 20900( e) (3)
(1976) in the next period in which the UFWfiles a Notice of Intent to
Take Access. The WFWshall be permtted, in addition to the nunber of
organi zers already permtted under Section 20900(e) (4) (A, one
organi zer for each fifteen enpl oyees.

(g0 Respondent shall provide that the URWhave access to
its enpl oyees during regul arly schedul ed work hours for one hour, during
which tinme the UPWnay di ssemnate informati on to and conduct
organi zational activities anong Respondent’'s enpl oyees. The UFWshal |
present to the Regional Drector its plans for utilizing this tine.
After conferring wth both the Unhion and Respondent concerning the
Lhion's plans, the Regional Orector shall determne the nost suitable
tines and nanner for such contact between organi zers and Respondent's
enpl oyees. During the tinmes of such contact, no enpl oyee wll be
required to engage in work related activities, or forced to be invol ved
in the organi zational activities. Al enployees wll receive their
regul ar pay for the one hour away fromwork. The Regional DO rector

shal | determine an equitabl e paynent to be nade to
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non-hourly wage earners for their |ost production tine.

(h) Execute the Notice to Enpl oyees attached hereto. Uoon
its translation by a Board Agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the
pur poses set for the hereinafter.

(i) Post copies of the attached Notice for ninety
consecutive days, to be determned by the Regional Drector, at places to
be determned by the Regional Drector. Respondent shall exercise due
care to repl ace any notice which has been altered, defaced, or renoved.

(j) Ml copies of the attached Notice in all appropriate
| anguages wthin thirty days fromreceipt of this Oder to all enpl oyees
enpl oyed between July 15, 1977 and Decenber 15, 1977.

(k) Provide for a representative of Respondent or a Board
Agent to read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the
Regional Drector. Followng the reading, the Board Agent shall be gi ven
the opportunity, outside the presence of supervisors and managenent, to
answer any questions enpl oyees may have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyee to conpensate themfor tine lost at this reading and the
guestion and answer peri od.

(1) Notify the Regional Drector inwiting, wthinthirty
days fromthe date of the receipt of this Oder, what steps
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have been taken to conply wth it. Upon request of the Regional Drector,
Respondent shal | notify hinmiher periodically thereafter in witing what
further steps have been taken in conpliance wth this Oder.

It is further recormended that all allegations of the amended
conpl ai nt not found herein to be violations of the Act be di sm ssed.
DATED May 30, 1978. .
|C' b, |
Va S Gos S

PALL ALBERT
Admnistrati ve Law Gficer
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NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its facts,
the Agricultural Labor Relations Board has found that we interfered wth the
right of our workers to freely decide if they want a union. The Board has
told us to send out and post this Notice.

V¢ wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all farm
workers these rights:

(1) to organi ze thensel ves;
(2) toform join, or help unions;

(3) to bargain as a group and choose whomthey want to speak
for them

(4) to act together wth other workers to try to get a
contract or to hel p or protect one another;

(5 to decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOT' do anythi n% in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT ask you whet her or not you bel ong to any uni on or how you
feel about any uni on.

VEE WLL NOT listen to or watch workers while they are tal ki ng about
the union or engaging i n union activities.

~ VE WLL NOT layoff workers or punish workers by changing the terns
on whi ch we rent them houses because of their support of any union.

VE WLL NOT threaten workers wth | oss of enpl oynent or
eviction fromtheir homes for support of any union.

_ VEE WLL NOT refuse to provide the Agricultural Labor Rel ations Board
wth a current list of enployees when the UFWor any union has filed its
"Intention to O ganize" the enpl oyees at this ranch.

Aso, we wll offer Maria Castillo her job back, and wll give her
back-pay for the tine she was out of work.

PALL W BERTUXO O
BERTUCO O FARVB

Cat ed: By:

Representati ve (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' ReEMOVE CR MUTI LATE
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