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CEG S QN AND CERTI FI CATI ON G- REPRESENTATI VE

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel.

Following a Petition for Certification filed by the United
FarmWr kers of Anerica, AFL-A O (URYW, a representation el ecti on was
hel d on February 13, 1978, anong the agricul tural enpl oyees of
Holtville Farns, Inc. (Enployer). The Tally of Ballots showed the

follow ng results:

W, .o 20
No Lhion ............. 7
- Chal l enged bal lots ... 4
Total ................ 31

Pursuant to Labor Code Section 1156.3(c) the Enployer tinely filed
two objections to the el ection, one of which was di smssed by the
Executive Secretary pursuant to 8 Cal. Admn. Code 20365(e). n
March 29, 1978, a hearing was held on the



Empl oyer' s other objection: that the petition was not tinely
filed under Labor Code Section 1156.4.Y n July 18, 1978,

I nvestigative Heari ng Examner (IHE) Susan Mat cham

U banej o issued her initial Decision, in which she reconmended

that the objection be dismssed and that the UFWbe

certified as the exclusive collective bargai ning representative of
all the Ewloyer's agricultural enpl oyees. The Enpl oyer filed
exceptions to the IHE s Decision and a brief in support thereof,
and the UFWfiled a Brief in (pposition to the exceptions.
Subsequent |y, the Enpl oyer' filed a Mbtion for a New Heari ng,
dated January 16, 1979, seeking to reopen the record on the basis
that enpl oynent figures obtai ned during Cctober 1978, further
corroborate its position.

The Board has consi dered the objections, the record,
and the IHE s Decision in light of the exceptions and briefs filed
by the parties, and has decided to affirmthe IHE s rulings,
findings and conclusions as nodified herein, to dismss the
objection, and to certify the UFW?

In Charles Malovich, 5 ALRB No. 33 (1979), we held that

our reviewin prospective peak cases wll be based upon whet her
the Regional Drector's peak determnati on was a reasonable one in

light of the information available at the

I Al references herein are to the Labor Code unl ess ot her -
W Se st at ed.

?’The Enpl oyer's Motion for a New Hearing i s hereby deni ed.
Domngo Farns, 5 ALRB No. 35 (1979)

5 ALRB No. 48 2.



time of the pre-election investigation of a petition for
certification. Ve further held that in review ng a peak objection
during post-el ecti on proceedi ngs under Labor Code Section 1156. 3(c),
we would not limt ourselves to the actual cal cul ati ons or nethods
applied to the available data during the Regional Drector's

i nvestigation, but woul d i ndependent|y determ ne whether a finding of
timely filing was reasonabl e based upon the infornation avail abl e at
that tine.

In this case, the Enpl oyer had contended that an
anticipated increase in acreage would result in a higher peak
enpl oynent in 1978 than in 1977, and had submtted data to the
Regional Drector in support of its prediction. This anticipated
acreage increase was the sole basis for its contention that the
petition was not tinely filed.

The Enpl oyer has excepted to the IHE s decision to limt
her consideration of the peak issue to the actual data which were
available to the Regional Orector. V¢ have considered the
addi ti onal evidence adduced at hearing only to the extent that it
constitutes a nore detailed anplification of such data or further
expl anation of its inpact on the Enpl oyer's antici pated | abor
requi renents. At both the pre-election and hearing stages of this
case, the Enpl oyer submtted specific figures concerning the acreage
it expected to have under cultivation during its 1978 peak peri od.
The two sets of figures are substantially simlar, and no party has
chal | enged or questioned the validity of the acreage esti nates.

The question before us concerns the probabl e ef fect
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of the anticipated acreage increases on the Enpl oyer's | abor
requi renents during the 1978 peak enpl oynent period. The |HE
approached this question by using the Enpl oyer's 1977 peak payrol |
records and 1977 acreage figures to conpute the average nunber of
acres cultivated per person during the 1977 peak season. She then
divided this figure into the estinated acreage increase for 1978, to
determne the probabl e nunber of additional positions which the
addi tional acreage woul d require. She found corroboration for her
conputation in data contained in a Departnent of Enpl oynent
Devel opnent (EDD) publication, in which the person-hours required to
performspecific tasks were estimated on a per-acre basis. The
Enpl oyer excepted to the |HE s reference to the EDD data, but did not
specifically take issue wth the fornula applied by her toits own
acreage dat a.

V¢ first note that the Enpl oyer's exceptions fail to
chal | enge the formul a enpl oyed by the I HE in nmaki ng her peak
enpl oynent projections for the 1978 season. That formula i s based on
t he Enpl oyer' s own enpl oynment and acreage figures and therefore takes
into account its own particul ar nethods of production. V¢ are aware
that the EDD study, which appears to corroborate the IHE s
conput ati on, does not account for individual variations in diverse
agricultural operations. V¢ agree that it would be undesirable to
base our estinate of peak enpl oynent sol ely on such general studies
and to ignore specific and readily-avail abl e data such as the Enpl oyer
herein submtted to the Regional Drector and to the IHE However,

not w t hst andi ng
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the margin of error in such studies, they provide general guidelines
as to the rel ati onshi p between acreage, production processes, and

| abor needs froma neutral governnment agency, not a party to the
proceedi ngs before us.

By contrast, the Empl oyer woul d have us rely on the
estinmates of its general nanager, M. Chell, based on his |ong
experience in this field of agriculture and upon his credibility as a
wtness. However, M. Chell's testinony does not explain howthe
Enpl oyer' s proj ected acreage i ncreases shoul d be expected to produce
i ncreases in peak | abor requirenents which are so disproportionate in
light of its own 1977 data.® W think that it is precisely to avoid
rel ying upon such general and unsupported specul ati on of an
interested party, however well informed and credible, that we are
directed by Labor Code Section 1156.4 to seek corroboration in crop
and acreage data of general statew de applicability. Ve find that
the formula applied by the IHE is an appropriate net hod for
projecting future peak enpl oynent, and that her use of an EDO

publication to corroborate her estinate was proper.

¥ At the hearing, the Enployer referred to the addition of new
sprinkler acreage, and there is sone testinony concerni ng | abor
requirements of different types of sprinkler systens. The inpact of
this data on the BEnpl oyer's | abor requi renents was not clarified,
however. Mreover, both in M. Chell's testinony and in the
Enpl oyer' s exceptions, the acreage increases are urged as the basis
for M. Chell's estinmates, wth reference to the sprinkler system
occurring alnost as an afterthought. In addition to the specul ative
nature of this evidence, we note that it constitutes a change in
production nethods rather than an increase in acreage, and was not
rai sed before the Regional Drector as a basis for the Enpl oyer's
peak obj ecti on.
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The |HE found that a total of 28 enpl oyees and an
average of 23 enpl oyees worked during the election eligibility
period. She further found, based on a projected increase of
ei ght enpl oyees, that a total of 57 enpl oyees and an average of 47
enpl oyees woul d work during the Enpl oyer's 1978 peak peri od.
Applying either of the nethods used by the Board in determni ng
tineliness, we note that the payroll at the tine of the el ection
falls wthin a narrow nmargin of 50 percent of the estinated peak
enpl oynent . ¥ V¢ conclude that the petitionis tinely filed, as the
nargin of error inherent in the peak estinate is reasonable in this
case. See Wne Wirld, Inc., dba Beringer Vineyards, 5 ALRB Nb. 41
(1979).

Accordingly, the Enployer's objection is hereby
dismssed, the election is upheld and certification wll be
grant ed.

CERTI H CATI ON GF REPRESENTATI VE

It is hereby certified that a ngority of the valid
votes has been cast for the Uhited FarmVWrkers of Anerica, AFL-
AdQ and that, pursuant to Labor Code Section 1156, the said | abor
organi zation is the excl usive representative of all agricultural
enpl oyees of Holtville Farns, Inc., inthe Sate of CGalifornia for

pur poses of collective bargai ning, as defined

#Under Mario Saikhon, Inc., 2 ALRB No. 2 (1976), the _
23 positions filled during the eligibility period are conpared wth
47 estimated positions during the projected peak period, and the
margin of error is 2.1 percent (1*47). Under Donley Farns, Inc., 4
ALRB Nb. 66 (1978) , the 28 enpl oyees working during the
eligbility period are conpared wth the estinated 57 enpl oyees
during the projected peak period, and the nmargin of error is 1.8
per cent .
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I n Labor Gode Section 1155.2(a), concerni ng enpl oyee' s wages
wor ki ng hours and other terns and conditions of enpl oynent.

Dated: July 19, 1979
GRALD A BROM Chai r man
RONALD L. RJU Z, Menber

JGN P. MCARTHY, Menber

5 ALRB No. 48 7.



CASE SUMVARY

Holtville Farnms, Inc. 5 ALRB Nb. 48
Case No. 78-RG 2-E

| HE DEA S ON

~ After a representation election conducted on February 12, 1978,
whi ch was won by the UFW a hearing was hel d on the Enpl oyer's _
objection that the representation petition herein was not tinely filed
pursuant to Labor Code Section 1156.4. The Enpl oyer contended t hat
Its 1978 peak enpl oynent woul d exceed its 1977 peak enpl oynent as a
result of increased acreage under cultivation. |t submtted evidence
in support of that contention to the Regional Drector in the course
of the pre-election investigation, and additional evidence thereof at
the hearing. The | HE projected the increase in enpl oynent based on
payrol | and acreage data submtted to the Regional Drector during the
course of the pre-election investigation, and, noting data
corroborating her projections in a publication issued by the Sate of
CGalifornia Departnent of Enpl oynent Devel opnent (EDD), she concl uded
that the petition was tinely filed. The Enpl oyer excepted to the
IHE s failure to consider post-el ection data concerning peak and to
her reference to the EDD docurent.

BOARD CEA S ON

dting Charles Malovich, 5 AARB No. 33 (1979), the Board concl uded
that post-el ection data concerning a pre-el ection projection of peak
enpl oynent shoul d be considered only to the extent that it constitutes
an expl anation or anplification of pre-election data submtted to the
Regional Drector or further explains the inpact of such data on the
Enpl oyer' s anticipated | abor requirenents. The Board approved the
formula used by the IHE to project the Bl oyer's 1978 peak enpl oynent.
It further approved her reference to EDD data to corroborate the
results of that formula, noting that such information is "crop and
acreage data of statew de applicability" of the type referred to in
Labor Code Section 1156.4, and provides a neutral reference point for
eval uati ng estinmates based on the Enmpl oyer's pre-el ecti on data.

O conparing the eligibility payroll period with the projected
peak enpl oynent period under the established Sai khon and Donl ey
formulas, and allow ng for a reasonable nargin of error in the peak
estinate (see Wne Vorld dba Beringer M neyards, 5 ALRB No. 41 (1979),
the Board concl uded that the petition was tinely filed.

(bj ections di smssed; election upheld;, UFWcertified as the
col | ective bargaining representative of the Enpl oyer's agricul tural
enpl oyees.

* * *

This Case Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * %
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STATE G- CALI FORN A
AR AGLTURAL LABCR RELATI ONS BOARD

In the Matter of:

HOLTM LLE FARVE, |INC, Gase No. 78-RG 2-E
Enpl oyer,

and

WUN TED FARM WIRKERS - AMER CA,
AFL-A Q

Petitioner.

WIlliamF. Mcklin, of Byrd,
Surdevant, Nas s if and R nney
for the Enpl oyer.

Tom Dal zel | and Anita Mrgan,

for the Whited Farm Wrkers of
Arerica, AFL-AQ

DEQ S AN
STATEMENT - THE CASE
SUSAN MATGHAM URBANEJQ | nvesti gative Hearing Exam ner:
This case was heard before ne on March 29, 1978, in Holtville,
California.

A Petition for Certification was filed on February 6, 1978, by

the Lhited FarmVWrkers of Arerica, AFL-AQ O (hereafter "UFW). An

el ection was held on February 13, 1978, with the fol |l ow ng results:

Lhi ted Farm VWr kers 20
No Uhi on 7
Chal l enged Bal |l ots 4

Tot al 31



Thereafter, the enployer filed a tinely petition pursuant to Cal. Lab.
Code 81156.3 (c) objecting to the certification of the election. The
Executive Secretary dismssed one of the two objections pursuant to 8
Cal. Admn. Code 820365(e). FEvidence at the investigative hearing was
limted to whether the certification petition was tinely filed with
respect to the requirenents of Cal. Lab. Code §1156. 4.

The enpl oyer and the UFWwere represented at the hearing and
were given full opportunity to participate in the proceedings. Both
submtted post-hearing briefs.

Uoon the entire record, including ny observation of the
deneanor of the wtness, and after consideration of the arguments of the
parties, | nake the follow ng findings of fact, conclusions and
reconmendat i ons.

FIND NGS GF FACT

. Jurisdiction

Nei t her the enpl oyer nor the UFWchal | enged the Board' s
jurisdictioninthis matter. Accordingly, |I find that the enpl oyer is an
agricultural enployer within the neaning of CGal. Lab. Code 81140. 4(f).

1. Peak

The enpl oyer, Holtville Farns, grows lettuce, alfalfa, grain
and cotton in the Inperial Valley of Galifornia. It harvests all its own
crops except for lettuce, which is harvested by G owers Exchange.

A Past Peak Periods

The sol e witness for the enpl oyer on the determnation of the

peak issue was Gl bert Chell, General Manager of Holtville Farns.



He testified that the conpany' s peak period of enpl oynment was in Qctober for
the year 1977 and that peak has traditionally been in CQctober. During the
peak season the. commodities which require labor are lettuce, alfalfa and
cotton. The nost |abor intensified of these three crops is lettuce. Payroll
records for the nonth of ctober for the last three years were submtted as
exhibits.Y They

i ndicate the fol | ow ng:

CHART N0 1%

_ Total No. Average
Wek Ending WD THJ FR  SAT SN MIN  TWE Vérkers  Enpl oyee Days

1975
Cct ober 7 24 27 30 24 12 22 21 32 23
Qctober 14 22 23 23 25 16 26 27 32 23
Qctober 21 22 25 22 21 8 27 28 30 22
Qctober 28 28 31 30 26 10 31 31 38 27
1976

Cct ober 5 27 31 30 30 29 33 26 37 30
Cctober 12 30 27 29 19 15 28 31 37 26
Qctober 19 27 26 26 26 9 20 22 32 22
Qctober 26 24 25 26 26 11 21 24 30 22

1/ The 1975 figures are derived fromUWExhibit 3, the 1976 figures
From UFWExhi bit 2, the CQctober 25, 1977 figures fromJoint Exhibit 1, and
the renai ning 1977 figures from UAWExhi bit 1.

2/ The UAWin its brief, uses different nunbers. | arrived at the

above nunbers by counting the payroll records for the various periods.
They wll be used for all peak cal culations in this opinion.
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1977

Qctober 4 39 38 42 4Q 31 39 38 44 38
Qctober 11 31 31 16 35 10 36 41 41 27
Qctober 18 35 36 35 42 36 35 39 43 37
Qctober 25 40 42 41 39 37 33 41 49 39

The UFWdoes not dispute the enployer's contention that peak
season is traditionally in Gctober. M own conputations, those of the
UFWand the enpl oyer indicate that the peak payroll period for the past
year was the week of Cctober 25, 1977.

Chel | testified to the activities of the enpl oyer wth regard
to each crop during the peak season. Wth respect to lettuce, the
enpl oyer plants, applies herbicides, cultivates, injests fertilizer,
irrigates by both the floodi ng nethod and sprinkler nethod, installs
pi pes and arranges ditches.

Wth respect to alfalfa, Chell testified that the enpl oyer
irrigates, cuts, rakes and bails. Wth respect to cotton, the enpl oyer
engages inirrigation. Qainrequires no labor at all during this
season.

B. Pre-Petition Period

The UFWand the enpl oyer submtted payroll records for the
eligibility period as a joint exhibit. The payroll records
reveal ed a total of 25 enpl oyees worked during the eligibility period.?
Additionally, the UFWcontends that Holtville Farns enpl oyed four ot her

enpl oyees whose payrol | records shoul d have been

3/ Adiscrepancy exists between the payroll records and the
eligibility list, inthat the Tally of Ballots indicates 27 voters
were on the eligibility list and 27 voters voted unchal | enged.
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submtted for the purpose of determning peak. These four persons are
Apol i nar Gerardo (water truck driver), Mnuel H acencia (nechanic), Luis
Sanchez (mechanic), and Irene Reese (clerical). Neither party stated
whet her these enpl oyees voted, or if they did, whether their votes were
chal | enged.

An enpl oyer is obligated to supply the regional office with
the nanes of enpl oyees enpl oyed each day during the payroll period
i medi ately preceding the filing of the petition. 8 CGal. Admn. Code
820310 (a) (3). Fromthis list the eligibility list is made. A though
the Act provides that only agricultural enployees are eligible to vote,
the issue of who is an agricultural worker is not one whi ch the enpl oyer
can deci de by submtting payroll records selectively to the regional
office. The enpl oyer should supply the nanes of all possible
agricul tural enpl oyees who worked during the eligibility period, and any
dispute regarding eligibility to vote can be decided at the pre-election
conference or through chal | enged bal | ot s.

Normal |y a party contesting the eligibility of a voter nust
chal | enge the prospective voter in order to preserve the issue for post-

el ection proceedings. Henet Wiol esale, 2 ALRB No. 24 (1976). In the

present situation, however, the issue is not whether certain enpl oyees can
vote, but whether the nanes of these enpl oyees shoul d have been included on
the payrol| records submtted by the enpl oyer for the purpose of
determni ng peak and conposing an eligibility list. The UFWelicited
enough information fromw tness Chel |l concerning the four enpl oyees to
establish that the payroll records of at |east three of these enpl oyees
shoul d have been submtted for those purposes.
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General Manager Chell testified that the nechani cs were enpl oyed
during the eligibility period and that they worked a five day week. The
nechani cs are involved in the repai r and nmai nt enance of nachi nery used
exclusively in conjunction wth the enpl oyer's agricul tural operations.
Such nechanics are properly within the jurisdiction of the ALRB. Carl
Joseph Maggio, 2 ALRB No. 9 (1976); Mann Packing Go., 2 ALRB No. 15 (1976);
Salinas Geen House ., 2 ALRB No. 21 (1976).

(hel | testified that the water truck driver was enpl oyed
during the eligibility period and worked a five day week. He watered
roads to keep dust down in the fields. The Board has held that a truck
driver who works full-tine for a single enpl oyer, and perforns duties
in conjunction wth the enployer's agricultural operations is an
agricultural enployee. Dairy Fresh Products Co., 2 ALRB No. 55 (1976);
Anderson Farns (o., 3 ALRB No. 48 (1977).

(hel | testified that the clerical was enpl oyed during the
eligbility period and worked a five day week. Her job is to take care of
payrol | records. No further testinony was given on her responsibilities
or what her position was in relation to managenent. The Board has rul ed
that clericals who take inventory are agricultural enployees in that they
work in conjunction wth the enpl oyer's agricultural operation. Henet
Wiol esal e, 2 ALRB No. 24 (1976). Keeping payrol| records woul d al so nost
likely be considered to be in conjunction with the enployer's agricultural
operations. However, the Board has suggested that payrol| work enpl oyees
nay be in a confidential capacity to persons responsible for an enpl oyer's
| abor relation policy. Ibid, n.14. Wthout additional infornation on
this



particular clerical's duties, | amunable to conclude that she
shoul d have been an agricultural enpl oyee and therefore included on
the eligibility list for the purpose of determning peak.

Gounting in three enpl oyees wth the enpl oynent figures
reveal ed by the payroll records, gives the follow ng daily enpl oyee

count for the eligibility period.

CHART NO 2¢
January 30 27
January 31 25
February 1 15
February 2 21
February 3 28
February 4 (Sat) 8
February 5 (Sun) 3

C Projected 1978 Peak

Albert Chell testified that the work force for Holtville
Farns woul d i ncrease during the prospective peak season due to increased
acreage under cultivation by the enpl oyer and a correspondi ng need for
increased |abor. At the tine of the enpl oyer's Response to the Petition
for Certification, the follow ng informati on on projected increased

acreage was submtted to the ALRB regional office by Chell:

4/ The enpl oyer failed to dispute the allegation that these three
enpl oyees are agricultural enployees inits brief or at the hearing,

5/ These figures are based on ny own count of the payroll records plus
the two nechanics and the water truck driver. They differ fromthe
figures used by the UFWin its brief.
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QG ops and Acres 1976 1977 1978
Lett uce 1360 1550 1850
Gain 1090 860 1200
Gotton -0- 430 430
Afalfa - 0- 595 595
Total s 2450 3435 4075

This projection was prepared in January, prior to the el ection,
by Chell and Hal Mueller, a principal of the conpany. The purpose of the
projection was to give the conpany an i dea of how nuch | and and equi prent
shoul d be obtained for the comng year. Besides the payroll records, it was
the only statistical informati on on prospective peak supplied to the
regional office by the enpl oyer

At the hearing the enpl oyer submtted additional infornation on
peak. General Manager Chell testified that he woul d need three to four new
peopl e to work a 50 acre increase in alfalfa; 20 to 25 people to handl e
190 acres of new sprinklers and the increased | ettuce acreage; and possibly
a contract crewof 25 to 30 to assist the Gowers Exchange Conpany whi ch
nornal | y does the weeding and thinning of the enployer's lettuce. Chell
also testified that the nunber of |ettuce workers shoul d be increased
because enpl oyees were overworked during the 1977 season. None of the
above infornation was presented to the Board agent at the regional office
at the tinme of the filing of the petition, although nowit is offered to
substantiate the enpl oyer's contention that enpl oynent in Cctober 1978 wi |
be so high as to nake the February filing of the petition

untinely.
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ANALYS S AND GONCLUSI ONS

Thi s obj ection invol ves predicting prospective peak. It is a
case of first inpression before the Board in that the peak season in
guestion has not yet arrived. Thus the hearing officer and the Board are
put in the position of the Board agent in deciding if the Petition for
Certification was indeed tinely fil ed.

There are two i ssues whi ch nust be addressed when facing a
prospective peak problem They are: 1) determning the correct nunber
to use for prospective peak, and 2) using an appropriate nethod to
determne if the nunber of enpl oyees during the eligibility period
represents at |east 50 percent of the enployer's peak enpl oynent.

A Prospective Peak Nunber

Wth regard to this issue, it is necessary to consider the
information received by the Board agent in the regional office at the
tine the Petition for Certification and the Enpl oyer's Response was
filed.

The Board agent and regional director have a duty to
investigate a petition wthin seven days of its filing and nmake a
determnation as to whether it is tinely. GCal. Lab. Code §1156.3 (a).
Li kew se the enpl oyer has a duty to provide information if it disagrees
wth the petitioner's contention that the nunber of enpl oyees currently
enpl oyed is 50 percent or nore of the enpl oyer's peak agri cul tural
enploynent. 8 CGal. Admn. CGode 820310 (a) (6). |If the Board agent and
regional director are to nake an accurate prediction of peak wthin the
allowabl e tine frane, the enpl oyer should provide all its available

information, particularly as in this case, when
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the infornation involves future plans and policies and thus woul d be
difficult to discover through an i ndependent investigation. Providing
such infornmation after the petition has been accepted and the el ection
hel d, causes needl ess del ay and expense if, as a result the el ection,
I s overturned.

O one occasi on the Board has taken a hi ndsi ght approach to

peak. In John J. Hnore, 3 ALRB No. 63 (1977), peak allegedly occurred

after the election, but before the investigative hearing. Wen the

enpl oyer failed to substantiate its contention of peak wth the actual
figures, the Board dismssed the enpl oyer's objection, That case is
clearly distinguishable fromthe case at hand in that the peak season here
has not yet arrived.

Cal. Lab. Gode 81156.4 requires the Board to "estinate" peak
agricultural enploynent. It also requires that the enpl oyer's payroll
"reflect"” 50 percent peak. Additionally, Cal. Lab. Code 81156 (a) (4)
provi des that upon receipt of a petition, the Board shall imedi ately
investigate it, and if the Board has "reasonabl e cause" to believe that a
guestion of representation exists, the Board shall direct an el ection.

Al of this | anguage suggests that the Board agent and regional director
shal | nmake a reasonabl e determnation of peak based on the information on
hand at the tine of the filing of the petition.

In the present case, the enpl oyer submtted the following to
the regional office on the question of prospective peak: payroll records,
a declaration of Chell stating that the current enpl oynent figures show
that the enpl oyer is less than 50 percent of |ast year's peak, and a chart

identical to Chart No. 3 set out on page 7 of this
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opi nion. Looking at Chart No. 3 and taking into consideration that no
|abor is required for grain during Qctober, one woul d concl ude that the
only increase in production on the part of the enployer is the 300 new
acres of lettuce. There is no nention of the 190 acres of new sprinkl er
system the intent of the enpl oyer to shorten workers' hours by hiring
addi tional workers, the addition of 50 acres of alfalfa or the
possibility of hiring a contract |abor crew The enployer failed to
supply this information at the tinme of the filing of the petition
despite the fact, as testified to by General Manager Chell, that it was
common for the conpany to nake crop and acreage predictions in January
so that |and and equi prent can be obtai ned ahead of tine.

This failure to provide infornmation at the proper tine defeats
the purpose of the Act and regul ati ons which require a determnation on
peak w thin seven days of the filing of the petition. The enployer in
effect is taking the position that an entirely new eval uation of
prospective peak shoul d be nade at this tinme based on the infornation
that is now being provided. M approach, however, will be to reviewthe
deci sion of the Board agent based on the infornation provided to himor
her at the tine of the filing of the petition. If the determnation to
hol d the el ection based on that infornation was an abuse of discretion
then the el ecti on shoul d be overturned.

Based on the information supplied by the enpl oyer at the tine
of the filing of the petition, a practical way to cal culate future peak
woul d be to consider the past year's peak in conjunction wth the

enpl oyer's crop and acreage statistics for |ettuce
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production. The enpl oyer farned 1550 acres of |ettuce in 1977 accordi ng
to Chart Nb. 3. The payroll records which reflect what crop was worked as
wel | as hours, reveal that an average of 37 persons farned 1150 acres
during the 1977 peak week.® This averages out to one person for every 41
acres. If, in 1978, 300 acres of |ettuce are added, approxi mately ei ght
new wor ker positions wll be needed to handle the increase. | find, based
on the infornation supplied in the Enpl oyer's Response, that ei ght new
worker positions is a nunber which reasonably reflects the increased | abor
need of the enpl oyer for the 1978 peak season.

Thi s nunber can be supported by | ooking at nore
obj ective crop and acreage statistics.” In a study called "Estinmated Man-
Hour Requirenents in Selected Galifornia Qrops 1976"¥ done by John W
Maner and Sue E Hayes, the foll ow ng estinated man-hours of | abor per
acre were found for the type of activities perforned by Holtville Farm

enpl oyees in |lettuce in the nonth of Cctober.

fertilizing 0.3
cultivate 0.3
irrigate (2X 2.0 4.0
cultivate 0.3
TOTAL 4.9 hours per acre per nonth, or

1.2 hours per acre per week

6/ This figure is less than the overal | peak average, since two of the
enpl oyees during 1977 peak week worked in alfal fa.

7/ Gal. Lab. Code §1156.4 requires the Board to rely on crop and acreage
statistics which shall be applied uniformy throughout the Sate of
Galifornia. In Ranch No. 1, Inc., 2 ALRB No. 37 (1976), n. 6 the Board
interpreted this provision to apply only to future peak.

8/ Maner, John W and Sue E Hayes, "Man-Hour Requirenent in Sel ected
Galifornia Grops 1976," Cooperative Extension, UC Berkel ey.
-12-



Miltiplying 1.2 hours per acre by the 300 new acres, results in
360 hours of |abor needed to handle the increase. |f, as the payroll
records show the usual enpl oyee during peak week works an average of ten
hours a day, seven days a week, then five new positions woul d have to be
filled by the enpl oyer.¥ General Manager Chell testified that the enpl oyer
al so does ditch work, pipe laying, precision planting and i ncorporation of
her bi ci des during peak tine. The Maner and Hayes study shows such work as
bei ng perforned in Septenber. However, giving the enpl oyer the benefit of
the doubt, only three additional job slots woul d be needed to handl e t hese

19 Thus these statistics bear out

activities given the increased acreage.
an estinmate of a need for no nore than eight job slots to handl e 300 new
acres of |ettuce.

B. Prospective Peak Mt hod

Qce it is determned that the enpl oyer will need ei ght new
positions for the comng peak season, the objection turns on what nethod

is used to determne whether the nunber of agricul tural

9/ This figure is arrived at by multiplying seven days by ten hours -an
enpl oyee woul d put in 70 hours a week during peak week. Three hundred
acres woul d then be divided by 70 - resulting in approxi nately five

posi ti ons.

10/ The study indicates the foll ow ng hours needed to performthese
activities for Septenber:

I ncor por at e her bi ci de 0.3
preci si on pl ant 0.3
sprinkler 1rrigate 2.0
(nove pi pe)
ditch 0. 03
TOTAL 2.63 hours per acre per nonth

.65 hours per acre per week

0.65 tines 300 acres is 195 hours; dividing 195 by 70 hours results in
approxi natel y three new positions.
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enpl oyees on the enployer's payroll during the eligibility period
reflects at |east 50 percent of the peak agricultural enpl oynent.

The enpl oyer argues that the follow ng two step net hod shoul d
be used:

1) Conpare the eligibility period wth the prior season' s peak

enpl oynent figures using the method of averagi ng set out in Mario Sai khon,

2 ALRB No. 2 (1976). In Saikhon an average nunber of enpl oyee days for
the eligibility period was conpared to an average nunber of enpl oyee days
for the peak period. The enpl oyer averages all seven days of the
eligibility period and arrives at a figure of 19. Averaging for the peak
period, the average nunber of enpl oyee days is 39. Gonparing 19 to 39 the
petition would be untinely filed. The UFWin appl yi ng the Sai khon forml a
argues that only the five week days shoul d be averaged. This raises the

i ssue of representative days nentioned in Ranch No. 1, 2 ALRB No. 37
(1976). In that case the Board adopted the idea of unrepresentative days
to deal wth a seven day payroll period where few enpl oyees worked on

Sunday. Ranch No. 1, supra, does not nake clear whether a day is to be

consi dered unrepresentative solely by conparing it to other days where a
greater nunber of enpl oyees worked. Here the URWsupports excl udi ng
Saturday and Sunday as unrepresentative, on the basis of General Manager
Chell's testinony that enpl oyees during the eligibility period generally
worked a five day week as conpared to enpl oyees during the peak period who
work a seven day week. On the basis of that testinony and the fact that
the nunber of enpl oyees during the week days is significantly greater than
the nunber enpl oyed on the weekends, | find that only the five week days
shoul d be used to find an average for the eligibility period.
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Gonparing an average of 23 to the past peak average of 39, a
petition would be tinely for past peak.

2} The enpl oyer woul d then consider whether there will be
an i ncrease or decrease in crops and acreage for the current cal endar
year. king the projected i ncrease of eight newjob positions, and
then conparing the 23 average for the eligibility period to a 47
average for the prospective peak period; the result woul d be that the
petition is untinely by one job slot.

The UFWargues that two possible theories could be used to
determne peak. The first theory is that set forth in the cases of
Val dora Produce (., 3 ALRB No. 8 (1977) and Kawano Farns, Inc., 3 ALRB

No. 25 (1977), where the Board conpared the nunber of enpl oyees during
peak wth the nunber of enployees during the eligibility period. This is
adfficult theory to use for prospective peak because of the uncertainty
In the exact nunber of enpl oyees that wll be hired. A though | have
determned that the enpl oyer will need eight job slots, it is possible
that the enployer will hire nore than just eight persons to fill this
need. Assumng, however, that only eight people wll be hired, and addi ng
those eight to last year's peak total of 49, 57 enployees in all woul d be
expected to work during the peak season. The UFWdetermned that 33
enpl oyees worked during the eligibility period and therefore woul d fi nd
the petition tinely. | find only 28 workers worked during the eligibility
period and the petition would therefore be untinely by one enpl oyee.

The theory which the UWFWrelies on to determne peak was
suggested by the Investigative Heari ng Examner's Decision adopted by
the Board in Hgh and Mghty Farns, 3 ALRB No. 88 (1977), slip
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opinion at 19. This theory conpares the total nunber of enpl oyees
eligible to vote to an average enpl oyee day during the peak period. |
woul d adopt this theory as nost accurately reflecting the intent of the
Act and as the easiest to use when predicting prospective peak. This
theory gives equal consideration to all enpl oyees who work during the
eligibility period, when determni ng whet her the nunber of enpl oyees
during the eligibility period reflect 50 percent of peak enpl oynent. GCal.
Lab. Code 81156 states that "the nunber of agricul tural enpl oyees
currently enpl oyed by the enpl oyer naned in the petition as determ ned
fromhis payrol| immediately preceding the filing of the petition, is not
| ess than 50 percent of his peak agricultural enploynent..." This | anguage
suggests that the total nunber of enpl oyees enpl oyed during the period
shoul d be conpared to the peak statistic. The Act does not provide that
this nunber shoul d be averaged.

The result of averaging the eligibility periodis tolimt the
nunber of elections to be held a year - even though a representative
nunber of the enpl oyees may be on hand to vote. The argunent can be nmade
that where there is high turnover of enpl oyees an average wll give a nore
representative picture of the enployer's work force. However, inthis
case, there is no turnover. The enpl oyer enpl oys steady workers who do
not all happen to work five days of the eligibility period. Attenpting to
find an average enpl oyee day during the eligibility period when there is a
steady work force is inconpatible wth the intent of the Act which gives
equal rights to all farmworkers to vote regardl ess of how nany days they

worked during the eligibility period.
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It is also inconpatible wth the wording of the Act itself which states
the nunber of workers shoul d be conpared to peak enpl oynent.

| dofindit reasonable to average the nunber which wll
represent the enpl oyer's peak enpl oynent. Peak enpl oynent is an estinate
of the nunber of agricultural enpl oyees needed by the enpl oyer to perform
particular agricultural activities during the enpl oyer's busiest tine of

year. In Mario Saikhon, 2 ALRB No. 2 (1976), a strict body count was

found to give an inaccurate picture of the enployer's actual |abor needs
during peak season when there is a high turnover. For exanpl e, 500
peopl e may be hired to do a job which denands only 100 job positions per
day. Using an average nunber of enployee days w il reflect the nunber of
job slots needed to performthe work regardl ess of high or |ow turnover.
The figure arrived at wll be nore stable and predictable. Additionally,
where future peak is to be predicted, estinating the enpl oyer's | abor
requirement in terns of positions will be easier than predicting the
actual nunber of people the enployer will hire.

Appl ying the above described theory in the present case
wll give the followng results. Atotal of 28 workers worked during
the peak period. The peak enpl oynent figure for the 1977 peak week
was 39; adding eight job slots to this nunber, the prospective peak
enpl oynent woul d be 47. Twenty-eight is nore than 50 percent of 47,
therefore | find the petition to be tinely fil ed.

Based on the failure of the enployer to showthat the Board

agent abused his or her discretion in determning that the
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nunber of enpl oyees enpl oyed during the eligibility period was at
| east 50 percent of the enpl oyer's expected peak, enploynent, |
recomend that the enpl oyer's objection be dismssed and that the
UFWbe certified as the excl usive bargai ning representative of all
the agricultural enpl oyees of the enployer in the Sate of
Galifornia.

DATED July 18, 1978

Respectful |y submtted.

/éé.ﬂ.an Matehawo iiantyy
SUSAN VATGHAV URBANET O
I nvestigative Hearing O ficer
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In the Matter of:
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and
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The Investigative Hearing Examner' s Deci si on,
page 12 , line 4 has been corrected to read as foll ows :
"...persons fanned 1550 acres during the 1977 peak week.?
This averages ..."

DATED  August 15, 1978
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RALPH FAUST
Executive Secretary, ALRB
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