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DEAQ S ON AND CREER
n June 6, 1977, Admnistrative Law Gficer (ALO Robert LeProhn

i ssued the attached Decision in this case. Thereafter, Respondent and
General Gounsel each tinely filed exceptions and a supporting brief, and
Respondent and Charging Party tinely filed reply briefs.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this nmatter
to a three-nenber panel.

The Board has considered the record and the ALO's Decision? in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findings,?

and concl usions of the ALO as nodi -

YEnpl oyee Joe Acevedo' s surnane is incorrectly spelled "Accuedo" in the
ALO s Deci si on.

ZRespondent excepts to the ALOs credibility resol utions. Ve
Wil not reverse an ALOs credibility resolution unless the clear preponderance
of all the relevant evidence convinces us that it is incorrect. Sandard Dy
Vél | Products, Inc., 91 NLRB 544, 26 LRRM 1531 (1950); Adam Dairy dba Rancho
Dos Ros, 4 AARB No. 24 (1978).

(footnote 2 continued on page 2)



fied herein and to adopt his recormended O der, wth nodifications.

Respondent excepts to the ALOs conclusion that it violated Section
1153(a) and (b) and 1154.6 of the Act by hiring two | abor-contractor crews and
attenpting to staff themwth pro-Teanster and/or anti-U~Wworkers, while
excl uding UFWsynpat hi zers, in order to arrange for a Teanster victory in the
I npendi ng representation el ection anong its enpl oyees. V¢ reach the sane
conclusion as did the ALQ but we do so wthout relying, as did the ALOin

part, on the "inherently destructive" doctrine of NNRBv. Qeat Dane Trailers,

388 US. 26 (1966). There is anpl e record evi dence, based on the circunstances

surroundi ng the recruitnment and use of the two | abor-contractor

(footnote 2 conti nued)

VE\ALi Ind the ALOs credibility resolution herein are supported by the record as
a whol e.

The General (ounsel alleged in Paragraph 21(m of the Conpl ai nt, that
Respondent di scharged ei ght named enpl oyees in violation of Section 1153(c) and
(a) of the Act. The ALOconcluded that all eight were termnated in violation
of Section 1153(a) and that the di scharge of one of these enpl oyees, Joe
Pl acencia, also constituted a violation of Section 1153(c). No exception was
taken to the ALOs failure to address the al l eged Section 1153(c) viol ation as
to the other seven enpl oyees. However, the ALO shoul d nake findi ngs and
conclusions regarding all allegations set forth in the Conpl ai nt i ch are not
del eted by anendnent or expressly w thdrawn. _ _ _

Wth respect to the ALOs findings and concl usi ons concerni ng the issue of
access to the Enpl oyer's buses, raised in Paragraph 21(j) of the Conpl aint, we
note that this issue has been further clarified by our regulations. See 3 Gal.
Admn. Gode Section 20900(e) (3) (A (1976).

A though we affirmthe ALOs dismssal of Paragraph 21(aa) of the Conpl ai nt
for want of an exception, we expressly reject his statenent that unequal access
“not sufficiently heinous to result in setting an el ection asi de woul d not be
violative of Section 1153(a) or (b)." Wile an incident of disparate access
mght constitute unlawful assistance or interference, it mght not be grounds
for setting aside an el ection where, for exanple, the nargin of victory
indicates that the incident did not affect the results of the el ection.
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crews, to support our conclusion that Respondent wllfully arranged for persons
to becone enpl oyees for the primary purpose of voting in the election. V& al so
concl ude that the conduct of Respondent which was found by the ALOto have
violated Section 1153(a) and (b) also viol ated Section 1153(c), inasnmuch as it
constituted discrimnation in hiring which both encouraged nenbership in the

Teansters uni on and di scouraged nenbership in the UPW¥

General (ounsel excepts to the failure of the ALOto provi de a nake-
whol e renedy for the nenbers of the two unlawful ly retai ned crews, arguing that
the crew nenbers suffered fromRespondent' s conduct when they were termnated
prenaturely before the end of the harvest once Respondent's unl awful purpose
had been achi eved. V¢ decline to provide such relief herein as the record
supports the ALOs conclusion that the two crews were laid off nearly three
weeks after the el ection because of their poor work perfornance.

Respondent excepts to the ALOs finding that it violated Section
1153(a) by the statenents of its supervisors, to enpl oyees at a pre-el ection
party sponsored by Respondent, to the effect that the party was given by
Respondent to encourage the crew nenbers to vote for the Teansters and t hat
they shoul d vote for the Teansters. Wile it is true that an enpl oyer is
entitled to state its preference for one of tw rival unions, Respondent went

beyond t he bounds of such protected statenents when it |inked the

A though this conduct was not alleged in the Conplaint as violative of
Section 1153(c), this matter was fully litigated and is clearly related to
thehchar ges that Respondent violated Sections 1153(a) and (b) and 1154.6 by
such conduct .
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awarding of a benefit, the party, to its support for the Teansters, As
Respondent supported its preference wth the |argesse of whiskey and steaks,
enpl oyees coul d reasonabl y expect that such benefits would continue if they
supported the Teansters but would be wthheld if they failed to do so. Such
attenpts to influence enpl oyees in the choice of a bargaini ng representative,
naturally tend to interfere wth enpl oyees' exercise of their Section 1152
rights. 4
GROER
By authority of Labor Gode Section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that the Respondent, Mario Saikhon, Inc., its
of ficers, agents, successors and assigns, shall:
1. Gease and desist from
(a) Seizing union records, docunents, or naterial from
enpl oyees w thout their consent;
(b) Threatening enpl oyees that it wll stop
planting | ettuce, change crops, or otherw se reduce the nunber of workers
it enploys if enployees join, assist, or sign union authorization cards

for the UFW or if the UPAWw ns an ALRB

YW do not agree with the ALOs treatnent of the allegation that Respondent
violated Section 1153(b) by its conduct at the party. In lhited Sates Postal
Service, 205 NLRB 607 (1973) , no unl awful assi stance was found where the
enpl oyer used one of two rival unions as a conduit for conducti n? an enpl oyee
picnic and there was no evidence that the union used the picnic for partisan
advantage. In the instant case, Respondent both sponsored and organi zed t he
pi cnic and engaged in such partisan conduct as distributing Teanster buttons
through a supervisor and stating that the party was given to encourage
enpl oyees to vote for the Teansters. However, we nmake no finding regarding the
al | eged Section 1153(b) violation since no exception was fil ed.
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representation el ection;

(c) Denying access to its premses, including its buses, to agents
or representatives of the UFWor any other |abor organization seeki ng such
access pursuant to 8 Gal. Admn. (ode Section 20900 et seq;

(d) Denying access to its buses to enpl oyees engaged i n organi zi ng
activity for the UPWor any ot her |abor organi zation during non-work tineg;

(e) Assaulting UFWor other union representatives who are
attenpting to contact or comuni cate wth its enpl oyees;

(f) Denying access to pl aces where enpl oyees reside on
Respondent's premses, including its |abor canp, to UFWor ot her union
representati ves who are attenpting to contact or communi cate w th enpl oyees
residing therein;

(g Dscharging, refusing to hire or rehire, or
otherw se discrimnating agai nst any agri cul tural enpl oyee because of hi s/ her
UFWor ot her uni on nenbership, activities, or support;

(h)y WIIlfully hiring enpl oyees for the prinary purpose of
voting in an ALRB representation el ecti on;

(i) Promsing or granting dinners, parties, or other benefits to
enpl oyees for the purpose of encouraging themto vote for the Teansters or any
other |abor organization in an ALRB el ection or of otherw se influencing their
choi ce of a coll ective-bargai ning representative.

(j) Inany other manner, interfering wth, restraining, or
coer ci ng enpl oyees in the exercise of rights guaranteed by Labor Gode Section

1152;
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2. Take the follow ng affirmative action which is necessary

to effectuate the policies of the Act:¥

(a) Imediately offer enpl oyees Havio A g o, Oesencio
Gastillo, Fdencio Gastillo, and Quz Gastillo full reinstatenent to their
fornmer positions wthout prejudice to their seniority or other rights and
privileges and nake themwhol e for any | oss of pay and ot her econom c | osses
they have suffered as a result of Respondent's discrimnation, plus interest
thereon at seven (7) percent per annum

(b) Make whol e enpl oyees M ses Soto, Mictor Acosta, Carlos
Mbjica, and Sal vador Aguirre for any |oss of pay and ot her economc | osses they
have suffered between Decenber 26, 1975 and January 26, 1976, inclusive, as a
result of Respondent’'s discrimnation, plus interest thereon at seven (7)
percent per annum

(c) Imediately offer enpl oyees Mguel Sosa Ronal es, Dom ngo
Gnzal es, Ranon Montel | ano Acosta, Jose Arredondo Meza, and Jose H acencia full
reinstatenent to their former positions wthout prejudice to their seniority or

other rights and privi-

YDoningo Gnzal es was found by the ALOto have been unlawful ly laid off, but
was not included, apparently inadvertently, anong those designated for nake-
whol e relief by the AAQ V¢ find that Gonzales is entitled to such relief and
therefore provide it for himin our Qder. The backpay for all those entitled
toit by this order shall be calculated in the manner established by this Board
in Sunnyside Nurseries, 3 ALRB No. 42 (1977).

A though the ALOdid not include in his recoomended O der reinstatenent for
the enpl oyees designated in subparagraphs (c) and (d) bel ow, we provide for
such reinstatenent in order to fully effectuate the policies of the Act.
However, the Respondent shall be required to conply wth the affirnative
provisions of the Board s Oder only to the extent that it has not al ready done
SO.
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| eges and nake themwhol e for any | oss of pay and ot her economc | osses they
have suffered as a result of Respondent's discrimnation, plus interest
thereon at seven (7) percent per annum

(d) Imediately offer each and every enpl oyee enpl oyed i n Tony
Mont ej ano' s crew on January 27, 1976, full reinstatenent to their forner
positions wthout prejudice to their seniority or other rights and privil eges
and nmake themwhol e for any | oss of pay and other economc |osses they have
suffered as a result of Respondent's discrimnation, plus interest thereon at
seven (7) percent per annum

(e) Preserve and nake available to the Board or
Its agents, upon request, for examnation and copying, all payroll records and
reports, and other records necessary to determne the amount necessary to nake
whol e the enpl oyees naned in paragraphs 2(a), (b), (c), and (d) above;

(f) Sgnthe Notice to Enpl oyees attached hereto. Won its
translation by a Board Agent into appropriate | anguages, Respondent shall
reproduce sufficient copies in each |anguage for the purposes set forth
hereafter,

(g Dstribute copies of the attached Notice in
appropriate | anguages to all present enpl oyees and to all enpl oyees hired by
Respondent during the twel ve (12) nonth period fol | ow ng i ssuance of this
Deci si on;

(h) Ml copies of the attached Notice in all
appropriate | anguages, within 31 days fromreceipt of this Oder, to all

enpl oyees enpl oyed by Respondent since (ctober 28, 1975;

5 ALRB Nb. 44



(i) Post copies of the attached Notice in all
appropriate | anguages in conspi cuous places on its property for a period of 90
consecutive days, at tines and places to be determned by the Regi onal
Drector. Respondent shall pronptly replace all Notices which have been
altered, defaced, covered, or renoved.

(j) Arrange for a representative of Respondent or a Board Agent
to read the attached Notice in appropriate | anguages to Respondent's assenbl ed
enpl oyees. The Notice shall be read on conpany tine to each crew of
Respondent ' s enpl oyees enpl oyed during the 1979 peak period of enpl oynent. The
Board Agent shall be given a reasonabl e anount of tine after each reading,
outsi de the presence of Respondent’'s agents and supervi sors, to answer
guesti ons whi ch enpl oyees may have about the substance of the Notice and their
rights under the Act. P ece-rate workers shall receive conpensation for tine
lost at a rate conputed by taking the average hourly pay earned during the
remai nder of the day and applying that to the tine consuned during the reading
of the Notice and the question-and-answer period; and

(k) Informthe Regional Drector inwiting wthin 30 days
after issuance of this Oder and thereafter,

TITHELTTTETTT T
TITHELTTTETTT T
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upon the Regional Drector's request, report in witing on the steps Respondent
has taken to conply with this Qder.
Dated: June 25, 1979

GERALD A BROM Chai r nan

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

5 ARB NO 44 9.



NOT CE TO BEMPLOYEES

After a hearing in which each side had a chance to present its
side of the story, the Agricultural Labor Relations Board has found that we
have interfered wth the rights of our enpl oyees. The Board has ordered us
to post this Notice and to take other actions.

V¢ will do what the Board has ordered and al so tell you that
the Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze t hensel ves;

2 To form join or help unions;

3. To bargain as a group and to choose whomthey want to
speak for them

4. To act together wth other workers to try to get a contract
or to help and protect one another; and

5. To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

o VEE WLL NOT threaten to go out of the |ettuce business or otherw se
elimnate any jobs for workers because of your feelings about, actions on
behal f of, or nenbership in the UFWor any ot her |abor organizati on;

VE WLL NOT take union naterial fromyou w thout your
per m ssi on;

VE WLL NOT assault UFWor ot her uni on organi zers who are trying
totak to you;

VEE WLL NOT interfere wth UFWor other uni on organi zers who cone
onto our land, into our buses, or into our |abor canp to talk to you about the
uni on when they are there as the | aw al | ows;

VE WLL NOT interfere wth enpl oyees who go into our buses on
non-work tine to talk to you about the union;

VEE WLL NOT hire farmworkers for the prinary purpose of having them
vote in any el ection conducted by the Agricultural Labor Rel ations Board,;

VEE WLL NOT di scharge or refuse to hire or rehire workers

because of their support for, nmenbership in, or activity on behal f of the
UFWor any ot her union;

5 ALRB Nb. 44
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VEE WLL NOT promse or grant dinner, parties, or other benefits
to enpl oyees for the purpose of encouraging themto vote for the Teansters
or any other |abor organization in an ALRB el ecti on.

VE WLL C-FER the workers naned below their jobs back, if they
want them and we wll pay each of them any noney he/she |ost because we
di scharged t hem

Havio Algjo
Gesencio Castil |
F dencio Gastillo
Guz Gastillo

M guel Sosa Roral es
Dom ngo Gnzal es

Ranon Mont el | ano Acost a
Jose Arredondo Meza
Jose P acenci a

(0]

VEE WLL PAY the workers naned bel ow any noney t hey | ost because
we di scharged t hem

Mbi ses Soto

M ctor Acosta

Carlos Myjica

Sal vador Aguirre

VE WLL GFFER each worker who worked in Tony Montejano' s crew on
January 27, 1976 his job back and we w |l pay each of themany noney they | ost
because we did not start Montejano' s crew on Decenber 17, 1975.

MAR O SALKHON | NC

Dat ed: By:

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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Mari o Sai khon, |nc. 5 ARB Nb. 44

Case Nos. 75-CE3-| 76- CE-64- (R
75- C&- 12- | 76- CE- 69- E(R
75- C&- 23- | 76- CE-69-1 - E(R
75- CE- 69- E(R 76- CE- 69- 2- (R
75-C&-2-E(R) 76- C&- 78-E(R
76-C&-3-E(R) 76- CE-94-E
76-C&-33-H R 76- C&- 105-E
76- CE-56- E( R 76- C&- 117-E
76- CE- 62-E( R 76-C&-1 -E

ALO DO S ON

The ALO concl uded that Respondent viol ated Section 1153(a) of the
Act by: (1) seizing and destroyi ng uni on docunents in the possessi on of
an enpl oyee; (2) threatening to cease planting lettuce if the UFWwon the
el ection; (3) denying UFPWorgani zers access to enpl oyees on Respondent's
buses prior to work; (4) denying an enpl oyee engaged i n organi zati onal
activity access to enpl oyees on Respondent's bus prior to work; (5)
accelerating a truck and nearly hitting an organi zer who was speaki ng to
enpl oyees, and shouting an obscenity as the truck passed them (6)
denyi ng UFWorgani zers access to its labor canp; and (7) giving a party
for a crew one week before the el ection at which it urged enpl oyees to
vote for the Teansters and told themthat the party was intended to
encourage a Teanster vote. The ALO concl uded that Respondent did not
violate Section 1153(a) by causing a bus to | eave early fromthe
collection situs, noting that the General Gounsel had failed to prove an
garl y departure, and that assumng it departed four mnutes early, it was
e mnims.

The ALO concl uded there was no viol ati on of Section 1153(b) and (a)
wher e Respondent ordered URWorgani zers to leave its fields while
permtting Teanster organi zers to renain for about one-hal f hour
[ Paragraph 21(aa)]. A though rejecting Respondent's argunent that the
unequal access was de mnims, the ALOreasoned that as one instance . of
unequal access was not sufficient to warrant setting an el ection aside, it
could not constitute a violation of Section 1153(b) or (a). The ALO
concl uded there was no viol ati on of Section 1153(b) and (a), as alleged in
Par agraph 21(ee) based on unequal access to the labor canp granted to the
UFWand Teansters; he found that there was no di sparate treatnent.

Reasoni ng that Respondent's speech was protected by Section 1155, the ALO
concl uded there was no violation of Section 1153(b) and (a) where its
supervi sor told enpl oyees over a card gane: "Let's vote Teansters
tonorrow so we can keep the boss happy. "

The ALO concl uded that Respondent viol ated Sections 1153(b) and (a)
and 1154.6 by hiring two crews to help the Teansters wn the
representati on el ection [Paragraph 21(t)]. The ALOfound that the
enpl oyees were hired through a | abor contractor for the first tine, that
one regul ar crewwas activated later than usual, that the new crews were
nore expensi ve than the regul ar crew, that the new crews were not limted
in size as were the others, that nenbership in the new crews was
condi ti oned upon not bei ng pro-UFW that forner enpl oyees
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of Respondent were not used in the new crews, and that the new crews were
retained after their ineptitude was di scovered by Respondent. The ALO
reasoned t hat because Respondent's schene was so inherently destructive of
workers' right to a fair representation election, a violation of Section
1154. 6 coul d be found despite evidence that the new crews did performwork
and that no proof of specific notivation or of primary purpose woul d be
required, citing NNRBv. Geat Dane Trailers, 388 US 26 (1966). The ALO
further found that even if the conduct was not treated as i nherently
destructive, it was shown that Respondent wllfully arranged for persons
to becone enpl oyees for the prinmary purpose of voting in the el ection. The
ALO al so concl uded that Respondent viol ated Section 1153 (a) by failing to
hire the nenbers of the crewreﬁl aced by the two | abor contractor crews
which were hired to influence the results of the el ection ¥Paragraph 21
(m]. As to one nenber of the r_(le_ﬁl aced crew the ALOalso found a

viol ation of Section 1153(c). e ALO declined to provi de back pay for
the nenbers of the two |abor contractor crews who were termnated prior to
the end of the season as he found that these two crews were term nated
because of their poor work perfornance al nost a nonth after the el ection.

The ALO concl uded there was no viol ation in Respondent's denial on
Novenber 5, 1975, of a cutting job inits Arizona harvest to a thinning
enpl oyee because of his union activity; the ALOdiscredited the enpl oyee's
testinony that certain incrimnating statenents were nade by a supervi sor,
found that there was a busi ness reason supporting the decision not to use
the enpl oyee's crewto cut, and further found that the forenan who
all egedly promsed the enpl oyee a cutti n? job did not have the authority
to ensure such a transfer [Paragraph 21( )i. The ALO al so concl uded t hat
Respondent did not refuse to enpl oy UFWsupporters in its Arizona harvest
operation, finding that none of the enpl oyees in question was deni ed such
work and that no discrimnatory conduct was established [ Paragraph 21(d)].

The ALO concl uded there was no viol ation of Section 1153 (c) and (a)
based on the alleged refusal to rehire three enpl oyees on Decenber 15,
1975 [Paragraph 21(n)]. Nb evidence was presented as to one enpl oyee, the
ALOfound no job application by another, and the ALOfound that the third
enpl oyee had rejected an offer earlier in the season and had not engaged
in protected activity during this period. The ALO al so found that _
Respondent did not refuse to hire Jose Santos Llamas as a cutter for its
operation in Arizona on Decenber 15, 1975, because of his union activity,
as alleged in Paragraph 21 (p); the ALOreasoned that the enpl oyee's
seniority did not entitle himto work in the Arizona harvest. The ALO
further found that Respondent did not refuse to hire Daniel Qchoa because
of his union activity, as alleged in Paragraph 21(x), based on Cchoa' s
lack of credibility and the consequent failure to prove (rhoa's job
appl i cation.

The ALO concl uded that Respondent did not fire three enpl oyees in
January 1976 because of their union activity, as alleged in Paragraph
21(bb), finding that these enpl oyees quit voluntarily. The ALOfound that
Benito Qutierrez was not discharged in January 1976, but was laid off for
| ack of work, and concluded that his |ayoff was
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not in violation of Section 1153(c) and (a) as all eged i n Paragraph 21
(99).

The ALO concl uded that Respondent di scharged three brothers and their
hal f-brother in February 1976 in violation of Section 1153 (c¢) and (a),
rej ecti ng Respondent' s defense that the four enpl oyees were fired for
leaving 1n md-shift wthout permssion [Paragraph 21(jj)J. The ALO not ed
that two of the brothers and the hal f-brother were known active uni on
supporters, that the brothers were perceived as a group and Respondent
suspected that the renainig brother was al so a uni on supporter, and that
leaving in md-shift had never been a basis for di scharge before as ot her
enpl oyees had |l eft in md-shift wthout permssion wthout incurring any
discipline. However, the ALO concluded that Respondent did not violate
Section 1153 (¢) and (a) when he arrived late for work after attending the
pre-el ection conference, finding that no di scrimnatory conduct was
establ i shed [ Paragraph 21(ff)].

The ALO concl uded that Respondent termnated four enpl oyees in
Decenber 1975 because they were believed to be UPWsupporters, as al |l eged
I n Paragraph 21(w), in violation of Section 1153(c) and (a). The ALO found
that the experienced workers had not been criticized for their work, that
they were termnated at the close of their only day of work for Respondent
and on the sane day they were seen signing union authorization cards and
talking to organizers in the fields, and that the workers were told that
ther_e was no work for thembecause they lived in Mxicali and were

avi st as.

The ALO concl uded that Respondent did not di scharge two enpl oyees
in July 1976 because of their union activity, as alleged in Paragraph
21(11), inviolation of Section 1153(c) and (a). The ALO found that
one of the enpl oyees had not engaged in any protected activity, and
tha’lt( t he egpl oyees were termnated because of their undi sputed poor
work record.

The ALO concl uded that Respondent did not refuse to hire Teresa
Bri seno because of her husband' s union activity in early Gctober 1976 as
alleged in Paragraph 21(mm), in violation of Section 1153(c) and (a). The
ALO found that Teresa Briseno had not engaged in any union activity
hersel f, that although her husband was anong the nost active union
supporters, he had not engaged in any union activity since the January 1976
election, that Teresa Briseno had worked ten scattered days between April
and June 1976, and that when work was sought for Teresa Briseno there was
no work avail abl e.

The ALO al so concl uded that Respondent did not refuse to hire
Enri que Zanbrano i n Novenber 1976 because of his union activities, in
violation of Section 1153 (c¢) and (a), as alleged in Paragraph 21 (nn, The
ALOfound that there was no evidence that work was avail abl e when Zanbr ano
appl i ed for work.

BOARD DEO S ON

The Board affirned the ALOs concl usion that Respondent viol ate
Section 1153(a) by destroyi ng uni on docunents, by threatening to
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cease lettuce planting, by denying URWorgani zers and an enpl oyee acti vi st
access to Respondent's buses, by assaulting a UFWorgani zer, by denying
U-Worgani zers access to its | abor canp, and by giving enpl oyees a party
to encourage support for the Teansters.

The Board affirned the ALOs concl usion in the absence of
exceptions, that Respondent did not violate Section 1153(b) and (a) by
granting unequal access, but expressly rejected the ALO s stat enent
that no violation coul d be found unl ess the conduct woul d warrant
setting aside an el ection.

The Board affirned the ALOs concl usi on that Respondent viol ated
Sections 1153(b) and (a) 1154.6 by willfully hiring two new crews for the
prinmary purpose of voting in the election, although the Board declined to
rely on NNRBv. Geat pane Trailers, supra. The Board found that
Respondent al so violated Section 1153(c) by this conduct. The Board
affirned the ALOs concl usi on that Respondent viol ated Section 1153(a) by
failing to hire its regular crewinstead of the two new crews, and the
ALO's concl usion that Respondent al so violated Section 1153 (c) by failing
to hire one menber of this regular crew The Board noted that no exception
was filed regarding the ALOs failure to address the all egati on t hat
Respondent violated Section 1153 (c) by failing to hire the other nenbers
of the regular crew but the Board stated that ALGs shoul d nake findi ngs
and conclusions regarding all allegations set forth in the Conpl ai nt which
are not deleted by anendnent or expressly wthdrawn. The Board affirned t he
ALO s refusal to provide nmake-whole relief to the nenbers of the two _
unlawful ly hired crews, finding that they were di scharged because of their
poor work record.

The Board affirned the ALOs concl usion that Respondent viol at ed
Section 1153 (c) and (a) by di scharging four enpl oyees in February 1976,
as alleged in Paragraph 21(jj), and by paying off four enpl oyees In
Decenber 1975, as all eged i n Paragraph 21(w).

The Board al so affirned the ALOs concl usion that Respondent did not
violate Section 1153(c) and (a) by discharging two enpl oyees in July 1976,
as alleged in Paragraph 21(11), or by failing to hire Teresa Briseno in
Qctober 1976, as alleged in Paragraph 21 (mm) .

The Board ordered Respondent to cease and desist fromits unl aw ul
practices, to rehire and make whol e the enpl oyees it unlawful |y
termnated, and to post, nail and distribute an appropriate renedi al
Notice to Enpl oyees.

This case sumary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB.

5 ALRB Nb. 44 4,
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DEO S ON

STATEMENT F THE CASE

RCBERT LePRCHN Administrative Law Gficer: This case was heard
before ne in B Centro and Braw ey, Galifornia, commencing on February 7, 1976,
and finishing on March 16, 1976. The Arended Conpl ai nt issued January 14, 1977,
an Anendnent to Conpl ai nt i ssued January 20, 1977. The Amrended Conpl ai nt
enconpassed 19 charges and anended charges filed during the period between
Novenber 7, 1975, and January 12, 1977. Miolations of Sections 1153(a), (b) and
(c) and Section 1154.6 are all eged. The char ges,
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anended charges, anended conpl ai nt and anendnment to conpl ai nt were each dul y
served upon Respondent .

At the outset of the hearing the notion of the Uhited Farm VWrkers
of Anerica, AFL-AO (UW, as Charging Party, to intervene was granted. Al
parties were given a full opportunity to participate in the hearing, and after
the close of the hearing the General (ounsel filed Requested F ndings of Pact
and Respondent filed a Post Hearing Brief.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of briefs filed by the
parties, | nmake the follow ng:

F ND NG G- FACT

. Jurisdiction

Mari o Sai khon, Inc., hereinafter called Sai khon or Res-
pondent, |Is a corporation engaged in agriculture in Inperial Gounty,
Galifornia, and is an agricultural enployer wthin the neaning of Labor Gode
Section 1140. 4(c).

The Lhited FarmVWrkers of Amwerica, hereinafter called UFWor
Lhion, is an organi zation in which agricultural enpl oyees participate. It
represents those enpl oyees for purposes of collective bargaining, and it deal s
wth agricultural enpl oyers concerning grievances, wages, hours of enpl oynent
and conditions of work for agricultural enpl oyees. The UFWis a | abor
organi zation wthin the neaning of Labor Code Section 1140. 4(b).

2. The Alleged Unfair Labor Practices

Respondent is alleged to have violated Section 1153(a) in the
fol lowing respects: threats of |oss of enploynent; assaults *® upon an enpl oyee
and upon an organi zer; denial of access to organizers; arrest of organizers;
disparate treatnent with respect to access as between the Teansters and the
UFW hiring persons for the prinary purpose of voting in a representation
election; termnating and refusing to hire supporters of the WW and
soliciting support for the Teansters.

The conpl aint alleges that Respondent viol ated Section
1153(b) by hiring Teanster supporters; by expressing a preference
for the Teansters; by giving sel ected workers a party for the purpose of
securing votes for the Teansters; by soliciting Teanster support through gifts
Iofbllquor; and by permtting unlimted Teanster access to its fields and Its
abor canp.

Sonme 32 persons are alleged to have been discrimnatorily

termnated or refused hire wth the obj ect of discouraging nenbership in the
UFWin violation of both Sections 1153(c) and 1153(a).

- 2.



Respondent is alleged to have violated Labor (ode Section
1154.6 by inporting two |abor contractors who provi ded 126 enpl oyees
hired for the prinmary purpose of voting in a representation election.
This action is also said to be violative of Sections 1153(a)
and (b).

3. The Enpl oyer's (peration

Mari o Sai khon, Inc., is engaged in farmng | ettuce, wheat,
wat ernel ons and cantaloupe. It is the Saikhon |ettuce operations in the
Inperial Valley (hereinafter called the Valley) wth which this
case is concer ned.

During a period of approximately eight nonths, starting
about md-Septenber and ending in md-April of the followng vyear,
Saikhon, Inc., is engaged in the growng and harvesting of [lettuce.
The cycle starts wth weeding and thinning in Wlton, Aizona,
about Septenber 20. In early Cctober, the crews nove to the Valley
tothin and cut. I'n md-Novenber part of the work force returns to
Wlton for the harvest, the balance stays in the Valley to continue
thinning operations. The Wlton harvest |asts until md-Decenber, at which
tine the Valley harvest begins. There is no overlap of cutting operations
and no hiatus between them In the 1975-1976 season cutting ceased in
Vel ton on Decenber 13. It began in the Valley on Mnday, Decenber 15, and
continued until the latter part of Mrch, 1976. The cycle ends wth a
return to V&l ton for a second harvest, |asting approxi nately one nonth.

VWeding and thinning work is hourly rated. The crews are
nmade up of wonmen and older workers who do not nove into harvesting
together wth workers who thin in order to get the nore lucrative
harvesting work. Harvesting crews are paid on a piece-work basis, and
harvest workers earn considerably nore per day than do thinni ng workers.

_ Qutting and packing work is done by trios, a group of three
workers, two of whomcut while one packs the cut |lettuce into cartons. For
the nost part, the trio nenbers trade off anong thenselves as between
cutting and packing; however, there are sone workers who do not cut. The
opti mum nunber of trios to a crewis in the range of 11-13. In addition to
the cutter/packers, the crews consist of |oaders, closers, a stitcher and
a water person. The stitcher folds and stitches (staples) enpty cartons
into which the lettuce is packed. The packed lettuce is watered, the
carton is closed by the closer and then loaded in the field onto flatrack
trucks to be noved to a vacuumcool er. A crew s cutter/packers and cl osers
each earn the sane anount of noney. Earnings are based upon application of
a piece rate to the crews harvest. Loaders are paid by the carton at a
rate different fromother crew nenbers.

Sai khon uses the Qul f service station in Cal exi co as an
assenbl y poi nt for workers during the Valley thinning season and
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during both the thinning and cutting operations in Vélton. Buses are provided
to transport the workers to and fromVélton, Arizona, and to and fromthe
fields during the Valley thinning season. No transportation i s provided during
the Vall ey harvest.

Each crew forenan has full control over his crewwth respect to
hiring and firing. He has this authority only wth respect to his own crew He
has no authority to transfer a nenber of his crewto another crew A worker
mght be fired by one foreman and hired by another. Wil e crew forenen
det erm’hne who to hire, Mario Sai khon determnes how nany trios are to be used
in each crew

In sel ecting enpl oyees for the harvest crews, preference
is given to those workers who cone every year and who work the pre-
harvest season. S nce cutting is nore lucrative to the worker, and
good workers prefer to work only under piece-work conditions, giv-
ing the preference is the technique used to get workers for
thinning. No formal seniority systemis maintained, no seniority
roster i s kept however, the forenen attenpt to effect |layoffs on a
seniority basis, subject to nenory limtations. The application of
this principle varies with the foreman. Ignacio Al varez retains
t hose who have worked the longest in his crewwhen a | ayoff is necessary.
Santiago Herrera retains those who have the | ongest service with
Sai khon. Jesus Vera gives preference to those who have worked the nost
(hel ped the nost) for him These are peopl e who hel p in the
thinning and arrive when the season starts.

For the nost part, Sai khon workers return year after year. None of
the regular forenen go to the border in Calexico, "the hole," to recruit
enpl oyees. It is not necessary. The word is spread anong the workers by the
forenen and by the workers that the season is about to start. Vrkers "present
t hensel ves” to their respective foreman at the Qulf station and are enpl oyed.
In sone cases workers are contacted at their hones by their forenen.

Santiago Herrera, Ignacio Al varez and Jesus Vera are the forenen of
the three basic |lettuce crews used by Sai khon. Tony Mntejano is the forenan
of a cutting crew which custonarily 1s forned about two weeks after the Vall ey
harvest starts. The parties stipulated that each of the forenen is a
supervi sor wthin the meani ng of Section 1140.4(J) of the Act, and | so find.
These forenen are in turn responsible to Leonardo Barriga, who i s a general
forenan. He does no hiring and has done none for at |east five years.
when he is asked for a Job, he refers the person to a foreman. Barriga
has overal |l responsibility for directing the work of all
crews custonarily used in the lettuce harvest. The parties stipulated, and I
so find, that Barriga is a supervisor wthin the nmeani ng of Section 1140. 4(j)
of the Act. Barrigais directly responsible to Carnelo F ore, the harvesting
super vi sor, who supervises all field operations wth the exception of
irrigation. Hore is directly responsible to Sai khon. He was stipulated to be
a supervisor wthin the neaning of the Act, and | so find.



During the 1975-1976 Valley harvest season, Saikhon uti-
lized, for the first tine, crews supplied by two | abor contractors,
Johnny Bermo and Seve Tira. Both Bermo and Tira had authority to hire and
fire nenbers of their respective crews. Bermo and Tira were in turn
directly responsible to Buck Gardenhire, a general forenman. Gardenhire al so
nanaged the labor canp used to house the workers in the Bermo and Tira
crews. @rdenhire appears to have been directly responsible to Mrio
Sai khon. Bermo, Gardenhire and Tira were each stipul ated to be supervisors
wthin the neaning of Section 1140.4(i). | so find.

4. Chronol ogy 0 Events

Qctober 28, 1975 nh the norning of Qctober 28, 1975, at the Qulf service
station in Cal exico, WWorgani zer Sephan Roberson gave Ranon Sepul veda a
paper to be used for the purpose of witing down the nanes of those in his
crew 1/ The crewtook a Saikhon bus to their work site for the day, arriving
about one-half hour before work was due to start. The foreman, |gnacio
Avarez ("Nacho"), drove to the work site fromthe Qulf station in his pick-

up.

Just prior to Nacho's arrival Sepulveda, Reyna, Qorrea,
Mirillo, Aon, de Lucas, Mendez, Val encia, Hernandez and others were tal king
at the side of the field adjacent to a dirt access road. They were Joking
anong t hensel ves about putting Sepul veda on the Ranch Conmttee when A varez
arrived. He told Sepulveda not to get involved wth the UFW and he took
fron? Sepul veda the paper whi ch Roberson had given himand threwit into the
canal .

Avarez asked what the workers were talking about. The
workers told himthey were tal king about the Lhion. Alvarez said
that if we signed cards for the Whion, and the Uhion won, Saikhon woul d
“retire fromlettuce and plant alfalfa. 2/ Her nandez responded by saying that
if Saikhon stopped planting |ettuce, soneone else would cone in, and he
could get a Job wth the new conpany. Al varez suggested he |eave; Her nandez
replied he was not leaving until there was a union contract or Sai khon
stopped pl anting | ettuce.

These findings are based upon the testinony of Jesus

1/The Qulf station in CGalexico is the assenbly point for
Sai khon crews. Wen buses are used to transport the workers to and
fromthe fields, the Quf station is the point of departure.

2/ This opinion wll adopt the practice of using the term
"Lhion" to apply only to the UFW The International Brotherhood of
Teansters wll be referred to as "Teansters"” or the "IBTl." Avarez did not
testify wth respect to the "paper" incident. He denied the "alfalfa"
st at enent .



Reyna and G| berto Hernandez, both of whomwere working for Sai khon at the
tine of the hearing. Reyna has six years' service and Hernandez has ei ght.
Respondent ' s counsel urges that neither be credited since each was at the
tine of the occurrence a nenber of the Lhion's Ranch Conmittee. The

i nci dent occurred sone 15 nont hs ago during an organi zati onal canpai gn in
whi ch both were active. It does not followthat such participation
automatically taints their testinmony, and standing alone, | find it does
not. More significant is the fact that each is a current and | ong-term
enpl oyee of Sai khon, and each had every reason to testify truthfully. The
Nati onal Labor Rel ations Board has |ong considered "... particularly
noteworthy and credi bl e those w tnesses who 'place the future of their Job
on the line" when testifying contrary to the presuned desire of their
current enpl oyer." Perfection Macaroni Gonpany (1971), 191 NLRB 82, 89.
This concept is particularly appropriate to evaluating credibility of
wtnesses In Agricultural Labor Relations Board proceedi ngs dealing wth
the resolution of disputes inthis volatile area of our society.

Novenber 3, 1975; In early Qctober, 1975, Lucio Padilla
began organi zing his fellowworkers. As of the start of the Vélton
harvest, he had everyone in G ew 3 signed up except one person.

O Novenber 3, 1975, Padilla heard Barri Pa say that if the UFW
won an el ection, Saikhon would plant alfalfa. 3/ He also heard Barriga say
that anybody who was w th" Chavez should go with him that Chavez was no
good and Just wanted our noney, and that the UFWorgani zers had "fun" when
they were anway fromthe fields. This was not the only occasi on on which
Padi || a heard such renarks.

These findings are based upon the testinony of Lucio Padilla
which | credit despite an obvious error wth respect to the date on whi ch
he heard the statenents or alternatively an error regardi ng where he was
working. This is not the only occasi on on which Barriga nade such a
statenent, nor is it the only action by Barriga which was violative of the
Act. These factors lead ne to discredit his blanket di savowal of havi ng
nade such statenents.

Novenber 5, 1975: The conpl aint alleges that on or about
Novenber 5, 1975, Ignacio Alvarez refused to enploy Ernesto Navarro as a
lettuce cutter to punish himfor his organizational activities.

1 Novenber 5, 1975, Navarro was working as a thinner in Alvarez's crewin
the Valley. He continued to thin for Alvarez until Decenber 13 when

A varez began Valley cutting. Navarro, as he had in prior years, noved to
another crew as a thinner.4/ There

3/ The crew tine book records Padilla at work in Gew No.
3 on Novenber 3, 1975.

4/ Navarro' s testinony that he worked | ess than ei ght hours per
day and had gaps in his enpl oynent during -- [continued]
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is no testinony Navarro asked Avarez for a cutting Job when the
Val | ey harvest began. 5/

The Vélton harvest commenced on Novenber 17, 1975. Alvarez’s
crew was not sent to Vélton. It remained in the Valley to thin. The
decision to send only two of the three crews then. working to Vélton was
nade by Mario Saikhon. It was predicated upon the | oss of 50% of the crop
to rain shortly before cutting was to cormence. The sel ection of Gew No.
2 as the crewto remain in the Valley was based upon the Gonpany's | oose
crew rotation policy. Each of the other crews had previously renained in
the Valley during the WVl ton harvest; it was Gew 2 s turn.

Navarro testified that Avarez told him he would take him
to Wlton and teach himto cut. A crew forenan has control only
over the workers in his crew He has no authority to transfer or assign
nenbers of his crewto other crews. Wen Qew 2 did not go
to Wlton, it would have been inpossible for Avarez to provide
Navarro wth a Vélton cutting Job.

During the 1972-1973 season Alvarez gave Navarro a chance to
cut while the crew was in Wlton. He was about one-half as fast as the
regular cutters. Navarro has not asked A varez for a cutting job since the
1972- 1973 season. 6/

Navarro testified that Avarez was aware of his Uiion
activities and cited that activity as the reason Gew 2 did not get to go
to Wlton and further used that activity as the reason for refusing to
teach himto cut lettuce. | find that these conversations did not occur. 7/

Novenber 7, 1975:

(a) Pant Alfalfa Satenent

Qi |l lernmo Duran has been enpl oyed by Sai khon as a

4/ [ cont i nued] -Novenber and Decenber, 1975, is contradicted
by The Earnings Record. | do not credit his testinony on this point.

~ 5/Navarro was not called to rebut Avarez's testinony that
Navarro did not ask for a cutting Job in 1975.

6/Navarro’s testinony that Avarez failed to honor a 1973
promse to teach himto cut is belied by his Earni ngs Record.

7/ Navarro testified that Avarez told him he could forget
about lettuce, that he was not going to take himto V¢l ton because
of his organizing activities. Later when the crew did not go to
Wlton, Navarro testified that Avarez told him these organizing
activities were the reason the crew did not go to Wlton. The
i nprobabi lity that this conversation occurred i s di scussed bel ow
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"closer" for about eight years. 1 Novenber 7, 1975, while enployed as a
thinner in Gew No. 2, he heard Barriga say that if Mario lost the election,
he did not want any problens with the UANso he would plant alfalfa so he
woul d not have to have a | ot of workers.

Barriga was at the Qulf station in the norning and tal ked to
all the workers. Duran heard the "al falfa" statenent while a group of workers
were talking about the UFW He did not renenber who else was present.
Bbvggn)e_r 7 was not the only occasion on which Duran heard simlar statenents
y Barriga.

(b) Reyna Bus | nci dent

As of Novenber 7, 1975, Jesus Reyna was enpl oyed as a thi nner
in Gew No. 2. He custonarily rode the Sai khon bus to work along wth other
nenbers of his crew During this period the bus was driven either by A varez
or by Wibe. his "pusher."8/ The bus arrived at the station between 4:00 and
4:30 am and would depart for the field between 5:00 and 5:30 a.m The
arrival tine could vary substantially dependi ng upon when the driver gets up
or whether there are any problens wth the bus.

Before his crew left for the fields, Reyna would work at
organi zational activities. The U-Wbegan organi zing effort at the station as
early as Qctober 28. Reyna’s organizing activities started sonetine prior to
Novenber 7. Oh Novenber 7 he arrived at the station between 4:.00 and 4:30
am and talked to workers in the Gew 2 bus for approxi mately 30-40 m nut es.
He then went to the Oew 1 bus and talked to those workers for about 20
mnutes when he heard the Oew 2 bus start to leave. He quickly left the Gew
1 bus and got onto his bus as it was about to | eave the service station.

Jesus Uibe, the bus driver, followng his usual practice asked
Barriga whether he could |eave for the fields since his bus was full, and it
was alnost tine to go. Barriga told himto take off. As he started to nove
toward the street and while still on the premses, he became aware Reyna was
not on the bus. Gl berto Hernandez, who was on the bus, hollered for Wibe to
wait for Reyna, and Reyna started bangi ng on the door of the bus. Wibe
opened the door, and Reyna got in.

The bus arrived at the field about one-half hour be
fore work was to start, an arrival tine not inconsistent wth nornal
practice. 9/

_ 8/ A “pusher’ is a foreman's second in command. A varez testified
"wthout contradiction that Wibe has authority to hire.

O/ These findings rest upon the testinony of Reyna, Hernandez,

Uibe, Alvarez and Barriga. Testinony of any of these w tnesses inconsistent
w th these findings has not been credited.
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Novenber 10, 1975; O Novenber 10 starting about 4:15
am, Stephan Roberson and Joaquin Verdugo, W organi zers, began
distributing leaflets and talking to Sai khon workers at the Qi f station.
Fbgelrison gave leaflets for distribution to Reyna, Havio Alejo and Lucio
Padi | | a.

Wen Roberson finished these activities, he went into the Gew
2 bus along wth Verdugo and Reyna. He had been talking to workers on the
buses every norning since the canpaign started. The forenan was on the
bus; he left in response to Roberson’'s request. There were 15-20 workers
on the bus, and Roberson talked to themabout the terns and conditions of
the UAWs contract wth Inter-Harvest.

Sonetine thereafter, Barriga got onto the bus and tol d
Roberson he had to | eave. Roberson refused, saying he had a right to be
there Barriga left and returned about 15 mnutes later wth a policenman
who tol d Roberson to | eave. Wen Roberson said he had a right to be there,
the policeman said his Chief had issued orders they should not be there
because t he buses were Sai khon property.

Roberson got off the bus and went to the WW office in
CGalexico to get a copy of the statute. He returned to the station
and read this to the policenan, whose position remrmained unchanged.
Roberson was not permtted to board the bus. It left for work
whi | e Roberson and the pol i ceman were di scussing the | aw 10/

Novenber 13, 1975. The harvest season began in Vélton on
Novenber 17, 1975. Mrio Saikhon selected Gew 1 and Gew 3 to go to
Vélton. Only two crews were needed and it was Gew 2's turn to renain in
the Valley, therefore Alvarez had no control over who went to Wlton. It
was up to Vera and Herrera to determne which persons nade up the crews.
Jesus Vera (Gew 3 foreman) gave preference to those who were working in
his thinning crew on Novenber 14.11/

Sx nen fromGew 2 worked in Wlton in Gew 3. Fve of the
six contacted Vera and asked to go to Velton. After checking wth A varez
to ascertain he had no objections, the five started work for Vera.
Qiillerno Duran, the sixth, had not worked the Valley pre-harvest. Wen it
was due to commence, Duran was cutting lettuce for a grower in King dty.
He received permssion from Saikhon to help that grower conplete his
harvest. Wen he returned to the Valley, he was not scheduled to go to
Vel ton. He contacted

10/Barriga testified, but he did not testify regardi ng
this incident. The findings set forth are based upon Roberson's
testi nony.

_ 11/ Fore's testinony affirned the practice of giving harvest
work preference to those who have done pre-harvest work.
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Hore about the situation, and Fore thereafter told Duran he was to go to
Wl ton despite the fact he did not work the Vall ey pre-harvest.

Saucedo Hores declined an offer fromVera to go to Vel ton.
Lopez Mendez on one occasi on got onto the VWl ton bus and asked Barriga if
he could go to work. Barriga told himthat preference was given to those
who had thinned in Wlton and that he woul d have to see Vera. There is no
evi dence that Lopez Mendez contacted Vera regarding a Vélton Job. There is
no record that B nesto Navarro ever asked Vera to go to VWlton;, nor is
there any evidence that Jesus Reyna asked to go to Wlton. He did not tell
A varez he wanted to go, and he did not ask Vera for a job.12/

Wth the exception of Reyna, none of the alleged 1153(c)'s
were nore than usual ly active on behal f of the UFW Duran signed an
aut horization card and wore a UFWbutton. He did not try to organi ze ot her
workers. Saucedo Flores tal ked to his fell owworkers, about the UFW Lopez
Mendez wore a UFWhbutton and tol d workers they shoul d join. Duran
solicited signatures for authorization cards.

At the tine the Wl ton harvest began both Gew 2 and Gew
3 were conpl etely organi zed. In Gew 2 everybody wore a button.

Novenber 20, 1975. Oh Novenber 20, 1975, while at the
QI f station in calexico, during the period prior to departure for
work, Jesus Reyna boarded the G ew No. 1 bus to induce a nenber of
the crewto volunteer to serve as a UFWel ecti on observer, it being
hi s understandi ng there was soon to be a representation el ection.
Lﬁonarilg/ Barriga told himto get off the bus, that he had no busi ness
t here.

Decenber 15, 1975: The Inperial Valley harvest started.
Mbonday, Decenber 15. Prior to the start of the harvest Vera and Herrera
each received instructions fromSai khon to reduce his crewto 11 trios. In
each instance this neant that peopl e who had fini shed the harvest in
Vel Lorilhad_to be laid off." Alvarez was also told to start the harvest
W t trios.

O the last day of Wlton cutting, Vera told his entire
crewto show up at a designated field on Mbnday. He hired everybody who
showed up Herrera did not |earn of the crew size reduction until Sunday,
the 14th, when he went by the Sai khon office for

12/ Ver a appears to have commut ed between V¢l ton and Cal exi co
during the harvest. Herrera remained in the VWl ton area.

13/Barriga testified on behal f of Respondent. He asserts he
never tal ked to Reyna at the Cal exico station. The findi ngs set

forth above are based upon Reyna' s testinony.
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orders.

In determning who to retain or who to hire when |imtations are
pl aced upon the nunber of persons he can use in cutting, Vera uses the peopl e
who have hel ped in thinning, especially those who work the entire thinni ng
season. The people he rejects or lay off are those who do not thin or who
arrive hal f-way through the season; i.e., the ones who help the least in all
seasons.

Wien Herrera cannot hire everyone, he hires or keeps those havi ng
the greatest seniority wth the GConpany. A varez under simlar circunstances
keeps those who have worked the longest in his crew The determination wth
respect to whether particular individuals wll be hired or laid off is left to
the foreman. None appear to followthe practice of permtting enpl oyees
entitled to preferential treatnent to bunp enpl oyees in the crew havi ng | ess
rel evant servi ce.

Mguel Sosa Foral es: Ronal es is presently enpl oyed by Sai khon. He
has worked the entire | ettuce season in each of the |ast eight years. During
the last four years he worked in Vera's crew He worked only the last three
days of the V¢l ton harvest. 14/

h the last day of the Wl ton harvest Ronal es asked Vera about
harvest work in the Valley. Vera told him to show up at Keystone Road on ,
Mbonday. Ronal es showed up and began work. He worked about two hours when Veras
pusher told himto stop working Ronal es went to talk to Vera, who told him
there was no opportunity for himto work at that time. Vera told himthere
mght be work on Thursday or Friday. Ronales went to the Qulf station on
Thursday He saw Vera. who said he did not know yet about work. Sonetine |ater
he saw Barri ga and asked why he was not working. Barriga told himhe woul d be
cal | ed when work was avail abl e for him 15/

14/ Roral es testified he started work in Vél ton about Novenber 25,
1975. Rormal es’ 1975 Earni ngs Record shows V¢l ton harvesting work only on
Decenber 11, 12 and 13. M. Mguel Sosa Rormal es was referred to during the
heari ng as Ronal es.

15/ These findings are based upon the Ronal es testinony. Vera deni es
seei ng Fonal es on Decenber 15 and testified he did not see Rormal es until he
started work in January. | credit Ronales testinony. At the tine he testified
he was not only enpl oyed by Sai khon, but he was working in Vera' s crew The
Nati onal Labor Rel ati ons Board has | ong recogni zed the pressures under which a
cur<=rent enpl oyee is placed when testifying agai nst his enpl oyer. Here those
pressures are magni fi ed because the testinony is directed agai nst his current
forenan. It is unlikely Ronal es woul d fabricate testinony under such
circunstances, especially when the gainto himis limted;, See: Perfection
Macar oni GConpany, supra.
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Ronal es returned to work on January 1. Vera told his
brother to tell Ronales a Job was waiting for himat the gas station. Hs
return coincided wth Mario Saikhon's order to Vera to bring his crewup to
the size it had been in V&l ton.

Rormal es wore a UFWbutton and had a URWhbunper sticker on
his car during the period he worked at Vélton. During those three
days he hel ped Padi|la and Zanbrano organi ze by "being there and know ng what
ki nd of union we shoul d have."

Pedro Sosa Rormal es: Sosa worked in Vera' s thinning crew
inthe Valley fromQtober 28 through Gctober 31. He was off work from
Novenber 1 until Novenber 17 when he resuned work as an hourly
enpl oyee in Gew 1 wth Mintejano. No testinony was offered regarding the
circunstances of his termnation on Decenber 15, 1975.

Dom nguez Gonzal es; Gonzales is currently enpl oyed by Sai khon. He
has worked five or six years in Herrera's crew He worked in Vall ey thinning
for Herrera in the 1975-1976 season; however, he opted not to go to Wl ton
for the harvest because one has to get up too early. He renained in the
Valley thinning in Montejano' s crew

- Wen 1975 Valley cutting started, he asked Mntej ano for
work; Mont ej ano said he had recei ved no orders to forma crew The
day the harvest started, Gonzal es asked Herrera for work and was told to keep
checking. 16/ He kept checking wth Herrera or Montejano every third or fourth
d?y for about two weeks. He started to work in Herrera's crewthe day of the
el ection.

In the 19743975 season (Gonzal es thinned until Novenber 7; he
was of f until January 15, 1975, when he commenced work in Herrera' s crew as a
cutter. In the 1975-1976 season he thinned until Decenber 13 and was of f
until January 7, 1976.

Gonzal es has actively and vocal |y supported the URWfor
four or five years. During the 1975 Val l ey thinning he wore UFW
buttons while at work, and he woul d yell "M va Chavez" when he felt the crew
was bei ng overwor ked.

- Ranon Montallano Acosta: 17/ M. Mntallano is currently
enployed in Gew 2 with Alvarez as his foreman. H has worked for Sai khon
for two and one-hal f years thinning, packing and loading lettuce. He is not a

cutter.

16/ Herrera had no recol | ecti on of whet her Gonzal es sought
work fromhi mon Decenber 15. For the reasons set forth above, |
credit Gnzales' testinmony. See Footnote 15. Additionally, | note
this testinony was elicited on cross-exam nati on.

17/M. Mntal l ano Acosta was addressed during the pro-
ceeding as M. Montal | ano
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Curing the 1975-1976 season Montal | ano thinned in V¢l ton
and inthe Valley in Herrera's crew He went to the Vel ton harvest
on Novenber 20 and worked until the end of the harvest. He did not start in
Val l ey cutting on Decenber 15.

O Decenber 15 he sought work fromHerrera and was refused on the
ground he was in Alvarez's crew He contacted Alvarez the sane norni ng. 18/
The parties stipulated that Mntal |l ano sought work each day after Decenber
15, 1975. 19/

Montal lanos Lhion activity at Vel ton consisted of hel pi ng
ot her workers understand the benefits of the UFW Fromtine to tine
he woul d yel | that the workers were oxen and that it was tine for themto get
rid of their "yoke.” Herrera deni ed know edge of any Uhion activities on the
part of Mntall ano.

Quz Gastillo Estrada: 20/ M. Gastillo' s Earnings Record shows
that he worked only one day in 1974 and for a nmonth in April, 1975. This work
was at an hourly rate in Gew No. 2. In 1975 he worked Decenber 4, 5 and 6 in
GewNo. 1 at Wlton. The crewdid not work the 7, 8, 9 or 10th of Decenber;
Castillo worked the 11th, 12th and 13th, the last three days of the season.
He returned to work January 2, 1976, and worked until February 7, 1976.

Wien the Vall ey harvest started, Herrera told Gastillo it was his
turn to be laid off. Herrera said he woul d | et hi mknow when there was work
for him He was laid off because he was one the newest people in the crew

Wile at Vélton, he did not speak to the workers about the
AW nor did he talk to Herrera about the UFW He wore a UFWhbut t on.

18/Avarez did not recall whether he was the Qul f station the
nmorning of the 15th. Herrera testified that Mntallano did not appear that
nor ni ng.

19/1n view of Respondent's acceptance of this stipulation,
| findit unlikely that Montal l ano did not seek work on Decenber 15;
therefore, | credit his testinmony regarding his encounters wth
A varez and Herrera on that date. The stipulation al so discredits the Herrera
testinony regarding a conversation wth Mntallano i n which Mntall ano
purportedl y said he had not sought work on the 15th because Herrera' s crew
worked too fast, and he was going to wait until Gew 4 was forned. S nce
Respondent concedes Montal | ano sought work on a daily basis, it is unlikely
the inconsistent conversation occurred. | find it did not. Mreover,
Montal | ano' s active pursuit of enploynent through the Sate's Departnent of
Eﬂpl oynent is an additional basis for discrediting Herrera' s testinony on
this point.

20/ Referred to as M. Gastillo or Gruz during the hear
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Jose P acencia: P acencia, a current enpl oyee, has worked for
Sai khon for 11 or 12 years. He has thinned and cut |ettuce, packed carrots
and picked cantal oupe and waternelon. He nornal ly works from Septenber
until the followng June or July. For the last eight or nine years he has
worked in Herrera's crew, and Herrera tells himwhen the season is ready
to start. He worked the 1975 Veélton harvest; Friday, Decenber 12, was the
| ast day he worked in Vélton.

O Decenber 15, 1975, P acencia got to the field when Herrera' s
crew was working about 15 mnutes after work started, and Herrera told him
he did not need any nore people. 21/ He told 7 P acencia that Sai khon had
restricted him to 11 trios. Pacencia returned on several occasions
thereafter seeking work and was told not to cone back until after the
election. During this period he also tried unsuccessfully to get work wth
the ot her forenen.

A acencia resuned work on January 2, 1976, after Herrera cane
to his hone to ask whether he was ready to return to work. The crew s tine
book shows he worked fromJanuary 2 until January 10 in Herrera s crew, at
which time his enpl oynent ceased until early My, 1976. The propriety of
the January 10 work cessation is not under attack.

Wile at Velton, Pacencia s protected activity consisted
of talking to his friends about the benefits which the UFW could get
t he wor kers.

Juan Quevas Laguna: 22/ Quevas has worked for Sai khon
both cutting and thinning lettuce since 1966. Prior to the 1975-1976
season he would cut wth Gew 1 at Wlton and nove to Gew | when the
Vall ey harvest started. This neant he did not work the first few weeks of
the Val l ey harvest.

In 1975 Quevas went to Vlton at the start of the harvest, H
| ast worked in VWl ton during the week ending Novenber 19, 1975. He worked
atotal of two days. 23/

21/ Herrera testified that P acencia did not ask for
Val l ey work until Védnesday of the first week. In view of
A acencia’ s length of service wth Sai khon and his status as a current
enpl oyee and Herrera' s many nmani festations of nenory failure, | do not
credit the testinony of Herrera. Perfection Macaroni (. (1971), 191 NLRB
82, 89; Podesta v. Mehrten WA43). 57 C A 2d 66.

22/ Referred to by the parties as Quevas.
23/ Quevas testified he left Wlton to go thinning about a

week before the season was over. The Enpl oyer's business records
show a substantially earlier departure.

- 14 -



About a week after Valley harvest started Quevas asked
Herrera for a Job. Herrera told himthere was no work because he
was limted to 11 trios. 24/ Wen he was unable to get work wth
Herrera, Quevas testified he thinned in Leyva' s crew However,
this testinony is incorrect since his Earnings Record shows no work
after Decenber 11, 1975. Quevas declined a job offer on Decenber 31, 1975,
because he had anot her Job. The record does not; indicate when this job
was obt ai ned.

Quevas testified that while at work during the period between
Sept enber and Decenber, 1975, he urged his fell owworkers to | Join the
UFW He also testified he did nothing to hide these activities and that
Herrera was present when he was engaged in his exortations.

Jose Arredondo- Meza: M. Arredondo-Meza is currently enpl oyed
by Saikhon in Gew 4. In 1975-1976 he started work in VWl ton in Chago' s
crew on Novenber 21, 1975. He worked every day the crew worked from
I\vaﬂ’n)er 21 to Decenber 13. 1974 was the first tine he cut |ettuce for
Sai khon.

Oh the last day of the 1975-1976 Wl ton harvest, Herrera
told the crewto go to the gas station on Monday to see where the
crewwas to work. He told Arredondo- Meza to show up to see whet her he was
needed. Wien Meza saw Herrera on Monday, Herrera told himhe was limted
to 11 trios and to check back in a few days because a new crew mght be
fornmed. Herrera |aid himoff because he was one of the newest workers. 25/
Wen he checked back, Herrera said he could not hire any nore workers.
Arredondo- Meza returned to work on January 2 and worked until the 20th
when he was laid off.

Arredondo- Meza associated wth Havio Alejo and his brot hers.
He was present when they tal ked to workers about the UFW and he saw t hem
sign up workers. He wore a URWhut t on.

Jesus Martinez Ramrez: 26/ Martinez is currently enpl oyed in
Gew 3. H has been so enpl oyed since January 1, 1976 at

24/ This finding is based upon Herrera s testinony. | have not
credited Quevas’ testinony that he asked for work the first day of the
Val | ey harvest. The inaccuracies of his testinony wth respect to his 1975
work record | eads ne to concl ude he should not be credited wth respect to
this part of his testinony. Podesta v. Mehrten, supra.

25/ This finding is based upon the testinony of both
Herrera and Meza. Herrera does not renenber tal king to Meza about wor k
prior to laying himoff. The bal ance of the findings are based upon
uncontroverted testi nony.

26/ Addressed as M. Martinez by the parti es.
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all tines when | ettuce was bei ng thinned or harvested. Martinez works
solely as a cutter-packer. He does not thin. Qustonarily Vera or one
of his co-workers advises hi mwhen work is to start and Marti nez
shows up at the gas station.

Wen the 1975 Wl ton harvest started, he was ill. He saw \Vera
at the Qi f station and told himthat he was too ill to work. He reported
for work the second day of the harvest and rode the bus to work. There
were fights on the bus because everyone could not get a seat. Martinez
worked only one day in Vélton because of the fights on the bus and the
lack of an alternative way to get to work.

Martinez did not show up for work on Decenber 15, 1975.
The first occasi on on which Vera saw himduring the Vall ey harvest a was
January 1, 1976.%2" He offered Mirrtinez a Job, and Martinez accepted. |t
was at this tine that Vera brought his crewup to the level it had been
in VWlton. Martinez worked the bal ance of the 1975-1976 harvest and al so
the 1976- 1977 harvest.

Martinez did no organizing work. He has denonstrated his
support for the UFWby listening when the Lhion is spoken of. He does not
attenpt to deter those speaking in favor of the Union.

Felix Wiarte Val enzuel a: 28/ Val enzuel a was enpl oyed as a
| oader and thinner from 1970 until April, 1975. He did not work during
the 1975- 1976 season.

Vera contacted Val enzuel a at the start of the 1975 thinning
season and asked himto cone to work. Val enzuel a said he coul d not cone
to work because he had a truck and was working i n nel ons. 29/

_ 27/ This finding is based on Vera' s testinony. Mrtinez
testified he showed up at the Qulf station to seek work each day for
a week and was continually told by Vera there was not enough work. |
do not credit this portion of his testinony. There is no reason for
Vera to falsify his testinony regardi ng whet her Marti nez showed up on
the 15th. S nce he had not worked in Vélton and since Vel ton peopl e
were being refused work, and since to hire Martinez woul d have

di spl aced anot her worker, Vera had a valid reason for not hiring
Martinez had he appeared. The admtted | ack of overt protected
activity by Martinez is another basis for accepting Vera' s testinony
on this point. The testinony of Martinez regarding his presence at
the Qulf station is uncorroborated. No wtness was produced to verify
his presence at the station on the 15th or any day thereafter. In the
context of the General Gounsel 's extensive production of wtnesses, |
find this absence of an independent wtness to Martinez' presence at
the Qul f station significant.

28/ Referred to by the parties as Val enzuel a.

29/ This testinony by Vera was unrebutt ed.
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Val enzuel a sought work at the start of the Vélton harve and Vera
told hi mthere was no work. Val enzuel a agai n sought work on the first day of
the Val l ey harvest and was tol d he woul d probably get work in Gew 4. 30/

There is no evidence of protected activity by Val enzuela A during
the 1975- 1976 season. Val enzuel a tal ked about the UFWin \Vera's presence
during the 1974- 1975 season and told his fell owworkers that the | BT was not
hel pful to the workers.

Joaquin Hores: The anended conpl aint all eges that Joaquin H ores
was refused rehire on or about Decenber 15, 1975. No evidence was offered
wth respect to M. Hores and | recommend di smssal of Paragraph 21(n) wth
respect to him

Cani el CGhoa O az: 31/ hoa s BEnpl oyee Earni ngs Record for 1973
shows he worked as a cutter/packer fromthe week endi ng Novenber 28 through
the week ending Decenber 19. Hs 1974 Earni ngs Record shows one day worked as
acutter in April, 1974 (the 1973-1974 season) and five days worked as a
thinner between Septenber 28, 1974, and Qctober 31, 1974 (the 1974- 1975
season). A so during the 1974- 1975 season he worked as a cutter/packer from
approxi natel y February 19 until approxinately April 24.32/

Curing the 1975- 1976 season he worked ni ne days as a thi nner during
the last two weeks in Gctober. 33/ No testinony was presented regardi ng why he
ceased working on "Cctober 31, 1975. There is no testinony regardi ng any
attenpt to obtain enpl oynent cutting in Vélton.

M. Choa testified that he went to M. Avarez's house in

30/Barriga testified that Val enzuel a asked himfor a job sonetine
I n Novenber, and Barriga told himto go see \era.

31/ Referred to by the parties as Ghoa.

32/ @choa testified during the 1974- 1975 season he wor ked three
weeks in Wlton as a thinner, worked the Vall ey thinning season and then went
to Vélton to cut for three or four weeks, returned to the Valley for the
harvest, and when the Vall ey harvest was finished, he conpl eted the harvest in
April. Insofar as rhoa' s testinony, based as it was on his recollections, is
%ntrgdi cted by his Earnings Record, ny findings are based upon the Earni ngs

cor d.

33/ This thinning was during the Valley season. (choa testified he
was given work at the start of the Wlton thinning, and he testified to a
conversation wth Avarez in which Alvarez told himnot to expect any cutting
work. Since Gthoa is in error regarding having started the Wlton cutting, | do
not credit his testinony regarding the A varez conversations.

- 17 -



Mexi cali to ask for work and was told he woul d not get any work because he had
signed wth Chavez and as long as he went on like this there woul d be no

wor k. 34/ Qchoa was unspecific wth respect to when this conversation occurred;
A varez does not renenber such a conversation.

Wien Gchoa want ed VWrk, he custonarily asked for it through his wfe
or his nother, Avarez does not renenber (choa personal |y seeking work fromhim
as a cutter/packer in 1975.

Wt hout specifying any foundational facts beyond the fact the
conversations occurred at Alvarez's horme in Mexicali, Ghoa testified he went
to Alvarez's hone on many occasions to seek work in Vélton. He testified he
frequently went to the gas station seeking work. This testinony was
uncor r obor at ed.

Choa signed an authori zation card wth the URAWwhi | e enpl oyed by
another grower. He stated that during the period he thinned in Gctober, 1975,
he tal ked to the workers about Chavez, and Al varez woul d separate hi mfromthe
rest of the workers. Alvarez admtted keepi ng hi mseparated fromother workers
because he tal ked so nuch he distracted the other workers and interfered wth
their thinning work.

_ ~ Decenber 16, 1975: S ephan Roberson is currently the IFWState
Drector in Horida. During 1975-1976 he was a UFWorgani zer in Inperial Valley
and was active in the Sai khon canpai gn.

h the norni ng of Decenber 16, 1975, Roberson, Val enzuel a, Santi ago
and Joe were standing talking on a dirt road adjacent to a Sai khon field. Joe
and Santiago were | oaders fromQew No. 3.35/ Val enzuel a saw the Barriga pi ckup
aﬁproacm ng themfroma di stance of approxinately three-quarters of a mle. As
the truck turned into the road on whi ch Val enzuel a and the others were
standing, its speed i ncreased and passed right next to them It sprayed dust on
them and Val enzuel a testified it was |ucky the truck did not hit them As
Barriga drove by, he hollered "go fuck" at them 36/

o 34/ Avarez testified wthout contradiction that he has not lived in
Mexi cali for eight years.

35/ The crew tine book for Gew 3 for Decenber 16, 1975, lists
Santiago Gobarrivios and Jose Gal ligos as anong the | oaders working that day.

36/ These findings are based upon the Val enzuel a testinony. The
testinony of Roberson to the extent it is inconsistent wth that; of Val enzuel a
Is not credited inviewof his inability to recall any of the circunstances
surrounding the incident and in view of the unlikelihood the truck coul d have
stayed on the road as he described it at a speed of 40 mles per hour. | have
di sregarded the assertion of Respondent’'s counsel that Roberson's account of
the incident; should be discredited because of inconsistencies between his
testinony and a prior declaration introduced i nto evidence. The assertion is
erroneous. Roberson does not allude to the incident in his declaration.
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Barriga was admttedl y anare that Roberson was a UFWorgani zer.
He deni es ever passing by Roberson except on two occasi ons when Rober son
was sitting in his car tal king to soneone. Neither Roberson nor Val enzuel a
pl ace an autonobi |l e at the scene of the Incident. Roberson testified the
road was about a truck and a hal f w de-the truck reference was to a
pi ckup. This estimate was not contradicted. S nce the road was | ess than
two cars wde, it would. appear that Barriga coul d not have passed
Rober son and Val enzuel a whil e they were in Roberson's car. In view of
Barriga's inability to recall details of nmany events occurring during this
period, | do not credit his testinony regardi ng the presence of a car.

Decenber 19, 1975: Jose Santos Llanas quit his enpl oynent wth
Sai khon i n Decenber, 1975, because he was given thinning work to do rat her
than cutting. 37/ Llanmas felt he was entitled to a cutting assi gnnent
because he had thinned for Sai khon for three years. He did not work for
Sai khon during the 1973-1974 season. H's Earnings Record for the 1974-975
season shows he worked as a thinner for five days, three in Gew No. 1 and
two in Gew No. 3. in the 1975-1976 season he worked steadily fromthe
end of Septenber until Decenber 19 in Oew 1l. He did not go to Wlton wth
Herrera in Novenber, 1975; he remained in the Valley thinning wth
Mbnt € ano who took over thinning Gew 1 when Herrera went to Vel ton.

LI anas does not contend that Herrera, in whose crew he worked
prior to the coomencenent of Veélton cutting, promsed he woul d get a Job
as a cutter. There is no evidence Ll amas had previous cutting experience
W th Sai khon.

According to Ll anas, he asked Herrera for a cutting Job on only
one occasion. This was about two weeks before he quit, placing it before
the start of the Valley harvest. Wen he asked Herrera if there was a
chance to work In the lettuce, Herrera told himhe coul d gi ve hi mwork by
the hour. There was no expl anati on given Ll anas regardi ng t he reason.
Herrera testified that he did not give Llamas a cutting Job because he did
not have enough seniority.

During the 1975 Val ley cutting season, Llamas solicited voters
for the UFWin the presence of Herrera.

Decenber 22, 1975: Sai khon custonarily starts the Valley
harvest wth three crews headed by Al varez, Herrera and Vera. This
occurred in the 1975-1976 season. Gormenci ng W th the 1973-1974 season,
Sai khon started a fourth crew under Tony Mntej ano around the end of
Decenber or the first part of January. This crewwas not formed during
the 1975-1976 season until after January 27.

For the first tine inits history, Saikhon utilized two crews
put together by |abor contractors, individuals wth whomhe had no prior
busi ness rel ati onship. As an accommodation for the

3/ Referred to by the parties as M. Ll amas.
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personnel in these crews, Saikhon activated a | abor canp whi ch he had owned
for many years but never previously used for his |ettuce workers. A forenan
(Buck Gardenhire) fromhis cantal oupe operation was put in charge of the canp
and given the responsibility for both crews (OGew 4 and Gew5). Gardenhire
was given the | abor canp responsi bility sonetine around Decenber 1, 1975, and
it took himapproximatel y two weeks to have the canp ready for occupancy.

During early Decenber, Mario Sai khon, after introductions by
Gardenhire, negotiated terns and conditions of hire with Johnny, Bermo and
Seve Tira. Each was ultinately enpl oyed by Sai khon. Gew 5, under Tira,
started work on Decenber 23, 1975, a week and a day after the Valley harvest
commenced, and G ew 4, under Bermo, started on Decenber 17, two days after
the harvest began.

M. Saikhon testified he heard Bermo had a good crew, and that
Bermo stated he had a year-round crew Sai khon checked a Bakersfield
reference given by Tira and recei ved a favorabl e eval uati on. Sai khon
testified that his reason for going to Bermo and Tira was to i nprove the
gual ity of his pack.

The regul ar Sai khon cutting crews are solicited by the crew
forenan general |y fromanong peopl e with previous enpl oynent experience wth
the Gonpany. S nce Mario Saikhon is known as a "good" enpl oyer, and since he
has adopted the practice of limting his crewsize to an opti numof 11-13
trios, there are always nore peopl e who want work fromhi mthan can be hired.
Therefore, each regular foreman has a sort of rough seniority systemwhi ch he
uses to select workers. Wrkers are obtai ned through notice to their friends
or tothemdirectly that the season is to start. en the word gets out, the
wor kers show up at the Sai khon col | ection point in Cal exico, the Qi f
station. It is not the practice of any regular forenan to solicit workers at
the "hol " in Cal exico.

At the outset of the Valley harvest, there were fornmer Sai khon
enpl oyees for whomwork was not avail abl e and did not becone avail able until
crew si ze expanded after January 1, 1976. None of these workers were hired by
Bermo or Tira. None of the workers in either the Bermo or Tira crews had ever
previously worked in | ettuce for Sai khon, and none ever returned to work for
Sai khon after their termof enploynent in the 1975-1976 harvest.

Bermo was instructed to start wth 12 trios, this was one nore
than Sai khon allotted to each regular crew He brought some workers wth him
fromhis |abor canp in Sonerton, Arizona;, he contacted persons who he had known
for along tine and either offered themenpl oynent or asked themto seek out
workers; and workers for rew 4 were solicited fromcustonary gathering points
in Calexico, e.g., the "hole"' and the Popular Drug Sore, Bermo testified by
way of explaining his out of area solicitation of workers that he was unaware
of the abundant |abor pool at the border.
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Seve Tira did not testify. Several individuals who worked in
his crewtestified they were solicited at the hole. The Representation Petition
was filed Decenber 31, 1975. During the payroll period for eligibility Tira
enpl oyed 42 cutter/packers while having not nore than eight trios (24
cutter/ packers) at work on a given day.

Bermo's agreenent wth Sai khon provi ded he woul d receive 5
cent a box on all lettuce picked by his crew The standard rate was 3 cent a
box. The expl anation for paying Bermo 66-2/3%nore than the going rate i s that
he provided a pickup, paid his own social security and was to pay a supervi sor.
There is no evidence Bermo ever hired a supervi sor. 38/

Pedro Herrera worked in Gew 5 fromDecenber 21, 1975, until
January 26, 1976. He went to the "hole" to look for work. He heard A ej andro,
Tira' s pusher, say he was | ooking for peopl e so he asked hi mfor work.
A ejandro told Herrera he was | ooking for people to work for Mario Sai khon;
that he was | ooki ng for peopl e who were Teansters and not strikers or
Chavihstas. Wen A ej andro asked hi mwhi ch union he was with, Herrera responded
nei t her .

During the period he worked for Sai khon, Herrera sonetines rode
fromthe canp to the field wth Tira. O several of these occasions Tira told
Herrera the Gonpany want ed Teanster workers and not Chavi st as.

(e pay day the workers had to go to Tira' s bedroomat the
| abor canp to pick up their checks. Tira had themsign a paper to indicate how
nany Teanster supporters there were.

Pedro Espinoza, G lberto Parra Gontreras, Mario Lopez |barra,
Arnando Lopez lbarra, Rogolio Soto, O ego Ronero and Tino Vel asquez al | worked
inTira s crew Each testified to questioning by Tira at the tine of hire
regarding affiliation wth or affinity for the Teansters as opposed to the UFW
Each said he supported the Teansters and was hired. Pedro Herrera was tol d by
A ejandro, who was soliciting for Tira, that the boss wanted Teansters, and he
did not want any strikers or peopl e who were for Chavez.

Soto testified that he was hired by Tira at the "hole.” Wen
asked whet her he was one of Chavez's people, he said no. Tira told himto get
into the truck. One person waiting in the truck to go to work was told by Tira
to get out when Tira observed his UFWbutt on. 39/

- 38/No testinony was offered regarding the basis for Tira's
arrangenent whi ch was al so 5¢ a carton.

39/Tiradidnot testify at the hearing. No representati on was

nade by Respondent that he was unavail abl e, nor was any ternative expl anation
offered for his failure to testify.
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Carl os Myjica, Salvador Aguirre, Mctor Acosta and Mises Soto
each worked one day In Gew No. 4. They were solicited by Hijio Macias at the
Popul ar Drug Sore in Calexico and taken to the | abor canp where sone of them
talked wth Bermo before going to the fields. Acosta was asked whet her he was
a Chavi sta, as was Mi ses Soto.

Enpl oyer Earni ngs Records show 13 additional Gew 4
wor kers who worked during the payroll period for eligibility for periods of
one, two or three days, and who were then termnated. None of these workers
testified. Ohly two were residents of Mexican. The records for Gew 5 show
five enpl oyees in the sane situation, of whomone had a Mexi can address.

_ Benito Gutierrez began work In Gew 4 on Decenber 24, 1975,
after having talked to Bermo the previous evening at the | abor canp. Wen
Qutierrez asked for the Job, Bermo told himthe boss only wanted Teanst ers.

Joe Accuedo, a long tine friend of Bermo, telephoned him
about work shortly before Bermo started wth Sai khon. Bermo sai d he was
| ooki ng for Teansters because the Gonpany did not |ike Chavistas. After Accuedo
went to work for Bermo, he was asked to find Teanster workers to build up the
crew

Decenber 26, 1975: h Decenber 26, 1975, at the close of their
only day of work for Sai khon, Carlos Myjica, Mctor Acosta, Mises Soto and
Sal vador Aguirre were termnated by their foreman, Johnny Bermo.40/ Mji ca,
Aguirre and Soto each testified in substance that Bermo said there was no work
for thembecause they live in Mexicali and because they were Chavistas. |
credit this testinmony. Myjica recalled the statenent being made in the field at
the close of work, while Aguirre and Acosta placed the Incident at the |abor
canp after they had returned fromthe fields. Acosta recalled only a statenent
about not wanting peopl e fromMxican. These differences in testinony are not
sufficient toinpair a finding that Bermo termnated the named i ndividual s and
nmade substantially the statenent attributed to him4l/ Each testified w thout

_ 40/ The conpl aint all eged that Juan WIIlians, who did not
testify, was simlarly termnated on Decenber 26, 1975.

41/Bermo testified he fired none of the four; that he had only
fired one person while enpl oyed at Sai khon. To the extent that he nay have
regarded the termnations of Decenber 26 as havi ng been nade in response to a
Sal khon directive, and thus not "firings" by him his testinony is credited.
But, to that [imted extent only. No evidence was offered to explain why sone
11 or 12 workers worked only Decenber 26. rejection of Bermo's testinony is
based in V\Eart upon hi s deneanor and upon the unlikely coi nci dence that so nany
wor ker's, 0 during the lunch period si gned UFWaut hori zati on cards, woul d have
quit on the sane day at the close of a single day' s enpl oynent.
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contradiction to the absence of any conpl aint about the quality on his work
during the day he was enpl oyed. Each is an experienced | ettuce worker.

At lunch tinme on the 26th, UFWorgani zers were present in the
field soliciting signatures for authorization cards. Myjica, Aguirre, Acosta
and Soto each signed aut horization cards and spent tine talking to the
organi zers. Bermo was present and observed their actions. Myjica saw Sai khon
in the distance while he was tal king to the organi zers.

Berm o and one of the URWorgani zers had a conversation in the
presence of the workers while they were getting and eating their lunch. Bermo
told the organi zer he did not want themthere; the organi zer said they were
not in the fields. Wen |unch was over, the organizers | eft.

January 2, 1976; On January 2, 1976, sonetine between 10: 30
a.m and noon, while the workers were taking |unch, S ephan Roberson
acconpani ed by ot her UFWorgani zers entered a fi el d near Dogwood to engage in
organi zational activities. There were seven Teanster organi zers and Mario
Sai khon al ready on the prem ses.

About 45 mnutes after arrival, Saikhon told Roberson he shoul d
not be inthe fields and told himto | eave. Roberson asked why the Teansters
were not |eaving, and Sai khon said he was going to ask themto | eave al so. The
UFWorgani zers left the field and wat ched Sai khon and the Teanster organi zers
froma nearby road. The Teansters renai ned on the premses for approxi nately
one-hal f hour after the URWdepart ed.

Wien the Teansters left the field, the UFWfoll owed them I ost
themand found themagain in another Sai khon field. No UIFWattenpt was nade to
entEr t hi s/fiel d; the UFWsinply watched while the Teansters tal ked to the
wor ker s. 42

January 3, 1976; Onh the Friday before the representation
el ection, Respondent had a party for nenbers of Gews 4 and 5. The party
started after work and was held in one of the dining areas in the | abor canp.
It was Mario Sai khon's idea, and Gardenhire arranged for the steaks, whiskey,
beer and w ne whi ch were served.

Bermo and Gardenhire were present during the early stages of
the party. Wtnesses also place Tira at the party passi ng out Teanster
buttons. Tira did not testify, and the testinony regarding his activities was
not controverted by Bermo or Gardenhire.

Curing the period each was present at the party, both

42/ No testinony was of fered by Respondent to rebut the facts
reci ted above which represent credited testinony by Robersc

- 23 -



Gardenhire and Bermio urged the workers to vote for the Teansters. Bermo
spoke briefly to the workers while they were eating and in substance said this
di nner fromthe Gonpany neans you shoul d vote for the Teansters. 43/
Grdenhire's urgings were directed to individual workers.

January 5, 1976: At approxinately 8:00 a.m on the norni ng of
January 5, 1976, Buck Gardenhire observed sone UFWorgani zers in the workers'
living area at the |abor canp. There were Teanster organi zers in the dining
area at the tine. Gardenhire, approached the UFWorgani zers and asked to see
their identification. Wen they declined to showidentification, Gardenhire
departed and returned shortly to ask themto go into the dining area, saying
that the living quarters were off limts. UFWorgani zer Ganboa tol d Gardenhire
they had a right to be inthe living quarters and continued talking to the
workers. Wien the organi zers declined to | eave the sl eeping area, Gardenhire
said he woul d call the sheriff and have themarrested.

Deputy Sheriff-lnvestigator King responded to a call at the
canp at 8:35 a.m He was dressed in civilian western style clothes and his
vehi cl e was an unnarked pickup truck. After King got there, he told Ganboa t hat
Gardenhire wanted themarrested, but that he had tal ked hi mout of it. About 35
mnutes later King returned and tol d Ganboa that Gardenhire wanted t hem
arrested because their hour was over. Ganboa expl ai ned that the access rul e was
not applicable, this was a |abor canp. This interchange occurred outside the
bui | ding. The Teanster organi zers were al so outside the building by then.

King was ready to | eave before 9:00 a.m, but Gardenhire asked
himto remain, saying he did not think the organi zers woul d | eave when their
hour was up. At 9:04 a.m Gardenhire told the UFWand the Teanster organi zers
to [eave. The Teansters left. A approxi nat eg 9:30 aam K ng told Ganboa t hey
had to | eave because they were trespassi ng. ortly thereafter a citizen's
arrest was

43/ This finding is based on the testinony of Qutierrez and Accuedo
wth respect to the content of the speech and upon, the testinony of Qutierrez,
Espi noza and Accuedo wth respect to the fact that Bermo spoke. | have not
credited Varela Ganez' s testinony that Bermo said there woul d be no nore work
if they did not vote for the Teansters. This testinony, both wth respect to
content of Bermo' s statenents and the pl ace where nade, i s uncorroborated and
i nconsi stent wth the testinony of other General Gounsel w tnesses. | do not
credit Bermo' s testinony that he nmade no renmarks to the workers. In the
envi ronment whi ch exi sted at Sai khon's on January 3, 1976, it is unlikely that
no statenment woul d be nade. Moreover, the tenor of the statenents | find Bermo
to have nade is consistent wth the undeni ed urging of Teanster support
attributed to Gardenhire and Tira.
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effected by Gardenhire. 44/

At sone point during the course of events, Gardenhire called
Sai khon for instructions and was told to have the organi zers arrested if they
failed to | eave when their hour was up. These instructions were consistent wth
the instructions Gardenhire recei ved from Sai khon prior to opening the canp
regarding howto deal wth persons coning to the canp for organizational
pur poses.

Teanst er organi zers cane to the canp on two or three occasions,
and Gardenhire never had to call the sheriff wth respect to them January 5
was the only occasi on on which Gardenhire called the sheriff to deal wth UFW
or gani zers.

January 6, 1976:

(a) Termnation of Havio Alegjo

Havio A ej o was enpl oyed during the 1975-1976 season as a
cutter/packer in Gew No. 1. He first worked for Saikhon in 1965. During the
peri od preceding the el ection, he passed out handbills and UFWbuttons to
nenbers of his crew He was the crewrepresentative for the UPW He served as
an observer at the election and attended the pre-el ecti on conference on January
6, 1976.

Aegotestified that the day before the conference told
Herrera he was attending a conference for the el ection the next day, and
Herrera said K Herrera denies that Alejo told himhe was going to mss work.

h the 6th, Alejo showed up for work after attending the pre-
el ection conference. Herrera asked where he had been, and Al ejo told himthat
he had attended the el ection conference. 45/ Herrera said there was no work for
hi mthat day, and he shoul d cone early the next day. The Tine Books for the
week shows that Al ejo worked January 7 and regularly thereafter.

The conplaint alleges that Herrera termnated A g o

44/ These findings are a synthesis of the testinony of
Gardenhire, Ganboa and King. The testinony of Qutierrez regardi ng these events
Is not credited because his recol |l ection of the dress and vehicle of Deputy
King whom |1 credit inthis regard was totally contradicted by K ng; thus,
naki ng unreliable his testinony concerni ng the events whi ch transpired.
Moreover, he left the area about 8:30 a.m

45/ Herrera testified that A e o said nothing about having attended
the conference. | do not credit Herrera' s testinony on this point. It is
unlikely that Alejo woul d not have been asked why he was late, and there is no
reason why he woul d have refrain fromsayi ng where he had been.
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on January 6, 1976. The General Counsel does not include in his Requested
H ndings of Pact any requested findings wth respect to this incident.

(b) Wging Support for |IBT

O January 6, 1976, at approxinately 7:00 p.m, Benito
Qutierrez was playing cards wth Bermo in the dining roomat the | abor canp
and heard Bermo say: "Lets vote Teanster tonorrow so we can keep the boss
happy." Bermo did not contradict this testinony during the course of his
t est | nony.

January 8, 1976: Oh the norning after the representation
el ection, Gardenhire, as "was his custom had a conversation wth Hooker,
WI I burn and the other | oaders. That norning a | oader naned Johnny returned to
work after having been off for a fewdays. Wile he was gone a man naned Dede
had worked in his place. Wth Johnny's return, Dede was due to be laid off.

The | oaders obj ected to having Johnny return to work. They
want ed Dede kept on. Gardenhire and Bermo both told the | oaders the Job was
Johnny's. Each of the | oaders said he would not work with Johnny, and that if
Johnny worked, they woul d quit.

Gardenhire stayed at the canp for a while when the | oaders |eft
for work, and then picked up the Time Books for Gew 4 and Gew 5 and took t hem
tothe office. Wile he was there, aradio call cane fromthe fields stating
there was trouble wth the | ocaders. Sai khon told Gardenhire to go take care of
the probl em

Wen Gardenhire got to the field, he saw a consi derabl e amount
of lettuce waiting to be | oaded. The | oaders cane up to hi mand dermanded t hei r
checks, stating they had been fired. They were all speaking at the sane tine
and kept saying over and over that they were fired. Gardenhire told themthey
were not fired, that Bermo could not fire them that only he could fire them
and that they should go back to work. After some discussion, the | oaders said
Wﬁ qut, give us our checks. Gardenhire left for the office to get their
checks.

Carol Rye, a Sai khon office enpl oyee, heard a radio call to the
effect that Gardenhire said sone | caders had quit and shoul d be given their
checks. Shortly thereafter, Gardenhire and the | oaders arrived at the office.

He said they quit, but the | oaders insisted they were fired. An argunent

ensued. Rye tel ephoned Sai khon for instructions. He told her to tell themto go
bﬁck tg \80”8 bEcause they were not fired. They left, seemngly happy to have
thei r Jobs back.

The four returned about an hour and one-hal f | ater and want ed

their checks right away. They said they were going to the UFWoffice. Rye asked
why they did not go back to the fields
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because they coul d have their jobs back. They told Rye they did | want their
Jobs, they wanted their checks. They did not want to | oad wth Johnny because
he was no good and did not hold up his end. Sai khon came into the office to
talk to them but he was unabl e to sol ve the problem so he called his | awer
for advice. The | awyer provided himwth | anguage for an acknow edgnment to be
signed by each of the | oaders upon recei pt of his check. 46/ Sai khon departed
and Rye was left to prepare the statenents and to get themexecuted. Wil e she
was preparing the statenents, all but one of the | caders went outside. She

tal ked wth himand asked why he had quit, saying it would prevent himfrom
getting unenpl oynent insurance. Hs response was that he could get a Job
anywhere, he did not want to work wth Johnny. Wen Rye fini shed preparing the
forns, she went outside to get the others. She told themthey woul d not get
their checks unless they signed a statenent. S nce the | oaders said they did
not understand the statenent, Rye read it aloud for them after which each

| oader si gned. 47/

h the afternoon of el ection day shortly before work was due to
stop, there were denonstrations in the field. The workers cane into the field
to help load the trucks. A caravan of cars cane al ong honki ng their horns.
Everybody was happy, the | oaders (Booker, WIlburn, et al) said they were gl ad
the UFWwon. There were three trios of Mexicans in the field who parti ci pat ed
in the celebration. The young F lipinos were al so happy. The cel ebration | asted
about 20 mnutes. Gardenhire observed the action but did not go into the field
during the denonstrati on. 48/

46/ The docunment states the signer is “termnating ny job
w th Mariosai khon as of today and | have received a check #
in the anount of for ny services to date and in paynment in full for all
noni es due ne.

47/ These findings are based upon the testinony of Gardenhire
and Rye. | find that the testinony of Booker and WI|burn with respect to the
events of January 8 is not to be credited. There are conflicts intheir
testinony wth respect to when they encountered Gardenhire that norning and
wth respect to whether Bermo or Gardenhire purportedly fired them WIIburn
testified he did not see Saikhon that norning; this is inconsistent wth Rye's
testinony. Booker testified that Gardenhire drank wth themduring the period
i medi atel y preceding the election. Grdenhire testified, wthout
contradiction, that he is an alcoholic and a diabetic and has not had a drink
for a nunber of years. The nanifest interest in proving the allegations of
Par agraph 21(bb) of Booker and WI | burn, their faulty recollection of events
and the inconsi stencies as between thenselves in their testinony has led ne to
discredit their testinony. | have generally credited the testinony of Carol
Rye. Her deneanor while testifying and her obvious efforts to fairly state the
facts i npressed ne favorably.

48/ This is the only evi dence adduced --{conti nued)
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January 15, 1976: Benito Gutierrez was hired by Johnny Berm o.
He started work on Decenber 24, 1975. Qutierrez talked with Bermo the evening
before he started work, and Bermo told himthe boss did not want any
Chavi stas; that he only wanted Teansters. Qutierrez told Bermo he had worked
W th Teansters.

After voting in the representation el ection on January 7,
Qutierrez picked up and waved a UFWflag. Another worker got on top of a
|l ettuce truck and waved the sane kind of flag. It is not clear where this
activity occurred or whether it was observed by a forenan.

The | ast day Qutierrez worked was January 14, 1976.
According to Qutierrez, Bermo told himthere was no nore work. Bermo
testified that about a week before the last day Gew 4 worked, Qutierrez
asked for his check. Bermo did not ask Qutierrez why he was | eaving. The
Ti me Book shows no work by Gutierrez during the last two weeks Bermo' s
crew wor ked.

February 7, 1976. Qesencio CGastillo Estrada, Fedencio
Castillo Estrada and Quz Castillo are brothers. Havio Aejois their half
brother. In early February, 1976, each was enpl oyed as a cutter/packer in Gew
No. 1.

O February 6 work started about 7:00 a.m It commenced raini ng
about 20 mnutes later and work ceased until the rain stopped. The crew
returned to work after the rain ceased and worked until about 10: 00 when the
rain started again. Herrera, the foreman, told the crewto stop for |unch, and
that if the rain stopped, they woul d resune work. The rain stopped
approxinately a half hour |ater, and the crew worked the bal ance of the day. 49/

The testinony relating to the circunstances under which the Castillos and A ejo
left the fields on February 6 is conflicting. The forenman testified the
brothers got into their car and | eft wthout speaking to him

Qesencio testified that when the rain started, the crew had to
finish packing the cut lettuce, after which he and his brothers got into their
car and went hone. Qresencio told Herrera they were | eaving, and Herrera sai d
(X, Herreratold the entire crewto go hone.

_ Fedencio testified he told Herrera he was soaki ng wet and was
going hone. Herrera said it was all right to leave. Hs

48/ (cont i nued) —regarding protected Lhion activity by any of the | oaders.
Booker and W1 burn were the only | oaders who testified.

49/ These findings are based upon the testinony of Herrera and Manuel
Gonzal es, a worker in Gew 1.
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brothers were with himwhen this interchange occurred and they all |eft
together. The rest of the crewwere in their cars eating | unch when the
brothers | eft. The crew worked the bal ance of the day. Quz testified his
tonsils were hurting, and he thought he should not work so he went hone. He did
not ask for permssion. He did not know whether any of his brothers tal ked to
Herrera. Havio Alejo testified that when it started to rain on February 6, he
told Herrera it was not right to work. He left the field to eat |unch and did
not return. Herrera told himhe coul d | eave. 50/

It is an uncontradicted fact the crew worked after the | unch
break. Therefore, Gesencio's testinony that Herrera told the entire crewto go
hone when it started rai ning cannot be correct. Mreover, in viewof the fact
the crew nenbers were anware, as nanifested by their conduct, that they were to
"wait and see" until after lunch whether or not the rain stopped, | do not
credit the testinony of Alejo or Fedencio Castillo to the effect they were
given permssion to | eave at the outset of the |unch peri od.

h February 7 Alejo was the only brother who returned to work.
Hs brothers did not return with himbecause they heard it was going to rain.
Wien he got to the field, Herrera told himthat he and his brothers were fired
and gave Alejo the final checks for each of them Herrera testified he
di scharged thembecause they left in the mddl e of a shift. This is worse than
not showng up at all. Herrera did not recall whether he had ever termnated an
one else for leaving in the mddl e of a shift.

Lucio Padilla, a nmenber of Gew 3, went to his car when it
started raining on February 6. After |unch, Padilla and four others went hone
W t hout havi ng obtai ned permssion to do so. Wen they returned to work the
next day, there were no repercussions. 51/

The extent to which Alejo engaged in protected activity is
recited above. 52/ Quz wore UFWhbuttons and tal ked in favor of the Lhion to
fell owworkers in the presence of Herrera. 53/

50/Alejo testified that he had to stay inthe field the rain
started to pack 30 boxes of |ettuce because "a row of guys working in the
furroughs were behind. Oesencio testified that A ef o and Fedenci o were cutting
inhistrioand that he was packi ng. The order to pack the cut |ettuce was
given to the crewnot Just to Alejo or his trio. Fedencio testified it was
wong to | eave unpacked lettuce in the field.

51/Luis Arias Sandoval, a nenber of G ew 3, and four others
went hone after |unch on February 7 because it was raining. Wen they returned
to work, Vera did not say anything to them Sandoval was enpl oyed at Sai khon' s
at the tine of the hearing.

52/ See findings for January 6, 1976,

53/1t is not clear when he engaged in -- (continued)
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Fedencio distributed UFWliterature, wore a UFWbutton and solicited signatures
for a representation el ection. These activities were known to Herrera.
Qesencio hel ped his brothers, who were on a conmttee fromthe crew to

organi ze the Oew 1 workers. He wore and distributed UFWbutt ons. 54/

February 20, 1976: Gl berto Garcia worked five or six years-
for Respondent during the |ettuce thinning and cutting season and al so as an
irrigator. During the 1975-1976 harvest season he worked in Gew 3 for \era.

Shortly before the representation el ection, Vera had a private
conversation wth Garcia during the course of which he told Garcia that Sai khon
wanted himto vote for the Teansters. Garcia said that he was going to vote for
the UFW and Vera said if the UFWwon, Sai khon would plant alfalfa. Garcia
admts that when he told Vera he was going to vote for the UFW Vera did not in
any way threaten him

Garcia worked sporadically in the Valley harvest until early
February and then stopped show ng up. He mssed the | ast four days of the work
week ending January 21 and the first three days of the foll ow ng week, a total
of seven consecutive worki ng days. He mssed two days during the work week
endi ng February 11 and did not show up thereafter. At sone point during the
1975- 1976 Val l ey harvest, Garcia could not recall when, Vera told Garcia that
if he mssed any nore work, he would be fired. Oh February 20 O esencio
Castillo delivered Garcia' s check to him About three hours later Garcia
encount ered Vera and asked why he was fired. Vera said he no | onger had a Job.
Vera did not recall this conversation.

No testinony was presented regarding the nature and extent of
Garcia s Involvenent in protected activity, nor was testinony presented, beyond
the conversation recited above, of Respondent's awareness of Garcia' s URW
synpat hi es.

July, 1976: Premtivo Qtiz last worked for Respondent on May
31, 1976. H had been enpl oyed 12 or 13 years as an irrigator, a tractor
driver, planting waternel ons and doi ng what ever el se had to be done in
connection wth the ranch. Mguel Bastidas was his foreman. On May 31 Basti das
told himhe would start his vacation the next day. He was to take two weeks
wth pay and one

53/ (conti nued) this conduct. He was |aid off when the crew
returned fromVeélton and did not return to work until |ate January, 1976. He
stated he did not tal k about the UFWto workers while he was working in V¢l ton.

54/ Herrera' s denial of know edge of any UFWactivity by any of
the crewthere is not credited.
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week w thout pay. About June 15 Qtiz had his daughter call Bastidas to
ascertain whether he should return to work. Hs daughter told him
Bastidas said he wanted to talk to Qtiz, but not immedi ately.

Isais Monroy | ast worked for Respondent May 31, 1975. A that
tine he had been enpl oyed as an irrigator for six or seven years. O My 31
Bastidas told Mnroy to start his vacation the next day. He was told to take
two weeks wth pay and one week on his own. Both Qtiz and Mnroy recei ved
vacat i on paychecks the afternoon of the 31st. Wien he recei ved his vacation
check, Mbnroy asked whether they were fired. Bastidas told hi mthe checks
were vacation checks. Wien his vacation period was over, Mnroy went to talk
to Bastidas about returning to work. Bastidas told himhe had no orders to
put hi mback to work, and he woul d have to wait. This was the first year in
whi ch Monroy had not returned to work i nmedi ately upon the conclusion of his
vacat i on.

Havi ng recei ved conpl aints fromboth Mnroy and Qtiz about not
havi ng been returned to work, Guadal upe Ganboa, a UFWrepresentative, wote
Mari o Sai khon seeking to clarify their status. Sai khon tel ephoned Ganboa and
told himhe did not know whether they had been fired. Saikhon said his forenan
was on vacation and suggested they neet when Bastidas returned fromvacation.

Ganboa and Qtiz visited Sai khon's of fi ce on Septenber 1976,
havi ng previously nade an appoi ntnent to see him Sai khon was not at his
office. They returned the next day. Ganboa tal ked to Sai khon and wanted to
i nclude the workers in the neeting. Saikhon declined to do this, stating the
two were fired and that he had previously stated so to Ganboa. Wien Ganboa tol d
Sai khon that  Bastidas said they were on vacation and not fired, Sai khon said
they had handled the matter in that fashion so Qtiz and Mnroy coul d draw
thel r unenpl oynent i nsurance. Ganboa said he felt they had been fired for Uhion
activity. Saikhon said this was ridiculous; if he were going to fire people for
Lhion activity, he would have to fire all 150 of his enpl oyees.

In 1974 as well as in 1975 Sai khon directed Bastidas' attention
toinproperly irrigated fields on which either Monroy or Qtiz had worked.
There were four or five occasions when the field roads got so wet fromoverflow
that trucks coul d not gain access.

Oh March 26, 1976, Monroy was irrigating cotton. Bastidas told
himtwo or three tines to water every other row, but Mnroy watered every row
and continued to do so despite repeated orders to limt the water to alternate
rows. Mnroy offered no explanation for failing to followinstructions.

Sai khon saw the field about 1:00 p.m and called Bastidas on the radio to tell
himthe field was being irrigated inproperly.

During April, 1976, Monroy got drunk and drove his car
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into one of the planted fields. There were al so sone irrigating incidents
during April for which Monroy was responsi bl e and about whi ch Sai khon i nqui red.
Sai khon tol d Bastidas that both Monroy and Qtiz did bad work. Sai khon's
awareness of their problens resulted fromobserving the irrigation errors and
aski ng Bastidas who had done the work.

Oh May 19 Qtiz ran two feet of water into a wheat field which
was due to be harvested the next day. As a result of Qtiz's action, the
harvest of the field had to be del ayed for a period of 12 days. Sai khon
learned of Qtiz' s responsibility for the error by asking Bastidas. This was
the second tine in My when Qtiz had done the sane thing. Sai khon told
Bastidas to give Qtiz his vacation and to get rid of him Sai khon also told
Bastidas to get rid of Monroy because he had probl ens w th hi mbecause he did
not regulate the water properly and because he |l eft beer cans in the fields.

After he returned fromvacation, Sai khon | earned that Bastidas
had not fired OQtiz or Monroy, but had "kind of laid themoff." Sai khon felt
this was a better way to handl e the natter because they coul d draw unenpl oynent
| nsur ance.

Qtiz was a UPWobserver at the election in January. He
organi zed the other irrigators for the UFWin Cctober and Novenber, 1975, by
getting themto sign authorization cards. He carried on these activities while
Basti das was present.

There is no evidence that Monroy engaged in any activity on
behal f of the UFW

Qctober 4, 1976: Teresa Briseno Reyna i s the spouse of
Jesus Reyna. 55/ She has worked in Valley thinning for Sai khon for five years,
Qustonari |y she starts work in Qctober and works until the first week in
January. In both 1974 and 1975 she worked for Alvarez fromthe first day of
Valley thinning until the end of the cal endar year. 56/

During the 1976 Val l ey thinni ng season, Reyna asked A varez for
a Job for Briseno. There is a conflict regardi ng when the request was nade.
Reyna testified he sought a Job for Briseno the day he went to work, and
Avarez said he already had too nany wonen. Alvarez testified that Reyna first
requested work for Briseno about two weeks after the season started. He told
Reyna he al ready had too nmany workers, and that when he had work, he

55/ Referred to as Briseno.

56/ Alvarez testified Briseno nornal |y worked about three weeks
per season. Her Earnings Record shows her work pattern to be as set forth in
the text. | do not credit Alvarez's testinony on this point.
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woul d et Reyna know Sonetine thereafter Briseno went to A varez house

seeki ng work. Briseno asked Alvarez for a Job, and he told her he had no Job
for her. There is a conflict wth respect to whether he said he al ready had t oo
nmany wonen (Briseno' s version) or whether he said he al ready had nore peopl e
than he needed (Al varez's version). Avarez also told Briseno that when he
needed soneone, he would tell Reyna to bring her.

o Briseno did not work during the 1976 thinni ng season. However,
cormencing in April and ending in June, 1976, she worked 10 scattered days.

There is no evidence that Briseno engaged in any protected
activity. As evidenced above, her husband was anong the nore active enpl oyee
participants in the organi zi ng canpai gn the previ ous season. There i s no
evidence of his participation In any Lhion" activities after the representation
el ection in January, 1976.

| do not credit the Reyna version of his request for work for
Briseno. There is no evidence that Respondent had a quota systemfor
utilization of wonen in thinning crews; therefore, | find it unlikely that
A varez woul d have used "too rmany wonen" as the reason for not enpl oyi nhg
Briseno. | also credit Alvarez's testinony wth regard to the timng of Reyna's
reguest on Briseno's behalf. |f Reyna had requested work for Briseno when he
was hired, there is no reason to concl ude she woul d not have been hired, or
alternatively, there is no reason to Infer a refusal to hire her woul d viol ate
Section 1153(c).

To make such an inference in the face of no protected ac-
tivity by Briseno herself and in the face of the absence of any interference or
discrimnation wth respect to the tenure of enpl oynent of her husband, and in
the absence of any independent 1153 (a) activity during the 1976- 1977 season
woul d exceed the bounds which permt draw ng reasonabl e i nferences fromthe
evi dence. Such an inference coul d be based upon no nore than a suspicion that
A varez acted fromunl awful notives, and circunstances which nerely create a
suspi ci on the Enpl oyer acted upon unl awful notives are not sufficient to
support a finding NL RB v. Ace GConb Go. (dr. 8, 1965), 342 F.2d 841, 848;
NL RB v. Shen-Valley Packers (Ar. 4, 1954), F. 2d .

Novenber 8, 1976. Enri que Zanbrano was enpl oyed two seasons as
a cutter/packer. During the 1974-1975 season he worked A varez, and during the
1975- 1976 season he worked for Vera.

He was the UFWenpl oyee representative for the Vera crew during
the election canpaign. He distributed UFWbuttons and | eafl ets, di scussed the
Lhion wth his fellowworkers and wth Vera and FH ore. Zanbrano attended the
pre-el ecti on conference and was the Oew 3 el ection observer. Vera, his
foreman, becane aware that
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Zanbrano was the O ew 3 URWrepresent ati ve when Zanbrano was |ate for work
the day he attended the pre-el ection conference. He was pernmitted to work
that day after Vera ascertained the crewdid not object to his being | ate.
He recel ved the sane pay as other crew nenbers for the day's work.

The day the 1976- 1977 V¢l ton harvest began, Zanbrano
arrived at the Qul f station about 15 mnutes after the bus departed. Wien he
asked thi nning forenan Pel ayo whether he could catch the bus in his car, he
was told he would not get work if he did because there were a lot of |ettuce
workers left at the station. He did not attenpt to catch the bus.

The next day Zanbrano got to the GQul f station even earlier and
asked an unidentified forenan whet her there was work; the foreman told hi mhe
had no orders for new peopl e. H al so tal ked to Mntejano, who was not
currently a foreman, who told himthere was no chance for work until a new
crewwas forned. For about two weeks thereafter, Zanbrano continued to check
daily wth the bus drivers to see whether there was work. S nce Vera stayed in
Vel ton during the harvest, Zanbrano did not talk to him

After the harvest began in the Valley, Zanbrano went to the
field totalk to Vera about work. Vera told himhe coul d not give hi mwork
because Sai khon had not given orders to put on nore people. He suggest ed that
Zanbrano go tal k to Sai khon. Zanbrano told Vera there were peopl e wor ki ng who
were newer than he was. Vera told Zanbrano to point themout, and he woul d
get rid of them None were pointed out.57/ This was the only occasi on on
whi ch Zanbrano asked Vera for work. During this period Zanbrano al so spoke to
Barriga about getting work. Barriga told himhe coul d not do anythi ng because
there were still thinners who had nore seniority than he who were not wor ki ng.
Barriga told himthat another crewwas to be forned and if there were a chance
for work, it would be then.

_ Wen Gew 4 was forned i n Decenber, 1976, it is Zanbrano's
testinony that he asked Montej ano whether he was going to get work. He di d not
go to }/\Dl’kdl n Montejano's crew, the basis for his not being hired was not
articul at ed.

ANALYS S AND GONCLUSI ONS

The allegations in the conplaint cover a tine period commenci ng
wth Getober 28, 1975, and endi ng i n Novenber, 1976; however, its maj or focus
IS upon events occurring during Decenber, 1975, the period i medi at el y
precedi ng the representation election held on January 7, 1976. During this
tine frane Respondent engaged

57/ A though there is disagreenent regarding when this
conversation occurred, its substance as related by Vera was not rebutted by
Zanfbr ano.
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inaseries of acts clained to be violative of Sections 1153(a), and (c) of the
Act as well as of Section 1154.6.

The Wse 0 Orews Supplied By Labor Contractors.

V¢ turn first to the contentions regarding Section 1154.6. This
section nakes it an unfair labor practice for an enpl oyer or a | abor
organi zation "wllfully to arrange for persons to becone enpl oyees for the
primary purpose of voting in elections.” Here, it is alleged that enpl oyees
were hired "solely for the purpose of supporting the Teansters in a
representation el ection." Section 1154.6 does not track any section of the
Nati onal Labor Relations Act; thus, there are no specifically applicable
Nati onal Labor Rel ations Board precedents to provi de guidance. S nce Section
1154. 6, |ike Section 1153(c), requires proof of specific notivation in order to
find a violation, it is appropriate to adapt the schene of analysis set forth
by the Suprene Gourt in NL. RB v. Geat Dane Trailers (1966), 388 US 26, in
det er mi ni ng whet her Respondent' s enpl oynent of two-1abor contractor crews
violated the Act.

Prelimnarily, it nust be noted that contrary to Respon-
dent's contention and to the | anguage in the conpl aint, Section 1154.6 does not
regui re proof that the "sole" purpose for hiring be to vote in an election. The
statute reads "prinary" purpose, and this | anguage can only be read as the
chi ef purpose or the purpose first in inportance anong a group of purposes as
agai nst the sole or only purpose, a purpose existing or functioning wthout any
others.58/ On the other hand, a violation of the section is not found in proof
that "a purpose” of the hiring was to vote. Had this been the intendnent, the
section woul d read a pur pose. ” 59/

The violation is conplete wth proof of hire for the pri-
nary purpose. Wiether or not those hired actually voted is irrelevant as is the
question of whet her Respondent's obj ective was to provide votes for the
Teansters or to provide "no uni on" votes.

There is no question but that Mario Sai khon wllfully
arranged for persons hired into the Bermo and Tira crews to becone
Respondent ' s enpl oyees. At issue is whether Respondent's prinary notivation in
hiring the | abor contractor crews was to enabl e those hired to vote in an
anticipated Agricultural Labor Relations Board el ection. This objective nust be
shown by substantial evidence on the record as a whol e and may be proved by
circunstantial evidence since it is. likely to be all that is avail abl e.
NL RB v. Putnam

58/ See The Anerican Heritage Dctionary, 1969 Edition.

59/ Conpar e Section 1154(d) where a violation occurs if
"an object" of the union's conduct is one proscribed by the section.
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Tool G. (6th dr. 1961), 290 F. 2d 663.

The evi dence offered to prove prinary purpose nmay be
summar i zed as fol | ows:

The 1975 Vall ey harvest is the only occasi on on which
Respondent ever used crews provided by |abor contractors instead of its
regul ar fourth crew Qdinarily Gew 4 started work about the end of Decenber.
In the 1975-1976 season, it was not activated until the Bermo and Tira crews
were termnated for poor work. This crew was agai n activated during the 1976-
1977 Val l ey harvest.

Sai khon paid Bermo and Tira two-thirds nore than the goi ng
rate paid | abor contractors per carton. By using | abor contractors, Sai khon
was put to the cost of activating a |labor canp and to the cost of using Buck
Gardenhire as canp nanager and general forenman over those crews. Gardenhire
was out side the normal chain of command and responsible directly to
Sai khon. 60/ At the start of the Valley harvest, Mario Saikhon [imted the
regular crews to 11 trios, thereby |laying off sone persons who had worked t he
Wl ton harvest. There was no effective limtation of the Bermo crew during
the period imnmedi ately prior to the representation el ection; after the
el ection Bermo' s crewsteadily declined in number until it was finally
termnated. Tira s hiring practices during the first week his crew worked
gr oduced 42 eligible cutter/packer voters and seven eligible | oaders and wat er

oysS.

Additional circunstantial evidence of Sai khon's pri marr% pur pose
inthe use of the extra crews is found in the testinony of fornmer nenbers of
each crew regardi ng questions about any Chavez affiliation put to themat or
near their tine of hire by the forenen or by the person who solicited themfor
enpl oynent. The testinony of former Gew5 nmenbers in this regard was not
contradi cted. Respondent's unexplained failure to call Tira gives rise to the
inference that his testinony woul d not have controverted the workers'
testinony. Sheldon Pontiac, 199 NLRB No. 148. Enpl oynent in Bermo' s crew was
condi ti oned upon not bei ng a Chavez supporter. Bermo sent Hijio Macias to
Cal exico to obtain workers. Macias was careful to inguire about UFW
affiliation before bringing persons to canp and on one occasi on rej ected a
worker after noting he wore a UFWbutton. That Mcias was acting pursuant to
Bermo's instructions is apparent fromhis interrogati on of people produced by
Maci as. Respondent is chargeable wth this conduct of Bermo and Tira since
M. Saikhon testified that the foremen have sole authority wth respect to
hiring and firing the enpl oyees under them

n Decenber 26, 1975, nine persons in Gew 4, who wor ked

_ 60/ The parties stipulated, and | find, that Gardenhire, Tira
and Bermo were supervisors wthin the neaning of Section, 1140.4(j) of the
Act.
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only that day, were termnated. Pour of those termnated testified they were
observed by Bermio signing URWaut hori zation cards during their |unch break.
The explanation for their termnations was the boss does not want peopl e who
live in Mexican or who are Chavi stas.

Admtted y the work performance of both crews was atroci ous
fromthe outset. The first day was a disaster and things inproved but slightly
thereafter. In late January the poor perfornance led to the dismssal of both
crews. The failure to get rid of the crews when their ineptitude was
di scovered; the failure to use forner Sai khon workers in these crews; the
extra expense of an additional general foreman; the substantially above-scal e
rate paid the labor contractors; the conditioning of hire in the contractors'
crews upon not being a Chavista; the failure until well after the election to
establish regular Gew4; and the failure to control the size of Gews 4 and 5
prior tothe filing of the representation petition, while limting regul ar
crews to 11 trios, taken in sumestablishes prina facie violation of Section
1154. 6.

It Is arguabl e that this scheme was so "inherently destructive"
of the workers' right, to a representation election untainted by the
partici pati on of spurious enpl oyees that a violation of Section 1154.6 can be
found even in the face of evidence that the use of Oews 4 and 5 was
noti vated by business considerations. See NL. RB v. Geat Dane Trailers
(1966), 388 US 26, 34.

Qoupling the factors listed above wth the fact that Respondent’s
conduct produced 126 additional eligible voters, a 38%increase in the nunber
eligible to vote, it is reasonable to conclude that the adverse effect of the
Enpl oyer' s wongful conduct was nore than "conparatively slight”; thus, no
proof of specific notivation or specific prinary purpose is required. The
thing speaks for itself. NL RB v. Geat Dane Trail ers, supra.

However, since this is a case of first inpression, Respondent
isentitled to a "full lunch bucket." Therefore, |I shall not treat
Respondent ' s conduct as "inherently destructive of enpl oyee rights and proceed
to examne the defense of |egitimate business purpose.

Mari o Sai khon testified he had trouble wth one crew and sought
to inprove his pack through use of Bermo and Tira. No testinony was offered
to support his assertion of prior crewtrouble. No explanation is offered for
continuing to use two crews, which on the basis of Saikhon' s testinony, nay
fairly be characterized as i nept and uneconomc fromthe outset. No
expl anation is offered for failing to control Bermo' s crewsize prior to the
representation el ection. No explanation is offered for permtting expansi on of
the regular crews after the representation petition was filed. No evi dence was
offered to support Sai khon's assertion that the rate Respondent paid Bermo
was economcally warranted by the extras Bern was furnishing; nor is there any
expl anation for paying Tira the
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sane rate. No evidence was offered to support the assertion that because of
fringes and regul ar enpl oynent, regul ar forenen were conpensated
commensurately with Bermo and Tira.

The failure of Respondent to produce evidence inits control to
support its legitimate objective defense to the charged viol ation of 1154.6
supports a conclusion that the primary purpose in utilizing the Bermo and
Tira crews was to procure additional eligible voters. See Fred Sark and
Jamacia 201 &. Gorp., Janacia 202 &. Gorp., Inc., 213 NLRB No. 38.
Ther ef ore, Respondent viol ated Labor Gode Section 1154.6, as alleged in
Paragraph 21(t) of the anmended conpl ai nt.

The use of the Bermo and Tira crews is also alleged to a have
viol ated both 1153(a) and (b). The evi dence cited above supports the
concl usion of violation of both 1153(b) and (a) by the hiring of the
contractor crews. The Respondent's conduct was ai ned at providing voters for
the Teansters. It attenpted to staff Gews 4 and 5 only wth Teanster voters.
Respondent ' s conduct goes beyond nerely Interfering wth the 1153 rights of
its enpl oyees, it was ai ned at nmaki ng the Teansters the bargai ni ng agent for
t hose enpl oyees, thereby assisting the Teansters as an entity in securing the
benefits of such status. Denied by statute the right to grant pre-
certification recognition [section 1153(f)], Respondent attenpted to provide
sufficient voters to achieve the sane result, i.e., recognition of a union not
the majority representative of its enpl oyees.

Respondent's argunent that its refusal to renewits Teanster
contract in the summer of 1975 supports its contentions of neutrality does not
wash, since entering into a new pre-Act contract woul d not have barred the
organi zati onal canpai gn of the UFW Section 1156. 7(a).

_ The concl usion that Respondent's conduct al so violated
Section 1153(a) is so apparent as to obviate explication.

Termnati ons And Refusals To Hre.

The Decenber 15 Termnations; The 1975 Val | ey harvest began on
Decenber 15. The anended conpl ai nt al | eges eight discrimnatory di scharges and
four discrimnatory refusals to hire occurring on that date. 61/ The events of
that day nust be examned agai nst the backdrop of the totality of Respondent's
conduct during the period. Especially significant is the fact that by Decenber
15 Mari o Sai khon had fornmul ated and was i n the process of effectuating his
plan to bring in two crews supplied by | abor contractors.

61/ Paragraphs 21(m), 21(n) and 21(x) of the anmended conpl ai nt.
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The size |limtation inposed upon the regular crews at the
outset of the Valley harvest can be viewed as a device used to enhance the chances
of the payroll padding to result in the defeat of the UFW The regul ar crews were
known to be overwhel mngly supportive of the UFW Thus, the crewsize [imtation
shores up the conclusion that hiring Gews 4 and 5 violated Section 1154.6, and
the unprecedented utilization of these crews supports a conclusion that the 11-
triolimtation placed upon the regular crews viol ated Section 1153(a).

Respondent urges economc Justification for its conduct wth
respect to both crewsize limtation and utilization of Gews 4 and 5. The
Justification does not stand up agai nst the facts. The regular crews were
permtted to expand to their Vélton strengths once the representati on petition was
filed and the payroll period for eligibility had passed. R gorous attenpts at
limting the size and turnover of Gews 4 and 5 coincided wth the cut-off of the
voter eligibility period. Ohce Respondent's pre-petition course of conduct no
| onger served a purpose It was abandoned; reins were tightened with respect to the
catastrophi c work performance of Gews 4 and 5 and | oosened with respect to
Respondent' s regul ar crews.

The economic Justification purports to be trouble wth the pack
of one crew trouble which |ed Saikhon to seek out the | abor contractors. A though
the crewin question was not identified, it was apparently Gew 4. No el uci dati on
of the crewtrout was forthcomng; nor did Sai khon expl ain why he returned to the
Mont ej ano crew after termnating the |abor contractors' crews. The totality of
events occurring during the 1975 canpai gn coupl ed with the post-canpai gn return of
the Montej ano crew, and its use during the 1976-1977 season | eads to the
concl usion that Sai khon's stated reason for crew size reduction and utilization of
| abor contractor crews was pretextual. It is noted that Sai khon coul d have had 52
trios function in four crews of 13 trios each, a 13-trio crewbeing wth the
opti numcrew size range by utilizing his four regul ar crews.

Therefore, the crew size reduction effected on Decenber 15,
1975, violated Section 1153(a) by interfering wth and restrai ning the exercise of
rights guaranteed by Section 1152. It renains to examne the |ndividual
termnations or refusals to hire occurring on that date to determne whet her they
resulted fromthe crew reduction deci si on.

Paragraph 21(n) of the anended conpl aint alleges the termnation of eight
enpl oyees on Decenber 15.

Pedro Sosa Ronal es: There is no evidence Pedro Ronal es was
termnated on Decenber 15, 1975, nor is there evidence he sought work In any
cutting crewon that date. | shall recoomend that the all egations of. Paragraph
21(n) be dismssed wth respect to Pedro Ronal es.
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Mguel Sosa Foral es: FRonal es has worked for Sai khon for ei ght
years. At the tine of the hearing he was currently enpl oyed by Respondent and
working for Vera. For the reasons cited above, | credit his testinony that \Vera
told himto show up for work on the 15th; that he showed up and started to work;
that he was stopped after about two hours and told there was no work for him and
that he unsuccessfully tried repeatedly to get work until he was recal | ed on
January 1, 1976.

During the three days i mmedi ately preceding his |ayoff, he had
alimted invol venent in protected activity in conjunction wth Padilla and
Zanbrano, two of the UFWI ead canpai gners.

Respondent ' s | ayof f of Romal es during the period from Decenber
15, 1975, to January 1, 1976, resulted fromthe crew reduction order and viol at ed
Section 1153(a) of the Act. NL.RB v. Burnup and Sns (1964), 379 US 21, 85
SG. 171, 13 L. H.2d 1. 62/

Domngo Gnzal es: Gonzales, at the tine of the hearing, was
enpl oyed by sanction in Gew 4. During the 1975- 1976 season, he opted not to go
to Vélton wth Herrera because the work required getting up too early. He
renained inthe Valley in Mntejano's thinning crew He testified credibly that
on Decenber 15 he sought and did not receive work as a cutter in Herrera' s crew
It is uncontradicted that during the 1975 UFWcanpai gn that Gonzal es fromtine to
tine during work hours woul d shout "W va Chavez."

Respondent ' s | ayof f of Gonzal es during the period from Decenber
15, 1975, to January 7, 1976, violated Section 1153(a), but for the crew reduction
he woul d have been hired when he presented hi nsel f on Decenber 15.

Ranon Mont el | ano Acosta: Montel | ano worked the 1975- 1976
thinning season in both welt on and the Valley in Herrera's crew  He al so wor ked
the Wl ton harvest for Herrera. Wien he sought work fromHerrera on Decenber 15,
he was refused. The reason given by Herrera was that Montellano was in Avarez's
crewand that he was limted to 11 trios.63/ A varez refused himwork the sane day
because of the 11-trio limtation.

Wile in Wlton he tal ked to other workers about the UFW

62/S nce the renedy | propose for the Section 1153 (a) vio-
lation is the sane as the renedy | woul d propose for an 1153(c) violation, no
pur pose woul d be served by extending this opinion by an anal ysis of the question
of whether the layoff was violative of Section 1153(c). | reach no concl usi on on
the 1153(c) i ssue.

63/In prior seasons Montell ano had worked for Alvarez. He had
not worked for Alvarez during the 1975-1976 season. At the tine he testified,
Mont el | ano was working for A varez.
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and its benefits, helping themto understand its advantages. Fromtine to tine
while inthe fields he would holler that it was tinme for the workers to get rid of
their "yoke."

Mntel l ano's layoff resulted fromMrio Sai khon's crew
limtation decision. Hs participation in protected activity was uncontroverted
and was sufficiently overt to have | ed Respondent to suspect he was actively
engaged in the UFWorgani zing canpaign. | do not credit Herrera' s testinony of
i gnorance of Mbntel | ano' s conduct .

Mont el | ano' s | ayof f from Decenber 15, 1975, until he was
recalled as a loader in Gew 4 on January 21, 1976, violated Section 1153(a). For
reasons stated above, no determnation is nade regardi ng the question of whet her
the layoff also violated Section 1153 (c).

Quz Gastillo Estrada: The record does not support a finding
that Castillo woul d have been retained at the outset of the valley harvest even if
there had been no cut-back to 11-trios. Except for one day worked in 1974, his
career at Sai khon consisted of six days worked during the 1975 Vel ton harvest and
one day as an hourly enpl oyee. He testified he engaged in no Lhion activity while
at Wlton. Sone reduction in crewsize at the close of a Vélton harvest is
custonary, and by what ever rough seniority standard one applies, Castillo was an
obvi ous candidate for layoff. Ho was re called to work for Herrera on January 2,
1976.

| shall reconmend di smssal of Paragraph 21(nm) of the anmended
conplaint wth respect to Quz Gastillo.

Jose Arredondo Meza: Meza was admttedly laid off on Decenber
15 because of the cut-back to 11 trios. He returned to work when the crew was
increased to 13 trios. Hs layoff violated Section 1153(a).

Jose M ascencia: Hascencia has been al nost a year-round
enpl oyee of Sai khon for the past 11 or 12 years. For the last eight or nine years
he has worked in Herrera's crew, and he worked for Herrera during the 1975 Vél t on
harvest. Wien he got to the field 15 mnutes after work started on day one of the
1975 Val l ey harvest, Herrera told himhe did not need any nore people. H told
A ascencia the "boss" had told himto work only 11 tri os.

Wen Herrera cannot hire everyone, he hires those wth the nost
service wth the Gonpany. Wiile there is no testinony regarding the | ength of
service of each person utilized by Herrera at the start of the Valley harvest,
the probability that each of those retained had greater service than Pl ascencia is
so slight as to warrant the finding that the General Gounsel ' s evi dence
establishes a prinma facie show ng that Pl ascencia' s |ayoff was a di scri mnator
act .
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Assuming arguendo a busi ness reason for the crew reduction, the
choi ce of Hascencia for layoff is unexpl ai ned; Respondent offered no evi dence
that A ascencia' s layoff was consistent wth the seniority practices clained by
Herrera. The Respondent failed to neet its burden of proving the |ayoff was not a
discrimnatory act. NL.RB v. Geat Dane Trailers, supra

P ascencia' s invol venent in protected activity while at VElton
was not great; he talked to his fellowworkers about the benefits to be obtained
fromUFWrepresentation. | do not credit Herrera' s denial of awareness of this
activity.

_ ~ Respondent' s | ayof f of M ascencia on Decenber 15, 1975,
violated both Sections 1153(a) and (c) of the Act.

~Juan Quevas Laguna: The General (ounsel has failed to prove that Quevas
was deni ed work on Decenber 15. Herrera testified credibly that Quevas di d not
seek work until three or four days after the harvest began, at which tine the crew

was full. It is apparent the crewwould have filled up the first day of the
harvest even if there had been no 11-trio limtation. Thus, it is unlikely the
crew even if larger, would have still had openi ngs when, Laguna reported. S nce

there i s no evidence of a Sai khon practice of bunpi ng persons wth | esser
seniority to nmake roomfor senior, enployees, Herrera' s refusal to bunp soneone to
put Quevas to work was not a discrimnatory act violative of either 1153(a) or
1153(c).

| shall recormend that the allegations of Paragraph 21(m) as
they relate to Quevas Laguna be di sm ssed.

The Decenber 15 Refusals To Hre.

Jesus Martinez Ramrez: On the basis of credible testinony of
Jesus Vera that Martinez did not seek enpl oynent on Decenber 15, 1975, | shall
recomrend di smissal of Paragraph 21(n) of the amended conplaint as far as it
refers to Martinez.

Felix Wiarte Val enzuel a: Val enzuel a declined Vera' s Job of fer
at the start or the 1975 thinni ng season. Thereafter he sought and did not get
harvest work both in VWl ton and in the Valley. There is no evi dence he engaged in
any protected activity during this period. A conclusion that the failure to hire
hi mon Decenber 15 violated the statute woul d require a finding that Respondent
obt ai ned know edge of or a suspicion of protected activity by Val enzuel a during
the period between the start of the VWl ton harvest and Decenber 15, since the
conpl aint does, not allege the refusal to hire for the Wl ton harvest to be
discrimnatory. Such a finding is not supported by the record. The General Qounsel
urges that statenents by Val enzuela to his fellowworkers during the 1974-1975
season regardi ng the i nadequacy of Teanster representation and the desirability of
UFWrepresentation were the reason he was not hired on Decenber 15. This theory
does not expl ai n why Vera sought
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himout at the start of the thinning season nor why the refusal to hire in
Novenber was not inproper. Mreover, it requires the conclusion that Val enzuel a's
degree of protected activity in 1974-1975 was so nmarked that Vera noted Val enzuel a
as a UFWactivist. The record does not support this conclusion. | shall recomend
dismssal of Paragraph 21(n) so far as it relates to Val enzuel a.

Danil Choa Daz: CGhoa' s testinony is not credible. H
testified to visits to Alvarez's house in Mexi can seeking work. A varez has not
lived in Mexicali for eight years. This patent error in his testinony coupled wth
his faulty ability to recall facts as nmanifested by the discrepancies in his
testinony regarding his work history nakes himan unreliable wtness. In view of
this unreliability, | do not credit his uncorroborated statenent regarding
repeated visits to the Qi f station seeki ng work.

| shall recommend di smssal of Paragraph 21(x) of the
anended conpl ai nt .

Jose Santos Ll amas: The General Gounsel requested no finding
regardi ng Paragraph 21(p) which alleges a refusal to hire Llamas as a
cutter/packer on Decenber 19, 1975. Rather, he seeks a finding regarding a failure
to assign Llamas to cutting at the outset of the Vélton harvest. This requested
finding i s beyond the scope of the conplaint so far as Llanas is concerned and is
not supported by the evi dence.

Ll amas asked Herrera for a cutting Job about two weeks before
he quit. This timng woul d have the request nade while Herrera was still staying
inVWlton, and | would not credit this testinony, but for Herrera s testinony on
cross-examnation that Llamas was not given a cutting Job because he did not have
enough seniority. Bven if Herrera' s crew had renained at 12 trios as it was at the
cl ose of the Vélton harvest, Llamas would not have had sufficient seniority to be
pl aced cutting. The crew tine book shows that there were people laid off wth the
nove to the Vall ey who had nore Conpany service than LI anas' one season.

The General (ounsel has failed to prove the allegations of
Paragraph 21(p); | shall recomend di smssal of the paragraph.

The Termnations & Decenber 26, 1975.

There is little question but that Myjica, Acosta, Aguirre and
Mbi ses Sot o were enpl oyed because they were thought to be Teanster supporters.
There is also little question that each was termnated at the close of his first
daydof enpl oynent because he was observed by Bermo signing a UAWaut hori zati on
card.

_ Gounsel for Respondent argues that none of General Counsel's
w tnesses are to be credited because of varying recol | ections regarding the "exact
words" used by Bermo. In rejecting
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counsel 's argunent, | have noted that the thrust of the testinony of each of the
General ounsel 's witnesses testifying to Bermo's statenents was the sane, and |
have consi dered the | apse of tine since the events occurred i n di scounting
differences in the exact words used. La Jolla Casa DeManana v. Hopkins (1950), 98
CGal . App. 2d 339.

The termnation on Decenber 26, 1975, of Mjica, Acosta,
Aguirre and Mbises Soto violated Sections 1153(c) and 1153(a) of the Act.

The Novenber 3 Refusals To Hre.

Though not as stated, Paragraph 21(d) essentially alleges that
Respondent vi ol at ed Labor Gode Section 1153(c) by refusing to transfer Jesus
Reyna, Quillerno Duran, B nesto Navarro, M cente Saucedo Hores and Nazari o Lopez
Mendez fromQGew 2 into one of the crews going to Vélton for the harvest, or
alternatively that Respondent violated 1153(c) wth respect to these persons by
failing to send Gew 2 to Vel ton.

The contention that the failure to select Gew2 to goto
Wl ton violated the Act has been di scussed above and rej ected. There remains to be
di scussed the General Gounsel 's theory that each of the above-naned is a
di scri mnat ee because he was not sent to Vélton.

The general pattern of enpl oynent in a crew and novenent from
sitetositeinthat crewis uncontested. People tend to work in the sane crew
year after year, and for the nost part retain their places in the crewas the
season progresses fromthinning to cutting. There are exceptions, sone peopl e work
only in thinning while others work only in the harvest. Thus, there is nothi ng
initially startling in the fact that none of the six all eged di scri mnatees were
not selected to go to Vélton; their crewwas not going. Mnbers of Herrera s and
Vera's crews were the persons to go. There was no autonatic reason for a Gew 2
nenber to go.

Duran was sent to Wlton on Novenber 19, 1975, two days
after the harvest began. He testified that Barriga went into the field and
picked people from Gew 2 to go to Wlton. Wen he was not picked, he
contacted Hore to ascertain why he had not been selected. Hs inquiry bore
fruit; he was sent to V¢l ton.

Vera' s testinony that Reyna did not ask for a Vel ton cutting
job was unrebutted as was Vera' s testinony that Saucedo Hores declined his offer
of a Wlton Job; nor is there any evidence that Lopez Mendez asked Vera for a Job
in Vlton. The Bnesto Navarro situation has been di scussed above.

~ Wth respect to Paragraph 21(d), the General Counsel has failed
to prove step one in an 1153(c) case in that he has failed



to prove a discrimnatory action toward any of the five discrimnatees. Duran asked
for and received a V¢l ton Job; none of the others asked for V¢l ton Jobs. The

evi dence does not establish that Respondent was ever put into the position of
having to refuse any but Duran the chance to go to Vélton.

The Duran and Saucedo testinony regardi ng separate occasions
on which Barriga called out nanes of persons to go to Wlton is not inconsistent
wth Vera' s testinony that the Gew 2 nenbers who went to Veélton were ones who
specifically asked to go. Wth the exception of Duran, whose testinony did not
tend ftod prove the allegation, none of those going to VWlton from Gew 2
testified.

| shall recoomend that the allegations of Paragraph 21(d) be
di sm ssed.

The Loader Termnations 0 January 8, 1976.

The General Gounsel contends that Fred Booker, Thurnan
WIlburn, Erol Jones and one other |oader were di scharged on January 8, 1976.
Gontrary to the General ounsel's contention, | conclude that the four | oaders quit
despite being urged to return to the fields and despite repeated assurances that
they were not fired.

Booker and WI | burn were the only General (ounsel w tnesses
testifying wth respect to these allegations. | find their testinony unreliable
because of repeated contradictions with respect to occurrences about whi ch one woul d
antici pate a conmon nenory. Booker testified that Bermo fired them WIIburn testi-
fied that Gardenhire told themthey were fired. Their testinony conflicts regarding
where they encount ered Gardenhire on their way back to the fields from Sai khon' s
office. WIlburn says they net Gardenhire when they got back to the field, and that
he again told themthey were fired and sent themback to the office. Booker says
they net Gardenhire as they were driving back to the field, and he told themto
return to the office.

| was favorably inpressed with the deneanor of Respondent
W tness Rye who cane across as straightforward, earnest and as havi ng a good
recol lection of the events of the day. Gediting her testinmony | eads to the
concl usion the | oaders were not discharged, but rather they quit. Rye testified she
repeatedly urged themto go back to work, but they declined to do so because of not
wanting to work with a | oader naned Johnny.

The absence of any corroborative testinony froma worker
wtness present inthe field on the norning of the 8th supports the concl usion that
Booker and WIlburn are not to be credited. The testinony of General Gounsel w tness
Qutierrez al so supports this conclusion. He testified the | oaders were drinki ng beer
during tine they were at the field between trips to the office; the
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| oaders testified they did not drink beer. Snce Gutierrez is an alleged a fel l ow
discrimnatee, there is no reason for himto falsely testify in Respondent's favor.
Hs testinony is credited.

Fnally, the absence of any significant or even noticeabl e
pro-URWactivity by either Booker or WI I burn was considered in reaching the
conclusion that the General Gounsel failed to prove the termnations violated the
Act. | shall recommend di smssal of Paragraph 21(bb) of the anended conpl ai nt .

The Termnation & Benito Qutierrez.

Qitierrez's last day of enploynent was January 15, 1976.
Par agraph 21(hh) all eges he was di scharged that day in violation of Section 1153(c).
The General Gounsel did not include the Qutierrez incident in his "Requested
F ndings of Fact," an omssion indicating abandonnent of the alleged violation.

Wile Qitierrez testified at length about events involving
ot her workers which occurred during his termof enploynent, his testinony regarding
his termnation was |limted to a statement that on the norning of the 15th Bermo
told himthere was no nore work, Bermo says Qutierrez asked for his check. This
was a period during which Bermo, consistent wth Mario Saikhon's Instructions, was
reducing the size of his crew

_ ~There is not substantial evidence upon which to rest a
conclusion that Gutierrez was termnated;, therefore | shal|l recommend that the
al l egations of Paragraph 21(hh) of the anended compl ai nt be di sm ssed.

The Termnation O G lberto Garci a.

_ In the nonth before February 20, 1976, Garcia worked
Intermttently. He mssed seven consecutive work days between January 14 and January
28. He mssed two days during the week endi ng February 11 and did not show up for
work during the week endi ng February 18, 1976, the week i mmedi ately preceding his
alleged termnation. Garcia offered no exlol anation for his extended absences from
work; nor is it contended the records reflecting such absences are i naccurate.
Sonetine prior to February 20, he had been warned that if he mssed any nore work,
he woul d be term nat ed.

There is no evidence Garcia engaged in any protected activity, nor was there
any reason for Respondent to suspect he supported and was active on behal f of the
UFW The sumand substance of his UFWI nvol venent as nmanifested by his own testinony
is his pre-election statenment to Vera that he was going to vote for the UFW

The record is as conduci ve of a conclusion that Garcia quit as of a concl usi on that
he was fired. Accepting for argunent's
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sake that Garcia was fired, the General Gounsel has failed to nmake a prinma
facie case that the discharge viol ated Section 1153(c). Rel evant evi dence whi ch
a reasonable mnd mght accept as adequate to support a conclusion that Garcia
was discrimnatorily discharged has not been presented. NL RB v. Gl unbian
Engi neering & Sanping Go. (1939), 306 US 292, 59 S . 501, 83 L.E. 660. A
best, a suspicion of such notive has been rai sed, and suspi ci on does not
suffice. Anyx Industries. Inc. V. NL.RB (8th dr. 1972), 457 F. 2d 904, 907,
td her ef or g, | shall recommend that the allegations of Paragraph 21(kk) be

i sm ssed.

The Termnation & The "Bul | et s"

Havio Alejo and his three hal f-brothers were di scharged for the
stated reason of having | eft work w thout permssion on February 6, 1976. It
started to rain, the foreman told the crewto take the lunch break, and if it
stopped rai ning, work woul d be resuned. The rai n stopped and work was resuned.
The Gastillos and Alejo left at the start of the |unch break w t hout
per m ssi on.

Herrera, the foreman, testified he fired the four because |eaving
work in md-shift was worse than not showng up at all. So far as Herrera coul d
recall, the discharge of the "bullets,"” as the four are known, is the first
di scharge he has effected in 10 years as a forenan because a worker |eft during
the course of a work day Herrera could neither recall any worker ever having
left during t course of a shift nor ever having disciplined one for |eaving.
The inprobability that in 10 years' service as supervisor Herrera never had a
wor ker | eave work wthout permssion | eads ne to conclude that such departures
have not in the past resulted in termnations. This conclusion is supported by
uncontradi cted testinony that two carl oads of people in Gew 3 | eft wthout
permssion and were not disciplined when they returned the next day. As with
Gewl, CGew3 finished out the day when the rain ceased.

Herrera' s statenent that he hired no one to replace the "bul |l et s"
tends to undermine his testinony regarding the reason for the discharges. The
Gew 1l tinme book for the week ending February 18 lists two new crew workers,
Banuel as and Haul Sosa, and al so includes the nane of Luna, a person who had
worked but one day during the previous work week. Essentially there were three
peopl e—a trio—put on the payroll after the "bullets" termnation,, Mreover,
si nce Respondent does not contend any sort of |ayoff was in progress, it woul d
seemlikely that Herrera woul d have a need to repl ace the dischargees forthwth
In order to mai ntai n producti on.

Herrera had know edge of Alejo' s involvenent wth she UFW A nonth
earlier Alejo was late for work as a result of attending the pre-election
conference. Herrera sent himhone and told himto return the next day. The
General ounsel has urged this action as violative of Section 1153(c); however,
he fail egl to prove the discrimnating character of that action; so | shall
r econmen
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dismssal of Paragraph 21(ff). However, that incident establishes Enpl oyer

know edge of Alejo's activities. Wth regard to the others, O esencio and Fedenci o
Castillo engaged in protected activity during the Vélton harvest. | do not credit
Herrera' s di savowal of know edge of these activities in viewof a foreman's con-
tinual contact wth his crewduring the course of a work day. Qoupling Herrera's
actual know edge of participation in protected activity wth the fact the four are
thought of as a group by their fellowworkers, | find that Herrera suspected t hat
Quz was al so a UFWact i vi st.

Fnally, the attitude of Respondent toward the URWas
nani fested by the unlawful acts it coomtted during the election canpaign is a
factor supporting the conclusion that the discharge of the "bullets" violated
ggcti ons 1153(c) and 1153(a). DO anond Autonotive Industries (1974) 214 NLRB Nb.

The Termnation 0 Mnroy And Qti z.

The General (ounsel's theory regarding the termnations of
Qtiz and Mnroy seens to be as follows: (1) the reason for the di scharges was
pret ext ual because they were no nore inept or inconpetent during 1976 than they had
been in previous years. As it is so colorfully and revealingly put: "Nothing I n
respondent' s testinony suggests the irrigators post-el ection i nconpet ence exceeded
or was in any way different than their pre-el ection inconpetence.” (2) Qtiz and
Mbnroy were not told they were termnated until some nonths after they were fired
and were given no explanation for the termnation. (3) Qtiz had an active role
during the election canpaign. QED ... discrimnatory treatnent of UFW
supporters was the real reason for the termnation of M. Qtiz and M. Mnroy."
The General (ounsel's argunent is not persuasi ve.

Wth respect to Monroy, there is no evidence of any protected
activity by himduring the organi zati on canpai gn whi ch preceded the el ection, nor
any evi dence of such activity during the six nonths between the el ection and hi s
termnation. 64/ As has been so often recited, it is inpossible for a discharge to
be discrimnatory wthout proof that the enpl oyer had know edge of the di schargee's
union activities or, alternatively, wthout proof that the enpl oyee's di scharge was
noti vated by a belief or suspicion the enpl oyee was engaged i n union activities,
even though there was no such-participation. NL.RB. v. Garner Tool and D e
Manufacturing, Inc. (8th dr. 1974), 493 F. 2d 263, 268. S nce the General (ounsel
produced no evi dence of Mnroy's UFWactivity, he could not prove Enpl oyer
know edge of such activity. Nor has he produced evi dence

o 64/ Nei ther party raises any issue wth respect to when the
termnation occurred or states any position wth respect to when it occurred. June
30 is the work week in which Mnroys and Qtiz's names were renoved fromthe time
book.
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establ i shing any basis for concluding that Respondent's suspi ci on t hat
Mbnroy was engaged in protected activity notivated his termnation.

Monroy' s long-tine friendship wth Qtiz is too tenuous a fact fromwhich
toinfer anillicit notivation. Anyx Industries, Inc. v. NL RB (8th
dr. 1972), 457 F.2d 904, 907.

Gontrary to the General Gounsel's assertion, it is not
necessary that an increase in i nconpetence be present in order to justify
t he di scharges. Enpl oyees nay properly be di scharged for incidents which,
standi ng al one, woul d not warrant such a disciplinary response when the
incident’s is one but one of a series of acts of m sconduct which have
gone uncorrected. In such cases the cause for discharge is not the final
act of msconduct, but the fact that the enployee is incorrigible. Aden
Farns Co. (1965), 45 LA 1124; Anpex (orporation (1965), 44 LA 412
M chi gan Seami ess Tube Co. (1955), 24 LA 132. Certainly the record shows a
long history of irrigation problens wth both Mnroy and Qtiz, as well as
a repetition of those probl ens during March through My, 1976. It is rea-
sonabl e to infer that the continuing nani festations of inconpetence by
both Otiz and Monroy during this period was the straw that broke the
canel ' s back.

The irrigation forenan, Bastidas, was reluctant to effect Mario
Saikhon's order to fire Qtiz and Mnroy. However, the General CGounsel
does not explain howthis reluctance translates into either an 1153(a) or
an 1153(c) discharge. In viewof the mninal Uhion activity by Otiz and
t he absence of such activity by Monroy, an easier and, thus, nore
reasonabl e i nference is that Bastidas had an under st andabl e rel uctance to
tell two long-tine workers they were through, despite his instructions
fromMrio Sai khon.

Fnally, the passage of time between Qtiz' s pre-election
protected activity, assumng Enpl oyer know edge thereof, and his
termnation is such that National Labor Rel ations Board cases finding just
cause for discharge to be pretextual in viewof the proximty of the
di scharge and the enpl oyee's union activity are not in point. In the face
of the substantial UFWnargin at the polls, Respondent had no reason to
discharge Qtiz for discrimnatory reasons sone six nonths after his | ast
participation in any protected activity. The Van Heusen . (1975), 221
NLRB 732, 733; Freeport Transportation, Inc. (1975). 220 NLRB No. 125.

0. Sone & Vebster Engineering Gorp. (1975), 220 NLRB No. 124; Gat enay
Press, Inc. (1975), 220 NLRB No. 102.

| shall recommend dismssal of the allegations of Paragraph
21(11) of the anended conpl ai nt.
Refusal To Hre Ernesto Navarro.

The anended conpl aint all eges that on or about Novenber 5, 1975,
Ignacio Alvarez refused to hire Brnesto Navarro
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as a cutter in order to punish himfor having engaged i n organi zati onal
activities. Before the close of the hearing, the General Gounsel's notion to
anend the conplaint to conformto the proof was granted; therefore, |1 shall
regard this paragraph of the conplaint as anended to allege that on or about
Novenber 17, 1975, Avarez refused to transfer Navarro to one of the crews
assigned to the VWl ton harvest. The Vélton harvest started Novenber 17 not
Novenber 5 and Navarro was enpl oyed by Sai khon at the tine and, thus, coul d not
have been refused hire.

The General Gounsel's theory with respect to Navarro is that
during the 1975 Vall ey thinning season Al varez pronmised to take himto Vel ton
and teach himto be a cutter; that he failed to performon this promse; and
that he failed to performbecause of Navarro’ s active participation in
protected activities on behal f of the UFW For the reasons set forth bel ow
the General (ounsel's theory is rejected.

The only evidence offered in support of the theory is the
uncorroborated testinmony of Navarro. This is not an inherent defect, for the
uncorroborated and credited testinony of an all eged di scri mnatee may suffice
as a basis for finding a violation of Section 8(a)(3) and thus of 1153(c).
However, the absence of corroborating testinmony has been a significant factor
in concluding that Navarros testinony, for the nost part, cannot be credited.

Navarro's testinony is generally unreliable. Hs testinony that
Avarez failed to give himan opportunity to cut during the 1972-1973 season
is controverted by his Earnings Record for that season, whi ch shows work at
the cutter/packer piece rate operative at that tine. The General Gounsel does
not contest the accuracy or authenticity of that record. Navarro testified
that after he started soliciting signatures for authorization cards in
Qctober, 1975, he worked | ess than eight hours a day and had days when he did
not work. Again, his testinony is contradicted by his 1975 Earni ngs Record.
Wen t hese obvious errors are coupled wth the Inprobability of other parts of
Bils testinony, it cannot be credited, particularly in the areas indicated
el ow

Avarez testified that Navarro did not ask for a cutting Job in
1975. Navarro was not called to rebut this statenent. | credit Alvarez on this
point. Lhless we are to conclude that Alvarez's all eged promse to teach
Navarro was nade on his own notion, so to speak, an antecedent request to cut
is an essential prerequisite to any promse to teach. Therefore, the failure
to call Navarro as a rebuttal wtness warrants the inference he coul d not deny
that he did not ask Alvarez for a cutting Job during the 1975 season. Thus,
the premse of the General Gounsel 's theory di sappears.

Even if one were to assune the promse was nade, it is
apparent that only the nost convol uted reasoni ng woul d support the

- 50 —



conclusion that the failure to keep it violated Section 1153(c). A varez coul d
not keep his promse because Gew 2 did not go to Vélton. He had no authority
wth respect to worker placenent in any crewbut his own. S nce Alvarez did
not nmake the decision to keep his crewin the Valley, one nust hypot hesi ze
that Mario Sai khon kept the crewin the Valley to discrimnate agai nst Navarro
by denyi ng himthe chance to have A varez keep his pronmse and agai nst ot her
men!nersl of Gew 2. No reason presents itself for taking such an hypot hesi s
seriously.

Sai khon' s busi ness records support his reason for concl udi ng
that two harvest crews were all that were necessary in Vélton. Mario Sai khon's
testinony regarding his policy of rotating crews was uncontradi cted as was
testinony that Gew 2 was the only crew which had not yet stayed in the
Val | ey. These stated reasons cannot reasonably be urged to be pretextual on
the theory that Respondent was going to punish Gew 2 nenbers for their high
degree of UFWsupport. The record shows a hi gh degree of organization in i
both Vera's and Herrera' s crews.

_ Thus, assumng arguendo Alvarez nade a promse, his failure to
keep it was not a discrininatory act.

This anal ysis leads to the conclusion that it is highly
i nprobabl e the Navarro- Al varez conversations regardi ng not teaching Navarro to
cut and assigning responsibility for the crewremaining in the Valley to
Navarro’'s UFWactivities ever occurred. A varez deni ed such conversations, and
there is no | ogical reason for themto have occurred.

| shall reconmend di smssal of the allegations of Paragraph
21(f) of the anended conpl ai nt.

Refusal To Hre Teresa Bri seno.

The General (ounsel contends that Respondent failed to hire
Teresa Briseno Reyna in Qctober, 1976, because of the UFWactivities of her
husband, Jesus Reyna. No contention is nade, and none could be, that Ms. Reyna
personal |y engaged In any protected activity or that she engaged i n any conduct
whi ch coul d reasonabl y be expected to arouse any suspicion in Fbspondent t hat
she was active on behalf of the UAW Rather, the General Counsel’'s theory is
that Briseno was bei ng puni shed for her husband' s protected activity.

The protection afforded by National Labor Relations Act Section
8(a)(3) and thus by Section 1153(c) extends to applicants for enpl oynent as
well as to persons al ready enpl oyed. Phel ps Dodge Corporation y. National Labor
Rel ations Board (1954), 347 US 17. The National Labor Rel ations Board has
found termnations because of the protected activity of arelative to violate
8(a)(3). Forest Aty Gontainers Inc., 212 NLRB 38 (1974); H cknman Gar nent
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Go., 216 NLRB 801 (1975). Such findings generally occur in situations in which
the enployer is interdicted fromaction agai nst the activist, and is not the
case here. The Respondent was not prevented fromchancing direct retaliation
agal nst Reyna.

There is no evidence of any independent 1153(a) activity during
the 1976- 1977 season to | end support to an inference that Briseno was not
hired because of Reyna's protected activity. There was no di scri mnatory
refusal to hire Reyna in the 1976-1977 season to support an inference of bad
notive for the failure to hire, Briseno. If Respondent were seeking to
di scourage UPWnenber shi p by the techni que of discrimnatory refusals to hire,
it boggles the mnd to hear urged that effectuation of this goal is obtained
by hiring the vocal and activist spouse and declining to hire the qui escent
one.

The General Gounsel has fail ed to adduce sufficient evidence to
establish that Briseno's failure to be hired during Gctober, 1976, was a
violation of the Act. | shall recommend that the allegations of Paragraph
21(mm) of the anended conpl ai nt be di sm ssed.

Refusal To Hre Enrique Zanbrano.

h the first day of the 1976-1977 Wl ton harvest Zanbrano
arrived at the Qulf station after the crew had been hired and departed for
work. During the next two weeks Zanbrano contacted the bus drivers and pushers
about work. He did not go to work. The record does not establish either bus
drivers or pushers to be supervisors wthin the neaning of the Act or as agents
of the Respondent clothed wth authority to hire. Therefore, any failure of
Zanbrano's to obtain work during the Vélton harvest cannot be said to result
fromany act of Respondent directed toward him

Zanbr ano sought work fromVera during the 1976-1977 Val | ey
harvest at a point in tine when Vera had already sel ected his crew Vera told
hi mhe had no work. Wien Zanbrano sai d there were peopl e worki ng who had | ess
seniority than he, Vera offered to di spl ace anyone Zanbrano poi nted out and
give himthe Job. No such person was pointed out. Smlarly, when Zanbrano
talked to Barriga about work, he was told there were still thinners who were
not worki ng who had nore seniority than he so work was not available. Barriga s
testinony was not rebutted.

Admttedly Respondent in the persons of Vera and F ore had
know edge of Zanbrano's UFWactivities even before the January, 1976, el ection
and admtted y Zanbrano was one of the nore active URWsupporters during the
el ecti on canpai gn; but Enpl oyer know edge of his activities standi ng al one does
not nake a violation of Section 1153(c), especially when those activities
occurred approxinately a year prior to the alleged discrimnatory act. The Van
Heusen . (1975), 221 NLRB 732, 733; Freeport Transportation, |nc.
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(1975), 220 NLRB No. 124. The General Gounsel nust prove a discrimnatory act
by Respondent. Onh this record, Respondent's treatnent of Zanbrano during the
Val | ey harvest of 1976-1977 was consistent wth its overall hiring policy. A
best, there is a suspicion of a discrimnatory act. But, suspicions do not a
violation of 1153(a) or 1153(c) nake.

| shall recommend that the allegations of Paragraph 21(nn) of
the conpl ai nt be di sm ssed.

The Section 1153 (&) |ncidents.

The Threat To Pant Alfalfa: Prior to the start of work on
Cctober 28, 1975, Ignacio Alvarez, in the presence of nenbers of his crew
grabbed a pi ece of paper fromthe hands of Ramon Sepul veda and threwit in a
nearby canal while telling Sepul veda not to get involved wth the UFW
Avarez’s action was coupled with a statenent to the workers that if the Uhion
won an el ection, Sai khon would "retire" fromlettuce and plant alfalfa.

h at | east two occasions Leonardo Barriga nade statenents to
the effect that Sai khon would plant alfalfa if the UPWwon the el ection.
Qi llermo Duran testified credibly to hearing Barriga say Sai khon wanted no
probl ens with the UPWso he woul d plant alfalfa so he would not need a | ot of
V\orkreT;)s. Lucio Padilla testified credibly to hearing such a statenent in early
Novenber .

Satenents by supervisors or agents of an enpl oyer to the
effect that an enpl oyer wll go out of business or substantially change his
operation in the event of a union victory at the polls violate Section 8(a)(1)
of the National Labor Relations Act. NL.RB. v. Rver Togs. Inc. (2nd Q.
1967), 382 F.2d 198; NL.RB v. Mrsh supernarkets. Inc. (7th AQr. 1963), 327
F.2d 109, cert. denied (1964) 377 US 944; NL RB v. Wnn-DO xies Sores,
Inc. (6th dr. 1965);, 341 F.2d 750, cert., denied (1965), 382 US 836 Lhited
Mercantile, Inc. (1973), 204 NLRB 663; and Aut ormated Busi ness Systens (1973)
205 NLRB 532.

Assaul ts by supervi sors upon uni on adherents engaged in protected
activity violate Section 8(a)(1) of the National Labor Relations Act and
therefore violate Agricultural Labor Relations Act Section 1153(a). See
Kel Iwood Go. Geenfield Mg. Go. Ov., (1972), 199 NLRB 756; Al egheny Corp.,
Jones Motor Go. Ov. (1973), 202 NLRB 123.

The Enpl oyer conduct all eged in Paragraphs 21(b), 21(c), 21(e)
and 21(i) of the anended conpl aint viol ated Section 1153(a) of the Act.

_ The Bus Incident: During the early part of the electing
canpai gn Jesus Reyna solicited support for the UFWat the GQulf Station prior
to the buses |eaving for work. n Novenber 7 he was on
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the bus for Gew 1 organi zing the workers when he heard the Gew 2 bus, his
bus, start to |leave. He ran and boarded the bus before it left the station.

The General (ounsel contends the bus started to | eave early
wth the object of interfering wth the Section 1152 rights of Reyna and
others. To find a violation of Section 1153(b), it is not necessary to find an
illicit notive, the test is whether the Respondent's conduct tended to
interfere wth the free exercise of enpl oyee rights. Minro Enterprises. Inc.
(1974), 210 NLRB No. 62.

The General Gounsel failed to prove such interference. He
failed to prove by a preponderance of the evidence that the bus left early.
Even if it is assuned that the bus left early, it would appear fromall the
testinony, even Reyna's, that the departure was not advanced nore than three
or four mnutes. Inthe total framework of the UFW1975 organi zati on canpai gn
at Sai khon, any Interference wth Section 1152 rights occasi oned by the
all eged early bus departure woul d have been de mni ms.

| shall recommend that the allegations of Paragraph 21(h)
be di sm ssed.

The Arrest 0 URWQ gani zers.

n January 5, 1976, Buck Gardenhire called the sheriff and
later inposed a citizen's arrest upon UFWorgani zers at the Sai khon | abor
canp. Respondent's Justification for the arrest as well as calling the sheriff
was that the UFWorgani zers exceeded the one hour before work |imtation of
the access regulation, 8 Gal. Admn. Gode Section 20900 (1975), and thus
becane trespassers as defined in the Penal Code.

Respondent ' s counsel argues that Section 20900 has appli cation
only to the enployer's fields and that |abor canp access i s governed by
NL RB v. Babcock & Wlcox Go. (1956), 351 US 105, which permts access to
an enpl oyer's property when no alternative the one-hour access to the canp
pursuant to Sai khon’s rul es was reasonabl e. Thus, the arrests were not
viol ative of the statute.

The Board has held that an enployer's threat to call the sheriff to
arrest organizers on his property for legitinate organi zi ng, purposes
constitutes an unfair |abor practice. DArigo Brothers G. of Gaifornia
(1976), 3 ALRB Nb. 31. The Board in Mtch Knego (1976), 3 ALRB No. 32, held
that organi zers nust be all owed access to enpl oyer-owned | abor canps, citing
Lhited FarmWrkers of Anerica, APL-AOv. Superior Gourt (Wh Buak Fruit (.)
(1975), 14 Cal.3d 902. In Buak the court found | abor canp access by union
organi zers to be protected by the free speech provisions of Article |, Section
2 of the Galifornia Gonstitution. Thus, the legitinacy of the organi zers'
presence at the Sai khon |abor canp is
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wel | established and is based upon a Gonstitutional as opposed to an
admnistrative regulation right. It follows therefore that Respondent viol ated
Section 1153(a) by inmposing a citizen's arrest upon the UFWor gani zers.

The Teanst er organi zers who were present on January 5 were
not arrested by Gardenhire. It appears they |eft the premses in response to
his directive, thereby obviating the need for arrest. Unhder these
ci rcunstances, there was no disparate treatnment and no unl awf ul assi stance of
the I BT by Respondent. S nce | find no violation of Section 1153(b) as al | eged
in the conplaint at Paragraph 21(ee), | shall recommend di smssal of said
par agr aph.

Denial O Bus Access.

Prior to their departure for work, on Novenber 10, 1975, URW
organi zers were deni ed access to Sai khon buses parked at the GQul f station in
Cal exi co. Qgani zers had been on the buses every norning since the canpai gn
started; the record does not indicate whether bus contact by URWorgani zers
was resuned. |f so, it apparently was not again interdicted. Respondent
called the Cal exi co police departnent to renove the organi zers. The bus
departed for work while the organi zers and the Cal exi co pol i ce were di scussi hg
access rights.

As with the | abor canp access incident di scussed above,
Respondent urges the situation is covered by Babcock & WI cox as opposed to
the access regul ation; and as wth the | abor canp incident, the General
Qounsel articulates no theory in support of the conplaint's allegations.

The difficulty wth Respondent's Babcock & WI cox argunent is
that its rationale as a basis for requiring access to an enpl oyer's property
has been rejected by the Agricultural Labor Rel ations Board. The regul ati on
states:

Qgani zers nmay enter the property of an enpl oyer for
atotal period of 60 mnutes before the start of work
and 60 mnutes after the conpl etion of work to neet
and talk wth enpl oyees in areas in whi ch enpl oyees
congregate before and after working. [8 Cal. Admn.
Gode Section 20900 (5)(a).]

Uhdeni ably, the mai n concern of the Board in adopting the
regul ation was field access, but the Gonpany buses are wthin the literal
| anguage of the regulation. It woul d be anonal ous to require growers to permt
access to their fields and to permt themto frustrate that requirenent by
prohi biting access to their property in the formof buses when such property
Is the situs where workers gather prior to the coomencenent of work. During
the precedi ng the commencenent of work, the bus is the only piece of
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Conpany property where workers custormarily gather. It is an appropriate situs
for organization activity just as a delivery truck becones an appropriate
situs for furthering a union's objective in the roving situs cases under the
National Labor Relations Act. Hectrical Wrkers Local 861 (P auche Hectric)
(1962), 135 NLRB 250.

S nce the organi zers' presence on the bus had a legitinate
organi zati onal purpose, Respondent's denial of that access, and its resort to
the CGalexico police to enforce its denial, violated Section 1153(a).

Respondent argues the incident was de mnims, and presunably woul d warrant no
renedy if a violation were found. | disagree. The incident was one of a series
of interactions between Respondent and the UFW and its enpl oyees. As part of
that con-text, it cannot go unnoticed. . Mtch Knego, supra.

Interference Wth Enpl oyee Q gani zational Activity.

1 Novenber 20, 1975, Supervisor Barriga prevented Jesus Reyna
fromsoliciting a nenber of Gew No. 1 to volunteer to be an el ection
observer. Barriga directed Reyna to get off the Gew 1l bus at a tinme when the
bus was parked at the Qulf station before transporting workers to Vélton.

The National Labor Rel ations Board wth Suprene Gourt affirmation in
Republic Aviation Gorp. v. NL. RB (1945), 324 U S 793, has |ong adopted the
presunption that the promil gation and enforcenent of a rule prohibiting union
solicitation by enpl oyees outside working tine, although on conpany property,

I's an unreasonabl e i npedi nent to self organi zation and therefore
di scri m nat ory in the absence of evidence that special circunstances nake the
rul e necessary [for naintai ning] production and discipline."65 Enpl oyee
access and solicitation is distingui shed fromnon-enpl oyee solicitation.
Respondent ' s reference to the Board' s access regulation is inappropriate in
the context of allegations of interference wth enpl oyee organi zati onal
activity.

Having credited Reyna’s uncontroverted testi mDnK_ of Barriga's

conduct toward himand his uncontroverted testinony regarding his ejection

f1 r1 gg} t)he Gonpany bus, it is apparent Respondent's conduct violated Section
a).

D sparate Access Oh January 2, 1976.

Curing the pre-el ection canpai gn both Teanster and UFW
organi zers were frequently in Respondent's fields. Respondent had a probl emon
one occasi on wth UFWaccess because of a di sagreenent over the neani ng of the
access regulation [8 Gal. Admn. Gode Section 20900 (1975)]. Mrio Sai khon
called the Agricultural Labor

65/324 US 793, 803.
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Rel ations Board office and asked to have a representative sent out to resol ve
the problem A Feld Examner cane to the field, explained the regulation to
the UFWorgani zers and told themto | eave. The organi zers left. (n anot her
occasi on each union's organi zers refused to be the first to | eave. Mrrio

Sai khon cal l ed the sheriff, and both groups departed when they saw the sheriff
approaching. Neither of these incidents is charged as violative of Section
1153(a). They are cited to provide a backdrop agai nst which to consi der
Respondent ' s argunent that the di sparate access granted the Teansters on
January 2, 1976, should be disregarded as de mnims.

Boni ta Packi ng Gonpany (1976), 3 ALRB No. 27, cited by
Respondent is distinguishable. There the Board found the totality of the
enpl oyer conduct to be de mnims and found no evi dence of discrinmnatory
enpl oyer action. Here, the Enpl oyer was engaged in a broad schene ai ned at
defeating the UFWand the di sparate access accorded the I BT on January 2 i s one
nmani festation of the Enpl oyer's canpaign. It cannot be viewed in isolation.
CGertainly the totality of Respondent's conduct is not de minims.

However, in viewof the frequency w th which the UFWorgani zers had
access to Sai khon enpl oyees both in the field and when they assenbl ed before
work at the Qulf station, the one instance of disparate treatnment does not
establish the substantially unequal access required to warrant finding a
violation of Section 1153(a) or Section 1153(b). The Board, in an "R' case
context, found one instance of unobstructed Teanster access in the framework of
otherw se relatively equal access did not warrant setting aside an el ection.
Tonooka Brothers (1976), 2 ALRB No. 52. There are no other counts in the
conpl ai nt al | egi ng unequal access.

_ D sparate access not sufficiently heinous to result in setting an
el ection aside would not be violative of Sections 1153 (a) or 1153(b). | shall
recommend di smmssal of the allegations of Paragraph 21(aa).

U ging A Teanster \ote.

Paragraph 21(gg) al l eges the Respondent contributed support to the

Teansters on January 6, 1975, by urging Benito Gutierrez and others to vote for
the Teansters. S nce the General (obunsel submtted no requested finding of fact
onthis issue, it appears he has abandoned his claim The evi dence adduced di d
not produce statenents chargeabl e to Respondent anounting to threats of
reprisals or promse of benefits. | shall recormend the all egations be
dismssed. The Enpl oyer statenents in evidence are wthin the scope of Section
1155 and are, therefore, not evidence of an unfair |abor practice.

/1
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The Assault Onh Roberson.

Oh the day after the Valley harvest began UFWor gani zer
Roberson, Felix Val enzuel a and a | oader were standing al ongside a dirt road
adj acent to one of Respondent's fiel ds when Barriga drove his pi ckup past them
at nore than the usual rate of speed. The passi hg pi ckup sprayed dust on
Roberson and the others. Barriga was heard to shout "go fuck"” as he drove by.

The Agricultural Labor Relations Board in Tex-Cal Land
Managenent. Inc. (1977), 3 ALRB No. 14, has cited wth approval National Labor
Rel ati ons Board cases finding violations of Section 8(a)(l) for conduct "
ranging fromthat as seemngly mni nal as pushing a union organi zer in the
presence of workers (Geen Briar Nursing Hone. 201 NLRB 503, 82 LRRMI 1249
(1973) . . ." to conduct as aggravated as nob attack on organi zers. 66/ Enpl oyer
conduct directed toward uni on organi zers whi ch nani fests enpl oyer disregard of
their lawful rights or which nmanifests threats of violence or assault is
viol ative of Section 8(a)(1l) and thus, Section 1153(a).

Wii | e the conduct involved in this incident, standing al one,
mght be considered too Insignificant to warrant a renedy, it cannot be so
vi ened when occurring, as it does here, in the context of a broad spectrum of
Enpl oyer unfair |abor practices. The incident was perhaps a chance happeni ng,
but it was another nmanifestation of Respondent's interference wth the Section
1152 rights of its workers.

The H esta.

Labor Code Section 1153(b) nmakes it an unfair |abor practice
for an enpl oyer:

To domnate or interfere wth the fornation or
admni stration of any |abor organi zation or
contribute financial or other support to it.

'{lg‘?ibjc,(;)ecti on tracks the substance of National Labor Rel ati ons Act Section

_ Adhering to the nandate of Labor Code Section 1148 reference to
National Labor Relations Board decisions is appropriate in determning whether
the Respondent violated Section 1153(b) in that it:

66/Sip Qinion 3 ALRB No. 14, at p. 11. . Bonita Packing Co.
(1977), 3 ALRB Nb. 27.
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[Oid lend support to the Teansters and directly
and indirectly pressure enpl oyees, through the
del i verance of various things of val ue includi ng
food and drink and the paynent of noney, to seek
to induce themto vote for the Teanster Uhion
and otherwise interfere wth their right to or-
gani ze and bargai n col |l ectively through repre-
sentative of their own choosing.

The conduct proved in connection wth this allegation was the
foll ow ng: Respondent had a "fiesta" for nenbers of Oews 4 and the Friday
before the representation el ection. These were the | abor contractor supplied
crews. At the party supervisors stated the Enpl oyer had provided the party so
they shoul d vote for the Teansters. Additional |y, a supervisor gave sone the
whi skey and wine left over fromthe party to one of the | oaders in his crew

Aviolation of 8(a)(2) is found when the enpl oyer support or
domnation of a union has reached the point where it is reasonable to infer
that the union is not truly the enpl oyees' representative I n disputes;
Cormer ce A earing House, Quidebook To Labor Rel ations 149 (1960). The
violation is found in conduct directed toward or on behal f of a union as
opposed to conduct directed toward enpl oyees which interferes wth or
restrains or coerces themin the exercise of their right to reject or accept
freely the favored union. Typically, the National Labor Rel ations Board has
found a violation of 8(a)(2) in situations in which an enpl oyer defrays a
union's costs of an el ection, 67/ supplies a place for its neetings, 68/
supplies refreshnent for its neetings,69/ supplies direct financial
support, 70/ provides indirect financial support by permtting the union to
use its office equipnent71l/ its tel ephone, or by providing it wth
secretarial services. 72/

The conduct herein alleged is not the kind of conduct

whi ch the cases teach constitutes 8(a)(2). It is not conduct which woul d
endanger the i ndependence of the Teansters.

The sumof this is that a [section] 8(a)(2)
finding nust rest on a show ng that the em
pl oyees' free choice, either in type of

67/ Newnan-G een, Inc. (1966), 161 NLRB 1062.

68/ Denni son Mg. Go. (1967), 168 NLRB 1012.

69/ Kunst d/b/a Gonnor Foundry Go. (1952), 100 NLRB 146, 151.
70/ Denni son Mg. Go., supra; Kunst, supra.

71/ Nutone, Inc. (1955), 112 NLRB 1153, 1170.

72/ Newnran- G een, Inc., supra.
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organi zation or in the assertion of demands, Is
stifled by the degree of enpl oyer Invol venent
at Issue. [Hertzka of Knowes v. NL. RB.

(9th dr. 1974), 503 F.2d 625, 630.]

Such a degree of involvenent is not nanifested In the enpl oyee party or in
the liquor incident.

A separate question i s whet her Respondent's sponsorship of the
fiesta was violative of Section 1153(a). In Lhited Sates Postal Service
(1973), 205 NLRB 607, the enpl oyer through its participation in a vending
commttee gave noney to the Miil Handlers to assist in its sponsorship of
acraft picnic at atine wien a rival organi zation had a representation
petition on file. The Admnistrative Law Judge found the assi stance gi ven
by the service violated both 8(a)(1) and (2). The Board reversed.

V¢ cannot agree that because the picnic mght
have possessed "inherent pronotional advan-
tage for the Mil Handl er,” ruch |ike those
enj oyed by any incunbent, Respondent vi ol ated
the Act by participating in the coomttee' s
use of the Mail Handl ers as a conduit for
sponsoring a nmail handlers' picnic. There is
no evi dence what soever that Mil Handl ers en-
gaged in any union activity at the picnic or
ot herw se sought to gain parti san advant age
by its sponsorship of the picnic. [205 NLRB
at p. 608, cf, Wco Metal Products (1970),
181 NLRB 901. ]

Here, there is no evidence the Teansters engaged in any union activity at
the fiesta or sought to gain partisan advantage as a result thereof.
However, the Respondent's sponsorship of the party in a context of its
known preference for the Teansters coul d reasonably | ead the workers to
concl ude that there would be nore parties or other prerequisites If the
Teansters prevailed, thereby Interfering wth enpl oyee rights under
Section 1152. The sanme reasoning is applicable to Gardenhire's gift of a
bottl e of whiskey to one of the | oaders.

Inthis regard, while the statenents nade by the supervisors at
the party may not provide the basis for finding an unfair |abor practice
(Section 1155), the statenents explain to the workers the reason for the
event and arouse reasonabl e expectations of future benefits. Therefore,
Respondent ' s conduct viol ated Section 1153(a).

THE REMEDY

Havi ng found that Respondent engaged in certain unfair |abor
practices wthin the neaning of Sections 1153(a), 1153(c) and
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1154.6 of the Act, | shall recommend that it be ordered to cease and
desist therefromand to take certain affirnative action designed to
effectuate the policies of the Act.

Havi ng found that Respondent unlawfully laid off Mguel Sosa
Ronal es, Rarmon Montel | ano Acosta, Jose Arredondo Meza and Jose Pl ascenci a
on Decenber 15, 1975, | shall recommend that Respondent be ordered to nake
each whol e for any losses incurred as the result of its unlawful action
agai nst hi mby paynent to himof a sumof noney equal to the wages he
woul d have earned fromthe date of his layoff to the date he returned to
work or was offered reinstatenment, |ess his net earnings during that
period, together wth interest thereon at 1%per annum | shall recommend
that the | oss of pay and interest be conputed in accordance wth the
formul a used by the National Labor Relations Board in F. WWol worth Qo.,
90 NLRB 289; and Isis P unbing and Heating Co., 138 NLRB 716. | shal |
recommend that each person named above be of fered enpl oynent at the
commencenent of the 1977-1978 | ettuce season, i.e., the Vel ton thinning.

Havi ng found that Respondent unl awful |y di scharged H avi o
Aeo, Qesencio Castillo Estrada, F dencio Gastillo Estrada and G uz
Castillo, | shall recommend that Respondent be ordered to offer each of
themfull and imedi ate reinstatenent to his forner or to a substantially
equi val ent Job. | shall further recormend that Respondent be ordered to
nake each whole for any losses incurred as the result of its unl aw ul
discrimnatory action agai nst hi mby paynent to hi mof a sumof noney
eqgual to the wages he woul d have earned fromthe date of his discharge to
the date he is reinstated or offered reinstatenent, |ess his net earnings,
together wth interest thereon at the rate of 7%per annum the | oss of
pay and interest to be calculated in the manner set forth above.

Havi ng found that Respondent unlawful Iy di scharged Carl os
Mbjica, Mctor Acosta, Mises Soto and Sal vador Aguirre on Decenber 26,
1975, | shall recommend that Respondent be ordered to nake each whol e for
any losses incurred as the result of Respondent's unl awful discrimnatory
action agai nst each by paynent to each of a sumof noney equal to the
wages he woul d have earned fromthe date of discharge until January 26,
1976, the date the entire crewwas termnated, |ess his net earnings,
together wth interest thereon at the rate of 7%per annum the | oss of
pay and interest to be cal cul ated as descri bed above. 73/

73/ S nce the enpl oynent of these four individuals was illicitly
noti vated, and since they displaced bona fide workers, | do not recomrend
an offer of reinstatement. | have recommended termination of their back

pay on January 26 because that is the date the crew of which they were
nenbers was termnated for reasons not alleged to violate the Act.
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Havi ng found that Respondent unlawful Iy hired persons for the
primary purpose of having themvote in a representati on el ection, thereby
depriving custonary enpl oyees of work, | shall recomend that Respondent
be ordered to nmake each worker, working in Montejano's crew on the first
day the crew worked, whole for any | osses incurred as the result of
Respondent ' s wongful enpl oynent of workers to vote in a representation
el ection by paynent of a sumof noney equal to the wages he woul d have
earned during the period the illicit crewwas enpl oyed, |ess his net
earnings, together wth interest thereon at the rate of 7% | shall
recoomend that the loss of pay and i nterest be conputed i n accordance wth
the formula used in F. W Wolworth Go., supra; and Isis P unbing and

Heating (o, supra.

In order to nore fully renedy the Respondent's unl awf ul
conduct, | shall recommend that Respondent nmake known to its current
enpl oyees, to all persons enpl oyed during the 1975-1976 | ettuce season, to
all persons enpl oyed during the 1976-1977 | ettuce season and to all
persons who are hired during the 1977-1978 | ettuce season that it has been
found in violation of the Agricultural Labor Relations Act, that it has
been ordered to make certain of its enpl oyees whol e for wage | osses
resulting fromits unlawful acts, and that it has been ordered to cease
violating the Act and not to engage in future viol ations.

To this end | shall recommend:

(1) That Respondent be ordered to nall a copy of the
attached Notice To Enpl oyees to each person enpl oyed during the 1975-1976
| ett uce season and to each person enpl oyed duri ng the 1976- 1977 | ettuce season
at his or her last known address on file wth Respondent or to any nore current
address furni shed Respondent by the Sub-Regional Drector, H Centro, or

Charging Party;

_ (2) That Respondent be ordered to distribute a copy of
the Notice to each of its current enpl oyees;

(3) That Respondent be ordered to post the Notice at the

comrencenent of the 1977-1978 | ettuce season in each of the buses used to
transport workers to and fromthe Job; the Notice to remain posted in the buses
for so long as they are utilized during the 1977-1978 season.

(4) That Respondent be ordered to post the Notice conspi cuously
on each of the stitcher trucks utilized during the 1977-1978 harvest and for the
entire period of the harvest as well as at any other |location on its properties
where workers nmay reasonably be expected to becone aware of the Notice.

(5) That Respondent be directed to distribute a copy of
the Notice to each person hired during the 1977-1978 | ettuce season.
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(6) That the Notice be read in Spanish to the workers & the
outset of the Vélton and Val |l ey thinning seasons and the V¢l ton harvest season
at the QIf QI station in Calexico or at any other assenbly point then
utilized by Respondent .

| shall further recomnmend that the Notice as posted and
distributed be printed in both Spani sh and Engl i sh.

Uoon the basis of the entire record, the findings of fact, the
concl usions of |law and pursuant to Section 1160.3 of the Act, | hereby issue
the fol |l ow ng recommended:

GROER
hal | Respondent, its officers, agents, supervisors and representatives
shal | :

(1) Gease and desist from

(a) DO scouraging the menbership of any of its enpl oyees in
the Lhited FarmVWrkers of Awerica, AFL-AQ by threatening reprisals for
supporting the UFW by interfering wth or restrai ning enpl oyees from engagi ng
inlawul protected activity, by hiring enpl oyees for the prinary purpose of
having themvote in a representation el ection, by interfering wth the | awf ul
access of non-enpl oyee Lhion representatives onto its properties, by threa-
tening to arrest or arresting UFWrepresentatives |lawul |y on Respondent's
properties, by assaulting UFWrepresentatives or enpl oyees engaged in
activities on behalf of the UFW by discharging, laying off or in any other
nmanner discrimnating against individuals inregard to hire or tenure of
enpl oynent, except as authorized in Section 1153(c) of the Act, and by giving
or promsing benefits to workers to obtai n support for the IBT.

(b) In any other nanner interfering wth, restraining or
coerci ng enpl oyees in the exercise of rights guaranteed enpl oyees by Section
1152 of the Act.

(2) Take the follow ng affirmative action which is deened
necessary to effectuate the policies of the Act:

(a) Gfer Havio Alejo, Qesencio CGastillo Estrada, F dencio
Castillo Estrada and Quz Castillo full and immedi ate reinstatenent to their
fornmer or substantially equival ent Jobs wthout prejudice to their seniority or
other rights and privileges and to nake each of themwhol e in the nanner
descri bed above in the section called "Renedy" for any | osses suffered as a
result of his termnation.

(b) NMake Mguel Sosa RForal es, Ranon Mbntel | ano Acosta, Jose

Arredondo Meza and Jose H ascencia whol e i n the nanner descri bed above in the
section titled "The Renedy" for any
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| oss suffered as the result of his |ayoff by Respondent.

(c) Make Carlos Myjica, Mctor Acosta, Mvises Soto and
Sal vador Aguirre whol e in the manner described in the section titled "The
Renedy" for any | osses suffered as the result of being di scharged by
Respondent .

(d) Make each and every person enpl oyed i n Tony
Mont e ano' s crew on January 27, 1976, whole in the nanner described in the
section titled "The Renedy” for any | osses suffered as the result of not
bei ng hired on Decenber 17, 1975, by Respondent.

(e) Preserve and nake available to the Regi onal
ODrector or his representatives, upon request, for examnation and copyi ng
all payroll records, social security paynent records, tine cards,
personnel records and reports and ot her records necessary to ascertain the
back pay due.

(f) Miil to each enpl oyee enpl oyed during the 1975-
1976 or the 1976-1977 | ettuce season a copy of the Notice attached hereto
and narked "Appendi x." The Notice shall be mailed to the person’ s | ast
known address on file wth Respondent or the person's address as supplied
by the B GCentro sub-Regional Drector or the Charging Party.

(g) Gve to each of its current enpl oyees a copy of the
Noti ce attached hereto and narked " Appendi X. "

(h) dve to each enpl oyee hired during the 1977-1978
| ett uce season a copy of the Notice attached hereto and narked " Appendi x. "

(i) A the commencenent of the 1977-1978 | ettuce season
post the "Notice" attached hereto and narked "Appendi X" in a conspi cuous
pl ace i n each of the buses used by Respondent to transport workers to and
fromwork. The Notice shall remain so posted for the entire period the bus
Is used for worker transport.

_ (j) A all tines during the 1977-1978 | ettuce harvest
season, post in a conspi cuous place on each stitcher truck a copy of the
Noti ce attached hereto and narked " Appendi x. "

(k) At the commencenent of the 1977 Vel ton thinning
season, the 1977 Inperial Valley thinning season and the 1977 V¢élton
| ettuce harvest, read in Spani sh to enpl oyees assenbl ed at the Qul f
station in Calexico the Notice attached hereto and narked " Appendi x. "

(1) Notify the Sub-Regional Drector inthe H Centro

Sub-Regi onal Gifice within twenty (20) days fromreceipt of a copy of this
Deci sion of the steps Respondent has taken to conply
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therew th, and continue to report periodically thereafter until further
conpl i ance i s achi eved.

Gopi es of the Notice attached hereto shall be furni shed
Respondent for distribution by the Sub-Regional Drector for the H Centro Sub-
Regional Ofi ce.

It is further recommended that the allegations of the anended
conpl aint as set forth in Paragraphs 21(d), 21(f), 21(h), 21(m wth respect to
Pedro Sosa Ronal es, Qruz Castillo Estrada and Juan Quevas Laguna, 21(n), 21(p),
21(x), 21(aa), 21(bb), 21(ee), 21(ff), 21(gg), 21(hh), 21(kk), 21(I1), 21(rm)
and 21(nn) be di sm ssed.

Dat ed: June 6, 1977.
AR ALTURAL LABCR RELATI ONS BOARD

, [atl

Fobert LeProhn
Admnistrative law (Ffi cer
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APPEND X " A

NOT CE TO BEMPLOYEES

After atrial at which all sides had the opportunity to
present their evidence, the Agricultural Labor Relations Board has found
that we violated the Agricultural Labor Relations Act, and has ordered us to
send out and to post this notice. W wll do what the Board has ordered.

The Act gives all agricultural enployees the followng rights:
To engage in sel f-organi zati on;
To form Join or assist |abor unions;

To bargain as a group and choose whomthey want to speak for
t hem

To act together wth other workers to try to get a con-tract or
to help or protect one anot her;

To decide not to do any of these things.
Because this is true we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing any of the things |isted above.

Particul arly,

VE WLL NOT threaten to go out of the lettuce business
because of your feelings about, actions on behal f of, or nenbership in
any | abor organi zati on;

VEE WLL NOT threaten to arrest or arrest any union organi zers
who cone onto our land, into our buses or into our [abor canp to talk to you
about a union when they are there as the | aw al | ows;

~ VEE WLL NOT hire farmworkers for the prinary purpose of having
therr:]| vote in any el ection conducted by the Agricultural Labor Rel ations
ar d.

VE WLL G-FER the wor kers naned bel ow their jobs back, if they
want them at the start of the 1977-1978 lettuce season and we w || pay each
c?f/ themany noney they | ost because we di scharged or laid themoff:



M guel Sosa Roral es

Ranon Mont el | ano Acost a
Jose Arredondo Meza

Jose H ascenci a

Havio Algjo

Gesencio Castill o Bstrada
F dencio Castill o Estrada
Quz Gastillo

VEE WLL PAY the workers naned bel ow any noney they | ost
b(het ween Decenber 26, 1975, and January 26, 1976, because we di scharged
t hem

Carl os Myjica

M ctor Acosta
Mbi ses Soto

Sal vador Aguirre

VE WLL PAY each worker who worked in Tony Montej ano' s crew
on January 27, 1976, any noney they | ost between Decenber 17,
1975, and January 27, 1976, because we did not start Mntejano' s
crew on Decenber 17, 1975.

_ VEE WLL NOT promse you or give you benefits for not
supporting a union.

MAR O SALKHON | NC

By

(Representative) (Title)

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of California.

DO NOI REMOVE R MUTIT LATE



STATE GF CALI FGRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:
MAR O SA KHON CASE N 77-C&3-1, et al
Respondent , CROER AMENDI NG AND GORRECTT NG
ADM N STRATI VE LAWCFH CER S
and DEQ 9 ON

WN TED FARM WIRKERS CF
AVER CA, AFL-AQ

Charging party.

N N N N ! e e e e i e

n page 40 of the Admnistrative Law Gficer's decision in the
above-captioned natter, the decision states that Respondent's |ayoff of Dom ngo
Gonzal es during the period fromDecenber 15, 1975, to January 7, 1976 viol ated
Section 1153(a).

At page 61 of the decision, lines 3-10, the name of Dom ngo Gonzal es
was i nadvertently omtted fromthe recommendati on set forth. The decision at
page 61, lines 3-10 is anended to read as fol |l ows:

Havi ng found that Respondent unlawfully laid off Mguel Sosa
Romal es, Ranon Montel | ano Acosta, Jose Arredondo Meza, Jose M ascencia and
Dom ngo Gnzal es on Decenber 15, 1975, | shall recommend that Respondent be
ordered to make each whol e for any losses incurred as the result of its
unl awful action agai nst hi mby paynent to hi mof a sumof noney equal to the
wages he woul d have earned fromthe date of his layoff to the date he returned
to work or was offered reinstatenment, |less his net earnings during that period,
together wth interest thereon at 7%per annum | shall recommend that the
| oss of pay and interest be conputed I n accordance wth the formul a used by the
National Labor Relations Board in FFW VWolworth Go., 90 NLRB 289; and Isis
A unbing and Heating Go., 138 NLRB 716. | shall recommend that each person
naned above be of fered enpl oyment at the commencenent of the 1977-1978 | ettuce
season, i.e., the V¢l ton thinning.



The recormended QO der, item(2)(b) at page 63, |ines 25-26 of

the decision is amended to read as fol | ows:

(2) Take the follow ng affirnati ve action which is deened
necessary to effectuate the policies of the Act:

(b) Nake Mguel Sosa Ronal es, Ranon Mont el | ano Acost a,
Jose Arredondo Meza, Jose H ascencia and Domingo Gnzal es whol e in the nanner
descri bed above in the section titled "The Renedy" for any |loss suffered as the
result of his |ayoff by Respondent.

Appendi x "A' commencing at page 1, line 24 and ending at page 2,
line 4 is anended to read as foll ows:

VE WLL G-FFER the wor kers nanmed bel ow their jobs back, if they want
them at the start of the 1977-1978 | ettuce season and we w || pay each of them
any noney they | ost because we di scharged or laid themoff:

M guel Sosa Roral es

Ranon Mont el | ano Acost a
Jose Arredondo Meza

Jose H ascenci a

Havio Algjo

Gesencio Castill o BEstrada
F dencio Castill o Estrada
Quz Gastillo

Dom ngo Gonzal es

DATED  July 5, 1977

.é};g!g.}i fﬁg 2_{35'&( A T

RCBERT LE PRCHN
Admnistrative Law Gfi cer
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	1/The Gulf station in Calexico is the assembly point for
	In the 1974—1975 season Gonzales thinned until November 7; he was off until January 15, 1975, when he commenced work in Herrera's crew as a cutter. In the 1975-1976 season he thinned until December 13 and was off until January 7, 1976.
	Valley work until Wednesday of the first week. In view of
	
	During the period each was present at the party, both
	ANALYSIS AND CONCLUSIONS
	However, since this is a case of first impression, Respondent is entitled to a "full lunch bucket." Therefore, I shall not treat Respondent's conduct as "inherently destructive of employee rights and proceed to examine the defense of legitimate business


	Llamas asked Herrera for a cutting Job about two weeks before he quit. This timing would have the request made while Herrera was still staying in Welton, and I would not credit this testimony, but for Herrera’s testimony on cross-examination that Llamas
	The National Labor Relations Board with Supreme Court    affirmation in Republic Aviation Corp. v. N.L.R.B. (1945), 324 U.S. 793, has long adopted the presumption that the promulgation and en˜forcement of a rule prohibiting union solicitation by employee







