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DEAQ S ON AND CERTI H CATI ON OF REPRESENTATI VE
Pursuant to the provisions of Labor Gede Section 1146, the

Agricultural Labor Relations Board, has delegated its authority in this,
proceedi ng to a three-nenber panel .

Followng a Petition for Certification, filed by the Uhited Farm
VWrkers of Anerica, AFL-A O (AW on August 21, 1978, a representation el ection
was conducted on August 25, 1978, anong the agricultural enpl oyees of San D ego

Nursery ., Inc. The official Tally of Ballots showed the follow ng results:

Nothion. . . . . . . .. ... ... ... 9
(hal I enged Bal | ot s

Wid Ballots . . . . . . ... ... .. .. _2
Total Ballots . . . . . . . . .. .. ... B0
Nunber of Higible Voters . . . . . . . . . .B2

The chal I enged bal | ots were not sufficient in nunber to affect the results of
the el ecti on.

n January 12, 1979, after a hearing on objections held



on Novenber 13 and 14, 1978, Investigative Hearing Examner (IHp

Susan Mat chem Urbanej o i ssued her initial Decision, in which she recomended
that the Enpl oyer's post-el ection objections be dismssed and that the UFWbe
certified as the collective bargai ning representative of the Ewpl oyer's
agricul tural enpl oyees. The Enpl oyer filed tinely exceptions to the IHE s
Deci sion and a brief in support thereof.

The Board has considered the objections, the record, and the IHE s
Decision? in light of the exceptions and brief, and has decided to affirmthe
rulings, findings, and conclusions of the IHE as anplified herein.

The Enpl oyer excepts to the | HE s concl usion that the enpl oyees who
forned the organi zing conmttee were not agents of the URW cont endi ng- that
the conduct of the said enployees is attributable to the uni on under the
principle of apparent authority.? VW find no nerit in this exception.

In February or March of 1978, URWorgani zers attenpted to organi ze
the enpl oyees of San DOiego Nursery, but abandoned the effort when it becane
apparent that the workers were not interested
LITETTETTETTTT ]

LITETTETTETTTT]

#\'¢ hereby correct the IHE's error on Line 15, p. 11 of her Decision
to showthat the person referred to was Agnes Cabrera rather than
Agnes Lar son.

Z1f the conmittee nenbers were found to be agents of the union,
their conduct woul d be judged according to stricter standards than
those applied to nonparties, in analyzing the effect of their
conduct on the workers* free choi ce of collective bargaining
representatives. Takara International, Inc., dba Nedens HIIside
Horal, 3 ALRB No. 24(1977).
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in union representation.¥ In August 1978, sone of the nursery enpl oyees

began their own canpaign for an el ection and went to the UFWofficial s
for assistance. The union officials responded that they had no tine to
organi ze at San D ego Nursery and that the enpl oyees woul d have to
organi ze thensel ves. Wen asked for advice, the union representatives
told the enpl oyees howto solicit authorization cards and support for
the uni on. The enpl oyees forned an organi zing coomttee, solicited
authorization cards, distributed |leaflets and buttons, and tal ked to
their fell owworkers about the union. A though certain nenbers of the
coomttee net periodically wth union representatives for advice, the
enpl oyees conduct ed the el ecti on canpai gn on their own. Except, for one
or two visits which UFWorgani zer Acosta nade to the Enpl oyer's
premses in August 1978, the union officials had no contact with the
rest of the San O ego Nursery enpl oyees during this organi zati onal
canpai gn.

W have held that an. agency relationship is not established
nerely by evidence that an enpl oyee has solicited authorization cards
and distributed leafl ets in support of a union. Tepusquet M neyards, 4
ALRB Nb. 102 (1978); Select Nursery, 4 ALRB No. 61 (1978). Furt hernore,

functioning as an in-plant organi zing coomttee does not convert union
adherents into union agents. Takara International, Inc., dba N edens
Hllside Horal, 3 ALRB No. 24 (1977); Kawano Farns, Inc., 3 ALRB Nb.
25 (1977). The

= Athough the IHE found that the UFW s attenpts to organize
occurred in Januarx 1978, the testinony of UPWw tness Acosta
establ i shes that these attenpts occurred in February or March 1978.

5 ALRB Nb. 43 3.



Enpl oyer argues that, in this case, an agency rel ationshi p exi sts because the
comm ttee nenbers conducted an organi zati onal canpai gn w thout the presence of
uni on organi zers but, the Enpl oyer clains, under the direction of union
of ficials.

The Enpl oyer relies on NLRB v. Georgetown Dress Gorp., 537 F. 2d 1239
92 LRRMI 3282 (4th dr. 1976) to support its argunent that the union, shoul d be

hel d |iable, under the principle of apparent authority, for the conmttee
nenbers’ statenents and conduct. |n Georget own, professional union organi zers,
in conducting an el ection, canpaign, initiated contact, wth some enpl oyees and
forned, an in-plant organizing coomttee. The organizers directed the
coomttee' s activities in the plant, relying upon, the conmttee's efforts
because union representati ves were not permtted, on the enpl oyer's property.
The coomttee was therefore the union's only in-plant contact wth the workers.
The coomttee distributed | eafl ets requesting enpl oyees to attend uni on
neetings, solicited authorization cards, and hel ped pl an union neetings. The
NLRB, finding that the coomttee nenbers solicited other enpl oyees because of
their own interest in obtaining union, representation, concluded that an agency
rel ationship did not exist. Georgetown Dress Corp., 214 NLRB 706, 83 LRRV 1593
(1974). The US drcuit Gourt reversed, finding that the coomttee nenbers

were the representatives of the union in the eyes of the other enpl oyees and
that the union had authorized themto occupy that position. Accordingly, the
court held the union liable, under the principle of apparent authority, for the

acts and conduct of the conmttee nenbers. NLRB v. Georgetown Dress Gorp.,

supr a.

5 ALRB Nb. 43



W find that the court's decision in Georgetown is not controlling in
this case. Unhder NLRA precedent, enpl oyees who are nenbers of an in-plant
organi zing conmttee or promnent in a union's organi zati onal canpai gn are not,
for those reasons al one, deened agents of the union. Certain-Teed Products
Qorp. v. NLRB, 562. F.2d 500, 96 LRRM 2504 (7th dr. 1977); MKke Yurosek &
Sons, 225 NLRB 148, 92 LRRM 1535 (1976); Tennessee P astics, Inc., 215 NLRB
315, 88 LRRM 1472 (1974), enf'd 525 F.2d. 570, 91 LRRM 2240 (6th dr. 1975);
Tuni ca Manufacturing Go., Inc., 182 NLRB 729, 76 LRRM 1535 (1970). In

Georgetown, the court gave great weight to the fact that, the coormttee was the
union's sole contact wth the enployees, in the plant. It is not clear whether
other circuit courts or the NNRBwould rely so heavily on this fact and di verge
fromsettled precedent in deciding a, simlar case.

Furthernore, the facts of this case are distingui shable fromthose
in Georgetown and do not establish union liability by apparent authority. The
exi stence of an agency rel ationshi p under both the NLRA and our Act nust be
determined in light of common |aw principles of agency.? NLRBv. Local 64,
Carpenters Uhion, 497 F. 2d 1335, 86 LRRM 2670 (6th dr. 1974). Unhder the conmon

law, the apparent authority of an agent arises fromnanifestations nade by
LITETTETTETTTT]

YSection 2(13) of the National Labor Relations Act, the equival ent provision
of Section 1165.4 of the ALRA reads:

In determni ng whet her any person is acting as an "agent" of anot her
person so as to nake such ot her person responsible for his acts, the
question, of whether the specific acts perforned were actual |y

aut hori zed or subsequently ratified shall not be controlling.

5 ALRB Nb. 43 5.



the principal to the third party.? Restatenent (Second) of Agency §§ 8, 27

(1957). Athough the Georgetown court did not explain how in the court's
view, the union officials' conduct |ed the enpl oyees to believe that the in-
plant conmttee nenbers were union agents, the court expressly found that the
uni on had aut hori zed the conmttee nenbers to act as union agents. There, the
union officials undertook and actively engaged in an organi zi ng canpai gn, held
neetings for the enpl oyees and supervised the i n—plant activities of the
commttee nenbers, who were used because union organi zers were not allowed in
the plant.¥

Here, no UIFWofficial, or organi zer nade any statenents or engaged
I n any conduct which would indicate to the Enpl oyer's enpl oyees that nenbers of
the organi zing conmmttee were acting as agents of the union. Union officials
did not engage in canmpai gning at San DO ego Nursery. The enpl oyees conduct ed t he
organi zati onal canpai gn by thensel ves. Therefore, unlike the Georget own
enpl oyees, the San O ego Nursery commttee nenbers were not acting as the
union's contact wth the rest of the workers. The nursery workers knew t he
commttee nenbers, not as UFWorgani zers but as fell ow enpl oyees, sone of whom

had worked for the Enpl oyer for a

YSection 8 of the Restatenent (Second) of Agency (1957), reads:

Apparent authority is the power to affect the legal relations of
anot her person by transactions wth third persons, professedy as
agent for the other, arising fromand in accordance with the other’s
nani festations to such third persons. (Enphasis added.)

YUhder the ALRA access to the worksite is provided by the access rul e;

uni ons seeking to organi ze agricul tural workers need not rely on enpl oyees for
on-site organi zi ng.

5 ALRB Nb. 43 6.



nunber of years. There was no nanifestation by the URWto the ot her enpl oyees
that the UPWhad aut horized the coomttee to act as agents.

The burden of proof in determning union agency is on the party
asserting the agency relationship. International Longshorenen' s and
Vr ehousenen's Lhion (A Q, Local 6 (Sunset Line and Twne (.), 79 NLRB 1487,
23 LRRV 1001 (1948). The Enpl oyer has not net its burden, of proving apparent

authority in this case. The fact that enpl oyees, sought advice and net wth URW
officials during their orgainzing canpaign is insufficient to establish
apparent authority. V& agree wth the IHE that to find an agency rel ationship
on, the facts before us would hinder the ability of unions to advise, and
encour age workers w shing to seek union representati on because of the potential
liability for the msconduct of individual enployees, and woul d i nfringe upon
enpl oyees' Section 1152 right to sel f-organization.

The obj ections are hereby di smssed, the election is upheld, and
certification is granted.

CERTI H CATI ON OF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have been

cast for the Lhited FarmVWrkers of Arerica, AFL-AQQ and that, pursuant to
Labor Code Section 1156, the said |labor organization is the excl usive
representative of all agricultural enpl oyees of San Dego Nursery (o., Inc. in
the Sate of Galifornia, for purposes of collective bargaining, as defined in
LITETTETTETTET]

LITETTETTETTTT]
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Labor Code Section 1155.2Cal, concerning enpl oyees' wages, working hours and
other terns and conditions of enpl oynent.
DCat ed: June 14, 1979

GERALD A BROM Chai r nan

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber

5 ALRB Nb. 43 8.



MEMBER MCARTHY, Dissenting in Part:

| would find that an agency rel ati onshi p exi sted between Agnes
Cabrera and the Petitioner (UFW during the canpai gning at the Enpl oyer's
nursery. The threats which the Investigative Heari ng Examner finds were nade
by this individual would, therefore be attributable to the Petitioner. In that
event the Board is required to accord the threats greater significance than, if
they were nade by soneone who was not an agent of a party to the election. See

Takara International, Inc. doa Nedens Hllside Horal, 3 ALRB No. 24 (1977).

Cabrera was the acknow edged | eader of the effort to nake the
Petitioner the collective, bargaining agent for the nursery workers.? She and

her commttee spoke on behal f of the

Y Cabrera directed the efforts of fellow enpl oyees on the organizing
coomttee and, according to the testinony of a UFWenpl oyee, nade daily visits
to the LPWoffice. During these visits she recei ved advice and reported in
detail the progress

(fn. 1 cont. on p. 10)
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UAW distributed UFWliterature and UPWbuttons, obtained signatures on UFW
aut hori zation cards and acted as the enpl oyees' only contact point with the
union at their place of enploynent. These circunstances were a cl ear

nani festation to the other workers that the ccomttee was aut hori zed to

represent the union. Z In the absence of official union personnel, enployees

were unable to readily verify statenents nade by Cabrera and her coomttee
nenbers and were thus left wth little
(fn. 1 cont.)

of the organizing effort. In the words of the IHE "of all the comttee
nenbers, Agnes Cabrera is the person nost |ikely to be deened a URWagent ”.

It is evident that a strong synbiotic rel ati onshi p exi sted betwen Cabrera and
the Petitioner. Professional organizers for the UFWhad been unsuccessful in
sustai ning an organi zing drive at the loyer's nursery during the early part
of 1978. However, wth Cabrera at the hel min August of that year, sufficient
aut hori zation cards were obtai ned on behal f of the Petitioner. Vérki ng
together, Cabrera and the union thus acconplished what neither appeared able to
do i ndi vidual | y.

Z The doctrine of apparent authority, as enunciated in the Restatenent
(Second) of Agency, is applicable here. In the cooment to section 27
["Greation of Apparent Authority: General Rule"], the authors state:

For apparent authority there is the basic requi rement that the
principal be responsible for the infornmati on which cones to
the mnd of the third person, simlar to the requirenent for
the creation of authority that the principal be responsible
for the infornati on which cones to the agent. Thus, either the
principal nust intend, to cause the third person to believe
that the agent is authorized to act for him or he shoul d
realize that his conduct is likely to create such belief. The
infornmation received by the third person nay cone directly
fromthe principal by letter or word of mouth, fromauthorized
statements of the agent, fromdocunents or other indicia of
authority given by the principal to the agent, or fromthird
per sons who have heard of the agent's authority through

agg hgri zed or permtted channel s of communication. [Enphasis
added.

5 ALRB Nb. 43 10.



choi ce but to accept those statenents as true.

The apparent authority of an enpl oyee organi zi ng conmttee was the
critical factor in NNRB v. Georgetown Dress Gorp., 92 LRRM 3283, 537 F. 2d 1239
(4th dr. 1976). There the court found that the conduct of the conmttee

nenbers was attributabl e to the union on whose behal f they were worki ng- The
follow ng statenent by the court has direct application to the matter at hand:

Goncededly, there is no evidence to show that the
uni on aut hori zed the acts of msconduct, and in that
sense the acts are not attributable to the uni on under
the principle of express authority; but we think that
the union 1s chargeabl e wth the msdeeds under the
principle of apparent authority. The cormittee nenbers
In the eyes of other enpl oyees were the
representatives of the union on the scene and the
uni on aut hori zed themto occupy that position. ile
they may have exceeded, their authority and, indeed,
acted contrary to their express instructions, their
acts were apparently wthin the scope of their
authority, neither their msdeeds nor their authority
were repudi ated by the union, and their acts di d not
so far exceed their authority as to nake obvious to
t he persons who were coerced and intimdated that the
union would not ratify what was done. [92 LRRMat
3285- 3286. |

The foregoing anal ysis finds support in. the ALRAitself. Section 1165.4
stat es:
For the purpose of this part, in determning

whet her any person is acting as an agent of anot her

erson so as to nake such other person responsible for

is acts, the question of whether the specific acts

perforned were actual Iy authorized or subsequent!y

ratified shall not be controlling.

The najority attenpts to distinguish the Georgetown case on the

grounds that, "Uhlike the Georget own enpl oyees, the San O ego Nursery commttee

nenbers were not acting as the

5 ALRB Nb. 43 11.



union's contact wth the rest of the workers." This assertion hardly seens
tenabl e when one considers that the coomttee served as the union's sol e
vehi cl e for staging an organi zati onal canpaign at San. D ego Nursery, that the
uni on encouraged and gui ded the conmttee in that effort, and that the union
recei ved progress reports fromthe | eader of the coomttee. It is alsoinplied
by the mgjority that the Georgetown organi zers, not havi ng access rights, had
torely on the enpl oyees for in-plant organi zing, whereas the UFWwas not so
dependent because it coul d have taken access to the property under our access
rule. But the fact remains that the UFW for whatever reason, elected not to
utilize its access rights and instead relied exclusively upon the efforts of

t he enpl oyee conmtt ee.

The union knew it was delegating virtually all organizi ng
responsibilities to Cabrera, that she had becone the enbodi nent of the union's
presence at the nursery, and that, the workers were |likely to perceive the
coomttee and its |leaders as having authority to speak for the union. Under
t hese circunstances, the union should not be allowed to accent the fruit of the
organi zing coomttee' s |labor wthout al so assumng responsibility for acts done
and statenents nade by the coomttee | eadership on the union's behal f. Failing
to require sonme accountability on the part, of the union, in. these situations
wll tend to nmake the union less diligent in seeing that canpai gns conducted in
its name are conducted properly.

n the basis of applicable NLRA precedent and for what | feel are

sound policy reasons, | would find that the statenents

5 ALRB Nb. 43 12.



and conduct of at |east the enpl oyee coomttee leader is attributable to the
Petitioner. Wen reevaluated in the light of this finding, the conduct in

question mght well be found serious enough to warrant overturning the

el ection.

Dat ed: June 14, 1979

JGN P. McCARTHY, Menber

5 ALRB Nb. 43 13.



CASE SUMVARY

San ODego Nursery ., Inc. (U 5 ALRB No. 43
Gase No. 78-RG 10-X

IHE DEQ S ON

After an election won by the UFW a hearing was held on the
Enpl oyer' s obj ections that: UFW"agents" intimdated, and coerced
enpl oyees into voting for the UAW and that a Board Agent showed
favoritismtoward the UFWin the presence of eligible voters by
di scussing wth U”Wrepresentatives the best way to schedul e the
election in order to prevent the Enpl oyer fromdistributing
canpaign literature.

The IHE found that a group of San O ego Nursery enpl oyees
forned an organi zing coormttee in support of the UAW The
coommttee conducted the organi zational canpaign, soliciting cards
and distributing literature. Its nost active nenber, Agnes Cabrera,
visited the UFWoffice every day, but UFWofficials had little or
no contact wth the enpl oyees at the Enpl oyer's premses during the
canpai gn.

The I HE found that certain nenbers of the coomttee had, on
four separate occasions, nade threats to fel |l ow enpl oyees, but
concl uded that the coomttee nenbers were not union agents, on the
grounds that an agency relationship is not created because an
enpl oyee is a menber of an in house organi zing coomttee or a uni on
adherent. The | HE di stingui shed NLRB v. Georgetown Dress Corp.,
537 F.2d 1239, 92 LRRM 3282 (4th dr. 1976), I n which an agency
rel ationship was found to exist between a union and an in-pl ant
or gani zi nﬁ commttee where the union initiated the canpai gn,
whereas the organi zing drive at San DePo Nursery originated wth
the enpl oyees rather than union officials. The |Hg in anal yzi ng
the coomttee nenbers' statenents as nonparty m sconduct, concl uded
that the statenents, even when considered as threats, did not
affect the results of the el ection.

The | HE concl uded that the Board Agent did not exhibit bias
toward the UFWin scheduling the el ection. She discredited the
testinony of an Enpl oyer wtness that the Board Agent di scussed
wth UFWrepresentatives preventing the Enpl oyer fromdistributing
literature by scheduling the election early in the day. She found
that the Board Agent schedul ed the el ection in conpliance wth one
of the Enpl oyer's suggestions for an appropriate tine.

The | HE recommended di smissal of the objections and
certification of the UFW

BOARD DEQ S ON _ o

Inits exceptions to the |HE s Decision, the Enpl oyer contended
that the statenents of the coomttee nenbers are attributable to the
uni on under the principle of aﬁparent authority, as stated in
Georgetown, supra. The Board hel d that Georgetown was not
controlling, finding that the facts of this case are distingui shabl e
fromGeorgetown and did not give rise to union liability based on
apparent authority. Apparent

5 ALRB Nb. 43



aut hori t% of an agent arises frommanifestations nade by the princi pal
tothe third party. In Georgetown, the court found that the uni on had
aut hori zed the coomttee nenbers to act as its agents and that uni on
officials undertook and actively engaged in the canpai gn, supervi si ng
and usi ng coonmttee nenbers for in-plant organi zi ng because uni on

organi zers were not allowed in the plant. In the instant case, the UFW
nmade no mani festations to the enpl oyees that the coomttee nenbers were
its agents, and no union officials participated in the canpaign. The
Board hel d that the Enpl oyer did not neet i1ts burden of proving agency
based on apparent authority.

The Board di smssed the objections, upheld the election, and
granted certification to the UFW

O SSENT
Menber McCarthy, dissenting, would find that commttee | eader

Cabrera was an agent of the UFW and that the Board shoul d accord

g_reat er significance to her threats than to nonparty statenents. The
issent noted that Cabrera was the acknow edged | eader of the effort to
nake the UFWthe col |l ective bargaining representative and that she
directed fell owcommttee nmenbers and nade daily visits to the UFW

of fice, where she recei ved advice and reported Iin detail the progress of
the canpaign. Noting that Cabrera and the commttee nenbers spoke on
behal f of the union, distributed UFWIliterature and buttons, obtained
signatures on UAWaut hori zation cards, and were allowed to act as the
enpl oyees' only contact wth the union at the place of enpl oynent, the
di ssent woul d concl ude that these factors amounted to a cl ear _

nmani festation to the enpl o%ees of the coomttee's apparent authority to
represent the union. In the absence of official union personnel,
enpl oyees could not readily verify statenents nade by the coomttee and
were thus left wth little choice but to accept those statenents as e

The dissent disagreed wth the majority's distinguishing of Georget own,
stating that the coomttee herein serv as the union's sol e vehicle for
stagi ng a canpai gn, that the union encouraged and gui ded the coomttee
and received daily progress reports fromGCabrera. The di ssent woul d
find that the union knewit was delegating its organizing authority to
Cabrera, that she had becorme the enbodi nent of the union's presence, and
that the workers were likely to perceive the coomttee as havi ng
authority to speak for the union. The dissent would hold that the union
should not be allowed to accept the fruit of the coomttee' s |abor

w thout al so assumng responsibility for the acts and statenents of the
commttee nmenbers. The dissent woul d conclude that the conduct of at

| east Cabrera is attributable to the UFAW and that this conduct m ght
wel | be found serious enough to warrant setting aside the el ection.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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STATE CF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD

In the Matter of:
SAN D EGO NURSERY, | NC,

Enpl oyer,

Case No. 78-RG 10- X

and

WN TED FARM WIRKERS OF AMER CA
AFL-A Q

Petiti oner.
R chard B. Andrade, of
Dressler, Soll & Jacobs
for the BEnpl oyer.
M chael Heunann for the

Lhited Farm Wr kers of
Anerica, AFL-AQ

DEQ S ON
STATEMENT GF THE CASE
SUSAN MATCHAM URBANEJQ I nvestigative Heari ng Examner: The case
nunber ed above was heard before ne on Novenber 13 and 14, 1978 in Chul a M sta,

Galifornia.
A Petition for Certification was filed on August 21, 1978, by the

Lhited FarmVWrkers of Anerica, AFL-AQ O (hereafter "UFW). An el ection was
hel d on August 25, 1978, wth the follow ng results:

UFW 31
No Uhi on 9
Chal l enged Bal |l ot s 8
Void Ballots 2
Total Ballots 50

Nunber of Higible Voters 52



The enployer filed a tinely objections petition, pursuant to Cal. Lab. Gode
81156.3 (c). The Executive Secretary dismssed two of the objections
pursuant to 8 Gal. Admn. Code 820365(e). Evidence at the investigative
hearing was limted to the fol | ow ng i ssues:

1. UWagents, in the presence of other enr)l oyees,
verbal | y abused and nade threats of physical harmand

| oss of jobs to enpl oyees who had not previously
evidenced a desire to support the UFWand that this
conduct was cal culated to and did in fact intimdate and
coer ce enpl oyees into supporting and voting for the UFW

2. The totality of conduct by UFWagents depri ved
enpl oyees of their right to sel ect a bargai ning
representative and inti mdated and coerced themin their
sel ection of a bargai ning representative.
3. A Board agent showed bias and favoritismtoward the
UFWin front of eligible voters by discussing wth UFW
representatives and nursery enpl oyees the best way to
proceed wth the election in order to prevent, the
enpl o%er fromdistributi ng | awful campai gn literature,

e

and that this conduct tended to destroy the neutrality of
the Board' s procedures and created the appearance of

i npropriety.

The enpl oyer and the UFWwere represented at the hearing
and were given full opportunity to participate in the proceedi ngs
and submt post-hearing briefs. iy the enpl oyer submtted a post -
hearing bri ef.

Uoon the entire record, and after consideration of the
argunents nade by the parties, | nmake the follow ng findings of
fact, conclusions and recommendati ons.

|. THREATS GF PHYS CAL HARM AND LGSS GF JCBS BY UFWACENTS
H NO NS G- FACT

A The Agency Rel ationship
The enpl oyer contends that certain enpl oyees of San D ego Nursery,

who nade al l egedly threatening statenents to their fellow
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enpl oyees, are al so agents of the UFW The enpl oyer's objection petition
lists the foll ow ng persons as agents: Agnes Cabrera, Goncepcion Mctorio,
Mirrtha Carranza, Carlos Navarro, Mirtha Escoto and Susana Barragon.? Four of
these persons testified at the hearing along wth an admtted URWenpl oyee,
Javi er Acost a.

Javier Acosta’ s uncontradicted testinony established that an
organi zing drive was attenpted by the UFWin January of 1978 but that it was
di sconti nued because of |ack of interest on the part of the enpl oyees. Later
inthe year, a group of workers fromSan O ego Nursery came to the URWoffice
in San Isidro and requested a neeting wth a union representative. A neeting
was arranged for the early part of August, At that neeting Acosta explained to
the enpl oyees that in order to have an election it was necessary that they
first organi ze thensel ves by formng a coomttee. Acting upon Acosta' s
suggestion i mmedi atel y, the above-naned persons were chosen by the workers as
the organi zi ng commttee.

At subsequent neetings, Acosta told the workers to coll ect
aut hori zation cards and gave theminstructions on howto do this. He told
them "Tell them(the enpl oyees) in a nice manner if they don't want to join
the union just | eave people alone. It's their own choice.” Acosta testified
that the workers requested neetings wth union representatives al nost every
week, but that the UFWpeopl e coul dn't conply because they had so nuch ot her

work to do, Acosta did, however, visit the conpany one or two tines

1/ Agnes CGabrera is al so known as Inez Cabrera or Maria I nez Cabrera.
Goncepcion Victorio is al so known as Goncepcion Carillo.
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during the nonth of August. Qher than these visits, the organi zing efforts
were left largely to the enpl oyees organi zing coomttee.

The testinony of the four nmenbers of the organi zing coonmttee who
were called at the hearing (Cabrera, Carranza, Escoto and Navarro) corresponds
wth the testinony of Acosta. Agnes CGabrera, the nost active nenber of the
organi zing coomttee stated that she becane involved wth the union "to defend
one's rights and because she liked the union." A though no one told her to
organi ze, the enpl oyees she actively took charge of the organi zing comttee.
Cabrera visited the UFWoffice everyday according to the testinony of Acosta,
and according to her own testinony, attended at |east six or seven neetings at
the UFWoffice prior to the election. Cabrera testified that she had never
bef ore organi zed a ranch but that she had been a UPWnenber since 1975 and had
participated in a UPWPF cket |ine at a nei ghboring nursery. Additional ly she
testified that heir husband is a UPWdel egat e and had been si nce 1972.

Nevert hel ess, she consistently naintai ned that she entered i nto organi zi ng
efforts on her own initiative and not because of instruction by the UFW

Martha Escoto and Martha Carranza both testified that they becane
involved in organi zing for the election during early August when they attended
a neeting at the UPWoffice. A the neeting they becane part of the organi zi ng
coomttee and thereafter went to the UFWoffice several tines a week until the
el ection. They both recei ved authorization cards to pass out. A the UFW

of fice they al so received an expl anati on on the concept of



a union security clause.?

The testinony of Carl os Navarro and of ot her w tnesses establishes
that Navarro was al so a nenber of the ranch organi zing coomttee. He was the
nost active in asking his fell ow enpl oyees to sign authorization cards.
Navarro testified that he always took the initiative in seeking authorization
cards and that he received no instructions fromthe union to do so.

B. The Threats
1. Satenents Made to Antonia Larson

Antoni a Larson, an enpl oyee of San D ego Nursery for nine years,
testified concerning several incidents where fellow enpl oyees nade al | egedl y
threatening statenents to her. The first two incidents concerned Agnes
Cabrera. Larson testified that on August 18, 1978, in the conpany potting shed
Agnes Cabrera approached her while she was working and said in a |oud voi ce,
"if wedidn't sign for the union we woul d be w thout work." According to
Larson, Cabrera did not say anything el se. Two other workers were present to
hear this exchange.

At another tine in August, on a date which Larson coul d renenber,
only as before the el ection, Cabrera arrived at the conpany kitchen sayi ng,
"Al those fuckers that don't vote for the union won't have a job. V&' re goi ng
tofire them" Again, according to Larson’s testinony, nothing el se was sai d.

Approxi nat el y six other workers were present.

2/ There was additional testi rmn?/ to the effect that approxinately a
nonth and a half followng the el ection Martha Carranza tol d Antoni a
Larson, "I"'mthe union representative. Carranza deni ed maki ng t he
statenent. BEven assunming such an adm ssi on was nade, the circunstances
of the conversation indicate that it would only be probative of
Carranza' s status contenporaneous to the timng of the statenent and not
to her pre-election status.
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Agnes Cabrera testified that she and Larson at one tine had
been good friends but had ceased being friends and had ceased speaki ng
to each other because of their differences concerning the union issue.
Cabrera deni ed havi ng any di scussi ons what soever w th Larson during
the nonth of August. She further testified to not speaking to Larson
si nce she began wearing a union button, an occurrence Cabrera
estinated took place approximately one year prior to the el ection.

The third incident involving Antonia Larson occurred August
24, 1978 at 4:30 p.m in the conpany parking | ot when she and Josefina
Manri quez were confronted by Martha Carranza. According to the
testinony of Antonia Larson, Carranza allegedly said "Tonorrow the
voting is going to take place. Ve just have this day left and. there
are only three left that haven't signed. It's you, Josefina Manriquez
and Rosario. You know if you don't sign, we don't give you a job.

W' re going to fire you."

Martha Carranza testified that this incident took place two
days before the el ection during lunchtine at the parking |ot. Carranza
testified, "I told her that nost all of the persons had signed the
union card and that we thought that in two days we coul d have an
election and that the union offered us a little bit nore benefits that

the conpany did. |f she thought about it, that it was the best for

us.
According to Carranza, Larson replied, "that she was goi ng
towait to see who would wn, that if the union won, then she woul d

go to that side, and if the conpany won, she would stay on that side.
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| cannot conclude that the testinonial quality of either Antonia
Larson or Agnes Cabrera was sufficiently inpressive to credit one of their
version's conpl etely over the other's. Inlight of Agnes Cabrera's key role in
the organi zing efforts of the San O ego Nursery, her strong support of the UFW
and her testinony that she knew that Antonia Larson was one of the workers who
did not sign for the union, I find it not credible that she nade no organi zi ng
statenents at all in the presence of Antonia Larson, especially considering the
relative snall size of the nursery work force and the simlar work shifts of
the two woren.

h the other hand, certain weaknesses in Antoni a Larson's testinony
lead ne to the conclusion that she was not telling the truth concerning the
alleged threats nade by Cabrera. Larson's recollection of the date that the
first incident occurred is inconsistent. She testified on both direct and.
cross-examnation that, the incident occurred on August 18, but she al so stated
that the event took place one day before the el ecti on which was August 25.
Larson testified that she reported the two alleged threats of Agnes CGabrera to
her supervi sor Quadal upe Padilla. However, this assertion was not corroborat ed,
by Padilla who did testify earlier in the hearing that several enpl oyees
reported, alleged pre-election threats to him including Rosario Ganez and
Josefina Manriquez. Additional ly Antonia testified that two other persons were
present at the incident in the potting shed and that approxi nately six other
workers were present at the incident in the conpany kitchen, yet no
corroborating testinony was present ed.

Smlar problens arise wth Antonia Larson's testinony wth regard
to the incident involving Martha Carranza. Athough Larson testified that
Josefina Manriquez was present when the alleged threat was voiced, Mnriquez

did not provide corroborating
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testi nony when she took the witness stand. | find this unusual in light of
Manriquez’' s readiness to report other alleged threats nade i n her presence.

It should al so be noted that Antonia Larson was a nervous W t ness,
and that a strong antagoni smapparent!y existed between her and her forner
friends who becane supporters of the UFW | was inpressed by the qui et
forthright testinony of Martha Carranza and her testinony that she and Antoni a
Larson had once been friends. | find it inconsistent wth Carranza s general
character as | perceived, it that she would use threats as a neans of
convi ncing Larson to support the UFW

| find that Agnes Cabrera nay have nade organi zing statenents in the
presence of Antonia Larson, but that she did not say that those who did not
vote or sign for the union would be fired. | also find that Martha Carranza
did not say to Antonia. Larson that if Larson did not sign for the union she
woul d be fired.

2. Satenments Made by Josefina Manri quez

h August 1, 1978, Josefina Manri quez was approached by Carl os
Navarro, a pro-union enpl oyee. She testified, "he said we (non-uni on nenbers)
could be easily fired, that if they didn't want a person at a job, all the
peopl e woul d get together and get rid of the person.”

Carlos Navarro testified that he only asked Manriquez "if she woul d
back us up with her vote wth the upcomng el ection."

h August 25, the day of the election, Josefina Manriquez was in the

conpany potting shed wth about seven or eight persons.
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Quadal upe Lopez, a pro-union worker said she thought the union was going to wn
and "what face were they going to have, those who were not in the union.”
Goncepcion M ctori o asked Quadal upe Lopez, "Can all the persons who are not in
the union be fired? Lopez said, "l believe so, it can be done." Josefina
Manri quez then asked what assurance did she have that we could be fired." Lopez
then told her, "I don't know but it can be done."

Martha Escoto, a witness for the URW present during this
conversation, essentially corroborated Manri quez’ s statenent.

| find the testinony of Josefina Manriquez to be credible with
respect to both incidents. Mnriquez's testinony concerning the conversation
bet ween she, Lopez and Mictorio in the potting shed is corroborated by her
supervi sor, Quadal upe Padilla who testified that Manriquez cane to him
reporting the incident. The supervisor testified that Manriquez told him that
woren in the potting shed "were telling her that as soon as the URWtook over
they were going to get rid of the non-union people.”

| find the quality of Manriquez’'s testinony to be straightforward
and convincing in conparison wth that of Navarro who responded in a defensive
and antagoni stic nanner. Additionally | find it probable that Navarro and
Lopez who were strong UFWsupporters used a perhaps msconstrued expl anati on of
the union security clause concept as | everage in convincing Josefina Manri quez
to support the union.

(n cross-examnati on Josefina Manriquez testified to the fol | ow ng
additional facts. She knewthat her vote would be secret and that only her

bosses had the power to fire. She also testified



that upon reporting the potting shed incident to her supervisor, he told her
that she shouldn't get scared and that she had her job for sure as the others
did. Mnriquez testified to feeling reassured after this conversation.
Fnally Manriquez testified that her conversati ons wth Quadal upe Lopez,
Goncepcion Mictorio and Carl os Navarro did not cause her to change the way she
vot ed.

3. Satenents Made to Rosari o G anez

Rosario Ganez testified that on August 21, 1978, in the conpany
Kitchen, Agnes Cabrera entered and addressing Ganez said, "Al those persons
that don't sign-all those son of a bitches that don't sign for the union, the
pleasure that rests wthin ne is that once the union wns, we're going to send
you all to hell. Al of you."

Agnes Cabrera testified that she had an argunent wth Qanez in the
conpany kitchen after the el ection on the 27th or 28th of August. She denied
havi ng any di scussion with Rosario prior to the el ection in which she mght
have tol d Rosari o what woul d happen to peopl e who did not join, support or vote
for the union.

Rosario Ganez testified that later on the 21st of August she had a
second argunent wth Cabrera. According to Ganez’' s testinony Cabrera came and
pul | ed down the tabl e where G anez was potting and said, "I don't want to see
your pretty big face. | can't stand you, you son of a bitch, because you are
crooked. You don't want to sign the union card. Don't do so nuch to ne because
I"mgoing to sock it to you, even if they fire ne fromwork here.” Several

ot her persons were present in the shed.
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According to Agnes Cabrera' s testinony the potting shed inci dent
happened in the norning, not in the afternoon. She could not renenber the
exact date. Cabrera testified that at one point Qanez got nad, threw a pot at
Cabrera and said Cabrera wasn't the same co-worker since she had joined the
union. Cabrera then said that nobody was forcing her to go in the union.

| find the testinony of Rosario Ganez to be credi bl e concerning the
statenents whi ch were nade to her by Agnes Cabrera. Rosario GQanez was a calm
W t ness who appeared to have a good nenory for the incidents she was
describing. The testinony of her supervisor, Qiadal upe Padilla corroborates
Qanez' s testinony concerning the second event in that she reported to him
follow ng the incident Agnes Cabrera threatened her with verbal abuse and | oss
of job if Qanez would not support the UFW Wth regard to the kitchen incident
| find Agnes Larson's testinony that she nade no statenent whatsoever to Qanez
not credible considering it was close to the el ection, Cabrera was a key UFW
supporter and she knew Qanez, a prior UFWsupporter, had in Cabrera’ s own
words, "got away fromthe union."

ANALYS S AND GONCLUS ONS GF LAW
A The Agency Rel ationship

The enpl oyer contends that the actions of an in-house organi zi ng
coomttee at San Dego Nursery can be attributed to the UPWunder principl es of
agency. The issue of agency has been considered by both the National Labor
Rel ati ons Board (NLRB) and the Agricultural Labor Rel ations Board (ALRB) in
recent cases. The ALRB has yet to find that an enpl oyee of an enpl oyer who does

not work for the union, either wth or wthout pay, yet engages
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in organi zational activities at his or her place of enpl oyment is a union
agent. On the other hand, the NLRB and certain federal circuit courts have
determned that particul ar circunstances warrant a finding that a union has
aut hori zed an enpl oyee of an enpl oyer to be its agent.

Wth regard to ALRB |l aw, the Board found in Patterson Farns,

Inc., 2 ALRB Nb. 59 (1976) that an agency rel ationshi p cannot be found
between the uni on and an enpl oyee when the relationship i s based sol ely on
the fact of nenbership in an in-plant organi zing conmttee. Such nenbership
alone will not convert union adherents into union agents. See, Takara
International, Inc. doa Nedens Hllside Horal, 3 ALRB No. 24 (1977) and
Kawano Farns, Inc., 3 ALRB No. 25 (1977), both citing Mke Yurosek and Sons,
225 NLRB No. 20, 92 LRRM 1535 (1976).

In the case of Tepusquet M neyards, 4 ALRB No. 102 (1978), the

enpl oyer argued that based on the authority of International Vdodworkers of
Anerica, AFL-AQ 131 NLRB 189, 48 LRRM 1005 (1961), the UFWaut hori zed an

enpl oyee to act as its agent by providing himwth authorization cards and

| eafl ets, by instructing hi mon the purpose and use of the cards, and by
relying on himto carry the burden of organizing, distributing the |eaflets and
cards, collecting signatures and advocating the union. The Board di stingui shed
the Tepusquet situation fromthe VWodworkers case by the fact that in Tepusquet
the person was an enpl oyee of the enpl oyer whereas the person the NLRB found to
be a union agent was not an enpl oyee of the conpany he sought to organi ze.
dting DArigo Bros. of Galifornia, 3 ALRB Nb. 37 (1977) and Frestone S eel
Products Co., 235 NLRB No. 80, 98 LRRM 1014 (1978), the
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Board found that the fact that an enpl oyee is a proponent or adherent of a
union is not a sufficient basis for attributing responsibility for his
conduct to the union and that an agency relationship is not established by
evi dence that an enpl oyee has solicited signatures for union authorization
cards.

In the case at hand the enployer in its post-hearing brief argues
the applicability of NNRBv. Georgetown Dress Gorp., 92 LRRM 3283, 537 F. 2d
1239 (4th dr. 1976). This decision by the appellate court, which was
discussed in detail in Select Nursery, 4 ALRB No. 61 (1978), reversed a NLRB

deci sion by finding an agency rel ati onshi p did exi st between a uni on and
menbers of an in-house organi zing comttee. In Select, the ALRB affirned the
I nvestigative Hearing Examner's concl usi on, di stingui shing Geor get own, that
where, as in the present case, the inpetus to forman organi zing coomttee cane
fromthe enpl oyees thensel ves rather than a professional organi zer, no agency
relationship is found to exi st between the nenbers of the in-house organi zi ng
coomttee and the union.

The enpl oyer here naintains that the San O ego Nursery organi zi ng
coomttee was created due to the initiative and i npetus of the professional
organi zer, Javier Acosta. A close examnation of the facts, however, dermands a
contrary conclusion. G all the coomttee nenbers, Agnes Cabrera is the person
nost |ikely to be deened a UFWagent. Cabrera had direct contact wth the
uni on, but was an enpl oyee of the enployer. Aong wth her fellow enpl oyees
she participated in such activities as soliciting authorization cards,

distributing leafl ets and buttons and organi zi ng
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workers. She was a union nenber and had participated in at |east one other
union activity apart fromher activities at San DO ego Nursery. Fromher own
testinony and the testinmony of others it is clear that she nore than any ot her
enpl oyee assuned the responsi bility of organizing the workers of San O ego
Nursery. What is also evident fromthe testinony is that the inpetus and
initiative to organi ze arose fromCabrera and the other workers thensel ves and
was not due to the solicitation or influence of the professional union
organizer. This is nmade clear by the fact that professional union organi zers
had tried to organi ze San O ego Nursery seven to eight nonths previously and
failed, It was only when the workers thensel ves engaged in their 81152 rights
by organi zi ng thensel ves for union representation and then went to the UFW
seeki ng advi ce that the notion of union representati on becane a possibility.
In determni ng uni on agency the burden of proof is on the party
asserting an agency rel ationship, both as to the exi stence of the rel ati onshi p

and as to the nature and extent of the agent's authority. International

Longshorenen' s and Vérehousenen's Lhion (A Q, Local 16, 79 NLRB No. 207, 23

LRRM 1001 (1948). The enployer in this case has failed to carry its burden of
proving an agency rel ati onship under ALRB case |aw Evidence that enpl oyees
obt ai ned advi ce froma uni on on organi zi ng techni ques and then engaged in their
right to self-organize is not sufficient to create an agency rel ati onship

bet ween workers and a petitioning union. To so hold woul d severely hinder the
ability of such unions to advise workers who desire representati on el ections

for fear of being held responsible for the m sconduct
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of the individual worker. This in turn could have a detrinental effect on the
right of the farnmorkers to self-organize. Tepusquet M neyards, supra, p. 33,
n. 23.

| find that Agnes Cabrera and the other nenbers of the San DO ego
organi zing conmmttee were not agents of the UFW
B. Threats of Physical Harmand Loss of Jobs

The enpl oyer alleges that UFWagents threatened enpl oyees of San
Oego Nursery wth verbal abuse of |oss of job and physical harm | have found
that the enpl oyees who nade the alleged threats are not agents of the UFWand
therefore their statenents wll be anal yzed as non-party m sconduct and
accorded | ess weight than that given to the conduct of the parties. Patterson

Farns, Inc., supra, p.8. Additionally, | did not credit the testinony of

Antoni a Larson and | found that Agnes Cabrera and Martha Carranza did not nake
the statenents which Larson alleged. | did credit the testinmony of Josefina
Manriquez that CGarl os Navarro and Quadal upe Lopez tol d her all the persons who
are not inthe union could be fired. | also credited the testinony of Rosario
GQanez that Agnes Cabrera told her that those persons who don't sign for the
union will be sent to hell once the union wns and that Cabrera told Ganez |’ m
going to sock it to you even if they fire ne fromwork here.

In several cases the Board has considered the i npact of non-party
threats during an el ecti on canpai gn and has concluded that an el ection wll be
set asi de when a general atnosphere anong the enpl oyees of confusion and fear
of reprisal for failing to vote for or to support a union renders a free

expr essi on of
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choi ce of representative inpossible. Patterson Farns, Inc., supra, p.7;

Takara International, Inc., dba Nedens HIlside Hora, supra.

Two of the alleged threats in the present case are statenents about
possi bl e 1 oss of enpl oynent for those enpl oyees who do not sign authorization
cards or join the union. The renaining two statenents are all eged by the
enpl oyer to be threats of viol ence agai nst Rosari o G anez.

Gonsidering all the statenents to be threats, they did not affect
the el ection since the evidence denonstrates that a free expression of choice
of representative was exercised by the San D ego Nursery enpl oyees.? Both
Qanez and Manriquez testified that they notified their supervisor of the
alleged threats. Mnriquez testified that the supervisor reassured her about
the security of her job. Qanez testified that she "seened" to renenber that
her supervisor told her not to worry. Both also stated that they knew the pro-
uni on enpl oyees did not have the power to fire themand that the al | eged
threats did not cause themto change their vote when they did vote in the
el ection.

Wth regard to the "sock it to you" statenents of Agnes Cabrera,
simlar statenents have been characterized by the NLRB and the ALRB as the sort

of exaggerations whi ch are recogni zed

3/ The Board has frequently suggested that a statenent regar ding | oss
of LObS for failure to support the union mght well not be considered
athreat. The statenment 1S subject to the interpretation that if the
union won, it would attenpt to negotiate a union security clause in
its contract wth the enpl oyer. Patterson Farns, Inc., supra, Jack or
?/al’gl g)n Radovich, 2 ALRB No. 12 (1976); Ron Nunn Farns, 4 ALRB No. 31
1978).
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as such by workers, especially when they occur in the context of heated

statenents nade in clashes of personalities during canpai gns invol ving vigorous
di spl ays of enotional invol verent. Patterson Farns, Inc., supra, p. 10; Tunica
Manuf acturing Go., 182 NLRB 111, 76 LRRM 1535 (1970); Mvsovitz and Sons, Inc.,
194 NLRB 68, 78 LRRMI 1656 (1971). |In Patterson a threat of death by starvation

by an enpl oyee whose conduct could not be attributed to the union was found not

to have created a general atnosphere of confusion and fear of reprisal when it
was heard by a relatively small nunber of peopl e while wtnessing a shouting
nat ch between two persons of differing views on the subject of unionization.

In the present case |ittle evidence was presented concerning the
extent that other enpl oyees heard the statenents in question. Testinony was
given that other enpl oyees were present. However, no one, other than the three
wonen agai nst whomthe threats were directed, testified to hearing the state-
nents nuch less interpreting themas being threatening. The alleged threats
did not dissuade San DO ego Nursery enpl oyees fromvoting since fifty out of
fifty-two eligible voters participated in the el ection.

| concl ude that enpl oyer's objections nunber one and two shoul d be
dismssed for failure to showthat the alleged non-party m sconduct created
such an at nosphere of fear that enpl oyees at San D ego Nursery were unable to

choose a col | ective bargaining representative freely and w thout coercion.
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1. BOARD ACENT BIAS
FI ND NG G- FACTS

The enpl oyer contends that a Board agent showed bi as toward the
UFWin front of eligible voters by discussing wth UPWrepresentatives the
best way to proceed with the election in order to prevent the enpl oyer from
distributing | awful canpaign literature.

Afredo Padilla, an enpl oyee of San D ego Nursery for one year,
testified to attending a UFWneeting in San Isidro prior to the election. A
the of fice he saw Board agent David Ariznendi conversing wth five pro-union,
enpl oyees of San Diego Nursery.?

Padilla testified to overhearing Martha Carranza telling the Board
agent that she wanted the el ections to be held early on Friday from7:30 to
9:00 aam in front of the office. The Board agent allegedly replied that he
woul d try to do sonething so they could be held early. Carranza sai d she want ed
themhel d early so the conpany woul dn't distribute anynore papers to the
workers and so that no one el se fromthe conpany woul d vote. The Board agent
then asked at what day and tine could they be done. Padilla overheard the
Board agent say as he left the office, "W'|I| see you later. Don't |ose
ent husi asm we' |l see you tonorrow "

The Board agent testified that he contacted both the conpany and t he
union to obtain their positions on the scheduling of the el ection. The position

of the conpany was that the el ection

4] The enpl Q/ees were Martha Carranza, Martha Escoto, Susana Barragan,
Goncepcion M ctorio and Agnes Cabr er a.
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shoul d be on Friday, between 12:00 and 2:00 p.m at the volley-ball court.
The enpl oyer' s second position was to have the el ecti on between 9:00 and
11: 00 a. m

The uni on requested that the Board agent neet with the ranch
organi zing coomttee and two UPWorgani zers. A neeting was set up for 5:00
p.m that afternoon at the UPW s office. The workers tol d the Board agent that
they wanted the el ection to be on Friday, August 25, between 7:00 a.m and 9: 00
am in front of the office of San D ego Nursery.

The Board agent testified that prior to stating their position at
this neeting a worker showed himtwo or three | eafl ets that the conpany had
passed out and asked if they were legal. The Board agent replied that the
conpany could legal ly pass out leaflets as |ong as they were not coercive or
i nti mdating.

The Board agent deni ed havi ng any di scussion w th workers about
schedul ing the el ection to prevent the conpany frompassing out |leaflets. He
al so denied telling the workers not to | ose their enthusiasm

| credit the Board agent's version of his conversation with the
ranch coonmttee over the version testified to by Alifredo Padilla. Padilla s
testinony was confusing and inconsistent. Padilla testified that he did know
who David Ariznendi was and that he coul d recogni ze him yet he did not
renenber who Arizrmendi worked for. At one point in his testinony he coul d not
renenber whether he saw the Board agent at the UFWoffice before or after the
election. Padilla also could not renenber the date of the election. I find
this recollection of the specific conversation in question to be inconsistent
wth his lack of recollection of these fundanental facts.
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ANALYS S AND GONCLUS ON

| have not credited the testinmony of Alfredo Padilla but even
assuming that the conversation between the Board agent and the pro-union
enpl oyees took place as he testified, the facts of the situation lead ne to
concl ude that the Board agent was not biased in favor of the UFWw th regard to
the schedul i ng of the el ection.

The Board agent schedul ed the election for Friday, August 25, at the
vol | eybal | court as the enpl oyer had requested. Balloting was schedul ed to | ast
between 9: 00 and 11: 00 a. m, the enployer’s second position with regard to
timng. Mreover, at the request of the conpany representative, a site was set
up between 5:30 and 6:00 a.m so that truck drivers could vote prior to |eaving
the area.

Section 20350 of the Board s admnistrative regul ati ons states that,
"Reasonabl e discretion shall be allowed to the agent supervising the el ection
to set the exact tines and places to permt the nmaxi numparticipation of the
enpl oyees eligible to vote." In the present situation the Board agent
solicited suggestions fromthe union, the ranch coomttee and the enpl oyer as
to when to schedul e the el ection. By holding the el ection at a tine which
happened to nost cl osely correspond to the enpl oyer's suggestion, the Board
agent achieved a voter turnout of over 95 percent. Instead of exhibiting bias
the Board agent, by utilizing the nethod he did, successfully carried out his
duty to naxi mze voter participation.

| find that the enpl oyer has failed to showthat the Board agent

acted in such a fashion as to destroy the neutrality
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of the Board s procedures and create the appearance of inpropriety as all eged.
Enpl oyer' s obj ection three shoul d be di sm ssed.
RECGOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons herein, |
recormend that the enpl oyer's objections be dismssed and that, the Lhited Farm
VWrkers of Arerica, AFL-A Q be certified as the excl usi ve bargai ni ng
representative of all the agricultural enpl oyees of the enployer in the Sate
of Galifornia.

DATED  January 12, 1979
Respectful |y submtted,
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SUSAN VATGHAM URBANEJO _
I nvestigative Hearing Exam ner
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