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CEG S AN AND CRDER

Pursuant to the provisions of Labor GCode Section
1146, the Agricultural Labor Relations Board has del egated its
authority inthis natter to a three-nenber panel .

n Novenber 16, 1977, Admnistrative Law Gficer (ALO E nest
Fl ei schnan i ssued the attached Decision in this proceedi ng.
Thereafter, Respondent tinely filed exceptions and a supporting brief,
and the General Gounsel filed a brief in response to Respondent's
except i ons.

The Board has considered the record and the ALO s Deci sion
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALQ and to adopt his
recormended Order as nodified herein.

RO

By authority of Labor Code Section 1160.3, the Agricultural

Labor Rel ations Board hereby orders that the Respondent, Kaplan Fruit

and Produce (o., Inc., aka Kapl an Ranch,



its officers, agents, successors and assigns, shall:
1. Cease and desist from

a. D scouragi ng nenbership of agricul tural
enpl oyees in the Lhited FarmVWrkers of Anerica, AFL-AQ or any ot her
| abor organi zati on, by di scharging or otherw se discrimnating agai nst
any such enpl oyees with respect to their hire or tenure of enpl oynent or
any other termor condition of enpl oyrent.

b. In any other manner interfering wth, restraining or
coercing any agricultural enployee in the exercise of rights guaranteed
by Section 1152 of the Act.

2. Take the followng affirmative action which w
effectuate the policies of the Act.

a. Cfer to Slvestre Ranmos and the enpl oyees in his crew
imedi ate and full reinstatement to their forner jobs or, if those jobs
no | onger exist, to substantially equival ent jobs, wthout prejudice to
their seniority or other rights and privileges to which they may be
entitled and nake themwhol e for any | oss of pay or other economc | osses
they have suffered by reason of their discrimnatory discharge, plus
I nterest neasured thereon at seven percent per annum

b. Preserve and nake available to the Board or its
agents, for examnation and copying, all payroll records and any ot her
records necessary to conpute the anount of back pay due and other rights
of reinbursenment under the terns of this Qder.

c. Sgnthe Notice to Enpl oyees attached hereto. Uon

its translation by a Board Agent into appropriate | anguages,
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Respondent shal | reproduce sufficient copies of the Notice in each
| anguage for the purposes set forth hereinafter.

d. Post copies of the attached Notice for 90
consecut i ve days, the period and pl aces of posting to be determned by
the Regional Drector. Respondent shall exercise due care to repl ace any
Nbtice which has been altered, defaced, covered, or renoved.

e. Mil copies of the attached Notice in all appropriate
| anguages, wthin 31 days after issuance of this Oder, to all enpl oyees
enpl oyed at any tine during the payrol| period which includes January 3,
1976.

f. Arrange for a representative of Respondent or a Board
Agent to distribute and read the attached Notice in all appropriate
| anguages to its enpl oyees assenbl ed on conpany tine and property, at
tinmes and places to be determned by the Regional Drector. Follow ng
the reading, the Board Agent shall be given the opportunity, outside the
presence of supervisors and nmanagenent, to answer any questions the
enpl oyees may have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly-wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

g Notify the Regional Drector in witing wthin 31
days after issuance of this Oder what steps have been taken to conply
wthit. Uon request of the Regional Drector, Respondent shall notify

himor her periodically thereafter, in
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witing, what further steps have been taken in conpliance wth
this Oder.

Cated: May 24, 1979
RONALD L. RU Z, Menber
HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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NOT CE TO EMPLOYEES

After a hearing at which all sides had an opportunity to
present evidence and state their positions, the Agricultural Labor
Rel ati ons Board has found that we have violated the Agricultural Labor
Rel ations Act, and has ordered us to post this Notice.

1. The Agricultural Labor Relations Act is a | aw which
gives all farmworkers these rights:

(a) To organi ze thensel ves;

(b) To form join, or help unions;

(c) To bargain as a group and to choose whomt hey
want to speak for them

(d) To act together wth other workers to try to get
a gontract or to help and protect one anot her;
an

(e) To decide not to do any of these things.

2. Because this is true, we promse you that:

VEE WLL NOT do anything in the future that interferes wth
your rights under the Act, or that forces you to do, or stop doi ng, any
of the things |isted above.

VEE WLL NOT di scharge or otherw se di scrimnate agai nst any
. enpl oyee because such enpl oyee exerci sed any of such rights.

3. The Agricultural Labor Relations Board has found that we
discrimnated against S lvestre Ranos and the enpl oyees in his crew by
discharging them Ve wll reinstate themto their fornmer jobs and give
t hem back pay plus seven percent interest for any | osses that they
suffered as a result of their discharge.

Dat ed:

KAPLAN FRU T AND PRCDUCE GO, INC,
aka KAPLAN RANCH

By:

(Represent ati ve) (Title)

This is an official docunent of the Agricultural Labor Rel ations Board,
an agency of the Sate of Galifornia.

DO NOT REMOVE CR MUTI LATE
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CASE SUMVARY

Kapl an Fruit and Produce (., Inc., 5 ALRB No. 40
aka Kapl an Ranch (URWY Case No. 76-C&7-F
ALODEAQ S ON

The issue in this case was whet her Respondent' s di scharge of
crew boss S lvestre Ranos, which in effect resulted in the di scharge
of his crew, was a violation of Labor Code Section 1153(c) and (a).
The General (ounsel alleged that the di scharge of Ranos, who is
admttedly pro-UFW was a devi ce used by Respondent to rid itself of
Ranos' pro-UFWcrew, thus weakening the strength of the union in
i npendi ng contract negotiations. Respondent contended that its
di scharge of Ranbs was due to his poor perfornance of supervisory
duties, and had no relationship to his union activities.

The ALO concl uded that the di scharge of Ranos was substantially
notivated by Respondent's desire to retaliate agai nst the Ranos crew
nenbers for their pro-UFWactivities, discourage nenbership in the
UFW and weaken it as a collective bargai ning agent. The ALO based
his conclusion on two grounds: (1) the evidence suggests that
Respondent had anti-U-Wani nus and know edge of the Ranos crew s pro-
UFWsentinent; and (2) that the nmanner in which the Ranos crew was
repl aced denonstrates that Respondent w shed to avoid rehiring the
crew The ALOwas not persuaded by Respondent's contention that Ranmos
was- di scharged for economc reasons, finding much of that argunent was
based on hearsay and conjecture. Relying on Pioneer Ixilling Gonpany
v. NLRB, 391 F. 2d 961, 67 LRRM 2956 (1968), the ALO concl uded t hat
even if there had been sone justification for dissatisfaction with
Ranos' perfornance as a crew boss, that woul d not preclude a finding
that Ranos was di scharged as a device to termnate his pro- UFWcrew
In Pioneer, the NLRB found that the di scharge of two supervi sors was
the enpl oyer's pretext for ridding itself of" union activists working
in the supervisors' crews, even though there was a concurrent finding,
that a valid business reason al so existed for the enpl oyer's act.

BOARD DEA S ON
The Board affirned the rulings, findings and concl usions of the
ALQ ordered Respondent to offer Ranos and his crew rei nstatenent to
their forner or equival ent jobs, wth back pay and rei nbursenent for
ot her economc | osses suffered by reason of their discrimnatory
di scharge, plus 7%interest on the award, and to post an appropriate
renedi al Notice to Enpl oyees.

* * %

This case summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.

* * %

5 ALRB No. 40



BEFCGRE THE
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DEQ S ON

STATEMENT GF THE CASE

Ernest H ei schnman, Admnistrative Law Ofi cer:

This proceeding, wth all parties represented, was heard before ne
between April 18, 1977 and May 18, 1977 in Porterville, Galifornia on an

original conplaint issued March 1, 1977 and as anended during the heari ng.

The Lhited FarmVWrkers of Arerica, AFL-A Q hereinafter
referred to as the UFW filed an unfair | abor practice charge agai nst
the Kapl an Ranch. The correct nane and |l egal entity of the firmis
the Kaplan Fruit and Produce Co., Inc. and it is hereinafter referred
to as Kaplan or the respondent. The UFWcharged that respondent had
viol ated Labor Code Section 1140, et seq., the Agricultural Labor

Rel ations Act, hereinafter referred to as the Act.

The original conplaint, General Counsel Exhibit No. IBY, alleged
that respondent violated Sections 1153(a) and (c) of the Acto Respondent

deni ed t he sane.

Wt nesses were excluded fromthe hearing roompursuant to Section
777 of the Evidence Code except for John Bono, Jr.?, an enpl oyee of the
respondent, who was pernitted to renain in the roomto assist counsel

pursuant to sub-section (c) of that Section.

fn 1l References to exhibits shall be nade as follows: General Counsel

Exhibit No. _ , will be GC NQ , Respondent Exhibit No. :
will be R Nb. , Uhited FarmWrkers Exhibit No. , Wil be
UFW NDb.

fn 2. References to John Bono, Jr. wll be to Bono. Hs father John D
Bono, S. wll be referred to as Bono, . Generally, w tnesses
Wil be referred to by their surnares.
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O the entire record, including ny observations of the deneanor
of the wtnesses, and after considering the briefs filed by General

Gounsel and the respondent, | nmake the fol | ow ng:

. FINDNGS G- FACT.

A JRSDCION

Kaplan, a Galifornia corporation, is engaged in agriculture in
Galifornia and it admtted and it was stipulated that it is an
agricultural enpl oyer wthin the neani ng of Section 1140(c) of the Act

and | so find.

Respondent admtted and it was stipulated that the UFWis a
| abor organization within the neaning of Section 1140.4(f) of the Act

and | so find.

During the hearing paragraphs 5 and 7(b) of the conplaint were
amended, (GC No. 15) to clarify the spelling and identity of 33¥
listed enpl oyees who al | egedly were deprived of their rights guaranteed
themby Section 1152 of the Act and | find that they are agricul tural
enpl oyees within the neani ng of Section 1140.4(b) of the Act. | also
find that the identity of the listed enpl oyees as set forth in the
anended conplaint is the sane as those set forth in the original

conpl ai nt .

B. The Alleged Wnfair Labor Practices and the M eadi ngs.

The al |l eged unfair |abor practices are set forth in Paragraph 7
of the conplaint. It states that Kaplan has interfered with, restrai ned
and coerced enpl oyees in the exercise of their rights guaranteed in

Section 1152 of the Act, by:

fn 3. The conplaint was further anmended to del ete the nane of Quillerno
Savala fromthe |ist of enpl oyees.
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Paragraph 7(a) alleges that Kaplan on or about January 3, 1976/
interfered and coerced its enpl oyees in the exercise of their Section 1152
rights by discharging S lvestre Ranos, a crew boss and supervi sor w thin
the neaning of Section 1140.4(j) of Act and since then has failed and
refused to reinstate himto his forner or substantially equival ent
position as a device for termnating his pro-U”Wcrew, and/or as an
integral part of a pattern of conduct ained at penalizing its enpl oyees

for their protected activities.

Par agraph 7(b) was anended during the hearing (GC No. 15), to
allege that on or about January 3, 1976, Kaplan interfered and coerced its
enpl oyees in the exercise of their Section 1152 rights by di schargi ng
Ranos and t hereby di scharging the said 32 individual s because of their
i ndi vidual and col |l ective support for or activities on behal f of the UFW
or because of S lvestre Ranos' support for or activities on behalf of the

U-W

The conplaint alleges that the acts of the respondent as set forth
in paragraphs 7(a) and 7(b) of the anended conpl aint constitute unfair
| abor practices wthin the neani ng of Section 1153(a) and (c) of the Act
and the acts of the respondent described in paragraph 7(b) of the anended
conplaint constitute unfair |abor practices wthin the nmeani ng of Section

1153 (c¢) of the Act.

Kapl an denies that it engaged in the unfair |abor practices set
forth in the conpl aint as anended; that the General Gounsel has not

carried his burden of proof; that Ramos was di schar ged
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for his failure to carry out his supervisory duties and that the

statutory rights of the crewas set forth in the Act were not viol at ed.

Finally, respondent admtted that Bono, Bert Berra, and crew
bosses Ranos, Quillerno Santiago, Manuel Macabalin, Val BEoreo and
Gonstanti ne Regaspi were supervisors wthin the neaning of Section

1140.4(j) of the Act and | so find.

C The Facts

1. The (peration of the Respondent's Busi ness.

Kaplan is in the business of grow ng produce and sel ling the same
at wholesale. It is in the |anguage of the industry, a grower-shi pper.
The selling operation is conducted out of its main office and storage

space in Los Angeles, Galifornia.

Kapl an | eases 500 to 600 acres on five ranches in Tulare County
on which it cultivates various varieties of table grapes. During
harvesting tinme, which is the peak enpl oynent season, it enpl oys
approxi nately 250 agricultural workers. In this geographic area, apart
froma fewirrigators, two ranch managers, Bono and Berra, and a
bookkeeper, Mary Berra, the crew bosses and their crews are seasonal |y
enpl oyed. During the past few years there have been three crew bosses,
and in 1975 they were Ranmos, Manuel Macabalin, and Quillerno Santi ago.
Ranos was hired in the early part of 1972 and had top seniority anong
the crew bosses with respect to length of service. Bono testified that

crew bosses are hired on a pernmanent basis, but they are laid
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off wth their crews when they are not engaged i n seasonal operations.

Because agricultural activities are dependent, on external factors,
such as weat her, pests, narket denands, prices, etc., seasonal operations
vary fromyear to year. Then again, various varieties of grapes ripen at
different tines. The |ongest season, harvesting, starts in late July and
continues until the mddle or end of Novenber. Then after a brief |ayoff,
sorme of the crewor what is referred to as the regular crew are recalled
for pruning which continues until sone tine in January which is foll owed
by vine tying which lasts for a week or so. The enpl oyees are then | aid
off for about three nonths after which they return for |eafing, cane
throw ng and other cultivation activities which continue into the

har vesti ng season.

Al grapes are picked and fiel d packed i nto boxes and are taken to
the Muntain M ew cold storage plant for pre-cooling or cold storage.
They are kept there for periods rangi ng anywhere froma few hours to six

nont hs.

The boxes are then shipped directly to custoners or, as is nore

often the case, to the Los Angel es headquarters of Kapl an.

QG ew sizes for each of the crews vary between fewer than 20 in the

pruning period to approximately 80 in the peak harvesting season.

During the harvest season the workers are usually paid on the

basis of a conbi nati on of hourly and pi ece work or bonuses



calcul ated at so much per box. The crew boss |ikew se recei ves an
hourly rate together wth a fixed amount for each box his crew pi cks
and packs. The crew pools its earnings so that each nenber of the crew

shares equal |y.

2. Hring, D scharges, Layoffs and Recall s

The supervi sory nmanagenent of Kapl an's grape division consists of
Bono, Berra, Bono, &. and the crew bosses. Bono is General Manager of the
grape grow ng operations in the area, Berra is the Manager and chi ef ranch
operator in charge of agricultural tasks and the crew bosses under the
directions of Bono and Berra, supervise their respective crew nenbers.
Bono, &., who is stationed in Los Angel es and has overal | charge of the
grape operations, is concerned inthe naininthe selling end of the
busi ness. However, he visits the ranch to observe operations fromtine to
tine, particularly during, the harvesting season. During such visits he
checks the grapes picked for quality, examnes the boxes to see that they
are neither under or over wei ght, observes the workers, corrects any
deficiencies, speaks to the crew bosses and nenbers of the crews and
supervi ses them He also confers wth Bono and Berra as to whet her crew
bosses shoul d be discharged and | find he is a supervisor wthin the
neani ng of the Act.

Mary Berra, the wfe of Bert Berra, is the ranch bookkeeper and
nai ntai ns records, cal cul ates payrolls, receives wage data fromthe
crew bosses, calcul ates the pay of the enpl oyees, and gi ves the pay

checks to the crew bosses who in turn



distribute themto their respective crews. Ms. Berra testified that
al though she was paid only for her work as a bookkeeper, she al so drove
tractors, did sone irrigation work and in general nade hersel f useful to
the respondent. | find she was not a supervisor wthin the neani ng of
Section 1140.4(j) of the Act. A though an enpl oyee need not satisfy all
of indicia of authority set forth in the aforesaid Section, neverthel ess
the key factors such as the right to hire and fire or effectively
recormend the same nust be denonstrated. The nere fact that she
identified herself wth the respondent and was openly antagoni stic to
the UFWis not enough to give her the status of a supervisor. The
burden of proof thrust on the General Gounsel in this respect has not
been net by him

The practice concerning hiring, firing, layoffs and recalls in
the grape grow ng industry, including that at Kaplan, was adduced
through testinony. Seasonal agricultural enpl oyees absent a col |l ective
bar gai ni ng agreenent providing to the contrary, are hired and fired by
their crew bosses who al so determne the order of layoffs and recalls.
Seniority plays no rol e whatsoever. The crewis attached to a
particul ar crew boss. If the crew boss quits or is discharged, the
enpl oynent rel ati onshi p between the enpl oyer and the nenbers of the crew
is automatically term nated.

In the early part of 1972 the only crew boss at Kapl an was one
Seve Tagorino. Ranos had previously worked for Berra in 1962 as a crew

boss and Berra tel ephoned hi mand asked



whet her he was available for work on a pernmanent basis as a crew boss
for Kaplan. At that tine Ranos was enpl oyed at the Nash De Canp ranch
as a crew boss. Wen Ranos accepted and thus repl aced Tagori no he
brought nmost of his crewwth him Al on Tagorino s crew were
autorati cal |y di scharged and a few who had been on Tagori no's crew were
hired by Ranmos after they had applied to himfor work.

Al the discharged enpl oyee w tnesses at the hearing who were
forner menbers of Ranmos’ crew, were hired by Ranos. The only
exceptions to the general rule on hiring was in 1976 when according to
the testinony of Rudolfo Rodriguez and | gnaci o Robel es, Berra hired
themdirectly without referring themto a crew boss.

The record is not too clear with respect to di scharges. Ranos
testified that he did not have the right or power to fire a nmenber of
his crew He couldn't renenber if he sent workers hone or fired them
on either his own or Bono's direction. He recalled the instance when
five supposedly experienced pi ckers, described as Arabs, had packed
boxes whi ch were short wei ghted. Bono was angry and tol d Ranos to
di scharge them

B ther Bono or Berra told the crew boss the size of the crew
needed on a particular job. The crew boss would then lay off, recall
or set them The particular person to be laid off, recalled or hired
woul d be determned by the crew boss.

The crew boss was the direct supervisor of his crew He
checked for quality, sawto it that boxes were packed to the desired

wei ght; that off-color, unripened, overly ripe and
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rotten grapes were not packed; that the workers worked the necessary
hours to harvest the crop; taught new hands the art of cultivation and
furthernore he had to be an able and efficient recruiter when new

wor kers were needed.

Prospecti ve enpl oyees woul d find out through their friends or
directly when a particular ranch was hiring and who to see, either in
person or by tel ephone, in order to apply for these jobs. O ew bosses
t hensel ves keep track of avail abl e persons. These nay be forner

enpl oyees, nei ghbors or social contacts.

The ability to assenbl e and naintain an adequate qualified | abor
force quickly is of prine inportance to the respondent taking into

consi deration the perishable nature of the crop.

O ew bosses do not have fixed and rigid criteria to be used in
selecting their crew nenbers. However, the nethod of conpensating
enpl oyees woul d have a najor bearing on the sel ection of the crew
nenbers. Apart fromthe drive to acconplish the various tasks wthin
the dictates of the nature of agricultural work, crew nenbers
particularly in the harvest season, pooled their earnings. Thus, a poor
pi cker woul d to sonme degree affect the wages earned by ot her pickers.
O ew bosses received an hourly rate plus a bonus for each box of grapes

pi cked by his crew

The crew boss kept records of hours worked, boxes packed, etc.,
and sent the sane to Ms. Berra who prepared the payroll. The pay checks

woul d then be distributed to the workers by their
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respecti ve crew boss.

Berra was out inthe fields daily and usually visited the
crews several times each day, observing the enpl oyees at work and
checking on what they did. He net with Bono to discuss the
operati ons because Bono acted as the liaison with Kaplan's Los

Angel es sal es and base offi ce.

Bono, . is stationed in Los Angel es and is concerned in the
nmain wth sales. However, he visited the ranches fromtine to tine
and did participate in many of the conversations and activities of

the field operations which are the subject of these proceedi ngs.

3. Kapl an-UFWRel ati onshi p and Events Prior to the
1975 Representation H ection.

O Septenber 11, 1975, pursuant to a petition the Board
conducted a representation el ection anong the agricul tural enpl oyees of
Kaplan. The Arended Tally of Ballots, GC No. 11, shows 190 persons
voted, one void ballot, 37 for the Teansters, 61 for the U(FW 5 for "no

uni on” and 14 unresol ved chal | enged bal | ot s.

Prior thereto, the UFWand Kapl an had been i n contract ual
relations for the three year period ended on April 14, 1973. It was
stipulated that during the contract period all enployees, including
Ranos, were nmenbers of the UFW (n the expiration of the contract, the
UFWest abl i shed a picket |ine but the picketing was carried on
intermttently, averaging two tinmes a week. The pi cketing ceased "n

1975 prior to Septenber 11, 1975.
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Ranos was a nenber of the UFWand its predecessor, the
Agricultural Wrkers Qganizing Coomittee for the period from Septenber
1964 to the tine of the hearing. A though he ceased being a card
carrying nmenber in Septenber, 1973 he still considered hinself a
conti nui ng UFWnenber and payed dues even though he was not obl i gated
to do so. Mreover, Ranos by his pro-UrWactivities such as attendi ng
UFWneet i ngs, organi zing and/or permtting his hone to be used for
uni on neetings and ot her actions herein described, evidenced his
adherence to the UWFW Then, too, Bono testified that he had seen Ranos

wearing a UFWbutton occasi onal | y.

During the period foll ow ng the expiration of the 1970-73
contract Ranos wor ked behind the picket |ines because as he stated he
did not want to lose his job and therefore he did what he was tol d.
Ranmos in fact carried a gun, at the suggestion of counsel sonehow

associated wth Mary Berra, in order to protect his crew

Nurer ous wi tnesses testified that during this pre-el ection, post-
contract period and even on the very day of the el ection, organizers
fromboth the UFWand the Teansters circulated in the Kaplan fiel ds
anong t he enpl oyees duri ng wor ki ng hours seeking their nenbership and

uni on synpat hi es.

Berra, at the request of Bono, rel eased the workers in the Ranos
crew so that Bono coul d address themin connection with the forthcom ng

election. Bono told themthat there woul d
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be two unions vying for their votes, the UFWand the Teansters. He urged
themto vote for the Teansters and stated that he had been a Teanster for
14 years and they provided good benefits. He contrasted this wth the UFW
or Chavez uni on, which did not provide good benefits. Ranos protested
and cited the instance concerning Steve Ragudo, one of his crew nenbers,
who had been operated on both eyes and the UFWhad paid for the sane.

Bono said he was unaware of this.

Bono asked the assenbl ed workers to sel ect whatever union they
wanted but he suggested that they vote for the Teansters. The above events
were attested to by Ranos and Ragudo, S neon (San) Gonzal o and Angel Jacinto
corroborated the foregoing. Bono admtted he did speak to the enpl oyees out
stated that Kapl an did not want any union; that he advocated this "no uni on"
pol i cy and because of his own bad experience with the Teansters neither the
Teansters nor the UFWnerited the support of the workers. | credit the
testi nony whi ch supports the contention that Bono urged the workers to
support the Teansters in the forthcomng election. | find, however, that
the expression by Bono of his views was not coercive, contained no threat of
reprisal or force and no promse of benefit and was privileged within the

neani ng of Section 1155 of the Act.

Anot her i nstance evi dencing the pro-Teanster tilt of Kaplan
occurred on Septenber 11, 1975, the date of the el ection. The el ection
itself was held in a shed on the respondent's prem ses and during the

hearing, the parties and | visited the
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site.

The shed is approxinately 40 feet by 115 feet and is open on the
| ongsi de. The voting booth was | ocated in the south-east corner of the
shed and the enpl oyees waited to vote in two |ines which ran outside the
shed. Jacinto testified that while waiting in line he saw Berra
standing near his pick-up truck, which was parked within the property

line, speaking to two nen wearing Teanster buttons.

Jacinto didn't hear their conversation and during the visit to
the election site he pointed to the place where Berra' s pick-up truck
was parked and this was approxi mately one hundred and thirty five feet
fromthe waiting lines. Jacinto identified the vehicle as a white pick-
up truck. Berra admtted that on Septenber 11, 1975, he did have a
white pick-up truck. Ragudo and Agapito Andres confirned the main
thrust of Jacinto's testinony regarding Berra' s conversation wth
Teansters which took place in full viewof the voters standing on the

lines waiting to go into the polling pl ace.

The unfriendly attitude to the UPWstens at |east fromKaplan's
experience wth that union during the 1971-73 contract period. Bono,
S. testified that he encountered problens during this tine in that
because of the hiring hall he couldn't find enough workers to pick
Cardinal grapes. As he said: "You nust pick in tine or you are dead."
This inability to secure enough "crew' |asted a week and he was angry

"until the probl emwas over".
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During the period fol l ow ng the expiration of the bargaining
contract the URV¢ picketing aroused the aninosity of the respondent.
Bono recal | ed seeing the UPWnass pi cketi ng which nade himfeel |ike

Quster facing the Indi ans.

It was apparent fromthe testinony and the behavior of Mary
Berra on the wtness stand that she identifies herself with the
respondent. She was qui ck tenpered, aggressive and admtted that she
"annoys very easily". She cited what she considered acts of serious
m sbehavi or such as rocks comng frompicket |ines which smashed
w ndshields in two of Kaplan's trucks, in tw of its pick-ups and in
one rented truck. She also testified that her husband had to fix 15
to 20 flat tires per week, the flats having been caused by "little

wred things" in driveways. She never did see the throwers.

She also testified that Rchard Qurtis who was a vol untary
UFWor gani zer in 1975, who when requested by her to go over to the
ot her side of the road, becane abusive and called her a "m_
f ." She denied calling the pickets "dirty comunists" but she

admtted that she probably said: "G back to the gutter”.

Mary Berra testified that she probably di scussed the events
whi ch took pl ace during the picketing wth her husband on a daily

basi s.

The testinony described ineluctably | eads to the not
surprising conclusion that there was a feeling of hostility by the

respondent towards the UFW
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In or about May or June, 1975, which was approximately two years
after the Kapl an-UFWcontract had expired, the UFWengaged in an active
organi zational drive which it hoped would result in the U”AWbei ng
certified as the exclusive collective bargai ning agent for the Kapl an

agricul tural enpl oyees.

4. The Role of Ranos in the URPNVQ gani zi ng Canpai gn

Ranmos had the nost seniority anong the three crew bosses. Hs
active participation in the UFWorgani zati onal canpai gn and the val ue of

the sane to the union was attested to by Rchard Qurtis.

R chard Qurtis was enpl oyed as a vol unteer organi zer in 1975 and
worked in the Porterville office of the UPWService Center. |In or about
April, 1975, he was put in charge of the organizing canpaign in the
Porterville area which sought to wn representation el ections affecting
15 growers. Qurtis testified that he eval uated Ranos as a strong
person, a strong supporter of the UFWand that "one doesn't run into

peopl e like S lvestre Ranos very often”.

Qurtis described the various organi zi ng techni ques including the
use of house neetings. They were utilized to explain the "new | aw',
uni on history and meaning and to try to. get workers to sign
aut hori zation cards to be used in connection with representation
proceedi ngs. At |east one such house neeting was held in the hone of

Ranos in June or early July.

After the Kapl an el ection a ranch coomttee was el ected
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and Qurtis testified he attended and expl ained the rol e of the
coomttee. The nenbers were to act as stewards and were to put tine in
on negotiations. Ranmds was el ected to the negotiations coomttee and

Qurtis testified Ranos' presence on the coonmttee was crucial .

According to Val esco, Ranos had a hi gher percentage of workers
who had signed UFWaut hori zati on cards than ot her crew bosses and in
that sense the Ranos crew was exceptional. Steve Ragudo, a long tine
nenber of the WFWand a nenber of the Ranos crew since 1972, testified
that he attended the UPWneeting i n Ranos’ house and tried w t hout
success to get workers fromQuillerno Santiago's crewto cone to the
sane neeting. Pasqual testified that he attended a UFWneeting in
June, 1975, in Ranos’ house at which neeting he received an
authorization card. He also testified that persons present were asked
tosignacard simlar to UPWNo. AA Mry Ranos, the wife of Ranos,
credibly testified that a UFWneeting was hel d in her house in June,
1975, and she identified 23 of the 33 nanes listed in paragraph 7b of
the conplaint as being present. Many of them signed aut horization
cards. There were others whose names were not on the |ist, who were

al so present.

Apart fromthe use of his house for at |east one organizational
neeting, the participation of Ranos in the dial ogue whi ch ensued at the
neeting of his crewcalled by Bono just prior to the election did a
great deal to bolster their norale and incidentally gave the respondent

posi tive notice where Ranos
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stood vis-a-vis the Teansters, the UFWand his enpl oyer wth respect

to his synpat hi es.

(n or about August 9, 1975, the WW-conducted a barbecue get -
together and neeting in Mirry Park, Porterville. Approximately 25 to 30
persons were present of which about 20 were fromthe Ranos crew
Val esco testified that he expl ained the need to el ect del egates to the
UFWconvention and three del egates were el ected. The list of persons
set forth in Paragraph 7(b) of the conplaint was shown to hi mand he
stated that two of the three del egates, Ragudo and John Ranos, were on

the |ist.

Gonzal o, a farmworker since 1933, started to work at the Kapl an
ranch in 1972 and had previously worked i n Ranos’ crews at ot her
ranches. He has been a URWnenber since 1970 and he testified that he
attended the Ranos' house neeting in June and the August barbecue at
whi ch del egates to the UPWFresno convention were el ected. The
followng day while in the Kaplan fields, Berra asked hi mhow t he
bar becue went and who were el ected del egates but Gonzalo didn't identify

t hem

Ragudo al so testified that he attended the barbecue at Mirry
Park and that the next day Berra said: "God norning boys, how was the
bar becue yesterday?’ Ragudo answered: "Fi ne, boss." Berra was | aughing
and al though he spoke to all present, it was Ragudo who answered him
This occurred at 7 AM when work was about to start and the entire crew

was present .

Berra deni ed he had any know edge in 1975 of the barbecue.
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5. The Hection and the Morning Thereafter.

Follow ng the closing of the polls, the Board agent and the
observers fromthe UFWand the Teansters | eft the premses and counted
the ballots that evening. Patricio Salazar, a short termenpl oyee of
Kapl an, acted as one of the two observers for the UFWand testified that
the ALRB agents put all of the ballots in boxes and seal ed them They
were finally counted in a notel roomon H ghway 99 rented by a Board
agent and the tally was concluded close to 9 P.M that evening. He went
to the UFWoffice and he spoke to soneone there about the results. He
then i nfornmed Ranos and ot her nmenbers of the crew of the results the
foll ow ng norning, Septenber 12. He arrived on the work site about 15
mnutes before starting tine and left his car about 10 mnutes |ater.
Sone of the workers then asked himabout the el ection results. He saw

Berra arrive before work was start ed.

Gonzal o testified that he usually starts working about 6 AM in
Sept enber and because it was his practice to arrive about one hal f hour
early he sets his arrival tine at 5:30 AM He then parked his car and
went to his work station. Ranos and Ragudo were there at the end of
the rows, waiting to start work. Before they started to work he heard
Berra say, "Now, are you happy that the UPWwon?" Berra said sonethi ng
to the effect that he was blamng themas | eaders of the people to get
themto vote for the UAW At that point Ranos said: "How cone you

blane us. There are three crews working in this conpany."
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Jacinto testified he went to work about 5:30 AM and he heard
Berra say: "Are you satisfied, Boys?" He was talking to everyone. No
one said anything. Ranos, Ragudo, (onzal o were present together wth

about 30 wor kers.

Jacinto described Berra's face when he spoke as being a
little bit different, but not too nuch, "it wasn't the sane as
his regular face. Berra remained at the | ocation about one hour
but Jacinto didn't see if he tal ked to anyone because he was in the

field.

Ranos’ version of what occurred that norning was that he net
Berra before the start of work and Berra said: "God norning, boys. Are
you happy you won the el ection?" Berra then said he blanmed Seve and him
fox the election results. U to that time Ranos had been unaware of the

el ection results.

Ranos executed an affidavit sworn to the 5th day of February,
1976, for the ALRB agent and the sane was entered in evidence as R No.
B Oh Page 7 and 8 of the sane, the followng is set forth: "The day
after the el ection Berra was asking us if we were happy that the UFWwon.

| did not respond as | had not voted."

Ragudo described Berra' s voice as bei ng kind of mad and

disgusted and said his |ips trenbl ed with anger.

Ragudo furnished a Board agent wth an undated statenent
entered in evidence as R No. C Paragraph No. 4 therein reads as

fol | ons:
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"The day follow ng the el ection in the norning before work
started | just picked a box to go pick grapes in the field on Ave. 112
close to 208 when Berra asked Sylvester and | in a trenbling voice that
you are glad you won now the el ection. | said why do you bl ane us there
are three crews in here. He drove away in his pick-up w thout

answering. "

Berra testified that the conduct of the el ecti ons nade hi mangry
a bit that day and he renai ned angry into the next day (Septenber 12)
and he found out the results of the election in md-norning. He spoke
to the crews, including the nenbers of the Ranos’ crew but he coul dn't
recall what he said. On cross examnation he stated that he said

not hi ng about the results of the election.

Bono also testified that he | earned of the election results

in md norning.

6. The Certification of the UPW

The tally of ballots cast in the representation el ection showed that
the UFWhad won. The enpl oyer filed objections subsequent to Septenber 17,
1975. They were technically defective for reasons set forth in aletter
dated Decenber 5, 1975 (GC No. 9) The enpl oyer was given an additi onal
week to file "procedural ly correct objections."” The refiled objections were
again untinely filed and they were dismssed. An Oder of Dsmssal was then
entered and served. (GC No. 7). O January 2, 1976 the Board's Regi onal
Gounsel advised A° A (Capl an & Associ ates, Kaplan's |abor advi ser and

negotiator that they had not filed a request
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for review and Kapl an was advised it had three days to file an appeal
fromthe Regional Drector's dismssal of the Petition." (GC No. 8).
By letter dated January 12, 1976, the Regional D rector informed the UFW
and the respondent that because the |atter had not appeal ed fromthe
dismssal of the Ewployer's Petition on (bjections and in that the Board
had previously dismssed the Teanster's Petition of Cbjections and in
view of the fact that no objections were filed to the Regi onal
Drector's Report on Chall enged Bal | ot s whi ch di sposed of chal |l enges to
certain voters, the challenges were therefore insufficient to affect the
outcone of the election. The Regional Drector issued the Certification
of Representatives certifying the U-Was the excl usi ve representative
for Kaplan's agricul tural enpl oyees enpl oyed in Kern and Tul are

Gounties. (GC EBExh. Nos. 10 and 11),

7. The Mtivation of the Respondent with Respect to
the DO scharge of Ranbos and the Termnation of the
Enpl oynent of the Menbers of Hs Oew

Briefly, respondent contends that Ranmos was di scharged only
for business reasons and that the di scharge was not dis-
crimnatorally notivated, that is, it was not notivated by an anti -
uni on purpose as to Ranos and his crew Qustomand practice dictated
that the discharge of Ranmos autonatical |y worked a di scharge of the

Crew

A though the respondent maintains that Ramos was a poor crew
boss in that he failed to supervise his crew properly, it never

asserted that the crewitself was not conpetent.

On the contrary Bono, &., who was in charge of quality
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control during the harvest season, testified that the other crews were
not better than those of Ranos, only that they had better supervision.
At another point in his testinony he renarked that the crew was capabl e

- "only | ousy supervision."

Gonzal o testified that during the 1976 harvest while picking
Enperor grapes, he heard Berra renark that "there was no crew better

than the Ranos' crew "

Bono testified that Berra and he both tal ked to Regaspi before
he was hired as the crew boss to repl ace Ranos. Al t hough Bono said
that he never discussed with Regaspi as to who he could or coul d not
hire, he probably had told Regaspi that he had been satisfied with the

Ranos' crew

Kapl an argues that its gripe was wth Ranos' failure to carry
out his duties as a supervisor, that is, that he was deficient in
naintaining quality control. The crew was conpetent, but Kapl an

nai ntai ned that Ranos was not .

The respondent vigorously maintains that Ranos was di schar ged
only because he was a poor supervi sor who adversely affected its
busi ness and that neither the di scharge of Ranos nor the termnation of

the crew s enpl oynent was discrimnatorially notivat ed.

Bono &. testified that in 1973 Ranos did a good job but his
work deteriorated in 1974 and showed no i nprovenent in 1975. Berra
stated that he had received instructions in 1974 and 1975 that he
shoul d di scharge Ranos and in 1974 he tal ked Bono i nto keepi ng Ranos

on. Because of Ranos, inability to properly
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supervise his crew, Berra testified that in 1975 he had warned Ranos in
the presence of Bono, &., that he would have to et himgo if he didn't

strai ghten out.

Berra al so stated that he never knew Ranos bel onged to the UFW

Ranos never showed hima union card or told Berra he was a nenber.

Berra attributed the poor quality of the grapes picked by the
Ranos’ crewto the fact that Ranos, instead of devoting hinself to
super vi sion, engaged in picking grapes and therefore was not in a
position to watch the crewand the quality of the grapes they were
pi cking. Berra said he observed Ranos pi cki ng grapes about 24 ti nes.
In general, Berra testified that Ranos' work performance becarne
progressively worse in 1975 and was deci dedly poorer than that of the

ot her crew bosses.

The thrust of this testinony to the effect that Ranos often
pi cked grapes with his famly who were nenbers of his crew was

countered by testinony of crew nenbers who deni ed the sarre.

Wth respect to nost varieties of grapes, wages were cal cul ated
on the basis of an hourly rate plus a piece rate. The crew recei ved
their hourly rate plus 25 cents per box and the crew boss received his
hourly rate plus 3 cents for every box picked by his crew nenbers.
Because the workers pool ed their wages for the purpose of conputing
pi ece rates and bonuses, it is difficult to concei ve how Ranos coul d
have substantially bettered his earnings by picking or pruning wth his

famly.
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Then, too, the work of picking was extremnely arduous and hardly
preferable to supervising. Bono, S., testified that "goi ng under

vines is hard work" and he wouldn't do it.

Bono and Bono, &. joined Berra in criticizing Ranos' work as a
supervisor. Bono said that Ranos, when told that his work during the
har vest season was unsatisfactory, usually responded wth "I1'll do
better." Bono, S. testified that he warned Ranos in 1975 that if he

coul dn't inprove he woul d be di schar ged.

Manual Fuentes, a nmenber of Ranos’ crew, testified that after
the el ection Bono and Berra stepped up the frequency of their
examnations of the packed boxes and instead of the forner practice of
permtting or requiring the pickers to reconstitute "bad" boxes by
replacing rotten or off color grapes, the contents of the boxes woul d
be thrown to the ground. Gonzal o related one such incident which
occurred in Cctober, 1975, when Bono dunped an entire box which he had
packed.

In support of respondent’'s contentions that Ranmos' perfor nance
as a crew boss was far bel ow par, certain sales and other rel ated
docurent s were introduced in evidence which purported to show t hat
Kapl an sustai ned nonetary | oss because custoners rej ected shiprments or
secured substantial downward adjustnents in the sales prices due to

the inferior quality of grapes picked by Ranmos' crew

The nethod of proof in each instance was substantially the

sane. The origin of the grapes in question was traced to
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Ranos through field nenos (R No. HI), storage receipts (R No. H
2), pallet cards (R No. H3), nenos (R No. H4), and nmanifests
(R No. Hb5).

Mbst shipnents went fromthe Muntain Miew Gold Sorage to the
Los Angel es store warehouse of Kaplans and then to the custoners, but

sone were sent fromthe Mountain Miewdirectly to the custoners.

Bono testified that as a rul e boxes are not checked when they
are shipped to a custoner. However, if one box contains rotten grapes
or grapes not up to specifications, all other boxes in that lot are

pronpt |y checked.

He stated that he had segregated 19 such probl emsituations of
whi ch 10 were not traceabl e, one was not attributed to Ranos and ei ght

concer ned grapes pi cked by Ranos' crew

N ne series of exhibits relating to sales to custoners of
"bad" grapes picked and packed by Ranpos' crew or allegedly to have

been so pi cked and packed, were offered i n evi dence.

The first was a sale in Novenber, 1975, of 40 boxes of Italias
to Fedco. The exhibit series was marked as R No. |. The price was
reduced to $1.00 per box. The original shipnent covered a | ot of 360
boxes. There is no evidence that other custoners who purchased the
bal ance of 320 boxes conpl ained or that they paid | ess than the then

prevail i ng narket price.

The second was a docunent nmarked R No. J for identification.
It was not admtted in evidence because it was prepared i n My, 1977,

and was not kept in the regul ar course of business
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The third was a sale in Qctober, 1975, of 1350 boxes of Thonpson
seedl ess at $4.75 per box to Market Basket. The shipnent was returned
because of poor quality. The boxes were |ater resold for an average

price of $1.27 per box (R No. K).

The fourth was a sal e of 400 boxes to Lucky Stores of
Enperors at $4.00 per box. The custoner received a price reduction
of $.50 per box. There was no testinony by Lucky as to the reason

for the allowance (R No. Mseries).

The fifth was a sale of Alnerias in Decenber, 1975, to Lucky

Sores. This shipnent was rejected (R No. N series).

The sixth was a sal e in Decenber, 1975, of 100 boxes of
Italias to Vernon Meat Land at a price bel owthe prevailing

narket price (R No. Oseries).

The seventh was a sale of 81 boxes of Italias and 63 boxes
of Thonpson Seedl ess to Vernon Meat Land in Decenber, 1975, at $1.00
per box, a price obviously far bel owthe then prevailing whol esal e

narket price (R No. P series).

The eighth was a sale of 60 boxes of A nerias to Tom Nakamura.
The driver noted that the custoner rejected the grapes because he did
not like them The entire |ot consisted of 270 boxes and the bal ance
of 210 boxes were sold for $4.50 per box. The exhibits relating to this
transaction were originally narked as R No. Qfor identification but

were of fered by General Gounsel and narked GC No. 17 in evidence.

The ninth was a sal e of 720 boxes of A nerias in Decenber, 1975

to Alien Gorin. The shipping neno referred to "Kapko",
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the second qual ity Kaplan | abel whereas the pallet cards described them
as "Mine King", Kaplan's first quality label. The exhibit series was
narked R for identification and General Counsel offered themin evidence

and it was narked as GC No. 18

8. The D scharge of Ranos and his O ew

I n Decenber, 1975, Ranos’ crew was engaged in pruni ng
operations and payrolls of Decenber 5 12, 19 and 22 (GC Nbos. 4/ 3A
3B, 30 list the enpl oyees on these payrolls.¥

Al of the crews and their respective crew bosses were |aid of f
on Decenber 22 and Ranos was told by Berra to return on January 3, 1976.

Layof fs during these holiday periods were custonary.

fn 4. The nane of Agapito Andres appears on the payroll
for Novenber 30, 1975, but not on the Decenber, 1975 payrolls.
He testified that he worked in Ranos’ crew that nonth but used
the nane of his daughter Zenida Andres. Her nane appears on the
Decenber, 1975 Ranps' crews' payrolls.

The nane of Angel Jacinto appears on the Novenber 20, 1975
payrol | but not on the Decenber, 1975 payrolls. He testified
that he worked in Ranos' crew in Decenber, 1975, but used the
nane of his uncle Pabl o Asuncion. The latter's nane appears on
the Decenber 5 and 19, 1975 payrolls. Jacinto received pay
checks payabl e to Pabl o Asunci on.

S eve Ragudo' s nane appears on the Novenber 20, 1975 but not on
t he Decenber, 1976 payrolls. He testified that he worked in
Decenber, 1975 in Ranos' crew but that he and John Ranos were
partners in pruning and the latter's pay checks covered the

vi nes Ranos and he pruned.
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Ranos testified that because he hadn't heard fromBerra, he
t el ephoned hi mon January 2 about going back to work. Berra told Ranos
that Bono had decided that only one crew woul d finish the pruning so he

was not needed but if he had any questions he shoul d cal | Bono.

Ranos sai d he call ed Bono who conpl ai ned about the rotten
grapes his crew pi cked and said he woul d call Ranos the foll ow ng
Saturday. The conversation | asted about ten mnutes and a great part
of the conversation was devoted by Ranos to the defense of his crew
O the foll ow ng Monday, Ranos found out that Regaspi had been hired.

Bono did not tel ephone Ranos.

Bono' s version of what occurred didn't differ too greatly
fromRanos’ as to the contents of the conversation except that Bono
testified that it took place in his office and not over a

t el ephone.

Ranos testified that later in 1976 he agai n approached Berra
and Bono for enpl oynent but he received i nconcl usi ve answers. They

deni ed any such conversati ons.

Raguda said that on January 3, 1976 he | earned that only one
crew woul d conpl ete the pruni ng operation. Wen Ranos tol d Ragudo
that he had been di scharged he did not give himthe reason for the
sane but thereafter he did say that it may have been for union

activities in that he favored Chavez.

Ranos stated that in a tel ephone conversation with Bono he

asked hi mwhet her nenbers of his famly could be hired and
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specifically as to Ragudo and Severo Pascual. Bono told hi mthat
workers |i ke Ragudo and Pascual coul d go back to work for Kapl an any

tine.

Gonzal o said that on January 6, Ranmos told himthat Kapl an had
hired a new crew boss. He later applied for enpl oynent at Kapl ans and
had been rehired. He also testified that during the harvest season,
1976, while he was pi cking Enperors, Berra renarked to himthat there is

no crew better than Ranos' crew

Andres testified that he was hired after he applied for
enpl oynent. I gnaci o Robl es said that he was hired by Berra in 1976.

No evi dence was adduced that any forner nenber of Ranos' crew

was deni ed enpl oyment if application for work had been nade.

Mary Ranos, the wife of Ranos, testified that she had worked in
her husband's crewin 1974 and 1975. A long standi ng nenber of the URW
she attended the June neeting in her home at whi ch UFWaut hori zati on
cards were signed. She checked off 23 nanes of the 33 in paragraph 7(b)

of the conpl aint as having been present at that neeting.

Many nenbers of the crew contacted her when they had not been
recal | ed and she inforned themthat her husband was no | onger a crew
boss because of Kaplan's dissatisfaction wth his work in that the crew
had pi cked rotten grapes. However, when she had a conversation wth her

husband shortly
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thereafter, her husband told her he thought the real reason Bono fired
hi mwas because of his union activities. During the years while
wor ki ng in her husband's crew she heard Berra criticize hi mbecause of
the way nenbers of the crew were working. The frequency of such
criticisns varied fromonce a week to twice a day. Mre infrequently
she heard commendations fromBerra, such as, "I didn't think we coul d

get so nmuch out of this bl ock."

The unfair labor charge. (G C No. 1A was filed by the UFWon
January 13, 1976 and was served on the respondent on January 12, 1976.
As of that tine Kaplan knew of the nature of the charge but no effort
was nade to recruit or advise the discharged crew nenbers that they

could return or apply for enpl oynent.

9. The Hring of Regaspi.

Regaspi was hired as a crew nenber on January 6 to repl ace
Ranmos. Prior thereto, Regaspi had never worked as a crew boss for
Kapl an or any other enpl oyer. He had been enpl oyed as an agri cul tural
worker in 1974 and 1975 by Konda Bros, and Jack Zaninovich. He
couldn't renenber where and for whomhe worked in 1973. A though he
stated he worked for Kapl an before 1976 i n a non-supervi sory capacity,

he coul dn't place the tine.

Berra contacted hi mby phone about working as a crew boss

for Kaplan. Berra did not ask himif he had previously
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worked as a crew boss but inquired whet her he knew how to prune, keep
tine records and nmake payrolls. Berratold himto call Bono to get
instructions as to what was to be done in the fields and Regaspi called
Bono that sane evening. Bono told himto neet himat the ranch the
follow ng day and al so asked himas to his know edge of tine keepi ng and

pruning. He was not asked if he had ever worked as a crew boss bef ore.

Berra had told Regaspi to |look for a crew of 15 but he coul dn't
find that many. The w tness seened confused and his nenory was vague
but by reason of testinony of others, it woul d appear that Regaspi was
contacted and hired on January 6. He had been a nenber of the UFWat
one tine and he had joi ned the Teansters in 1974 or 1975 because Konda

Bros, and Jack Zani novich "were with the Teansters".

Regaspi testified that neither Bono nor Berra told hi mwho

to hire or not hire or to hire froma particul ar source.

Regaspi was questioned as to each of the workers in his crew as
of the tinme he commenced working at Kaplans. A fair nunber of the 23
naned i ndividual s were recruited by Regaspi, yet the forner nenbers of
Ranos' crew were never contacted by him Furthernore, a nunber of the
i ndi vidual s who were hired during the first payroll periods had worked
for Konda Bros. or Jack Zani novich and nay have been nenbers of the

Teanst er s.

Bono testified that although he never discussed wth Regaspi who

he could or could not hire, he probably told himhe
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was satisfied wth Ranos’ crew Bono did not furni sh Regaspi with

their nanes and addresses.
An examnation of the payrolls discloses the follow ng:

G C No. 5 contains anong other data, the first three payrolls
for the Regaspi crew for the pay periods endi ng January 8, 15 and February
(?), 1976. The payroll period ending January 8 shows work days on January
7 and January 8. H even enpl oyees worked on January 7. None of their
names appear on the Decenber, 1975 payroll records of Ranos’ crew
Thirteen enpl oyees worked on January 8. None of their names appear on the

Decenber, 1975 payroll records of Ranos’ crew

The sane holds true for the 15 nanmes appearing on the payroll
records for the week ending January 15 and the 19 nanes on the February
(?) payroll records. Thus, none of the allegedly di scharged enpl oyees

wor ked for Regaspi in the pruning operation.

g the 33 nanmes of the allegedly di scharged enpl oyees, 10
appear on the 1976 Regaspi crew payrolls: (R No. F1); tw on the
1976 Santiago payrolls and two on the 1976 Macabal in payrolls. There

is sone duplication of names appearing on two crew bosses' payrolls.

O April 20, 1977, respondent mailed letters to the 33 forner
enpl oyees advi sing each of themthat they had not been di scharged and
that they "wll be put back to work at such tinme as work becornes

avai l abl e for this comng season” and that they
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shoul d report to a crew boss as to their availability.

Letters addressed to Fuentes, Pabl o Aguilar, Manuel M guez
and Quillerno Saval a were returned "addressee unknown". M guez and
Saval a had, however, worked for Kaplan in 1976.

[1. ANALYS S AND CONCLUSI ONS

The issues in this case are those raised by the respondent when
it denied the allegations set forth in Paragraphs 7(a) and anended
Paragraph 7(b) of the conplaint all as set forth previously in this

deci sion under the heading: "B. The Alleged Unfair Labor Practices and

the M eadings."

Ranos, a supervisor wthin the neaning of Section 1140.4 (j) of
the Act, was the crew boss of the 32 enpl oyees |listed in Paragraph 7(b),
as anmended. As a crew boss, in accordance with the customand practice in
the industry including Kapl an, his discharge on or about January 3,

1'976, automatically worked a discharge of the nenbers of his crew

The respondent contends that the di scharge of Ranos was sol el y
the result of a business decision predicated on its determnation that
Ranos was an i nadequat e supervi sor who failed to mai ntain that degree of

guality control which constituted the najor part of his duties.

General (ounsel argues that even if Ranos were an i nadequat e
supervisor, his discharge would still be discrimnatory "if notivated

by a domnant anti-union aninus or that in
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the absence of his union activities or the union activities of

the nenbers of his crew he and they woul d not have been

di scharged. General Gounsel naintains the action of the respondent

i n discharging Ranos was a pretext to effect the termnation of

enpl oynent of the 32 pro-U~Wcrew nenbers and was notivated for the
pur pose of di scouragi ng nenbership in the UFWand penal i zi ng t hem

for engaging in protected activities.

The pertinent sections of the Act are as foll ows:

1152. "Enpl oyees shall have the right of self organization, to
form join, or assist |abor organizations, to bargain
col l ectively through representatives of their own
choosing and to engage 1 n other concerted activities for
the purpose of collective bargaining or other nutual aid
or protection, and shall have the right to refrain from
any or all of such activities ..."

1153. "It shall be an unfair |abor practice for an
agricultural enployer to do any of the follow ng:

(a) Tointerfere with, restrain, or coerce agricul tural
enpl oyees in the exercise of the rights guaranteed
In Section 1152.

(c) By discrimnation in regard to the hiring or tenure of
enpl oynent, or any termor condition of enpl oyrment, to
encour age or di scourage nenbership in any | abor
organi zation. "

Section 1148 provides for the use of applicable M.RB precedent
and references wll be nade in this decision to them Section 1152
parallel s Section 7 of the NLRA Section 1153 (a) and (c) tracks
Section 8 (a) (1) and 8 (a) (3) of the NLRA
In Rohr Industries, Inc., 220 NLRB No. 162, 90 LRRM

1541 (1975) the Board affirnmed the rulings, findings and concl usi ons of
the ALJ wthout nodification. A page 1035, 1936, he summari zed the

lawas it relates to discrimnatory
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treatnment directed agai nst supervisors as foll ows:

"The national Labor Rel ations Act, through Sections 2 (3) and
(11) and 14(a) specifically wthhol ds from supervisors the
conpr ehensi ve protection which it provides for enpl oyees,
statutorily defined. Nevertheless, this Board has held with
judicial concurrence that a respondent enpl oyer's conduct which
prejudiciously or detrinentally affects supervisors' interests
nmay constitute a proscribed unfair |abor practice where it
directly infringes on certain statutorily guaranteed rights of
enpl oyees. For exanple: The Board has held that concerned
enpl oyers may not lawfully discharge... supervisors...because
such conduct woul d provide a pretext for the termnation of rank
and file participants inconcerted activity for nutual aid or
protection. ..... Wth respect to di scharges of supervisors
calculated to provide their enployer wth a pretext for enpl oyee
termnations, see Pioneer Drilling Co., 162 NLRB 918, 923-924
(1967), enfd. as nodified 391 F. 2d 961, 962-963 (C A 10,
1968); Krebs v. King Toyota, Inc., 197 NLRB 462, 463, fn 4.
Board and Gourt decisions in these cases, have been bottoned
prinarily upon the proposition, inter alia, that discrimnatory
treat nent agai nst supervisors would |ikely generate fears within
the concerned enpl oyer's rank and file worker conpl enent that

l'i ke conduct by themwould | ead to sone |ike retaliation.
However, di scharges or discipline directed agai nst supervisors
have |ikew se been found subject to statutory proscription
because such conduct persuasi vely denonstrates the concer ned
enpl oyer's determnation to forestall or conbat unioni zati on,
thus calculatedly interfering with, restraining and coercing
enpl oyees with respect to their exercise of rights statutorily
guaranteed. See Fairview Nursing Hone, 202 NLRB 318 (1973), fn
2; Hecks, Inc., 170 NLRB 178, 184 (1968), fn 8 in this
connection. "

In Krebs v. King Toyota, supra, N_.RB Board Menber Kennedy

dissented in part but he did approve the rational e used by the ALJ in

Rohr Industries, Inc., quoted above. Board Menber Kennedy stated that

he agreed wth the majority deci sion except that part which found that
the discharge of Supervisor Gallenz violated Section 8(a)(1) of the Act.
He went on to say:

"It is well established that the di scharge of a supervisor for

engaging in union activities is not unlawful (citing cases).
However, in certain circunstances the Board and
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the courts have found that the di scharge of a supervisor is
violative of Section 8 (a)(1) of the Act where it interferes
wth, restrains, or coerces rank-and-file enpl oyees in the

enpl oynent of their rights secured under the statute.. Thus an
enpl oyer has been found to have violated Section 8 (a)(1) by

di schargi ng a supervi sor because ... the enpl oynent of the rank-
and-fil e enpl oyees was dependent on the enpl oynent of the super-
visor and the enpl oyer di scharged the supervisor not because of
his own pro-union activities but in order to get at the pro-union
rank-and-file enpl oyees.” (citing Poneer Dxilling Go., Inc. v.
NLRB, 291 F. 2d 961, 67 LRRM 2956 (C A 10).

In Poneer Dilling Go., Inc., supra, the enpl oyer's conduct was

notivated, not by the pro-union activities of the supervisors-drillers
but by that of the rank-and-file enpl oyees. The supervi sors becane not
the object but the conduit for the enployer's unlawful acts. See al so
Russel | Sover Candies v. NLRB, 94 LRRM 3036, (C A 8, 1977).

Leatherwood Drilling Co., 180 NLRB No. 141; 73 LRRM 1327 (1920), on whi ch

respondent relies is actually consistent wth the rational e enunciated in

P oneer Dxilling.

Pioneer Dxilling ., Inc. vs. NLRB, supra, is alnost on all four

wWth the case at bar. There, too, the discharge of the driller-
supervi sor autonatically worked a di scharge of his crew This was the
industry practice just as it is in the grape grow ng industry, which

i ncl udes Kapl an. The di scharge of a crew boss neans the autonatic

di scharge of his crew The presence or absence of union activities on
the part of the supervisor is irrelevant where the enployer's target is
the protected union activities of his non-supervisory enpl oyees. The
supervi sor, read crew boss, nay be a nere conduit, and the di scharge of

Ranos only a pretext to weaken the URWby di scharging a strong
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UFWcrew  This would chill union activities anong respondent’s
enpl oyees and nost inportant, adversely affect the bargaining strength

of the UFWin the collective bargai ni ng process.

Bono testified that on or about Novenber 18, 1975, M. Capl an,
respondent's | abor adviser, told himthat he had no doubt that the UFW
woul d be certified and he forned the sane opinion. After Septenber 11,
1975 and before January 6, 1976, Bono never consi dered that anythi ng

coul d be done to change the results.

The inplicationis clear. Sooner or later the respondent woul d
have to bargain in good faith wth the UFWand a nmass di scharge woul d be
denorali zing and woul d sap the strength of the union. However, it woul d
be necessary to prove that Kaplan's notivation in dischargi ng Ranos was
tointerfere wth the crew nenbers' Section 1152 rights. In a real
sense, the target would not be confined to the Ranos' crew nenbers, but
woul d extend to all agricultural enpl oyees at Kaplan's, because its

discrimnatory notives woul d have a chilling effect on all of them

Labor Code Section 1140.4(j) adopts virtually the sane definition

for the term"supervisor" as is contained in Section 2(11) of the NLRA

A though, general |y speaking, a supervisor nay be di scharged wth
or wthout cause or reason subject to restrictions, nany of which are

set forth in Rohr Industries, Inc., Supra,
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there can be no question that an enpl oyer can di scharge a supervi sor
who engages i n prohibited conduct set forth in Sections 1153 (a), (b)
and (c) of the Act. This would include the supervisor's active
participation in an organi zing drive on behal f of one unionin a "tw
uni on”, "no union" situation. This is conceded by General CGounsel in
his brief and he rightly states that respondent at no tine contended
that Ranmos was di scharged for engaging i n such pro-UFWactiviti es.
Thus, the distinctions General Gounsel seeks to draw between a super -
visor's activities on, and his activities off the job, or between
voluntary and involuntary pro-UFWactivities by the Ranos’ crew
nenbers are without nerit but in any event, they are noot because
Kapl an has never stated that the reasons for di scharging Ranos were

other than that he was a poor supervi sor.

Kaplan's discrimnatory intent or notive as to the nenbers of Ranos’
crewis one of the prine issues in the case. It is axiomatic that
Section 1153 (c) of the Act did not limt respondent's right to

di scharge Ranos for economc reason or for no reason at all, provided
that such discharge was not a pretext to discharge the nenbers of
Ranos' crew because it wanted to discrimnate agai nst themin regard
to tenure of enploynent in order to di scourage nenbership in the UFW
A whol esal e di scharge, even if the enpl oyees could return to work on
application, could be deened to di scourage nmenbership in the (FW So,
too, a weakening of the UFWas the agent for the agricul tural

enpl oyees for purposes of collective bargai ni ng
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coul d i kew se be deened to di scourage nenbership in that |abor

or gani zat i on.

Even if Kaplan had a | awful (economc or busi ness) reason for
di schargi ng Ranos, this would not entitle the respondent to do so if a
true and substantial intent or notive were the destruction or
weakeni ng of the enpl oyees' union, the UFW or discouragi ng the

enpl oyees fromengaging in other activities protected by | aw

The instant case, by and large, turns on whether Ranmos was
di scharged sol el y because of economc reasons in that he failed to
carry out his job duties as a crew boss by not naintai ning the
necessary quality control over his crew or because a substanti al
reason for the discharge of Ranos was due to the uni on ani nus of
Kapl an seeking to rid itself of the Rambs pro-UrWcrew, chill union
activities and handicap the UFWin the exercise of its functions as a

| abor organi zati on.

It has been said that "business" or "economc" justificationis
only another |abel for a specific type of notive. The lawis not too
clear as to the quantumof anti-uni on ani nus whi ch need be shown and
one circuit has held that if inproper notive contributed in sone part,

that is sufficient, SA Haly . v. NNRB, 435 P.2d 314 (C A 10,

1970), and circunstantial as well as direct evidence nay be relied on.

Lapeer Metal Products, Co., 134 NLRB 1518, 49 LRRM 1380 (1961). The

guantumof the anti-union notive or aninus nust be dom nant or

controlling, NNRBv. Orcle Bindery, Inc., 536 F2d 447, 92 LRRM 2689

(CA 1, 1976); the general rule however, is that
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it nust be "a factor” in the enpl oyer's decision. Neptune Wter Meter

G. v. NLRB, F.2d , 94 LRRM2513 (C A 4, 1976).

An affirmative showi ng of the enployer's unlawful notivation is
necessary in order to establish a Section 8 (a)(3) violation, unless
the enpl oyer's conduct is inherently destructive of Section 7 rights,
or serves no substantial business end and has a conparatively slight
adverse effect on enpl oyees rights NNRBv. Geat Dane Trailers, Inc.,

388 US 26 (1967).

There is no need to retrace the testinony adduced at the hearing
and the exhibits put in evidencee. nhreviewit woul d appear certain
essential findings of fact have been nade. Kaplan is a Section 1140(c)
agricultural enployer, the UFWis a Section 1140.4 (f) |abor
organi zation, Bono, Berra, Bono &., and the crew bosses are Section
1140.4 (j) supervisors. Bono and Berra hire the crew bosses and t hey
inturn hire their respective crew nenbers who are Section 1140. 4(b)
agricultural enpl oyees. Qew nenbers are autonatically discharged if
their crewboss is fired or quits in which event they nust apply to
crew boss for enploynent if they desire to work again for Kaplan. The
work is seasonal for both the crew bosses and the crew nenbers.

P cking and packing grapes is the | ongest seasonal occupation and
Ranos has seniority anmong the three crew bosses having been initially

enpl oyed in early 1972.

The UFWand Kapl an were parties to a three year collective

bar gai ni ng agreenent whi ch expired on April 14, 1973.
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During this period there was at |east one occasion involving the
failure or refusal of the UWFWto provide sufficient help and thus

caused sone friction between the UFWand Kapl an.

Follow ng the expiration of the contract, the UFWconduct ed nass
picketing on an intermttent basis for approximately two years. Rock
throw ng, broken w ndshields, flat tires and nane calling fuel ed the

ant agoni sns of the respondent to the UFW

The UFWthen entered on an organi zational drive which cul mnated

in arepresentation el ection held on Septenber 11, 1975.

There was credible testinony that during this period, organizers
fromboth the Teansters and the UFWentered on the property of the

r espondent .

Prior to the election, Berra at the request of Bono rel eased
Ranmos’ crew during work hours to listen to Bono who, after identifying
hinself as a long tine Teanster nenber, urged the workers to vote for
the Teansters. He contrasted the Teansters who obtai ned "good
benefits" for their nenbers to the URWwhi ch did not provide "good
benefits."” Ranos took i ssue with Bono and cited the case of Ragudo who
had been operated in both eyes at the expense of the UFW Bono's talk
was a privileged | awful exercise of free speech. Ranobs, Ragudo,

Gonzal o and Jacinto credibly confirned that Bono urged the enpl oyees

to vote for the Teansters. Bono admtted he
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addressed the crew but said he had urged the enpl oyees to vote "no

union". | find Bono's testinony in this respect not credible

Ranos actively participated in the UFWs drive for certification,
attended UFWneetings and permtted his home to be used on one occasi on
when aut hori zation cards were distributed for signatures. Peter
Vel asco, a UFWorgani zer, testified that the strongest pro-UWcrew

anong the three was that of Ranwos.

About August 9, 1975 the UFWran a conbi nati on bar becue/ neeti ng
at Mirry Park, Porterville, at which tinme a three man del egati on was
el ected to attend the UFWs forthcomng convention to be held in Fresno.
Two of the three del egates were Ragudo and John Ranos, both nenbers of

Ranos’ crew

Testinony was gi ven by Sam Gonzal o that on the norni ng
follow ng the barbecue, Berra inquired as to how t he barbecue went
and who were el ected del egates. Ragudo also testified that Berra

asked about the bar becue.

Berra deni ed that he had any know edge about the barbecue in 1975.
I find that Gonzal o was a credible witness and that this incident is
proof that respondent was aware of the invol verent of its enpl oyees and
particularly the nenbers of Ranos' crewin UFWactivities. In light of
the open stand taken by Ranos during the Bono speech and the fact that
Berra had advance know edge of the barbecue and that del egates to the
UFWconvention woul d be el ected there, it is a fair inference that

Kapl an had know edge of the pro-URWactivities of the nenbers
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of the Ranos crew

The anti pathy of the respondent to Ramos and his crew for their
pro-U”Wactivity is illustrated by the events which occurred in the
early norning hours of Septenber 12, the day foll ow ng the one on which

the representation el ection was hel d.

The credible testinony of various w tnesses described an angry Berra
bl am ng Ranos and Ragudo for the UR el ection victory. Berra, on cross
examnation stated that he had said nothing about the results of the el ection.
He also testified that he did not learn of the results of the election till
md-norning of that day. In light of the tension which is always created
anong interested parties, it isincredible that Berra would wait until md-
norning to learn the election results. | find Berra' s denial of the | anguage

attributed himnot credibl e

The forgoing is further proof that Berra not only knew about the
pro-UFWactivities of Ranos and his crew but that his behavior that day
denonstrated that the subsequent di scharge of Ranos and his crew

nenbers was discrimnatorily notivat ed.

The hiring of Regaspi as the repl aci ng crew boss for Ranos and
the apparent pattern governing the hiring of his crew and the assi duous
avoi dance of hiring former nenbers of the Ranos crew, fully supports
the conclusion that the discharges were at |east partly and

substantially discrimnatorily notivated,,

Regaspi was hired even though he had never held a job as a drew

boss prior to that time. In fact he was not asked by
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Berra or Bono if he had acted in that capacity before. It is apparent
that some one nust have filled in Bono and/or Berra as to Regaspi's
background and uni on predilections. He had worked nost recently for
two ranches, Konda Bros, and Jack Zani novi ch whi ch he bel i eved had

col | ective bargai ning agreenents wth the Teansters. Because Regaspi
had no ready crew of his own and he had to acquire a conpetent crew on
one day's notice, it would be nost |ogical to assune that he woul d con-
tact the forner nenbers of the Ranos pruning crew because that was the
sane kind of work that Regaspi was scheduled to do at that tine. Hs

failure to do so indicates an anti-uni on ani nus.

Bono testified that although he never discussed wth Regaspi who
he could or could not hire, he probably told Regaspi that he was
satisfied wth the Ranos crew He said he did not furni sh Regaspi

wth their names and addresses.

Regaspi hired many of his crew by contacting themrather than the
reverse. Many of the hires had worked for Konda Bros, and Jack
Zaninovich. On the other hand, while ten out of the 32 forner nenbers
of the Ranos crewwere hired in 1976 by Regaspi, none were hired
during the first three Regaspi payroll periods. This circunstantial
evi dence overwhel mngly denonstrates that the di scharge of Ranos was
substantially notivated by a desire to retaliate agai nst the Ranos
crew nenbers for their pro-UFWactivities, discourage nenbership in

the UFWand weaken it as an effective coll ective bargai ni ng agent.
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Turning to respondent' s defense that Ranos was di scharged sol el y
for business reasons and that the consequent termnations of his crew
were in accordance with customand practice, | note that the criticism
of Ranos by Bono, Bono Sr., and Berra accel erated after the Septenber
11 election. The nine incidents involving sales al so occurred in this
period. Rather than again anal yzi ng the evidence and the docunents, it
IS apparent that sone of the gripes in question could not definitely be
traced to the Ranos crew Al so the total quantity involved in the
sales were mninmal conpared to the tens of thousands pi cked by the
Ranos crewin the harvest season. Again the evidence as to the quality
of the grapes in nost instances was of a hearsay variety and no
custoner testified as to the quality of the grapes which it rejected or
on which it received a price reduction. Further, damage to the grapes
coul d have occurred after they left the fields but even assumng that
there was sone justification for dissatisfaction wth Ranos'
perfornmance as a crew boss, that woul d not preclude a finding that
there was substantial evidence that the Ranos crew nenbers were
di scharged through the nechani smof dischargi ng Ranos, because they had

engaged in pro-UFWactiviti es.

| find that there is substantial credible probative evidence that
the 32 individual s listed in paragraph 76 of the conplaint as anended
was discrimnatorially notivated and constituted unfair |abor practices

w thin the neaning of Sections 1153 (c) and (a) of the Act.
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| find that there is substantial credible probative evidence
that the discharge of Ranbs constituted an unfair |abor practice

w thin the neani ng of Section 1153 (a) of the Act.

The fact that Ranmps at the tine of his discharge did not assign
any reason for it other than that he was told that it was because of
respondent' s dissatisfaction wth his work as a supervi sor and
therefore he assuned this was so, woul d not preclude himfrom
concluding at a later tine that the di scharge was notivated by anti-UW
reasons. Mary Ranos testified that wthin a natter of a few days he
viewed the reason for his discharge in a newlight. Her testinony was
credi bl e and was substantiated by the filing of the unfair |abor charge

on January 13, 1976.

Ref erence has been heretofore nade in fn. 4 to the testinony of
Andres, Jacinto and Ragudo regarding the fact that their nanes did not
appear on the Decenber, 1975 payroll records even though they worked
before and during that nonth. In Val dora Produce Go., 3 ALRB No. 8, p.

4, the Board stated, "The Regional Drector noted that it is common
practice in agricultural enploynent for one famly nenber to receive in
his or her nanme the paycheck representing the cumul ative efforts of two

or nore famly nenbers."

The hiring of Regaspi and the manner in which he hired his
crewfully denonstrates the discrimnatory notivation of the

respondent towards the Ranos crew and the UFW
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QONCLUS ONS GF LAW

1. Respondent is an agricultural enployer wthin the

neani ng of Section 1440.4 (c) of the Act.

2. The UFWis a labor organization w thin the neani ng of

Section 1140.4 (f) of the Act.

3. The 32 enpl oyees of the respondent whose nanes are |isted
in Paragraph 7(b) of the conplaint, as anended, are agricul tural
enpl oyees within the neaning of Section 1140.4(b) of the Act.

4. The respondent has engaged in unfair |abor practices wthin
the neaning of Sections 1153(c) and (a) of the Act by discharging on
January 3, 1976, the 32 enpl oyees |isted in Paragraph 7(b) of the
conpl ai nt, as anended.

5. The respondent has engaged in unfair |abor practices wthin the
neani ng of Section 1153(a) of the Act by discharging S|vestre Ranos on
January 3, 1976.

6. The respondent has interfered with, restrained and coerced its
agricultural enployees in the exercise of their rights guaranteed in
Section 1152 of the Act in that it has engaged in unfair |abor practices
w thin the nmeaning of Sections 1153(a) and (c) of the Act by di scharging
on January 3, 1976 the 32 enpl oyees listed in Paragraph 7(b) of the
conpl ai nt, as anended, and by di scharging S|vestre Ranos on January 3,

1976
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THE REMEDY

Havi ng found that the respondent has engaged in certain unfair
| abor practices in violation of Sections 1153 (a) and (c) of the Act,
| shall recommend that it be ordered to cease and desi st therefromand
to take certain affirmative action in order to effectuate the policies

of the Act.

Uoon the basis of the foregoing findings of fact, conclusions of
|law and the entire record in this proceedi ng, and pursuant to the
provi sions of Section 1160.3 of the Labor Gode, | hereby issue the

fol | ow ng recomended:

CROER

The respondent Kaplan Fruit and Produce (o., Inc., also known as
Kapl an Ranch, its officers, partners, agents, successors and assigns,
shal | :

1. GCease and desist from

(a) In any nanner interfering wth, restraining and
coerci ng enpl oyees in the exercise of their right to self-
organi zation, to form join, or assist |abor organizations, to
bargai n col | ectively through representatives of their own choosing,
and to engage in other concerted activities for the purpose of
col l ective bargaining or other nutual aid or protection, or to
refrain fromany and all such activities, except to the extent that
such right nay be affected by an agreenent the type of which is
aut hori zed by Section 1153(c) of the Act.
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(b) D scouragi ng menbership of any of its enpl oyees in the
UFW or any other |abor organization, by unlaw ully di schargi ng,
laying off, refusing to hire, or in any other nanner discrimnating
against individuals inregard to their hire or tenure of enploynent,
or any termor condition of enploynent, except as authorized by
Section 1153 (c) of the Act.

2. Take the follow ng affirnative action:

(a) Cfer to the 33 enployees |listed at the foot of this
order in an Appendi x A whi ch Appendi x shal | be deened to be
incorporated into this Oder by reference, i mediate and full
reinstatenent to their forner or equival ent jobs, wthout prejudice to
their seniority or other rights and privileges and w thout regard to
any terns, conditions, or restrictions contained in a letter dated
April 20, 1977 fromrespondent to each of these enpl oyees, and to nmake
themwhol e for | osses they may have suffered as a result of their
termnations by paynent to themof a sumof noney equal to the wages
t hey each woul d have earned fromthe date each of themwoul d have been
recal | ed had they not have been di scharged on January 3, 1977, to the
date on which each of themwas reinstated or April 20, 1977, which
ever is later, less their respective net earnings, together wth
interest thereon at the rate of 7%per annum such back pay to be
conputed in accordance wth the formul a adopted by the Board in Sunny-

side Nurseries, Inc., 3 ALRB No. 42 (1977).

(b) Cfer Slvestre Ranos i mredi ate and full reinstatenent
to his former or equival ent job as crew boss, wthout prejudice to his

seniority or other rights and privileges and
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to nake hi mwhol e for | osses he may have suffered as a result of his
termnation by paying to hima sumequal to wage(incl udi ng bonuses) he
woul d have earned fromJanuary 3, 1976 to the date of reinstatenent.
In determning back pay he shall receive a sumequivalent to the

hi ghest daily wage recei ved by any crew boss, fromJanuary 3, 1976 to
the date of reinstatenent, |ess his respective net earnings, together
wth interest thereon at the rate of 7%per annum such back pay shal |
be conputed as set forth above as the sane nay be nodified by the
formul a adopted by the Board i n Sunnyside Nurseries, Inc., 3 ALRB Nb.
42 (1977).

(c) Preserve and nake available to the Board or its agents,
upon request, for examnation and copying all payroll records, social
security paynent records, tine cards, personnel records and reports,
and ot her records necessary to anal yze the back pay due to the
foregoi ng named enpl oyees.

(d) Mil, post and read the attached notice which is to be
in English, Ilicano and Spani sh | anguages, to enpl oyees i n the nmanner
set forth bel ow

(1) Furnish the regional director for the Del ano
region, for his or her acceptance, copies of the notice, accurately
and appropriately transl at ed.

(2) Ml copies of the notice printed in English,
Ilicano and Spanish, to all agricul tural enpl oyees enpl oyed by the
respondent in 1975, 1976 and 1977 up to the date of nailing, (The

notices are to be nailed to the enpl oyees' |ast known
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addresses, or nore current addresses if nmade known to Respondent.) The
notice is to be nailed wthin 20 days fromthe tine respondent initially
conplies wth this decision and order.

(3) Post the notice in one or nore prom nent
pl aces at each of Respondent's ranches, in any area frequented by
enpl oyees or where other notices are posted by Respondent, for a
period of six nonths foll ow ng Respondent's initial conpliance wth
this order.

(4) Have the notice read in English, Ilicano and
Spani sh by a conpany representative or Board agent to all current
enpl oyees on conpany tine, and, if the notice is read by a Board
agent, afford said agent the opportunity to answer enpl oyees'
guesti ons concerning the Act.

(5 Furnish such proof as requested by the regional
director, or agent, that the notice has been nail ed and made known in
the required nanner.

(6) Qve the UFAWthe names and addresses of all past and
current enpl oyees who, as set forth above, are to receive the notice,,

G ve the UFPWcopi es of the notice, as well as nake available to the UFW
for six nonths access to | ocated bulletin boards where the notices are
posted so as to allowthe UFWto post notices and the |ike.

(7) Notify the regional director of the Delano
Regional Ofice wthin 20 days fromthe tine respondent initially

conplies wth this decision and order.

Dated: Novenber 16 , 1977 o . f X
Chriedsd &{’;:Cwﬂ
ERNEST FLE SCHVAN

Admni strative Law Ofi cer
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APPEND X A

To be incorporated in Paragraph 1(a) of CRDER

Jose A cantar, Pablo Aguilar, Agapito Andres, Zenai da Andres,
M guel Cabal | eno, Adel aido Duran S., Adel aide Duran Jr.,
Cesario Duran, Lucy Gonzal es Duran, Fortunate Edralin, John
Ferrel, Manuel Fuentes, Semon (onzal o, Manuel |niguez, Angel
Jacinto, R cardo Lina, Quadal upe Medina, Augustin Mra Jr.,
Augustin Mra S., Jerry Nugui, Severo Pasqual, Reugio H atos,
S eve Ragudo, John Ranos, Quillermna Robl es, |gnaci o Robles,
Rudol fo Rodriguez, Felipe Santos, Julian Santos, Jesus Soto,
Franci sco M|l lareal, Ben Vél .



APPEND X B

NOT CE TO BMPLOYEES

After a trial where each side had a chance to present their
facts, the Admnistrative Law CGficer of the Agricultural Labor
Rel ations Board found that Kaplan Fruit and Produce Go., Inc. also
known as the Kapl an Ranch, violated the Agricultural Labor Rel ations
Act, and has ordered it to notify all its enpl oyees enpl oyed in 1975,
1976 and up to the date of this notice that the violation wll be
renedi ed and that enpl oyees' rights will be respected in the future.
VW w il do what has been ordered and also tell you that:
The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:
(1) to organize thensel ves;
(2) toform join or help unions;
(3) to bargain as a group and choose whomthey want
to speak for them
(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;
(5 to decide not to do any of these things.
Because this is true we promse that:
VE WLL NOI do anything in the future that forces you
to do, or stops you fromdoing any of the things |isted above.
Especi al | y:
VE WLL CGFFER Jose A cantar, Pablo Aguilar, Agapito
Andres, Zenaida Andres, Mguel Caballeno, Adelaide Duran ., Adel ai de
Duran Jr., Cesario Duran, Lucy Gonzal es Duran, Fortunate Edralin, John
Ferrel, Manuel Fuentes, Semon Gonzal o, Manuel |niguez, Angel Jacinto,

R cardo Lina, Quadal upe Medina, Augustin Mra Jr., Augustin Mra S.,
Jerry Nugui ,



Severo Pasqual, Reugio P atos, Seve Ragudo, John Ranos,

Qi llermna Robles, Ignacio Robles, Rudol fo Rodriguez, Felipe
Santos, Julian Santos, Jesus Soto, Francisco Villareal, Ben Vél |
and S lvestre Ranos their old jobs back and we will pay each of
them any noney they | ost because we di scharged t hem

KAPLAN FRU T AND PROIDUCE OO, |NC
( KAPLAN RANCH)
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