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STATE GF CALI FGRN A
AR GQLTURAL LABCR RELATI ONS BOARD

- AVRCA AHL-AQ

Charging Party.

THE GAR N COMPANY, g
Respondent , ) Case Nos. 76-CE13-HR
) 76- G- 15-E
) 76- & 22-E
and )
N TED FARM WRKERS ) 5ARN. 4
)
)
)

CEA S ON AND (RDER
h August 31, 1978, Admnistrative Law dficer (ALO Arie Schoorl

I ssued the attached Decision in this matter. Thereafter, Respondent and the
General ounsel each filed tinely exceptions and a supporting brief, and
Respondent and the General Gounsel each filed a reply brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .?

The Board has considered the attached Decision in light of the
exceptions and the briefs and has decided to affirmthe rulings, findi ngs and
concl usions of the ALOand to adopt his recommended O der, as nodified herein.

ROER

Pursuant to Labor Gode Section 1160. 3, Respondent, The Garin

Gonpany, its officers, agents, successors, and assigns,

1/ Menber MCarthy did not participate in this decision.



is hereby ordered to:
1. Gease and desist from

(a) I'n any nanner preventinng UFWor other union organi zers
fromentering, or expelling themfrom |abor canps or other prem ses where
enpl oyees live, or in any other nmanner interfering wth, restraining or
coercing UFWor other union agents either in the presence of enpl oyees or in
circunstances in which it is reasonably likely that enpl oyees w il |earn of
such conduct .

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Sgnthe Notice to Wirkers attached hereto.

Lhon its translation by a. Board Agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes set forth
hereafter.

(b) Post copies of the attached Notice in conspicuous pl aces at
its places of business inthe Sate of Galifornia, the tines and pl aces of
posting to be determned by the Regional Drector; the Notices shall remain
posted for a period of 60 consecutive days. Respondent shall exercise due care
to replace any Notice which has been al tered, defaced, covered, or renoved.

(c) Mail copies of the attached Notice in appropriate | anguages,
w thin 30 days after receipt of this Oder, to all of its enpl oyees, including
forner enpl oyees who were enpl oyed by Respondent during January 1976 and
enpl oyees of Cactus Distributors who were enpl oyed in Respondent's fields in

the Inperial Valley during January 1976.
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(d) Arrange for a representati ve of the Respondent or a Board
Agent to distribute copies of, and read, the attached Notice in appropriate
| anguages to the assenbl ed enpl oyees of the Respondent on conpany tine. The
readi ng or readings shall be at such tines and pl aces as are specified by the
Regional Drector. Follow ng the reading, the Board Agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees rmay have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by the Respondent to all non-hourly enpl oyees to conpensate themfor
tine lost at this reading and the guestion-and-answer peri od.

(e) Notify the Regional Orector inwiting, not later than 30
days fromthe date of the receipt of this Qder, what steps have been taken to
conply wthit. Udon request of the Regional Director, Respondent shall notify
himperiodically thereafter in witing what further steps have been taken in
conpliance with this Qder.

Dated: January 23, 1979

GERALD A BROM (Chai r nan

RCBERT B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber
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NOT CE TO BMPLOYEES

After a hearing in which all parties had a chance to present evi dence
and state their positions, the Agricultural Labor Rel ations Board has found
that we violated the Agricultural Labor Rel ations Act because we and our | abor
canp operator interfered wth and prevented UFWorgani zers from communi cati ng
w th our enpl oyees who resided at a |abor canp. The Board has told us to post
and nail this Notice and to take certain other action.

The Agricultural Labor Relations Act is alawthat gives farm
workers these rights:

1. to organize thensel ves;

2. toform join, or help any union;

3. to bargain as a group and to choose anyone they want to
speak for them

4, to act together with other workers to try to get a
contract or to help or protect each other; and
5. to decide not to do any of these things.

Because this is true we promse you that:

VE WLL NOT in the future prevent or interfere wth the right of UFW
representatives, or any other union representative, to contact, visit and speak

w th our enpl oyees in any | abor canp or other place where they reside.

THE GAR N GOMPANY

DATED By:

(Represent ati ve)

* * *

This is an official notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia

DO NOI' ReEMOVE CR MUTI LATE
5 ARB Nb. 4 4,



CASE SUMVARY

The Garin Gonpany (URWY 5ARBNMN. 4
Case Nos. 76-CE13-H
76- (& 15-E
76- (& 22-E

ALO DO IS ON

The ALO found that Respondent had viol ated Labor Code Section 1153
(a) by interfering with UFWorgani zers and/or preventing themfrom
visiting and conversing wth Respondent's enpl oyees at a | abor canp.
Access was deni ed through the conduct of the |abor canp operator, who,
al though not a supervisor, was found by the ALOto have been cl oaked w th
apparent authority to act on Respondent's behal f. A significant portion
of the | abor canp housed Respondent's crews and the crews of a conpany
provi di ng Respondent w th harvesting services. The ALOfound that the
conpany engaged by Respondent to help in the harvest was a | abor
contractor thereby nmaking its supervisor and crew nenbers the enpl oyees of
Respondent. In determning that the | abor canp operator had apparent
authority to act on behal f of Respondent, the ALOfound, inter alia, that
Respondent arranged and pai d for services in addition to housing and t hat
many of the workday's activities were centered at the |abor canp under the
direction of the canp operator.

BOARD DEQ S ON

The Board affirned the rulings, findings, and conclusions of the ALO
and adopt ed hi s recomended QO der.

FEMEDY

The Board ordered Respondent to cease and desi st frompreventing union
organi zers fromentering, or expelling themfrom premses where enpl oyees
live, or in any other manner interfering wth, restraining or coercing union
agents, and further ordered the posting, nmailing, distribution and readi ng
of an appropriate Notice to Enpl oyees.

* * *

This case sunmary is for infornation only and is not an official statenent of
t he Board.

5 ARB Nb. 4



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of: Case Nos. 76-C&13-HR
76- C& 15-E
GAR N GOMPANY, 76- CE& 22-E
Respondent ,
and

WN TED FARM WIRKERS OF AMER CA
AFL-A Q

N N N N N N N N N e’

Charging Party.

S even Nagano and
M chael Auclair-Val des for the General Gounsel

Lori Laws and Wyne Hersh for the
Respondent

DEAd S ON G- ADM N STRATI VE LAWGFH GER
AR E SCHOCR.,, Admnistrative Law dficer: This case was heard by ne
on June 19, and 20, 1978, in H Centro, CGalifornia and on June 22, 23, and 27,

1978, in Salinas, Galifornia. The conplaint herei n which i ssued on My 12,
1978, was based on charges filed by the Uhited FarmVWrkers of Anerica, AFL-A O
(hereinafter called UAW and duly served on Respondent Garin Conpany on January
9 and 13, 1976. It alleges that Respondent commtted various violations of the
Agricultural Labor Relations Act (hereinafter referred to as the ALRA or the
Act). The General (ounsel and Respondent were represented at the hearing but
the Charging Party did not participate. The General (ounsel and Respondent

filed tinely briefs after the close of the hearing.



Uoon the entire record, including ny observation of the deneanor
of the wtnesses, and after considering the post-hearing briefs submtted by

the parties, | nmake the fol |l ow ng:

H ND NG G- FACT

. Jurisdiction

Respondent admtted inits answer, and | find, that it is an
agricul tural enployer wthin the neaning of Section 1140.4(c) of the Act
and that the UFWis a |l abor organization wthin the neaning of Section
1140.4 (f) of the Act.

I1. The Alleged Wnfair Labor Practices

The conplaint alleged inter alia, that Respondent viol ated
Section 1153 (c) and (a) of the Act by causing its enpl oyee JESUS GIZVAN to
resign and thereafter refusing to reinstate himto his fornmer, or an
equi val ent, position because he had engaged i n uni on organi zi ng activiti es.
As the General Qounsel failed to present any evidence at the hearing to
establish this allegation, | granted Respondent's notion to di smss that
al | egation.

The conpl aint al so al | eged that Respondent viol ated Section 1153(a)
of the Act by interfering wth URWorgani zers and/or preventing then from
visiting and conversing wth Respondent's enpl oyees on January 5, 8, 13 and 15
at the Danenberg Labor Canp. In its answer, Respondent denies conmtting the
alleged unfair labor practices and, as an affirnative defense, states that it
had "no control™ or "right to control” the operators and/ or operation of the
Canenberg Labor Canp, contending that the Canp was operated by an i ndependent

contractor.



At the hearing, Respondent did not dispute the facts which all egedy
constitute the unfair |abor practices, i.e. the interference by the Ganp
operator, Al Droubie, and others, wth UFWrepresentatives who entered the Ganp
to converse wth Respondent's enpl oyees. Rather, Respondent presented evi dence
intended to show that Droubie was an i ndependent contractor rather than an
agent of Respondent, that in connection with his operation of the Canp, Droubie
had mni nal contacts w th Respondent's supervisors and forenen, and that
Respondent was therefore not responsible for Droubie' s acts and conduct at the
canp.

[11. Background | nfornation

Respondent is a Galifornia corporation which has its headquarters in
Salinas, Galifornia, and is engaged in growng lettuce in both the Salinas and
San Joaquin val leys. Wntil 1977 it also raised lettuce in the Inperial Valley
near H Centro.

In Decenber of 1975, Respondent began to prepare for the early 1976
| ettuce harvest onits land in the Inperial Valley. As it needed a | abor canp
to house its enpl oyees during the | ettuce harvest, Respondent contracted wth
A Droubie for the use of the | odging and kitchen facilities at the Danenberg
Labor Canp whi ch he operated just outside of H Centro.

Respondent al so contracted with Cactus O stributors (hereinafter
called Cactus), an Arizona corporation, to harvest, pack and transport to
cool ers part of Respondent's |ettuce crop, and arranged to have Cactus
enpl oyees | odge at the Danenberg Labor Canp. Pursuant to this contract,
Respondent was to pay Droubie for the Cactus enpl oyees' |odgi ng and Cactus was

required to rei nburse Respondent therefor.



About 12 of Respondent's enpl oyees were housed at the Canp, al ong
w th about 40 of the Cactus enpl oyees. A Droubie, the operator of the Canp,
was in charge of the entire premses and enpl oyed a security guard who was
stationed at the only entrance to the Canp. A though enpl oyees of three ot her
enpl oyers lived at the GCanp, the enpl oyees of Respondent and Cactus stayed in
an area apart fromwhere the enpl oyees of the other conpani es were | odged.

n January 5, 8 and 13, UFWorgani zers entered the Canp and tal ked
to enpl oyees of Respondent and/or Cactus. nh each occasion, either Droubie,
his security guard, or Gsorio, a forenan of Respondent, prevented and/ or
interfered wth such conversations or had the UFWorgani zers arrested for
trepass. n January 15, Droubie's security guard prevented the organi zers from
gai ning access to the premses. A or about that date the UFWabandoned its
organi zing efforts anmong Respondent' s enpl oyees.

IV. The Bvents At The Danenberg Labor Canp
n January 5, 8, 13 and 15, 1978, UFWorgani zers entered the Canp and

talked to "Garin workers" or attenpted to do the sane. The UFWorgani zers who
testified explained that by "Garin workers" they nean workers they had seen
working in Respondent's fields. It woul d appear that the "Garin workers" coul d
have been enpl oyees of either Respondent or Cactus.

h January 5, at about 7:00 p.m, Liza Hrsch and Armando Mr al es,
U-Worgani zers, went to the Ganp to talk to sone of the Respondent's enpl oyees.
They entered the Canp and tal ked to the enpl oyees in the barracks. After 30
mnutes, Felipe (osio, the canp security guard, entered the barracks and

inforned the two organi zers that they woul d have to | eave because "their tine



was up'. Hrsch told Gosio they had been invited and the workers confirned
this. (osio left and a fewmnutes later A Droubi e and two deputy sheriffs
arrived. Droubie said he did not want any union organi zers there and asked the
deputies to arrest Hrsch and Mral es. The deputies arrested themfor trepass.

n January 8, Hrsch and Mrales returned to the Canp to talk to the
enpl oyees about the UFW The canp security guard fol | oned themas they went
fromgroup to group and warned themhe woul d call the sheriff unless they |eft.
He made fun of the UFWorgani zers and told the workers not to talk to them
because they had no right to be there. He asked the organi zers to | eave. Soon,
two deputy sheriffs arrived and one of themtold the enpl oyees not to talk to
the organi zers and advi sed themnot to defend the organi zers. Approxi nately 15
wor kers were shouting at the deputy sheriffs in protest. The deputies
threatened the organi zers with arrest if they did not | eave. The two
organi zers decided it would be wser to |leave and they did so. Approxinately
30 of the workers observed this incident.

n January 13, WWorgani zers Liza Hrsch, Arnando Mral es and
Hermnio Myjica, and two UFWIegal workers, TomDal zel | and Carol Schoenbrunn,
went to the Ganp to talk to the workers about the UFWand al so to secure
signatures for a declaration regarding the right of UFWorganizers to visit the
workers at the Ganp. They tal ked to approxi nately 30 enpl oyees in different
groups throughout the barracks at the Canp for about 20 mnutes. H ve mnutes

after their arrival, one of Respondent's forenen,



N col as Gsorio, told Dalzell and Mrales to | eave the dormitory.? The two | eft
and joi ned other organi zers in another part of the barracks. TomDal zell and
Hrsch went to the kitchen, where they attenpted to talk to ten of Respondent's
enpl oyees, Johnny Hernandez, a Cactus forenman, was present. However A Droubi e
stood outsi de, observing themthrough a window The enpl oyees appeared
frightened and woul d not talk to the two organi zers.

The two organi zers then went to talk to several enpl oyees who were
watching television. A Droubie foll oned and shouted at themto the effect
that they had no right to disturb the enpl oyees, after which he left and cal |l ed
the sheriff. Dalzell and Hrsch left the building and went outside where they
joined the other three organi zers and tal ked to sone enpl oyees who were
standi ng around i nside the Canp encl osure.

Droubie returned fromhis office, confronted the organi zers and
shouted threats at them that he would break their | egs, and that he had
beaten up Marshall Cans (a UFWorgani zer) before and could do it again. He
accused themof being "Commes" and stated that it didn't natter to hi mthat
sone of the UFWorgani zers were "broads" because "broads" didn't nean anything
to him and then threatened to break their | egs too. Wen speaking of "broads"
he pushed Liza Hrsch in the chest. He al so expressed his conpl ete disdain for
the ALRB and the Governor. Al these threats and corments were abundant!|y
punctuated with vul gar epithets expressing his conpl ete contenpt for the

or gani zers.

1 At the hearing, Gsorio denied ever naking this statenent or

- anything simlar. However he was a very unconvi nci ng w tness. The
General ounsel 's wtness TomDal zel |, the UANorgani zer, was
straightforward in his testinmony and renenbered wel |l the details of
the incident. | therefore credit his account over Gsorio’s.



The five organi zers began to | eave and Droubi e fol | oned them
Upon | eaving the Canp premses, Carol Schoenbrunn and Hermini o Myjica were
arrested for trepassing by a deputy sheriff whom Droubi e had cal |l ed. About
30 to 40 workers, nostly Respondent's enpl oyees, w tnessed Droubie' s tirade
and threats as well as the arrest of the UFWrepresentati ves.

(n January 15, Liza Hrsch and Arnando Moral es returned to the Canp
totalk to some of Respondent’'s enpl oyees and found that the entrance gate was
closed and | ocked with a padl ock. The security guard told themthat they coul d
not enter because no uni on peopl e were all oned, and added that he woul d permt
themto enter only if an enpl oyee infornmed the guard that he wanted a uni on
organi zer to visit him The two organi zers left but returned 30 mnutes | ater
and asked to see sone enpl oyees of one of the other three conpani es whose
enpl oyees resided at the Ganp. Liza Hrsch testified that sone of these
wor kers were URWsupporters and she was confident they woul d i nvite the UFW
agents into the Canp. However the guard refused to contact these workers and
refused entrance to the UPWrepresentatives, who thereupon | eft the area.

V. Analysis And Gonclusions Re Events At The Canp

It is well established that union organi zers have the right to visit
workers in |abor canps. Labor canps are considered the hones of the enpl oyees.
In Slver Oeek Packing Gonpany, 3 ALRB No. 13 (1977) the Board hel d t hat

"communi cation at the hones of enployees is not only legitinate, but crucial to
the proper functioning of the Act". It is evident fromthe record that A
Droubi e, by his own acts and conduct and through the acts of his enpl oyees and
agents, the security guards, |ike Gsorio, Respondents forenan, did interfere

w th and prevent the WFWor gani zers'



attenpts to communicate wth enpl oyees at their hones, in this case the
Danenber g Labor Canp.

n January 5, communi cation between UFWagents and enpl oyees was
di srupted when A Droubi e caused two of the organizers to be arrested as they
were engaged in peaceful conversation with workers inside the Ganp. n January
8, such communi cation was again interfered wth and effectively prevented by
the security guard who fol l owed two organi zers and ridiculed themin the
presence of the workers and then called in the sheriff's deputies, who engaged
in a shouting nmatch with the workers.

n January 13, N colas Gsorio, Respondent's foreman, interfered wth
two UFWor gani zers who were conmuni cating wth the workers when he told themto
| eave the dormtory. n the sane date, Al Droubie also interfered wth and
di scour aged such communi cations by his surveillance, his threats of bodily harm
to the organi zers and his causing the arrest of two UFWorgani zers. Fnally,
al so on January 15, the security guard effectively prevented any conmuni cation
between the UFWand the workers by tw ce denyi ng UPWorgani zers admttance to
the Ganp.

Respondent is clearly liable for its foreman Gsorio's interference
wth the UFWorgani zers' attenpts to talk to Respondent’'s workers. The Board
held in Witney Farns, 3 ALRB No. 68, that an enpl oyer was liable for the

conduct of a supervisor who went to an enpl oyee's hone and prevented organi zers
fromentering. As a labor canp is in effect the worker's home or residence,
the Witney case is applicable to the incident herein. | therefore find
Respondent vi ol ated Section 1153(a) of the Act based on the acts and conduct of

its foreman



Gsori o.

On four separate occasions, Droubie acting by hinself or through his
agents, the security guards in his enploy, coomtted acts which constitute
violations of Section 1153 (a) of the Act, by interfering with the UFW
organi zers' attenpts to communicate wth the workers of the Danenberg Labor
Canp. It is necessary to determne whether those four violations are to be
attributed to Respondent. To aid in this determnation, we shall resol ve the
I ssue of whether Cactus was a farmlabor contractor or a custom harvester, and
the issue of whether Droubie was acting as Respondent's agent when he prevent ed
and interfered wth comuni cati on between UFWagents and enpl oyee-resi dents of
the CGanp.

M. The Satus G Cactus DO stributors

Respondent contends that Cactus is a customharvester rather than a
| abor contractor. As a customharvester, Cactus woul d be considered the
enpl oyer of its enpl oyees working in Respondent’'s harvest. n the other hand,
if Cactus is a labor contractor, then Respondent woul d be considered t he
enpl oyer for all purposes under the Act. It would followfromthis that Cactus
supervi sors woul d be consi dered Respondent’s supervisors and that all enpl oyees
contacted by the UFWorgani zers at the Canp woul d be consi dered Respondent's
enpl oyees wth no need to distingui sh between Respondent’s and Cact us
enpl oyees.

Cactus has been in the business of harvesting, packing, shipping and
selling lettuce for itself and other agricultural entities since 1972. It is
an Arizona corporation with three principal stockhol ders, Thonas George, Jim

Dorsey and Frank Cannata, who rotate as its officers and operate the business.



Thomas George had previously been a foreman wth Respondent, but left in
1972 to start up Cactus. WlliamGrin testified that one of the reasons he
decided to contract with Cactus was because he and hi s supervisory personnel
knew George and had a good working relationship wth him

JimDorsey testified that Cactus has al ways considered itself a
grower - shi pper rather than a | abor contractor. Wen it provides services to
other growers, it generally includes harvesting, packing, shipping and selling.
In the harvest and packing operation it may provide, in addition to workers,
packi ng equi pnent and suppl i es, mscell aneous snal | tools, stitcher trucks,
pi ckups, water cans and trucks to transport the crates of |lettuce to the
coolers. It does not own or operate any cool ers.

Under the terns of its working agreenent wth Respondent, Cactus
supplied field workers, hired, supervised and di scharged them and provi ded
themw th free housing and provided their neals (at $2.15 per neal, deducted
fromthe enpl oyees' pay-checks) at the Danenberg Labor Canp. As Respondent had
contracted wth Droubie for the housing at the Canp and paid himfor it, Cactus
rei nbur sed Respondent therefore except for two occasi ons when Cactus paid
Droubie directly. GCactus furnished stapler guns, staples, and water cans in
the fields.? It also rented fromRespondent trucks, which it used to transport

t he boxed | ettuce

2/ It woul d appear fromthe testi nony of JimDorsey that Cactus furni shed
stitcher trucks in addition to staple guns and water cans, in viewof his
affirmative response toalong list of itens. O the other hand, Jerry Soul e
specifically testified that Gactus only supplied stapl e guns and wat er cans.
WlliamGarin testified as to providing only stapl e guns and water cans. |
credit their specific testinony over Dorsey's general affirnmation.

-10-



to cool ers owed by Respondent or, at tines, to a coomercial cooler. GCactus
al so rented fromRespondent buses, which it used to transport workers between
the Ganp and Respondent's fields. Wen there was a shortage of trucks or a
breakdown, Cactus contracted through Respondent's supervisor, Soule, wth a
third party to provide trucks on a tenporary basis.

Jerry Soul e was Respondent' s harvesting supervisor. He testified
that the Cactus supervisors and forenen directed their ow enpl oyees in the
cutting, packing and transporting of the lettuce. Neverthel ess, Soule was the
one who deci ded when to do the last watering of the lettuce just previous to
harvesting, and when and-where both Respondent’'s and Cactus crews woul d
harvest. He al so observed how the | ettuce was bei ng packed by Respondent's and
Cactus crews and if the letter's crews were not doi ng an adequate job he woul d
point this out to Thomas George, who woul d straighten it out wth the Cactus
crew which was at fault.

There was no witten contract between Respondent and Cactus. The
i nfornal arrangenent between the two entities provided for Respondent to pay
Cactus $1.05 for every box packed and transported to the cool ers. Respondent
added the rental charges for the trucks and buses, the $3.00 per day for Cactus
enpl oyees who resi ded at the Danenberg Labor Canp, and the $2.15 per neal for
Cactus workers who ate at Respondent's kitchen, and deducted the sumt her eof
fromnonies paid (at $1.05 per box) by Respondent to Cactus for its harvesting
and transportation services. JimDsney, treasurer for Cactus, testified that
of the $1. 05 per box received by Cactus, 60 ¢ was for |abor costs, 12 ¢ for

haul i ng costs, 10 ¢ for payroll tax and insurance, 3 ¢ for
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supplies, 5 cent for per diemtravel expenses and the rest for overhead and
profit. It is noted that Respondent pays a piece rate of 47 cent per box to
its own harvest workers.

Cactus had to hire enpl oyees of Respondent to drive the trucks it
rented fromRespondent. A Teanster representative insisted this be done to
conply with a seniority clause in the collective bargai ning contract, covering
Respondent' s truck drivers, then in force between Respondent and the Teansters'
Lhion. GCactus paid wages to the truck drivers directly but paid the fringe
benefits to Respondent which, in turn, paid theminto the appropriate
Teansters' trust funds for pension, vacation etc. Cactus kept an office in the
H Centro area where it did its own bookkeepi ng and issued its payrol |l checks.

MI. Analysis And Goncl usi ons Regarding Satus of Cactus

The General (ounsel contends that Cactus was a farmlabor contractor
and that its supervisors and enpl oyees shoul d t herefore be considered the
supervi sors and enpl oyees of Respondent. Respondent denies this, contending
that Cactus was nore than a farmlabor contractor, that it was a custom
harvester. Respondent points out that Cactus provided a conpl ete harvesting
service to Respondent in addition to supplying and supervising farml aborers,
noti ng that Cactus packed the | ettuce and was responsible for transporting it
to the cool ers.

The Board in various cases has distingui shed between a farm| abor
contractor and a customharvester. Generally, a farmlabor contractor supplies
and supervises farmlaborers for a fee while a customharvester does the sane

and al so provi des speci al i zed equi pnent and essential |y conpl ete control of the

-12-



harvesting process. According to the criteria established in prior
Board cases, Cactus neither provided specialized equi pnent nor exerci sed
conpl ete control over the harvest.

In Kotchevar Bros., 2 ALRB No. 45 (1976) the agricultural entity

was found to be a customharvester based on two factors: (1) that it
provi ded speci al i zed equi pnent (40 pairs of tractors and gondol as pl us
several fork lifts); and (2) that it delivered the grapes to the w nery.

| cannot equate Cactus' provision of such sinple itens as staple
guns, staple wre and water cans wth the provision of na or, specialized
equi pnent ¥ as found in the Kotchevar case, nor Cactus' function of
delivering crates of lettuce to the cooler wth Kotchevar's responsibility
for delivering grapes to the winery, especially in viewof the fact that
Cactus utilized trucks rented fromthe Respondent and driven by drivers
borrowed fromthe Respondent.

In Napa Valley M neyards, 3 ALRB No. 22 (1977), Jack Sowells, Jr.,

3 ALRB No. 93 (1977) and Gournet Harvesting and Packing, 4 ALRB No. 14 (1978)

the "conpl ete control over the harvest" required by the Board to qualify as a
"custom harvester" has been described, variously, as: conplete and continuing
perfornmance of all nmajor farmng duties throughout the year; irrigation,
tractor driving and pruning for a per-acre nanagenent fee; and exerci sing
conpl et e manageri al responsi bility over post-harvest operations including
transportation, cooling and narketing, Cactus clearly did not exercise control

to such a degree.

3/ | do not consider Respondent's trucks which were used by Cactus to
transport lettuce to the cool ers as specialized equi pment provi ded by Cactus
to Respondent .
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In a case ¥ involving circunstances sonewhat simlar to the instant
natter, the Board found one Jose Qtiz, to be a farmlabor contractor based on
the fact that he supplied only workers for the nanual harvesting of vegetabl es,
al though he was paid on a pack-out basis of so nuch per crate of vegetabl es,
the sane nanner in which Cactus was paid herein. However, the latter factor
did not deter the Board fromfinding that Qtiz was a farmlabor contractor.

The instant case presents additional factors, that do not appear in
the cited cases concerni ng customharvesters, which showthat Cactus provided
little nore than workers to the Respondent. For exanpl e, Respondent rented to
Cactus the buses which were used to transport workers between the Canp and the
fields. Respondent contracted for the Ganp in which Cactus | odged its workers
and al so fed an entire Cactus crew for both of which itens Respondent was
rei nbur sed by Cact us.

In summary, Cactus did not provide any major itens of specialized
equipnent. dearly, stapler guns, staple wre and water cans cannot be so
characterized. Nor did Cactus have the conpl ete control of the harvesting
operation that was characteristic of the Board cases ¥ where entities were
found to be customharvesters and were described in such terns as: "exercized

nmanageri al judgnent”, "conplete rmanagerial responsibility".

4/ Gardinal Dstributing Gonpany, 3 ALRB No. 23 (1977).

5/ MNapa Valley M neyards, Jack Sowells, Jr., and Gournet Harvesting
and Packi ng, supra.
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"hired to exercise its own initiative, judgenent and foresight". A situation,
as here, where Cactus supervisors and crews worked in the fields al ongsi de
Respondent’s crews, with the Respondent's harvesting supervisors constantly
present and coordinating Cactus crews wth Respondent’'s crews, does not
represent the separate and i ndependent control characteristic of a custom

har vest er .

As Cactus does not satisfy the basis criteria of a custom harvester,
and as it does fulfill all of the requirenents of a farmlabor contractor, |
find it to be the latter. Accordingly, it follows, and | find, that Respondent
shal | be deened the enpl oyer, for all purposes under the Act, of the Cactus
crews and their supervisors who worked on Respondent’'s farntands in the
I nperial Valley in January 1976.¢
MIl. The Satus G0 Droubie

A Doubie was in overal | charge of the Canp and had his busi ness
office located there. He enpl oyed the security guards who were answerabl e to
himfor maintai ning safety and order wthin the Ganp. An individual enpl oyed
by Respondent, Refugi o Serna, was Respondent's |abor canp supervisor but he was

a subordinate to Droubie in the general supervision of the Canp

6/ Bven if Cactus were found to be a custom harvester, Respondent's
interference w th communi cations between the UFWand Cactus agricul tural

enpl oyees woul d still constitute a violation, of Section 1153 (a), as all
aﬂrlcultural enpl oyees are entitled to the Frotectlon of the Act, not nerely
the enpl oyees of Respondent, or any particul ar enployer. The definition of
agricul tural enployee in Section 1140.4(b) of the Act is not limted to the em
pl oyees of a particular agricultural enployer, and it is well settled that in
the context of |abor |aw the termenpl oyees neans nenbers of the working class
general |y and not enpl oyees of a particul ar enpl oyer. Phel ps Dodge Corp. V.
NLRB, 313 US 177, 8 LRRV438.

-15-



area occupi ed by Respondent's enpl oyees. He was responsi bl e for, and cl eaned,
the barracks area used by Respondent's enpl oyees, He enpl oyed Respondent's
cook, bought the food for Respondent's kitchen and brought neals to
Respondent's crews and to one Cactus crewin the fields every work day.

The Danenberg Labor Canp is located one mle outside H Centro
and is surrounded by an 8-foot high chain-link fence. Qne entrance gate to
the Canp was manned by a security guard. Housed at the Canp were about 12 of
Respondent ' s enpl oyees and about 40 Cactus enpl oyees. Both Respondent and
Cactus had kitchens at the Canp where their respective crews ate their
neal s.

In the norning, both Respondent's and Cactus's supervisors and
forenen woul d arrive at the Canp and sit around and talk to the field
| aborers before the buses |eft for the fields. Mst of the enpl oyees who
did not live at the Canp would drive to the Ganp in their ow cars and then
ride the same buses to the fields as the enpl oyees residing at the Ganp. It
is clear that the Canp was a neeting pl ace for both Respondent's and
Cactus' s enpl oyees before the bus trip out to the fields. In the afternoon,
after work, the buses would bring the workers back to the barracks, after
whi ch both Respondent's and Cactus's forenen woul d stay at the Canp for an
hour or two tal king and pl ayi ng cards with the workers.

I X Analysis And Goncl usi on Regardi ng Satus of Droubie

Respondent contends that it cannot be responsible for Droubie's
acti ons because he was an i ndependent contractor and that it had no control
over his actions.

This nay be an effective defense in situations where an

i ndependent contractor was engaged by an enpl oyer to perform
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a certain task and had little or no contact with the enpl oyer's enpl oyees.
However, there is case | aw hol ding that when the i ndependent contractor, in
performng its task, comes in contact wth such enpl oyees, and has apparent
authority in a particular area, the enployer wll be liable for the acts and
conduct of the independent contractor in that particular area. See Serling
Faucet Go., 203 NLRB 1031 (1973), 83 LRRM 1530.

In Montgonery Ward & Go., 228 NLRB 89, the Admnistrative Law Judge

found that the interrogation of an enpl oyee by an outsi de pl acenent speci ali st
did not violate Section 8 (a) (1) of the NLRA (equival ent of Section 1153(a) of
the ALRB) because she was not an agent of the Respondent. The Board overrul ed
the Administrative Law Judge and found that the outside pl acenent speciali st
was an agent of Respondent and that her interrogation of, and threats to, the
enpl oyee violated Section 8(a)(1l). The Board pointed out that the record es-
tablished that the outside pl acenent specialist perfornmed a service for
Respondent in counseling enpl oyees, often on conpany tinme and prem ses.
Enpl oyees were aware of her role in placing enpl oyees in jobs, and her
appear ance during working hours to aid nanagenent in handling personnel
probl ens put her in a position to be identified wth managenent in the eyes of
the enpl oyees. (onsequently, her statenents could be interpreted by enpl oyees
as those of managenent.

In an ALRB case 7, which follows the sane reasoning as the two cited
N_RB cases, where a field representative for a growers' association, although

not directly enpl oyed by the em

7/ Tom Bengard Ranch, Inc., 4 ALRB No. 33 (1978)
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pl oyer, counsel ed the enpl oyer's enpl oyees concerni ng various aspects of | abor-
nanagenent rel ations, the Board concluded that the field representative had
acted as an agent of the enployer and that his illegal conduct shoul d be
attributed to the enpl oyer absent a pronpt disavowal of his actions by the
latter.

The circunstances in the instant natter are simlar to the above-
nentioned cases. Respondent put Droubie in charge of sone very inportant
working conditions of its enployees: their living and eating quarters, the
staging area for the bus transportation to and fromthe fields, and a busi ness
and social neeting place for supervisors and enpl oyees. He had his office at
the Canp and the enpl oyees residing there were fully anare he had conpl et e
authority to nanage the Ganp. They | ooked upon himas part of nanagenent, and
it was reasonable for themto interpret his statenents and actions in respect
to the UFWorgani zers as those of Respondent. Wth respect to such statenents
and actions, there never was a di savowal by the Respondent. Accordingly I find
that Droubi e was an agent of Respondent and thus his interference wth,
restraint and coercion of the UFWorgani zers' communi cations wth enpl oyees of
Respondent and Cactus in the Danenberg Labor Ganp constituted viol ations,
attributabl e to Respondent, of Section 1153(a) of the Act.

The Renedy

Havi ng found that Respondent engaged in various unfair | abor
practices which are viol ations of Section 1153 (a) of the Act, | shall
recommend that it cease and desist therefromand take certain affirmative

actions designed to effectuate the policies of the Act.
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The General Qounsel prays for the relief of expanded access. O
course, access to workers' hones, including | abor canps, is protected by the
Federal and State constitutions. Uhited FarmWrkers of Awrica, AFL-QOv.
Superior Gourt (Wn Bual .) 14 Gal. 3d 902, 910 (1975) and no ruling by this

agency is necessary to provide that right. As Respondent has prevented Uhi on
access only to enpl oyees' hones, and not to their work site, on the facts of
this case, | consider that expanded access is not an appropriate renedy herein.
/

/

/

~ N NN NN NN NN YN YN N~
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Respondent Garin Go., its officers, agents, successors and
assigns, shall:
1. Gease and desist from

In any nmanner preventing union organi zers fromentering
| abor canps or other premses where agricultural enpl oyees |ive, or
otherw se interfering with, restraining, or coercing enpl oyees in their
right to recei ve communi cations, fromany | abor organization or its agents,
wher e they reside.

2. Take the followng affirmative action which is necessary to
effectuate the policies of the Act:

a. Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board Agent into appropriate | anguages, Respondent shall
reproduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

b. Post copies of the attached Notice in conspi cuous pl aces at
its work locations throughout the Sate of Galifornia, such places to be
determned by the Regional Drector, The notices shall remain posted for a
period of 60 consecutive days. Respondent shall exercise due care to repl ace
any Notice which has been altered, defaced or renoved.

c. Ml copies of the attached Notice in all appropriate
| anguages, not later than 30 days fromreceipt of this Oder, toall of its
enpl oyees, including forner enpl oyees who were enpl oyed by Respondent during
January 1976 and enpl oyees of Cactus D stributors who were enpl oyed in
Respondent's fields in the Inperial Valley during January 1976.
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d. Arrange for a representative of the
Respondent or a Board Agent to distribute copies of, and read, the attached
Nbtice in appropriate | anguages to the assenbl ed enpl oyees of the Respondent on
conpany tine. The reading or readings shall be at such tines and pl aces as are
specified by the Regional Drector. Follow ng the reading, the Board Agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Drector shall determine a reasonabl e
rate of conpensation to be paid by the Respondent to all non-hourly enpl oyees
to conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

e. Notify the Regional Drector inwiting, not later than 30
days fromthe date of the receipt of this OQder, what steps have been taken to
conply wth it. Uon request of the Regional Drector, Respondent shall notify
himperiodically thereafter in witing what further steps have been taken in

conpliance with this Qder.

DATED August 31, 1978
AR E SCHOCRL
Admnistrative Law Gficer
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NOI CE TO BWLOYEES

After a hearing in which all parties had a chance to present evi dence
and state their positions, the Agricultural Labor Rel ations Board has found
that we violated the Agricultural Labor Rel ations Act because we and our | abor
canp operator interfered wth and prevented UFWorgani zers from communi cati ng
w th our enpl oyees who resided at a |abor canp. The Board has told us to post
and nail this Notice and to take certain other action. V& wll do what the
Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives farm
workers these rights:

1. to organize thensel ves;

2. toform join, or help any union;

3. to bargain as a group and to choose anyone they want
to speak for them

4, to act together wth other workers to try to get a
contract or to help or protect each other; and

5. to decide not to do any of these things.

Because this is true we promse you that:

VE WLL NOT in the future prevent or interfere wth the right of UFW
representatives, or any other union representative, to contact, visit and speak

w th our enpl oyees in any | abor canp or other place where they reside.

GAR N GOMPANY

RrRepresentative

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE
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