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DEA S| ON AND CRDER
O Septenber 8, 1977, Admnistrative Law Oficer (ALO Kenneth

d oke issued the attached Decision in this natter. Thereafter, Respondent and
the Charging Party each tinely filed exceptions wth a supporting brief, and
the General Gounsel filed cross-exceptions to Respondent’'s exceptions and a
supporting brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this natter
to a three-nenber panel.

The Board has consi dered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALOonly to the extent that they are
consistent wth this opinion and to adopt his recomrended order as nodified
her ei n.

Transfer. W reject the ALOs finding that Respondent reassi gned

enpl oyee Maria Hena Ferrel fromthe packing to the



pi cking of grapes for one day as reprisal for her having
distributed union literature.

V¢ have previously recogni zed an enployer's right to assign duties
or work schedul es for business reasons absent contractual provisions to the
contrary or proof that the assignnent was effectuated to inhibit enpl oyee

organi zation. See, e.g., Rod MLellan Conpany, 3 ALRB No. 71 (1977).

A though Ferrel had handed her supervisor a union |eaflet shortly before the
transfer, we are not persuaded that there was a causal connection between
Ferrel's conduct and her subsequent selection for tenporary picking duty.

Ferrel had worked in a 30-person grape harvesting/ packing crew
Twel ve menbers of the creware nornally required to staff a packing trailer
whi ch foll ows the renmai ning nenbers of the crew as they harvest the crop.
Ferrel, along wth three other packers, was reassigned to picking during a
sl ondown in the harvest operations on June 3, 1977. She was the first of the
reassi gned group to resune packi ng the next norning.

The ALOrelied heavily on his finding that Ferrel's transfer was
inviolation of the conpany's seniority policy. Ferrel had worked excl usively
as a packer since joining the crew on My 25" but had never been assured t hat
she woul d work only as a packer. She was asked at the tine of hire only
whet her she knew how to pack. 1t was her opinion that soneone wth |ess

seniority shoul d have been sel ected for the picking assignnent. However,

YVrerrel was initi ally hired by Respondent on March 14, 1977, to work in
the pruning and thinning of grape vines.
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Respondent's contention that seniority is not applicable to intracrew
transfers is consistent wth evidence indicating that at |east sone of the
enpl oyees reassigned to picking along wth Ferrel had a | onger enpl oynent
history wth Respondent than did she.

For the reasons set forth above, we hereby dismss that portion of
the conplaint which alleges that Ferrel was discrimnatorily transferred.

D scharge. V& affirmthe ALOs conclusion that Respondent viol ated
Section 1153(c) and (a) of the Act by-its discharge of Ferrel one week after
the transfer discussed above. Ferrel was discharged i mmedi ately after she
handed a union button to another enpl oyee at a tine when neither enpl oyee had
actual ly started to work. There is no evidence that any work was di srupted,
al though the starting whistle had sounded a few mnutes earlier. Respondent
contends that Ferrel was properly di scharged for her second violation of the
conpany's "no-distribution"” rule. Ferrel allegedly violated the rul e when she
of fered her supervisor the union |eafl et on June 3. She was advi sed of the
rule at that tine and warned that another such infraction woul d be cause for
di sm ssal

V¢ do not decide whether the rule was invalid onits face, as the
record before us contains only scant evidence concerning the nature and scope
of this rule. Even assumng that the rule was valid, however, Ferrel's
di scharge nonet hel ess viol ated Section 1153(c) and (a). A no-distribution

rule, even if valid onits face, may not be applied to prohibit conduct which
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does not interfere wth work, even when the enpl oyees are paid for such

nonwor ki ng time. This includes brief solicitations which occur while

enpl oyees are waiting to begin work. Mieller Brass (., 204 NLRB 617, 83 LRRM
1637 (1973), enf'd 501 F. 2d 680, 87 LRRM 2461 (5th Qr. 1974); Exide A kaline
Battery Dv. of ESB Inc., 177 NLRB 778, 71 LRRM 1489 (1969), enf'd 423 F. 2d
663, 73 LRRM 2911 (4th G r. 1970).

Accordingly, we uphold the ALOs recommendation that Mria
Hena Ferrel be reinstated wth back pay.

Promse of benefits. The ALO concl uded that Respondent vi ol at ed

Section 1153(a) of the Act by its promse of an enpl oyee nedi cal i nsurance
programand its inplenmentati on of a promsed wage increase for all enpl oyees.
V¢ do not agree.

Prior to the April 15, 1977, expiration of a pre-Act Teanster
bar gai ni ng agreenent under whi ch enpl oyees had recei ved nedi cal benefits,
Respondent promsed to secure for thema substitute nedical - coverage program
Respondent al so announced that it would continue its prior practice of
annual |y rai sing enpl oyee wages on April 15 to neet the prevailing wage rates
inthe area. The ALOfound that Respondent did in fact rai se wages to
precisely that |evel.

The benefit proposal s were decl ared approxi nately three nonths
prior to the holding of a representation election, during a period i n which
three | abor organizations had served Respondent with notices of intent to take
access or notices of intent to organize. The ALOwas of the viewthat while
Respondent did not directly link the promsed benefits to a "no-union"

canpai gn, the
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benefits were such that enpl oyees woul d be likely to conclude that they had
nothing to gain fromvoting for representati on by a union.

In My Departnent Sores ., 174 NLRB 770, 70 LRRM 1307 (1969),

the NLRB set forth a general guideline as follows:

... an enployer confronted wth a union organi zati on canpai gn

shoul d deci de the question of granting or w thhol ding benefits as

he would if a union were not in the picture; if his course of

action in granting or w thhol ding benefits is pronpted by the

union's presence, he violates the Act.
After a careful review of the relevant evidence, we conclude that
Respondent's actions in March and April of 1977 were not pronpted by the
presence of a uni on or unions.

The General Qounsel has not cone forward wth evidence to show that
the promse of an alternate insurance programwas undertaken wth an object of
di scour agi ng uni on adherence or pronoting the Enployer's interest in a
representation el ection. Rockland Chrysler Plynouth, Inc., 209 NLRB 1045, 86

LRRVI 1233 (1974); Rpley Industries, Inc., 209 NLRB 481, 85 LRRM 1442 (1974).

The ALO s suggestion that these benefits shoul d have been postponed unti |
after the election fails to take into account the fact that Respondent woul d
have no neans of know ng when, or even whether, an el ection woul d be hel d.
Moreover, the General (ounsel has not proven that the increase in wages on
April 15 was inconsistent wth Respondent's established practice of granting
yearly increases at that tinme of year, conparable to the rates being paid by
Respondent ' s nei ghboring grape growers. The NLRB has hel d that an enpl oyer

may |awfully grant wage increases even when an
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election is pending where it was its practice and policy to grant such

i ncreases to enpl oyees at that tinme of year. Jimmy Dean Meat Go., Inc., 227
NLRB 1012, 95 LRRM 1235 (1977); Litton Industries, Inc., 193 NLRB 1, 78 LRRV
1429 (1971).

I n accordance wth these applicable precedents, and based on the
record evidence herein, we conclude that Respondent's promse of economc
benefits to its enpl oyees was not in violation of Section 1153(a) of the Act.
Therefore, the allegations in the conplaint pertaining to Respondent's prom se
of benefits are hereby di smssed.

CROER
By authority of Labor Gode Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, Karahadi an
Ranches, Inc., Karahadian & Sons, and M|ton Karahadi an, their officers,
agents, successors, and assigns shall:

1. Cease and desist from

a. Dscharging, laying off, or otherw se discrimnating
agai nst any agricul tural enpl oyees because of their uni on nenbership, union
activities, or other concerted activities for nutual aid or protection.

b. Threateni ng enpl oyees or subjecting themto
survei |l ance, the inpression of surveillance, or interrogation, wth
respect to their union activities or other concerted activities for nutual
aid or protection.

c. In any other nanner interfering wth, restraining, or
coerci ng enpl oyees in the exercise of the rights guaranteed themby Section

1152 of the Agricultural Labor Relations Act.
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2. Take the follow ng affirnati ve actions, which are deened
necessary to effectuate the policies of the Act:

a. Ufer toreinstate Maria Hena Ferrel and nake her whol e
for any | osses in pay and ot her economc |osses she may have suffered as a
result of Respondent's illegal discharge of her on June 8, 1977. The anount
of back pay to be paid to her wll be the sumshe woul d have earned from June
8, 1977 to the date she is offered reinstatenent to the sane or a
substantial |y equival ent position, |ess her net earnings during that period,
together wth interest on the total award, conputed at seven percent per
annum

b. Preserve and nake available to the Board or its agents,
upon request, for examnation and copying, all payroll records and reports,
and ot her records necessary to determne the anount necessary to nake whol e
enpl oyee Maria Hena Ferrel.

c. Sgnthe Notice to Enpl oyees attached hereto.

After its translation by a Board Agent into appropriate | anguages, Respondent
shal | produce sufficient copies in each | anguage for the purposes hereinafter
set forth.

d. Wthin 31 days after receipt of this Oder, nail a copy
of the attached Notice in appropriate | anguages to each of the enpl oyees on
its payroll at any tine between March 24 and June 8, 1977.

e. Post copies of the attached Notice in all appropriate
| anguages for 60 consecutive days in conspi cuous places on its property, the
period of posting and pl acenent of the Notices to be determned by the

Regional Drector. Respondent
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shal | exercise due care to replace any copy or copies of the Notice which
nay be altered, defaced, covered, or renoved.

f. Arrange for a representati ve of Respondent or a Board Agent
to distribute and read the attached Notice in all appropriate | anguages to its
enpl oyees assenbl ed on conpany property, at times and pl aces to be det erm ned
by the Regional Drector. Followng the reading, the Board Agent shall be
given the opportunity, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees may have concerning the Notice or
enpl oyees' rights under the Act. The Regional Drector shall determne a
reasonabl e anount to be paid by Respondent to all nonhourly wage enpl oyees, to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

g. MNotify the Regional Drector within 31 days after the
i ssuance of this Oder of the steps it has taken to conply herew th, and
continue to report periodically thereafter at the Regional Drector's request
until full conpliance is achieved.,

Cated: May 16, 1979

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JON P. MCARTHY, Menber
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NOT CE TO EMPLOYEES

After a hearing in which each side presented evidence, the
Agricultural Labor Relations Board has found that we violated the Agricultural
Labor Relations Act by interfering wth, restraining, and coercing enpl oyees
in the exercise of the rights guaranteed themby Section 1152 of the
Agricultural Labor Relations Act. V¢ have been ordered to notify you that we
wll respect your rights in the future. V@ are advising each of you that we
w Il do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

(1) To organi ze thensel ves;

(2) To form join or help unions;

(3) To bargain as a group and choose whomt hey want
to speak for them

(4) To act together wth other workers to try to get
a contract or to help or protect one anot her;

(5 To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng any of the things |isted above.

we WLL NOT discharge, lay off, or otherw se discrimnate agai nst
enpl oyees wth respect to their hire or tenure of enpl oynent because of their
uni on nenbership or activities.

_ VE WLL NOT threaten or in any other way interfere wth,
restrain, or coerce any enployee for engaging in union activity or
exercising any of the rights |isted above.

o VEE WLL NOTI question or spy on enpl oyees concerning their union
activities, or any other activities by which they help or protect each other.

VE WLL offer to reinstate Maria Hena Ferrel to her forner
position and rei nburse her for any | oss of pay or other noney | osses she has
suffered as a result of her discharge on June 8, 1977, plus interest on the
total award, conputed at 7%per year.

Dat ed: KARAHAD AN RANCHES, | NC,

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

Kar ahadi an Ranches, Inc., 5 ALRB Nb. 37
Kar ahadi an & Sons, and Case Nos. 77-CE40-C
MIton Karahadi an (URWY 77-CE73-C
77-CE-94-C
77- CE-107-C
ALODEd S ON

Wth respect to the alleged unfair |abor practices, the ALO
concluded: (1) Respondent violated Section 1153(a) by promsing its
enpl oyees a heal th I nsurance programto i nduce themto reject a
col | ecti ve bargaining representative; (2) Respondent violated the Act on
April 15, 1977 by inplenenting a promse to increase enpl oyee wages to
the | evel of the prevailing UFWWrate. The ALOwas of the view that such
an increase, coinciding as it did wth ongoi ng uni on organi zi hg
activity, could only result in enployees concluding that they had
nothing to gain fromvoting for a union; (3) Respondent discrimnatorily
changed the conditions of enpl oynent of Maria Hena Ferrel, in violation
of Section 1153 (c) by transferring her fromthe packing to the picking
of grapes for one day shortly after she had handed a union leaflet to a
supervi sor; (4) Respondent discrimnatorily discharged M. Ferrel one
week later for handing a union button to anot her enpl oyee on conpany
time. The ALOfound that Respondent’'s reliance on Ms. Ferrel's second
violation of its "no-solicitation” rule was a pretext, and concl uded
that the rule was invalid on its face; (5) General Gounsel failed to
prove that Respondent refused to rehire Javier Reyes and Qved Val dez on
April 27, 1977 because of their union activities; and (6) the ALO
credited the testinony of enployees Hamid Ai and Ali Nage and
concl uded that Respondent viol ated Section 1153(a) on five separate
occasions by interrogati ng themabout their union synpathies or
activities, threatening themwth reprisals for engagi ng i n such
activities, and by unlawfully giving themthe inpression that they were
under Respondent's surveillance for such activities.

BOARD DEA S ON

Wth respect to the ALO s concl usi ons, as nunbered above, the
Board: (1) Overruled the ALQ concluding that Respondent did not
violate the Act by its unilateral offer of a substitute nedical
I nsurance programfor enployees in lieu of simlar benefits they woul d
| ose upon expiration of Respondent's pre-Act collective bargaining
agreenent wth the Teansters; (2) overrul ed the ALQ concl udi ng t hat
Respondent did not violate the Act by increasi ng enpl oyees' wages,
especial ly as the wage adjustnent of April 15, 1977 was not shown to be
I nconsi stent wth its customary practice of granting increases at that
time of year to a | evel conparable to the rates being pai d by
nei ghlbori ng grape growers; (3) overruled the ALQ concluding that M.
Ferrel,
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along wth three other packers, was tenporarily transferred to picking
duty for business necessity rather than because of her union activity;
(4) affirmed the ALOs conclusion that Ms. Ferrel was di scharged for
engaging in union activities but specifically rejected his finding that
Respondent's "no-solicitation” rule was invalid, on the basis of

i nsufficient evidence. The Board reasoned that, in the absence of a
show ng that work was disrupted, Ferrel's act of handing a button to

anot her enpl oyee after the starting whistle had sounded but before either
enpl oyee had been assigned to work was not sufficient basis for finding
the discharge was for cause. The Board held that even assumng the no-
solicitation rule was valid, it would not justify discharge of Ferrel for
such a mninmal infraction thereof which caused no di sruption or
interference wth work; (5) affirned the ALOs finding of insufficient
evidence to support allegations that Javier Reyes and Oved Val dez were

di sclri mnatorily denied rehire; and (6) affirned the ALOs findings and
concl usi ons.

REMEDY

The Board ordered Respondent to cease and desist frominterfering
wWth, restraining, or coercing enpl oyees in the exercise of their Section
1152 rights, to offer Maria Hena Ferrel imedi ate reinstatenent to her
former or a substantially equivalent job, to nake her whol e for any | oss
of pay and ot her econom c | osses she may have suffered by reason of her
discrimnatory discharge, and to read, post and distribute an appropriate
renedi al Notice to Enpl oyees.

* * %

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * %
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DEQ S ON

S atenent of the Case

Kenneth d oke, Admnistrative Law Gficer: This case was

heard before ne in Goachel la on June 15, 16, 17, 24, 27, 29,

July 1, 14 and 15. The Gonplaint is based on charges filed on Mrch

24, April 29, June 3 and June 8, and served the sane day.

The first Consolidated GConplaint was filed on May 27, and dul y

served the sane day. An Answer and Mbtion to Strike were filed on June 9

O the sane day, the General (ounsel issued an Order (onsol idati ng Cases,

addi ng charges 77-CE94-C and 77-CE-107-Cto the earlier charges 77-CE40-C

and 77-C&73-C A Second (onsol i dated GConpl ai nt, al though dated May 9th,

contains allegations of unfair |abor practices arising on June 3 and 8, and

proof of service is dated June 9. [See General (ounsel's Exhibit [(i)]. wll

assune, therefore, that the Conpl ai nt shoul d have been dated June 9th.

Respondents' Answer is al so dated June 9 [ See General C(ounsel 's Exhibit 1

(p)].

O June 14, three additional charges were filed, as Case

No.'s 77-C&89-C 77-CE109-C and 77-CE115-C and served on the sane day,
along wth an Oder consolidating these cases. A Response was filed by
Respondent on June 27.

on June 30, the Executive Secretary issued an Oder granting a

Mition to Consolidate wth the four earlier cases nade by General CGounsel on
June 29, and on July 13, granted Mdtion to conti nue made by General Counsel,
wth respect only to the nost recently consolidated cases, and directing that

the 28 first four cases be conpl eted as scheduled. It was represented



by the parties at hearing that the Executive Secretary's dfice
understood this to nandate separate briefing and a separate

deci sion in each group of cases and that consolidati on woul d
occur in the event these cases were taken to the Board by
exception to the decision of the Admnistrative Law GOficer in
each group of cases.

Al parties were given full opportunity to participate
inthe hearing, and to call and examne w t nesses, present docu-
nentary evi dence and argunent. At the close of General Counsel's
case in rebuttal, Respondent indicated it wshed to call Felicitas
Espinoza in surrebuttal, but that she was not then avail abl e and
was | eaving town that day, necessitating considerabl e delay and
added cost in relocating the hearing. Due to the limted nature
of her expected testinony and its relative uni nportance in
proving or disproving the charge, | determned that the expense
outwei ghed the anticipated utility, frustrating the purposes
of the Act, and ordered the hearing closed. This was especially
the case, since her testinony woul d have been |imted to a
denial of the accusation that she had "nocked" M. Ferrel.

(See discussion, infra, 8K)

After the close of hearing, all parties submtted briefs
I n support of their respective positions.

Uoon the entire record, including exhibits, briefs, and
ny personal observation of the denmeanor and credibility of the
W tnesses, and after considerable research and reflection, |

| nmake the follow ng findings of fact, conclusions of |aw and
or der .

Il



FIND NG GF FACT

. JUR SO CITON
Respondent, Kahahadi an Ranches, Inc., and Karahadi an &

Sons, are conpani es engaged in agriculture in Rverside County,
Galifornia, and they, wth MIton Karahadi an, are agricul tural
enpl oyers within the neaning of Section 1140.4(c) of the
Agricultural Labor Relations Act (hereinafter referred to as the
Act). The Whited FarmWrkers of Anerica, AFL-A O (hereinafter
referred to as the UFWor the nion), as a Charging Party, is
a | abor organi zation wthin the neaning of Section 1140. 4(f)
of the Act.

Juan "Johnny" Agustinez, Tony Luna, Felicitas Espi noza and
Beatrice Vela are all supervisors within the neaning of Section
1140.4(j) of the Act. Tony Mendez was, at all tines nentioned
herein, an agent of Respondent. Hamid Ali, Ai Nage, Javier
Reyes and Maria Hena Ferrel are all agricultural enpl oyees,
w thin the neani ng of Section 1140.4(b) of the Act, and were,
at all tinmes material herein, under the direct supervision of

one or nore of the aforenentioned supervisors.

1.  ALLEGATI ONS G UNFAI R LABCR PRACTI CES

The Conpl aint all eges that Respondents' violated Section
153(a) of the Act inthat it interfered wth, restrai ned and
coerced its enployees in the exercise of their rights under
Section 1152 of the Act, by the follow ng acts and conduct:

“(a) Oh or about March 3, 1977, at its
| abor canp, the respondent through its
supervi sor and agent Johnny Agusti ne



interrogated its enpl oyees as to (his)
union affiliation

(b) O or about April 24, 1977, at its
| abor canp, the respondent through its
supervi sor and agent Johnny Augusti ne
created the inpression of surveillance
of its enpl oyees.

(c) On or about April 24, 1977, at its
| abor canp, the respondent through its
supervi sor and agent Johnny Agusti ne
threatened to di scharge an enpl oyee i f
he engaged in union activity.

(d) O or about April 26, 1977 at its
| abor canp, the respondent through its
supervi sor and agent Tony Luna created
the inpression of surveillance of its
enpl oyees.

(e) On or about April 26, 1977, the
respondent through its supervisor and
agent Tony Luna I nterrogated an enpl oyee
concerning his union affiliation and
activities.

(f) On or about April 27, 1977, at its
property near 58th Avenue and Buchanan
Sreet, the respondent through its super-
visor and agent MI|ton Karahadian interro
gated its enpl oyee concerning his union
activities.

(g Onh or about April 27, 1977, at its
property near 58th Avenue and Buchanan

Sreet threatened to di scharge an enpl oyee
if he engaged in union activity.

(h) On or about Narch 23, 1977, on its
property, the respondent through its agent
Tony Mendez, in the course of a speech

agai nst uni oni zati on promsed benefits to
Its enpl oyees, includ ng nedical insurance.

(i) Oh or about April 28, 1977, the Res-

pondent, through its forenman Johnny

Agustine threatened to fire any worker

who signed an aut hori zation card. "
The Gonpl aint further alleges that Respondents' viol ated
Section 1153(c) of the Act inthat it discrimnated in regard to
hiring practices, tenure of enploynent, and the terns and

5.



conditions of enpl oynent, thereby di scouragi ng uni on nenbership, by the
follow ng acts and conduct:

"(a) O or about April 27, 1977, the
Respondent through its supervisor and agents
Johnny Agustine and Tony Luna, hired crews
for thinning grapes, and discrimnatorily
refused to hire Javier Reyes, (bed Val dez.

(b) O or about June 3, 1977, the
respondent through its supervisor and
agent Felicitas Espinoza discrimnatorily
changed the conditions of enpl oynent of
Maria B ena Ferrel because of her union
activities, synpathies and affiliation.

(c) On or about June 8, 1977, the respondent
through its supervi sor and agent Felicitas
Espinoza discrimnatorily discharged Mari a

H ena Ferrel because of her union activities,
synpat hies, and affiliation.”

| shall consider each allegation, but in a different order than
that used in the Conpl aint.
[11.  GENERAL FI ND NGS

The evi dence established that Respondent Karahadi an Ranches
(hereinafter referred to as Karahadi an or Respondent) is owned by MIton
Karahadi an as a famly corporation, and farns some 570 acres of grapes,

i ncl udi ng 140 acres owned by it. Karahadian and Sons is a separate
corporation involved in packing and shipping. MIlton Karahadian is part
owner and principal officer of Karahadi an Ranches and Kar ahadi an & Sons.
Approxi matel y 250 acres farned by Respondent are planted wth Perlettes,
200 acres wth Thonpsons, 55 acres wth Cardinals, 30 acres wth Exotics
and 20 acres wth Beauty Seedl ess.

Wth mnor variations, the wtnesses agree that the 1977



season began with prunning i n md-Decenber, which continued until near the

end of January, at which tine workers were laid off.
Suckering began near the mddl e of March, and |l asted only a week. Thi nni ng

began with the Perlettes in |late March and | ast ed about

17 days, until the mdd e of April. A second |ay-off took place, and work
began again on the Bl ack Beauties on or about the 27th of April. Wrk then

shifted without |ayoff to the thinning of Thonpsons, which |asted about 8

days until the week of the 10th of My. Athird |ayoff took pl ace, and

| asted until picking began on the Perlettes around May 25, lasting until

about the 9th of June. A fourth |ayoff of one week ended with the picking of
Thonpsons in | ate June.

The nunber of enpl oyees varied wdely during this period, from

approxi nately 375 during the thinning of Perlettes, to 200 or 220 during the
thinning of Thonpsons. The overall nunber of enpl oyees, however, is
conparable to that of last year. MIlton Karahadian is the overseer and is in
charge of labor relations for Respondent. Second in command is Eddi e VWl ker,
Ranch Forenan. UWhder hi mare the crew supervisors, including Juan Agusti nez
and Felicitas Espinoza. UWhder these are the Second Forenen, including Tony
Luna, working under Juan Agustinez, and Beatrice Vel a, working under Felicitas
Espi noza. Al though testinony was i nconpl ete, it was established that Second
For enen supervi se the operation and nmay i npose discipline or give
orders, but do not possess the right to hire or fire. MIton Karahadi an,
however, testified the QG ew Forenan, or Supervisor individually determned
whet her their Second Forenen possessed this right. Juan Agustinez was not

asked whet her Tony Luna



possessed the right to hire and fire, and Felicitas Espinoza testified that
Beatrice Vel a possessed the right to discipline, but not to hire or fire
w t hout her approval .

VWrk generally began at 6:00 a.m until around June 1st, when work began
at 5:30 am, wth aten mnute break at 8 or 8:30. Wrk was conpl eted either
at noon, or a lunch break would be called for a half hour at 11:30, and work
woul d resune until 2:00 p. m

M| ton Karahadi an general |y indi cates the nunber of enpl oyees required,
but does not supervise hiring. The crew Supervisors contact enpl oyees by
tel ephone or by person in the canps. Respondent nai ntains three | abor canps
whi ch house only its enpl oyees. Approxinately 50%of the Respondents'
enpl oyees live in the canps, although some Supervi sors and Second Forenen |ive
there, including Tony Luna and Juan Agustinez, along wth the crew nenbers who
work under them Neither Felicitas Espinoza nor Beatrice Vel a were asked
where they lived, but MIton Karahadi an testified that Respondent did not
provi de canp housi ng for wonen.

In general, workers in the canps live five to a cabin. They pay no
room but are responsible for board. The O ew Supervisor purchases groceries
for all, transmts these figures to the conpany, and appropriate anounts are
deducted fromeach person's pay check. In the canps, the Supervisors and
Second Forenen "try to keep order”, and "nake sure things are running
snmoothly". They also are in charge of transporting the crews to the fields
and back.

From 1970 to 1973, Karahadi an Ranches wer e under uni on



contract wth the UFW In 1973, Karahadi an Ranches sw tched its contract
to the International Brotherhood of Teansters (herein-after referred to
as IBT), triggering a strike in 1973 called by the UFW Karahadi an
remained wth the IBT until April 16, 1977. The IBT contract contai ned
both union security and seniority clauses. The latter was understood by
MIlton Karahadian to require hiring the nost senior enpl oyees on the
first recall. Wen asked why he went fromthe UFWto the I BT in 1973,
MIlton Karahadian testified it was because his enpl oyees w shed it, but
he did not recall ever having received any authorization cards, petitions
or any other indication of enployee sentinent other than a tel egramfrom
the | BI.

Respondent recei ved several Notices of Intent to Take Access in
Decenber, January, March and May, and several Notices of Intent to
Q gani ze in Decenber or January, March, April, My and June fromthe UFW
The International Udion of Agricultural Wrkers and | ndepnedent Union of
Agricultural Wrkers also filed notices. The URWconducted an i ntense
canpai gn, including a narch | ed by Geasar Chavez, culmnating in a
representation el ection on June 24, 1977.

MIlton Karahadi an testified that Respondent was conducting
a "no uni on" canpai gn, and had hired Tony Mendez to assist in

this canpai gn sonetine in March, through the FarmBureau. Sub-
sequently, M. Karahadian testified that he had hired M. Mendez

in late Decenber or eraily January, to "help us in a canpai gn
to avoid unioni zation." Tony Mendez conducted two semnars in
that nonth for Supervisors and Second Forenen on two separate

days to instruct themon how to conduct thensel ves, and on the



requirenents of the Galifornia Agricultural Labor Relations Act. Juan
Agustinez, Tony Luna, and Felicitas Espinoza, attended
these sessions. MIlton Karahadi an and Beatrice Vel a did not.

As a further part of this canpai gn, the conpany handed out
leafl ets to its enpl oyees on four or five occasions through its
Supervi sors and Second Forenen. In addition, MIton Karahadi an
hel d neetings once or twice a week in his office wth Supervisors
on the subject of |abor relations, where the uni on was di scussed,
along wth access rights, advice on discipline, and suggestions
to supervisors on howto conduct thensel ves. |n subsequent
testinmony, MI|ton Karahadi an stated they di scussed the "do's and
don't's" of the law including not discrimnating because of
union activity, the "access rule", statenents that everything
shoul d be docunentated i ncl udi ng warni ngs for unsati sfactory
work or work habits, etc. Juan Agustinez and Felicitas Espi noza
attended these neetings.

The seniority systemat Karahadi an was crew seniority,
rather than ranch seniority. Generally, people stayed in the
sane crews. The seniority systemhas not changed over the | ast
four years and is substantially that depicted in the Goachel | a
Val l ey G ape Gop Agreenent, which appears at pages 7 and 8 of
intervenors Exhibit Nunber 1, except that M. Karahadi an did not
renenber whether there were seniority lists for 1977 as there
were for earlier years. In any event, this was enforced by
the individual Supervisors, who knew whi ch enpl oyees had nost
seniority. Furthernore, differing degrees of skill were required
for each cultural practice, so "strict" seniority was not

f ol | oned.
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V.  UNFAIR LABCR PRACTI CES - A SUWRARY CF THE TESTI MONY,

A Respondent, as part of its "no-union" canpaign, held
two neetings wth enpl oyees chaired by Tony Mendez, during working
hours, to discuss a new health benefit plan. |nsurance coverage
expired wth the IBT contract and there was enpl oyee concern over
whet her benefits woul d continue. No specific plans were intro-
duced into evidence for conparison. Hamid Al, an enployee in
Juan Agustinez' crew testified that Tony Mendez, in the course
of explaining health plan benefits responded to questions con-
cerning Respondent's "no-union" position, and prom sed "good
benefits, good pay and good i nsurance" to enpl oyees(after the
| BT left).

I n discussing neetings hel d between Supervisors and MIton
Kar ahadi an, Felicitas Espinoza testified the insurance pl an was
di scussed and she had felt it "would be the nain thing for
peopl e to vote no-uni on".

Hamid Ali testified he had asked Tony Mendez at the first
of these neetings who woul d take care of the workers if there
was no union, and that Mendez had replied: "the Forenan, the
Assi stant Forerman and the Conpany”. W en asked what they shoul d
do if there was trouble wth the Foreman, Mendez reportedly
stated: "go to the Conpany”; and when tol d the Gonpany woul d
listen only to the Foreman, responded: "I can't help that, go to
the union"; to which Ali responded that the union would say there
was no contract and they could not hel p and Mendez did not respond
further.

Aicia Lopez, an enpl oyee, testified Mendez was asked by

her why the boss did not want the union, and only | aughed in

11.



response. He said he had come fromthe Conpany to offer a nedical plan
because the Conpany did not want a uni on due to what had happened in years
past .

At the second neeting an "Anrerican” fromthe | nsurance conpany spoke in
Engl i sh while Tony Mendez translated i nto Spani sh and expl ained all the
benefits the workers woul d recei ve under the plan. Lopez did not recall
anyt hing sai d about whether the plan woul d be effective dependi ng on how t hey
voted in the forthcomng el ection.

B O April 15, after expiration of its contract wth the IBT,
Respondent raised its enpl oyees wages to the prevailing Goachella Val l ey and
U-Wrate, froma base rate of $2. 70/ hour to $3.50/hour. Respondent testified
it had previously raised wages in April (see, e.g., Intervenor's Exhibit #2).

C Wile no violation of the rule against granting discrimnatory
access was charged, evidence was received rel evant to possible anti-uni on
notivation, to the effect that Johnny Maci as, an ex- Teanster organi zer
presently working for the International Union of Agricultural Enpl oyees, was
seen entering the ranch on or about the 27th of April at about noon, after the
11: 30 lunch hour, and that three Supervisors, including Juan Agustinez and
Tony Luna saw himenter. Hamid Ai testified Johnny Macias stated he had
been given an hour by the conpany to speak wth the workers, that he stayed 30
or 35 mnutes, and that he did not observe any foreman or supervisor ask him
to | eave. Respondent's wi tnesses deni ed any such permssion was given,

however, and testified Maci as was asked to | eave after 10 m nut es.

12.



D Hamid Al was enpl oyed in March at Respondent's ranch, and has been
active in union work since his arrival fromYenen in 1969. He spoke in March
1977, with "Johnny" (Juan) Agustinez in the conpany of All Nage and one ot her
worker. M. Agustinez inquired whether he was a nenber of the | BT, to which
he responded in the affirnati ve, and produced, on request, an IBT card. At
this point Agustinez reportedly offered himthe job, but added, "but | don't
want you going to the URW.

A'i Nage, who had sone difficulty understandi ng
questions via translation, but subsequently testified accurately in English
stated that he had been a UPWsupporter since his arrival fromYenen in 1975,
and that on the date in question Agustinez had stated that if he wanted a j ob,
"don't go with Chavez". Juan Agustinez, on the other hand, denied that this
portion of the conversation took place. He testified he asked about |BT
nenbership in order to determne whether it woul d be necessary to deduct an
initiation fee, as well as union dues, fromtheir paychecks.

E O Sunday, April 24, after a week's layoff, Hamid Ai

spoke with Juan Agustinez in the norning in the canp kitchen in

the presence of several other enpl oyees, including Ali Nage.

Wien asked when work woul d start, Agustinez reportedly asked where

Hamid had been for two weeks. Wen he responded that he had been in Indio,
Agustinez reportedly stated, "Liar. You ve been in Chavez' office", "I see
you all the tine behind the Chavez office in Coachella", and, "if you sign
card for union, you and your friends wll be fired'. Hamid reportedly stated

he could not do that, and Agustinez renarked, in Arabic, "no habahaba",
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which Hamid translated as "no nake any trouble". Hamid testified the word
mght have four neanings: "don't nmake any trouble”, "don't go with the union",
"don't nmake any |ove" and the last, an apparent obscenity which he refused to
transl ate

Ai Nage recalled the incident and corroborated Hamid Ali's testinony.
He stated Agustinez said, "I sawyou at Chavez' place" but did not know what
Agustinez had neant in saying "no habahaba'. Nage recal | ed, however, that Tony
Luna was present, and that he had said "I don't want anyone to work with
Chavez. |If Chavez is going town, I"'mnot going to work ever.” Ai was not
recalled to verify this statenent.

Agustinez testified he had not seen Hamid at the UFWhal|l in Goachel | a
during layoff, but knew where it was. He testified he had no conversation
wth Hamid Ali about the union at that tine, and had not been in the canp
until just before work started.

F. Oh April 26, 1977, WlliamF. Mnning, an attorney with the UFW
| egal office nornally based in Salinas, net wth Hamid Ali at the UFWfield
office in Goachella, and at about 10:00 p.m went wth himto the kitchen at
one of Respondent's |abor canps, where they proceeded to prepare a neal. (See
General (ounsel's Exhibit #2.) Tony Luna entered the kitchen and, accordi ng
to M. Mnning asked, "Wat's going on here?" and, |ooking at Mnning, "lIs he
wth Chavez?'. M. Mnning was wearing a button wth "M ctoria Goachel | a* and
the "union eagle" onit. Hs car had a UPWbunper sticker on the back. Luna
returned to the area of the door, stood and stared for about 45 seconds, then
left. Mnning and Ali ate, discussed the union canpai gn at Karahadian and in

Qoachel | a, cl eaned up and began to | eave, but
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the door, which stuck briefly, then opened and they observed Luna backi ng
away. Luna asked "Are you going wth the UFV?" Mnning did not respond and
| eft.

Ai's testinony agreed. He recalled Luna asking, "Wio's this, wth
Chavez?", and observing through a w ndow next to the door, Tony Luna's body
pressed up wth his ear against the door. Alight was directly outside the
door. He recalled Luna asking, "You fromUWW several tines before Mnning
left, and asking Ali after Mnning had | eft whether he was in Chavez' s
of fice.

Tony Luna recal | ed only aski ng who the person was, asking his nane,
getting a drink of water and returning to bed.

G O April 27, Hamid Ali testified he was working in the field
wth Ali Nage when MIton Karahadi an arrived, and asked himif he was wth
Chavez, whether Chavez had shot his friend, which Ali believed had reference
to Nage, and whether Chavez could be his friend. Ai interpreted this as
neani ng Karahadi an was trying to convi nce hi m Chavez woul d shoot his
peopl e.

A'i Nage, whose car had been shot at a week before

thinning, testified he had heard Karahadi an say to Hamid, "Wat happened to
your friend who was shot? DO d Chavez send soneone to kill hin? Do you want
your friend to be killed?" and, "Dd you like that Chavez sent soneone to
shoot your friend?".

MIton Karahadi an, on the other hand, testified that he spoke
wth Hamid but did not recall whether Chavez was brought up. He then
testified he had asked, "Howis Chavez doing?'. He recalled aski ng how
Hmid s friend was, but did not ask whether Chavez had shot his friend s

car, as he had
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understood it was a fued between Arabi ans.

H O April 28, Hamid Ali spoke w th other enpl oyees about signing
aut hori zation cards for the UFWand saw Juan Agustinez observing him Later
that day, at about 10:00 A M Agustinez cane up and asked himto sit down,
saying he wanted to talk, and that: "The Conpany sent ne to you. No sign
people in field or anywhere. If you do, you and your friends wll be fired".
Reportedly, Hamid told "Johnny", "You can't scare the workers - you wl| get
introuble wth the law'., to which Agustinez responded, "It's not ne, it's
the Conpany that told ne to talk to you." Qher workers who were present then
said they had heard himsay it. A i Nage corroborated, stating Agustinez had
said "I was sent by MIton Karahadian to you. Don't sign up the workers for
Chavez. Sop signing, don't pass leaflets to them |If | see you again, |
will fire you and your friends." Hamid reportedy said, "Johnny, don't scare
the workers. If you scare the workers | wll go talk to the ALRB', at which
poi nt Agustinez said he hadn't said it, and other workers who were present
sai d yes, he had.

Juan Agustinez offered no testinony concerning this
incident, after then a general denial. A one point, however, he was asked if
he knew whet her Hamid was organi zing for the UFWand answered that he di d not
know A few questions |ater, Agustinez responded that he saw Hamid hand out
| eafl ets every day for the union, and had been given a UFWleaflet by him
Hamid Ali testified he was a nenber of the FWQew Coomttee for his crew
and had been a UFWorgani zer fromthe start at Karahadian. H's union activity

was open and acknow edged, and took place daily. Ai Nage tes-
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tified he had not discussed his testinmony wth Hamid, and all quotations
cited above as those of Nage, are fromthe Arabic translator.

. Javier Reyes was enpl oyed at Karahadi an on February 27, 1977, and
worked in thinning. He was laid off on April 13, and reapplied for work on
April 27, during the thinning of "Bl ack Beauties". Juan Agustinez called the
evening before the 27th and told himthere was nore work. Javier Reyes
testified he went to work wth his father and nother and Oved Val dez, and that
he and Qved were located in row 10, (See General Gounsel's Exhibit #3), while
his father and nother were at the other end. Qi ppers were handed to everyone
but Javier, Oved and Javier's parents. dippers were first given out, Reyes
testified, torows 8-1, then torows from1l to 25. A wonan in row 9 was al so
not given clippers, but belonged in a different crew

They asked Juan Agustinez why they were not hired and were told only 50
enpl oyees were being hired. CGher enpl oyees, he stated, took their place.

Javi er Reyes had signed a UFWaut hori zation card in March, lived with
his parents outside the canp and had spoken w th UFWorgani zers about five
tinmes a week, everytine they came. He spoke to other enployees during his
break tinme and had hel ped Hamid Ai translate from Spani sh into English for
I ndi vi dual s who wi shed to sign authorization cards 2 or 3 tines prior tothis
incident. He kept WFWliterature in his shirt pocket where it was visible,
and on one occasi on had been approached by a supervi sor while he spoke wth a
UFW or gani zer .

A layoff followed shortly thereafter, and Agustinez called
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Reyes at hone and asked himto cone back for picking.

Roberto de la Qruz testified he had been an organi zer with the UFW
for five years and worked at Karahadian. He had known the Reyes famly for
several years, and they were union supporters He stated Javi er Reyes had
sought hi mout when he canme to the fields.

Juan Agustinez testified MIton Karahadian had told himto hire only
50 peopl e, a fact confirned subsequently by Karahadi an, and that he told the
workers present of this fact before they went into the rows. He then told
Tony Luna to hand clippers to the people in rows 1-25, and those in rows 26
or above would not be rehired. nly Tony handed out clippers and Agusti nez
did not see himdo so. He did not see Reyes or Valdez in the vines, but
only at the side of the road, and did not talk to them nly Adrian Reyes,
Javi er Reyes and Qved Val dez were not re-hired. Two individuals were hired
who were not regularly in his crew

Tony Luna testified generally corroborating Agustinez. He recal | ed
the Reyes, father and son, at the end of the 26th row, and di d not
recall Oved Valdez. He handed clippers out rowby rowfromrow1l to 26.
The two new i ndi vidual s who were hired were Charlie Bbreo, the brother
of Luna's son-in-law, and a worman recommended by Linda Pugal , daughter
of a previous foreman (for 15 years). (For details, see Respondents'
Exhibit #2). Neither Agustinez nor Luna, by their own testinony, knew
of Javier Reyes' union activities. No testinony was heard confirmng
union activity by Qved Val dez or Adrian Reyes.

Respondents' Exhibit #6, pay records for Juan Agustinez' crew

reveal the names of Regina A Tugas, Maria G Mrguez,
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and Charles Il. Ebreo as having worked on this crewfor the first tine for

the pay period ending My 3. |In Respondents' Exhibit #2, the word "card" is
witten behind each of these individual's names, and additional ly, after the
names of Enma Rodriguez and Betty L. Ebreo, whose nanes do not appear at all
I n Respondents' Exhibit #6, but who are shown in Respondents' Exhibit #2 as

havi ng begun work the follow ng day, after 3 others had quit.

Juan Agustinez testified Betty Ebreo was Tony Luna' s daughter, but she worked
only one day, and these two were hired to bring the nunber back up to 50.

The UFW inits Brief has listed the nanes of 26 nenbers of Agustinez crew
who worked on April 27th but had less seniority than Javier Reyes (at pp. 18-
19) , derived froman anal ysis of Respondents' enpl oynent figures, as

fol | ows:

Adrian Reyes Beltran, Javier Reyes' father, testified he had been
told only 50 people woul d be hired and that he was in the 26th row w th
another man. Hs wife was not there. He stated he saw Javier and Qved in
the first 25 rows, and saw Tony passing out clippers the entire tine,
begi nning at Row 1. These four were the only ones who did not receive
clippers, and were told they mght seek additional work on sone other crew

J. Maria Hena Ferrel had worked as a farmworker for six years
during whi ch period she had never been fired, disciplined or had her work
critized, and was enpl oyed at Karahadi an on March 14. She worked from My
25 as a packer, until she was di scharged on June 8. She testified she
regul arly passed out UFWIl eafl ets and buttons every day and tried to obtain
signatures on authorization cards. There were no other packers who handed

out literature for the union. O June 1, she had passed out
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| eafl ets, for the first time, in the packing trailer at about in
5:40 AM Work had started at 5:30, but there were no grapes

yet to pack. Felicitas Espinoza, her Supervisor, warned her
if she passed out fliers again, on conpany tine, she would be

fired.. [see, e.g., Respondents' Exhibit #1 (6)]. She testified
she had not been warned not to hand out buttons. She recalled
havi ng said there were no grapes and nothing to pack yet, to

whi ch Ms. Espi noza responded: "Don't worry, you shoul d be there
standing ready." Ferrel testified she was unaware that she was
bei ng paid by the conpany for the period prior to arrival of the

gr apes.

O June 1, the sane day, Beatrice Vela, Second Fore-
man in charge of packing, approached her and told her to "go and
pi ck" because there were not enough grapes. Ferrel felt this was
discrimnatory, and prefered packing to picking, citing the

foll ow ng reasons: picking requires nore work in the sun; you
are required to carry a heavier box further; you nust put nore
into your box; it takes longer to fill a box; in general it is
harder work; and the pay is better for packers. This latter

assertion was contest ed.

she said there were "others here with | ess seniority,
why are you taking ne down?". Then Beatrice selected sone others to go
wth her. M. Ferrel stated she had been of fered
work as a packer, not a picker, and did not recall any packers
ever being taken off before to pick. The first day she picked

25 boxes, and the second day 8, before she was ordered back to
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packi ng.
Beatrice Vela, second in conmand to Felicitas Expi noza

stat ed Espi noza had nade the decision to swtch packers to picking
and that no one had conpl ai ned, but Ferrel had asked why, and had
been told it was just for that day, but |ater had said "you took
the people with nore seniority off the trailer.”" Vela said shedid not
know about seniority. She testified she had asked ot hers

to pick before asking Maria H ena, because she was a di stance

off. She had been present earlier when Espi noza had warned

Ferrel about passing out |eaflets.

K O June 5 M. Ferrel was interviewed on a | ocal

radio station, She identified herself and her enpl oyer, her

crew and crew boss, and spoke about the advantages of a uni on
contract. The programwas broadcast twice. She regularly pre-
pared a list of workers in the crewto nmake certain no one was
being fired, and checked it each day before work, during the
break and after work as well. She has supported the UFWand been
a farmworker for six years, since her immagration from Mexico

in 1971. No other workers in packing passed out |eaflets or

buttons. She wore union buttons to work every day fromJune 1.

O the day she was discharged, Ms. Ferrel passed out
about 40 UFWbuttons and sone | eafl ets, then waited for the
trailer and grapes to arrive. A worman arrived |late for picking,
Ferrel walked a few feet toward her and handed her a button, and
was termnated by Ms. Expi noza [see Respondents' Exhibit #1(a)],

who stated fromseveral feet away, over her shoul der, "you're

fired."
Felicitas Expinoza testified she had been "crew boss"
21.



si nce March 15, 1977, and before that had worked as a packer and pi cker.

Her testinony agreed with that of Ms. Ferrel in respect to the warning
issued on June 1. She was not a wtness to the transfer frompacking to
picking. Her testinony |ikew se agreed with that of Ferrel on the events of
July 8, leading to her discharge, with one exception. Espinoza testified
that on several occasions Ferrel had "nocked" her, by mmcking her orders,
| aughi ng, etc. She testified this behavior "got on her nerves", that it was
enbarrasing and that she had cried about it, but also, testified she had not
heard the mmcking herself, but had been told about it by others. She
could not renmenber any incidents wth exactitude, and never warned Mria
Hena or spoke with her about it. She testified this conduct was "in ny
mnd" when she decided to termnate Maria Hena. She felt people were

"l osing respect” for her as a crewboss, and "becom ng disorderly" in that
bef ore there had been "no conpl ai nts" about anythi ng and now t here were
"conpl ai nts about everything" and they were "al ways conpl ai ni ng about every
little thing". She thought Maria Hena was "trying to prove a point to the
peopl e that we were afraid of her." Espinoza testified she had warned

anot her UFWorgani zer, Santiago Qrozea, not to hand out union |eaflets on

Conpany tine, and that he had violated the rule a second tine, but had not
been fired because Beatrice Vel a had been present at the tine and w tnessed
the violation, not she.
Ferrel was recalled as a rebuttal wtness, and testified she
had never contradicted Espinoza's orders or "got in the way of her orders", or
"nocked” her. She did not renenber being told she was to pi ck one day only,

but recall ed overhearing, wth other pickers, Espinoza |aughing sarcastically
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and stating to Beatrice Vela, within hearing of the crew

"Nobody around here has got seniority.” She felt Expi noza had nocked her
She denied discussing Esoinoza wth other workers or naking comments
behi nd her back.

Maria Marquez was also called in rebuttal, and testified she
had worked in the packi ng shed across the conveyor belt fromFerrel, and
never heard her speak wth other nenbers of the packing crew, and did not
hear Espi noza give orders or Ferrel nock them

There were no other wtnesses or relevant evidence, and on the
basi s of the above testinony and ny observation of the deneanor of the
w tnesses, | nmake the follow ng findings of fact not already indicated in

the foregoi ng sumary.
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FI ND NS GF FACT

A The health insurance pl an was vi ewed by Respondent and at | east
one of its Supervisors as directly related to the uni on canpai gn
Respondents' intent was to hire Tony Mendez "to help us in a canpaign to
avoi d unioni zation." Wen the sane Mendez appeared to explain benefits
under the plan, translate for an insurance conpany representative, respond
to questions concerning the conpany's attitude toward the union, and to
state, according to uncontradicted testinony, that he had come fromthe
conpany to of fer a nedical plan because the conpany did not want a uni on
the burden can certainly be said to be fully on Respondent to offer sone
expl anation, beyond the fact that it thought its enpl oyees were interested
in such a plan, and the old plan was expiring. This burden Respondent did
not meet. This offer of benefit was plainly cal culated to influence
Respondent s’ enpl oyees in their choice of a collective bargai ni ng represen-
tative.

B. The unilateral grant of a wage increase of $.80 an hour, an
appr oxi mate 30%i ncrease, to exactly the prevailing union wage, in the context
of an el ection canpaign, could only result in Respondents' enpl oyees
concl udi ng they had nothing to gain fromvoting for the union. Respondent
failed to neex. its burden of proof, by failing to cone forward with any ot her
rational e than that it had rai sed wages previously in April. A though
Respondent did not directly link a pay raise wth its "no-union" canpaign, its
enpl oyees woul d be likely to nake this connection on their own. No specific

reasons were offered as
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to why the increase could not have been postponed. Again
Respondent did not neet its burden of proof.

C No conclusion of discrimnatory assess can be
drawn fromthe conflicting testinony regardi ng Johnny Maci as,
particularly, as there is no nention of the incident in the
second consol i dated conplaint, although it is nentioned in the
correspondi ng charge. Neither can any inference of discrinmna-
tory ani nus be drawn, as the testinony concerning M. Macias'
comments to M. Ali as to what had been communi cated to hi mby
the conpany are "hearsay on hearsay" (although this objection
was not raised at hearing), and inherently unreliabl e,
given the corroborative testimony of Respondents' w tnesses.

D The statenents nade to Hamid Ai, and fully corro-
borated by Ali Nage, but not recalled by their supervisor, Juan
Agustinez, on the occasion of their hire, based on ny observation
of the deneanor of the w tnesses, and the substantial, neshing
of the testinony of the two principal wtnesses for General
Gounsel , are found to have been nade. The charge, however, is
one of interrogation concerning union affiliation, rather than
threat, which was the essence of the w tnesses testinony.

The UFWargues in its Brief (at p.20) that because

there was no testinony establishing a cl osed shop agreenent
wth the IBT, any interrogation concerning uni on nenbership

is unlawful. Wth regard to questions concerni ng nenbership in
the Teansters, however, it is clear that a conpany under union

contract, where there is a security clause, nay inquire

i nto uni on nenbership, and therefore, with regard to this portion

of the conversation, no violation of the Act occurred. Wth
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regard to that portion referring to the URW however, the
testinony fairly established that M. Agustinez acted beyond his
authority under the law, by intimdating, restraining and

coer ci ng enpl oyees through the use of threats of reprisal for
exercising their rights under the Act.

E Wthregard to the threats nade by Agustinez on or
about April 24, again the testinony of Ali and Nage is corro-
borative, while Tony Luna was not questioned concerni ng the
incident at all, and Agustinez testinony consisted of a sinple
denial. Based on ny observation of the denmeanor of the w tnesses,
and the fraganentary nature of the testinony given by Respondents'
w tnesses, these renarks are al so found to have been nade.

In addition, Agustinez remarks clearly create an
i npressi on of surivellance, indicating that the UFWoffi ces
wer e bei ng wat ched, and any enpl oyees visiting there woul d be
known to their supervisors.

Respondent argues inits Brief (at p.4 and ff.),
that Agustinez was not even present in Qoachel la during the
tine of the alleged incident. This is by no neans, however,

clear fromthe testinony, which permtted considerable tine for

the conversation to have taken pl ace.

F. Goncerning the incident in Respondents' |abor canp
on or about April 26, the extrenely detailed report of M.
Monni ng, an attorney, and its corroboration by M. Ai, nake the

sinple denial of M. Luna incredi ble. Based on ny observation
of the deneanor of the wtnesses and their detailed recounting

of the incident, I find M. Luna to have unl awful | y interrogat ed,

and created an inpression of surveillance of its enpl oyee.
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G Wile certainly not a threat, the admssion by M. Karahadi an t hat
he asked M. Ali, on or about April 27, how Chavez was doing, is sufficient to
constitute an interrogati on concerning union activity. M. Kaharadian' s
recal| was hazy, whereas the testinony of Ali, and especially Nage, who, as
the concerned party can be expected to have renenbered the incident wth sone
accuracy, was precise and detailed. For this reason, | find the all eged
interrogation to have taken place. A though M. Karahadi an nay not have
i ntended anything threatening by his remarks, they were fairly understood as
containing veiled threat. In part, this may have been due to | anguage
difficulties. | find, however, that while an interrogati on occurred, a threat
did not, since M. Karahadian's renark coul d easily have been m sunderstood or
m si nt er pr et ed.

H The threat nade by Agustinez in the field to Ali was corroborated by
Nage, and not referred to at all by Agustinez, except by generally denyi ng
havi ng had any conversation wth Ali on the subject of the union. The
testinony established a clear threat to fire enpl oyees for exercising their
right to self-organization. Wile Ali and Nage agreed that Agustinez stated
he had been sent by Karahadian, this woul d agai n be doubl e hearsay, and was
contradi cted by general statenents nmade by Karahadi an and ot her w t nesses
concer ni ng advi ce given under the ALRA to supervisors as to howto act. In
any event, it is inherently untrustworthy, and no concl usion can be reached as
to whether M. Karahadi an personally directed that M. Ai be spoken to. For
the above reasons, as well as ny observation of the denmeanor of the wi tnesses,

| find the threat took pl ace as
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char ged.

. Qoncerning Javier Reyes, the testinmony is in conflict. Wile Javier
and his father, both General Counsel w tnesses, placed Javier and Oved in the
first 25 rows, Agustinez did not observe themin the rows and Luna observed
themat theend, after the 25th row Luna' s testinony may be di scounted,
however, not only because of his failure to recall the surveillance incident
at the | abor canp, but al so because the brother of his
son-in-l1aw recei ved one of the two disputed positions, in violation
of crewseniority, while the friend of a daughter of an ex-
supervi sor received the other position. Furthernore, on the
follow ng day, M. Luna s daughter received enpl oynment in the
crew again in violation of crewseniority.

Bot h supervisors, however, testified they had noknow edge of the
union activities of Javier Reyes (Valdez and Javier's father were apparently
i nactive), and Javier Reyes' invol vement was not nearly as great as others.
Wiile it is clear,therefore, that a violation of seniority took place, it is
probabl e that the notivation of Respondent was nepotisim rather
than anti-union aninus. This is confirned in the fact that Agustinez cal |l ed
the Reyes' after the layoff and offered t hemre-enpl oynent.

The failure to call Qved Valdez was critical here.

Wi | e Respondents’ supervisors nmay easily have observed Javi er eyes speaki ng
wth union organi zers, translating for Ali, or pocketing union literature,
not hi ng was offered to prove such know edge or explain why it was acted on.
Neither was Reyes' rehire after |ayoff explained, or any plausi bl e reason

gi ven why
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the week of April 27th was nore critical to the union's canpai gn, than the
period of his rehire only two weeks later. | find, therefore, that Respondent
did not discrimnatorily refuse to rehire Javier Reyes and Oved Val dez on
April 27, 1977.

J. As regards Mrria Hena Ferrel's transfer from packing to pi cking,
the testinony is again in conflict. However, the fact that transfer
occurred on the sane day as the warning to Ferrel, on the first day she wore
a union button and passed out union literature, together wth testinony
establishing her hire as a packer, wthout being told she woul d have to
pick, and the fact that this was the only occasi on on whi ch these enpl oyees
were transferred frompacking to picking, create an inference that her union
activities were the responsi bl e cause. Furthernmore, Ferrel's testinony in
rebuttal that Espi noza had | aughed and | oudly deni ed the existence of
seniority, can be added to the fact that Vela admtted havi ng been present
during the warning. She al so stated that Ferrel had asked her about
seniority. She testified, however, that she had picked others first, as
Ferrel was sone distance off. Yet, her testinony did not nake it clear why,
If Ferrel was not in the imediate vicinity of the other assigned workers,
she nonet hel ess added her to the group. Since creww de seniority was
admtted by M. Karahadi an, and Ms. Espi noza was a supervi sor under the
Teanster contract, it-should have been followed. | therefore find, for the
reasons nentioned above, as well as ny personal observation of the denmeanor
of the wtnesses, that a violation of seniority took place in the tenporary
re-assignnent or transfer of Ms. Ferrel to the lower job classification of

pi cking, and that this re-
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assignnent or transfer occurred by reason of the know edge of her supervisors
that she favored the union, and was a result of their anti-union aninus.

Wil e a business justification may have existed for the transfer, picking did
not, inthis instance, require greater skill than packing, and seniority ought
to have been fol | owed.

K Wth respect to the discharge of Maria Hena Ferrel, it is agreed
that she was fired while engaged in organizing activities on behal f of the
union, that she violated a conpany rul e agai nst distribution of union
literature or buttons on conpany tine, and that she had been warned previously
not to pass out literature on conpany tine. The issue, therefore, is one of
cause vs. pretext.

Her earlier discrimnatory transfer, however, together with the
testi nony of Ms. Expinoza concerning Ms. Ferrel's alleged "nocking", which was
"in ny mnd" when Expinoza termnated Ms. Ferrel, and Expinoza' s comments to
the effect that Ms. Ferrel's behavi or had di mni shed her authority and created
"conpl ai nts about everything”, in dimnution of her control of the creware
sufficient to raise an inference of discrimnatory intent. Mreover, there
was no testinmony to the effect that work was disrupted by the passing out of a
singl e button, and anot her worker, who had been simlarly warned, was not
fired on the second occasion. Wiile this was allegedly a result of the fact
that Ms. Espinoza had not been present during the infraction, this reasoning
was not expl ai ned or obvious to Respondents' enployees. A natural conseguence

woul d therefore be for Respondents' enpl oyees to viewits
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behavi or as discrimnatory and punitive. |In ny observation of the dermeanor of
Ms. Espinoza, it was clear that the decision to termnate Ms. Ferrel was a
highly enotional one, and that she considered the union's organi zational drive
to be a personal threat to her reputation, position and power. She

also testified favorably concerning the conpany's "no-union policy" and the

offer of heal th i nsurance.

In sum | conclude that the di scharge of Maria Hena Ferrel was
pretextual and, in part, based on her activities as a union organizer. Wile
cause existed for her termnation, it was outweighed in the mnd of her
supervi sor by anti-union aninus. Her highly subjective and enoti onal
attitudes toward union organi zers, and the exerci se by enpl oyees of their
rights to "conpl ain about everything"” in a context of great personal

hostility, led directly to the discharge.
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QONCLUS ONS GF LAW

. Ceneral DO scussion of Law

Respondent is charged with several violations of Section 1153 of
the Act, which provides:
"It shall be an unfair labor practice for an

agricultural enployer to do any of the
fol | ow ng:

"(a) To interfere wth, restrain, or
coerce agricultural enployees in the
exercise of the rights guaranteed in
Section 1152 . "

Section 1152 provides, in pertinent part: 11

"Enpl oyees shall have the right to sel f-organi zation,
toform join, or assist |abor organizations, to
bargai n col | ectively through representatives of their
own choosing, and to engage in other concerted
activities for the purpose of collective bar gai ni ng
or other mutual air or protection. :

Respondent is al so charged with violating Section 1153(c)

of the Act, which declares it an unfair |abor practice for an

enpl oyer "By discrimnation in regard to the hiring or tenure of

enpl oynent, or any termor condition of enpl oynent, to encourage
or di scourage nenbership in any | abor organi zation; "

Section 1148 of the Act requires the Board to "fol | ow

appl i cabl e precedents of the National Labor Rel ations Act, as
anended. ".

nly a fewof the violations found to have been coormtted
by Respondent require extensive |egal discussion, and for this
purpose simlar fact situations wll be grouped together in the
sections which fol | ow

Sections 1153(a) and (c) of the Act are identical to
Sections 8(a)(1l) and (3) of the National Labor Rel ations Act,
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permtting extended di scussion of N_RA precedent.

1. Gant or Promse of Benefit - Heal th I nsurance and Vge

| ncrease P ans:

Wi le the basis of this charge generally consists of state-
nents nade by conpany representatives, Section 1155 of the Act
provi des:

"The expressi ng of any views, argunents,
or opinions, or the dissemnation thereof...

shal | not constitute evidence of an unfair
| abor practice... if such expression contains
no.... promse of benefit."

This latter qualification nmakes cl ear NLRB policy that
promses of benefit are not to be protected as enpl oyee "free
speech".

The granting of a wage increase or inprovenent of benefits
during an organi zational canpai gn has been held to be an inter-
ference with enpl oyees' protected rights, on the rational e that
"interference is no less interference because it is acconplished
through allurenent rather than coercion.” NLRBv. Gow CGan (0.,
138 F. 2d 263, 267, 13 LRRM568 (CA 8, 1943), citing Wstern
Cartridge (. v. NLRB, 134 F.2d 240, 244, 12 LRRM 541 (1943).

In Indiana Metal Products Corp., (1952) 100 NLRB No. 161, 30

LRRM 1393, enf d. on this point, 202 F.2d 613, 31 LRRVI 249 (CAT,

1953), it was held that a grant of insurance benefits close to
an el ection wthout satisfactory enpl oyer explanation is an
unfair |abor practice. The court stated:

"The conpany argues that no strings were

attached to the offer and no threats to
w thdraw the benefits if the enpl oyees
persisted in supporting the union, but
such considerations are by no neans
control l'ing.
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As the court stated in My Deot. Sores Co. V.
N.LLRB , 326 US 376, 385 66 S Q. 203, 209, 90
L.Ed. 145, "It interferes wth the right of self-
organi zation by enphasi zing to the enpl oyees t hat
there is no necessity for a collective bargaini ng
agent. ' " .

See al so, Medo Photo Supply Corp. v. NLRB, 321 U S 673 (1944).

Wth respect to the wage offer, it is settled that benefit
I nprovenents instituted by an enployer wll not constitute an interference
wth protected rights under the NL.RA if they are instituted in
accordance wth an enpl oyer's historical pattern of nmatching or inproving

benefits granted by conpeting enpl oyers. J.P. Sevens & Go. v. NLRB, 406
F.2d 1017 (4th dr. 1961).

An enpl oyer may, of course, change the existing conditions of
enpl oynent, even before an election, if the change is separately justified

by a legitimate busi ness purpose, NNRB v. Syletek, Ov. of Pandel - Bradford,

Inc., 520 F.2d 275 at 280 (1975)., and the af orenenti oned probl ens do not

exi st.

The burden, however, is on the enpl oyer, International Shoe
(., 123 NLRB 682 (1959)

In D Yoaville Manor Nursing Hone, 217 NLRB No. 36, 89 LRRV
1060 (1975), enforced, 526 F.2d 3, 90 LRRM 3100 (CA1, 1975); . Tomy's

Spani sh Foods, Inc., 463 F.2d 116, 80 LRRM 3039 (CA9, 1972), it was held

that an increase in existing insurance coverage prior to the union
representation el ection constituted a violation of 8 (a) (1), as an offer
of prohibited benefit:

"al t hough an enpl oyer previously considered granting
heal t h i nsurance i nprovenent and wage i ncreases
prior to the petition for el ection, its announcenent
of its intention
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to grant then shortly after a union

organi zi ng canpai gn began was unl awf ul ,
since the enpl oyer's conduct was cal cul at ed
to influence the enpl oyees to wthdraw their
support fromthe union and was thus a
violation of the Act."

See also, NL.RB v. Newran Geen, 401 F.2d 1 (CA 7, 1968).

It is clear that a grant or promse of nedical benefits
or a hospitalization plan, for the purpose of discouraging
enpl oyee organi zation, is a violation of Section 8 (a)(1).
Cedartown Yarn MIls, Inc., 84 NLRB 1(1949); Popeill Bros, Inc.,
101 NLRB 1083 (1952); Vdters Distributing Co., 182 NLRB No. 141
(1970; Regal Alumnuim Inc., 436 F.2d 525 (CA 8, 1971); Arlines
Parking, Inc., 196 NLRB 1018 (1972).

This is especially the case where the timng of the plan
is such as to interfere in the union sel ection process.

Cedartown Yarn MIIls, Inc., supra; Popeill Bros, Inc.,
supra; Engl ewood Lunber Co., 130 NLRB 394(1961); Gainsville Pub-

lishing ., 150 NLRB No. 60 (1964).

The sane considerations prevail where the enpl oyer
unilaterally rai ses wages. Indeed, the untinely granting of
wages or other benefits has been hel d presunptively illegal.

The Board' s decision in J.C Penney Go., Inc. 160 NLRB
279 (1966), enp.d, 384 F.2d 479 (CA10, 1967), has thus been cited

for the proposition that "a presunption of illegality attaches
to benefits granted prior to an election.” See, e.g., Perl,
"Ganting of Benefits During a Representation Hection; Validity
of NLRB General Rule", 18 Lab. L.J. 643, 646 (1967). See also
Ventre Packing (o., Inc. 163 NLRB No 47 (1967). This is

especially true where there are other unfair |abor practices.
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See Gary Conpany Inc., 164 NLRB 154 (1967); Borden Cabi net Corp.,
159 NLRB No. 99, (11966).

In J.C Penney , as in this case, the enpl oyer's" nornal
practice was to grant wage increases to its enpl oyees approx-
imately once a year. The Trial Exam ner, whose opi nion the Board
adopted, wote:

"Wth a decision in the representation

case immnent and the possibility of an

el ection soon thereafter a natter of

reasonabl e expectation, | find it hard to

under st and why the Respondent felt inpelled

to grant the increases at the

time it did As natters actually deve-

| oped, had the Respondent w thheld action

for another nonth, the el ecti on woul d have been
hel d and the Respondent woul d have grant ed

the wage i ncreases wthin the sane span of

tinme it custonarily followed..." (enphasis added)

in cooment on J. C Penney, Professor Gornan has witten

"A though the inference that the increase

was notivated by a desire to defeat the union -
rather than by a desire to perpetuate the past
practice - was by no neans conpel ling, the Board
and court drew such an i nference, and hel d t hat
t he enpl oyer coul d have waited anot her nonth
until the el ection had been hel d before granting
the increase while renmaining wthin the practice.
The Board has in fact found illegal the
announcenent of a benefit during art el ection
canpai gn even t hough the conpany deci si on was
nade before the advent of the union."

Gorman, Basic Text on Labor Law (1976), 166.

In Engineers & Fabricators, Inc., 156 NLRB 919 (1966),

an enpl oyer had over several nonths in 1962 and 1963, granted a

substantial nunber of nerit increases to its enpl oyees:

"In 1962, the enpl oyer granted nerit
i ncreases over six different nonths.
Wth regard to 1963, during the first
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part of the year the enpl oyer

handed out nerit increases in four
different nonths. During the latter

part of 1963, the enpl oyer handed out
additional nerit increases in August

and on Novenber 21. In 1964, a large
nunber of nerit increases were granted

in My, and additional nerit increases
wer e announced on Novenber 12, six days
before an NLRB el ection. In spite of

the enpl oyer' s past practice of granting
a substantial nunber of nerit increases
at frequent intervals during each year
and absent any finding that the Novenber
12 increases were pronpted by the union,
the Board hel d that Novenber 12 increases
violative of Section 8(a)(1) of the Act
on the ground that they were "not clearly
required by past practices just prior to
an election.” (enphasis in original)

The Board further stated:
"The Respondent had no legitinate interest which

could not be just as well served by waiting until
after the el ection to announce

this large group of nerit increases."

See al so, International Shoe Co., 123 NLRB 682, 43 LRRM
1520 (1959).

In Northwest Engi neeri ng Gonpany & Lhited S eel workers of

Arerica, AFL-AQ 148 NLRB 1136 (1964), Respondent's enpl oyees

began circulating petitions through the plant in order to obtain

a nore satisfactory health and accident insurance plan, to go into
effect on the date the old plan expired. Despite enpl oyee interest
and the correspondence of the date to that of the date of expiration
of the old plan, the Board rejected the opinion of its Trial
Examner, and hel d:

"It cannot be persuasively naintained that the

timng of the announcenent was thus gover ned

by factors other than the pendency of the

el ection. UWnder these circunstances, we

concl ude that the Respondent deliberately
del ayed announcenent of the new plan until a

37.



tinme when it woul d have the greatest inpact
on the election and that it thereby viol ated
Section 8(a)(l) of

the Act." 3

In a footnote, the Board stated: "The Respondent never clai ned
that it could not have instituted its new plan prior to the expiration of the
old one." (.6, at 1139).

In NLRB v. Exchange Parts, 375 US 405 (1964), the Suprene Court

addressed the issue of whether Section 8(a)(1) prohibited the conferral of
economc benefits shortly before a representation el ection. The Gourt held
this section:

"prohibits not only intrusive threats and promses but al so
conduct 1 mmedi ately favorabl e to enpl oyees which i s under-
taken wth the express purpose of inpinging upon their
freedom of choice for or against unionization and i s
reasonably cal culated to have that effect...The danger
inherent in well-tined increases in benefits is the
suggestion of a fist inside the velvet gl ove. Enpl oyees are
not likely to mss the inference that the source of benefits
now conferred is al so the source fromwhi ch future benefits
nust flow and which nay dry up if it is not obliged. The
danger nay be dimnished if, as in this case, the benefits
are conferred pernanently and unconditionally. But the
absence of conditions or threats pertaining to the particul ar
benefits conferred woul d be of controlling signifigance only
if it could be promsed that no question of additional
benefits or renegotiation of existing benefits would arise in
the future; and, of course, no such presunption is tenable,
(at 409-10).

Thi s "express purpose” | anguage has been interpreted to require a
"specific intent or know edge" on the part of the enployer, tointerfere with
the selection process. Sea, e.g., 18 Lab. L.J. 643 (1967).

As was stated, however, by the Board in Arerican Frei ght-ways Co., Inc.
124 NLRB 146 (1959):
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"It is well settled that the test of
interference, restraint, and coercion under
Section 8(a)(1) of the Act does not turn on
t he enpl oyer's notive or on whet her the
coericon succeeded or failed. The test is
whet her the enpl oyer engaged i n conduct
which, it nay reasonably be said, tends to
interfere wth the free exercise of enpl oyee
rights under the Act."

(dting NNRB v. Illinois Tool Wrks, 153 F. 2d 811 (C A

7; (1946) See al so Cosco Products Conpany, 123 NLRB 766 (1959)).

Wiere economc benefits are instituted for the purpose

of thwarting self-organization, there is a clear interference

in the enpl oyee's right to self-organi zation. See, e.qg., Mdo

Photo Supply Gorp v. NL.RB., 321, US 678, 686, 64 S Q 830,

88 L. Ed. 1007 1944; Joy S 1k MIls, Inc., v. NL.RB., 185 F. 2d

732, 739, (CADC 1950); NL.RB. v. Kropp Forge (., 178 F.2d

822, 828, (CA7, 1949).
I n Hermann Equi prrent Manufacturing Go., Inc., 156 NL. R B

716 (1966), the Board expressly rejected the argunent that

ani nus was required stating:

"Nor do we agree that suck a violation nay not
be found unl ess the enpl oyer's notive to
interfere has been established. It has |ong
been hel d that a conpany's conduct is vio-

| ative of Section 8(a)(1l) where it tends to
interfere wth the exercise by enpl oyees of
their rights under the Act. See, e.g.,
Anerican Frei ghtways (o., Inc. 124 NLRB 146,
147." (at p.718, in 3.) See also Dundick, Inc.
159 NLRB No. 13 (1966).

The Board reached the sane concl usi on in Casey Manuf ac-

turing Go., 167 NLRB No. 13 (1967), citing | anguage from

Anrerican Frei ghtways Go., Inc. , supra.

In relation to Exchange Parts, the Board concl uded:
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“"Areading of that opinion reveals no criticismby the
Suprene Gourt of the reasoni ng applied by the Board

therein. Mreover, . . . Board decisions since then
indicate a belief that the Board decision in Exchange
Parts is still good law ...".

Under NLRA Section 8(a)(1l), no proof of coercive intent or actual
effect is required, the test being whet her the enpl oyer's conduct reasonably
tends to interfere wth the free exercise of enployee rights. Minro
Enterprises, Inc., 210 NLRB 403, 86 LRRM 1620 (1974); NLRB v. Litho Press of
San Antonio, 512 F.2d 73 (CA 5, 1975); Melville Gonfections, Inc. v. NLRB, 327
F.2d 689 (1964), cert, denied 377 U S 933 (1965).

For exanple, "inference, restraint, and coerci on under Section

8(a)(1l) of the Act does not turn on the enployer's notive or on

whet her the coercion succeeded or failed. The test is whether the

enpl oyer engaged in conduct which it nay reasonably be said, tends
tointerfere wth the free exercise of enployee rights under the

Act."

Gooper Thernoneter Co., 151 NLRB 502, 503, n.2, 59 LRRM 1767 (1965);
Arerican Frei ghtways (o., 124 NLRB 146, 147, 44- LRRM 1302 (1959); see
also NRBv. Illinois Tool Wrks, 153 F.2d 811 17 LRRM 811 (CA 7, 1946)

As Professor Gornman has pointed out:

"It is also generally agreed that, to establish a violation of
Section 8(a) (1), it is not necessary to denonstrate -hy
direct testinony of enpl oyees or otherwse - that particul ar
enpl oyees were actually coerced. It is sufficient if the
General (ounsel can show that the enpl oyer's actions woul d
tend to coerce a reasonabl e enpl oyee. This objective standard
obviously facilitates the devel opnent of a record and the
trial of an unfair |abor practice case, and al so avoi ds the
need to place enpl oyees in the disconforting position of
testifying against their enployer. The test for a Section
8(a)(l) violation is objective in a second respect. It is
sufficient to denonstrate that the enpl oyer action has the
effect of restraint or coercion. It Is not necessary to
denonstrate that the enpl oyer intended to produce that
effect.” Gornman, supra.
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It is generally accepted, that Section 8(a)(1l) is violated, either (1)
when any other 8(a) Section is violated, or (2) independently, as 8(a)(l) is
broader than any of the nore specific sections which followit. Thus:

"There is no necessity for reading a state-of-mnd
requirenent into 8(a)(1l). Its very purpose, as illumnated
inthe legislative history, is to serve as a bl anketing pro-
tection, reaching beyond the limtations of 8(a)(3) and the
ot her 8(a) subdivisions. But otherw se, the purpose of 8 (a)
(1) isto afford the Board a vehicle for dealing wth

enpl oyer practices which "interfere wth, restrain or coerce
enpl oyees in the exercise of their statutory rights w thout
runni ng afoul of any of the other, nore particul ari zed
subdividions of 8(a). It undercuts this purpose to saddl e
8(a)(1l) wth a state-of-mnd requi renent appropriate for
8(a)(3)." (enphasis original). 1d. at 496. See also e.g.
Republ ic Aviation GCorp. v. NLRB 324 U S 793 (1945); NLRB v.
Babcock Wl cox (., 351 U S 105 (1956).

The Board, in S E Nchol s-Dover, Inc., 165 NLRB No. 135 (1967),

adopting the opinion of the Trial Examner, stated know edge was the princi pal
criterion:
"The conduct of an enployer in promsing and conferring
benefits upon its enpl oyees during, and w th know edge
of, their self-organizing activities constitutes
interference wth enpl oyee rights of self-organization
inviolation of Section 8(a) (1) of the Act."
The Board has hel d wage i ncreases, on their announcenent, violative of
Section 8(a)(1), even where notivated by econom c consi derations, Shel by

WIlians of Tennessee, Inc., 165 NLRB No. 108 (1967), or when granted to an

enpl oyee who requested the raise. Grdon Manufacturing Co., 158 NLRB 1303

(1966). See al so, Northwest Engi neering Conpany, Supra.
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In NL.RB v. Douglas Lomanson, 333 F.2d 510 (CA8, 1964),

whi ch i nmedi atel y fol |l oned the decision in Exchange Auto Parts,

supra, the Gourt indicated that "know edge" is a question of fact to be
determned by the NL.RB., and nai ntai ned that these determnations wl|
only be set aside when it "cannot be conscientiously found that the evidence
supporting the decision is substantial when viewed in the light of the case
inits entirety." This decision was interpreted by the NL. RB. as giving it
a free hand to determne the conditions for finding an actionable violation

of Section 8(a)(1).

In NL.RB v. Syletek Dvision of Pandel Bradford, Inc., 520 F. 2d
275 (CA 1, 1975), the court held that although an offer of benefits nay\be

for "business purposes” and theoretically unconnected w th the union
canpai gn, timng of the announcenent is inportant in determning whet her
there has been a violation. It continued, stating "the NL.RB. has no
duty to permt benefits to be husbanded until right before a rep-
resentation el ection and sprung upon the enpl oyees in a nanner cal cul at ed
to influence their choice." The court held this "cal cul ation" can be
assunmed fromthe timng of the announcenent, the burden is then on the
enpl oyer to show specific reasons for the granting of benefits at this
tine. The NL RB. has extended this burden further, holding in Shel by
WIlians of Tenneseee Inc., 165 NL.R B. 108 (1967) and Gordon

Manuf acturing, 168 NL.R B 1303 (1966), that even a "sufficient" economc

justification is not enough to overcone the presunption of illegality
attached to the offering of benefits.

See also, Ventre Packing Go. Inc., 163 NL.R B #47 (1967).
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Prof essors Getman, ol dberg & Hernan have added in clarification:

"Wile only those grants of benefit that
the enpl oyer intends to influence enpl oyee
voting choice are unlawful, the enpl oyer's
intent need not be communicated explicitly
to the enpl oyees in order to have the
desired influence. For exanple, in Texas
Transport & Termnal Co., the enpl oyer

deci ded to give a wage increase during the
canpai gn. The Board found that the timng
of the increase was influenced by the
canpai gn. A though the enpl oyer did not coupl e
t he announcenent of the increase wth the
canpai gn in any way, the Board assuned t hat
t he enpl oyees woul d nake the connection on
their own.

Even when a change i s deci ded upon for

Busi ness reasons unrelated to unionization if it
I sannounced during the canpaign it is assuned
that enpl oyees will regard it as a response
totheir efforts to organize."

[dting Hncline's Meat Plant, Inc., 193 NLRB 867 (1971)
(footnotes omtted)] 27 San. L. Rev. 1465, at 1478 (1975).
In Texas Transport & Termnal (Go., 137 NLRB 466 (1970),
the Board sai d:

"In our experience, an enployer rarely
coupl es a wage increase intended [sic] to
af fect enpl oyee desires during an organi -
zational canpaign wth an explicit avowal of
such purpose. The absence of such a state-
nent does not nake the announcenent | awf ul
however . . . Enployees are well able to
under stand t he purpose of well-timed grants
of benefit wthout being told by their
grantor that the increases are intended to
di ssuade them fromunioni zation." (at 468.)

See al so, Qeat Southwest Vdrehouses, Inc., 183 NLRB
645 (1970).

The Board argued further in Hiudson Hosiery Go., 72 NLRB

1434 (1947):
/1
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"[T] he presentation of economc benefits
to enpl oyees in order to have themforego
col lective bargaining is a formof pressure
and conpul sion no less telling inits effect
on enpl oyees because benign. . . V& can
percel ve no | ogi cal distinction between
threats to w thdraw economc benefits, for
the purpose of thwarting sel f-organi zati on
of enpl oyees, and promses of better things
to cone, for the sane objective.

Wiat is unlawful under the Act is the enpl oyer's
granting or announci ng such benefits (although
previously determned bona fide) for the purpose
of causi ng the enpl oyees to accept or reject

a representative for collective bargaining."
(footnote omtted, enphasis original).

Prof essor German has comment ed, however, that notive
evi dence nmay still be rel evant:

"The Gourt's enphasi s upon the enpl oyer's notive
is significant, in two respects. First, the
requi renent that the enployer's grant of benefits
be notivated by a desire to oust the union
permts the enpl oyer to grant benefits during
the representation el ection canpai gns for other,
nore 'legitimate,' reasons. Second, this

requi renent is out of keeping wth the usual
principle that violations of section 8(a)(1)

may be found, even without illicit notivation,
when the harmto enpl oyee rights outwei ghs even
pl ausi bl e busi ness reasons the enpl oyer nay

have for its conduct. Prior to the Supreme
Gourt decision in Exchange Parts, the Board had

I ndeed held that it would test a clained vio
lation of section 8(a)(1l) for an enpl oyer grant
of benefits by this weighing process, and that
specific proof of bad notive was unnecessary; but
the Board subsequently reversed its position

in reliance on Exchange Parts. Tonkawa Ref. Co.
[175 NLRB 619] (1969) , enf d (10th dr. 1970) .
[434 F.2d 1041] (10th dr. 1970). The deci ded
cases do indeed tend to invoke the Exchange Parts
test of 'intention of inducing the enpl oyees to
vote against the union." But there are several
cases where the finding of such an intentionis
dubi ous at best and where what is articul ated

as antiunion aninus is in truth a finding that
the enpl oyer has failed conpletely to explain

to the Board why the benefits were granted or a
finding that the asserted enpl oyer justification
Is insubstantial.... In substance, then, the Board
- generally with court approval - does appear to



be bal anci ng the di scouragenent of a vote

for the uni on, stemm ng fromthe grant of

benefits, against the enpl oyer's busi ness

reasons for the grant (w th the hoped-for

defeat of the union not being a substantial

busi ness reason). The analysis in the cases

is the sane regardl ess whet her the enpl oyer unconditional |y
promses that a benefit wll be granted or unconditionally
grants such a benefit.

Gornman, supra, at 165-6 (citations added).

In Albert C Hansen dba Hansen Farns, 2 ALRB No. 61
(1976) the ALRB considered the question of promse of benefit in the
context of an election challenge, and affirned an "econom c
realities" test, looking to "(1) the economc rel ati onshi p between
the speaker and the listener and (2) the nessage that was actual ly
conveyed." [id. at 16, citing Dal-Tex Qptical, 137 NLRB 1782 (1962)]

The ALRB held in Gshita, Inc., 3 ALRB No. 10 (1977) that benefits

granted within weeks of "intense union activity and the petitioning for an
el ection” resulted in substantial interference wth enpl oyer free choi ce.
See al so, Anderson Farns (0., 3 ALRB No. 67 (1977).

In Kawano, Inc., 3 ALRB 54 (1977), the ALRB adopted the

decision of Admnistrative Law Cficer, Leo Karrowtz, in a factual
setting simlar to that appearing here. In Kawano, Respondents enpl oyees
received a substantial wage increase and a health insurance program and
Respondent was aware, at the tinme the wage increase and benefits were
instituted, of the union's organizing canpaign. The issue was never
joined, however, as the benefits were granted in that case prior to the

effective date of the Act. Nonetheless, Karrowtz found they had been
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"notivated by Respondent's desire to di scourage uni oni smanong
Its enoloyees.” (at p. 9). Relevant here was testinony that:

"the raise was instituted to keep up with

wages in the Chula M sta area which had

recently raised its wages to $2. 75 an hour.
Sgnificantly, he offered no testinony as

to what the | evel of wages had been at Chul a

M sta just before the all eged wage i ncrease
there. He also testified that because sone

of his enpl oyees refused to come to work if they
were not receiving a traditional 15¢/ hr.
differential over what was received by Chul a
Vista workers, he immedi atel y rai sed t he wages
to $2.90. But no enpl oyees were offered as

W t nesses by Respondent to corroborate this
explanation for the wage increase. Nor did
Respondent offer the testinony of any forenen
to corroborate this explanation, despite the fact
that Respondent’'s president testified that it was
his forenen who notified hi mof

hi s enpl oyees' displeasure wth the fact

that they were not getting nore than Chul a

Vi sta area workers."

Kanowi tz cited NLRB precedent to the effect that it accords
| insimlar circunstances, "little weight to/the/ uncorroborated
expl anati on of the busi ness reasons which | ed Respondent to grant
the raise.”, citing Wntex Knitting MIls, 216 NLRB Nb. 172, 38
LRRVI 1566, 1568 (1975).

In the law revi ews, a di scussion has begun concerning this area of
the law, suggesting that enpl oyees are unaffected by such grants or offers
of benefit and challenging the entire rationale for | egal involvenent in
the el ectoral process, based on studies of voting behavi or done by
political scientists, which contradict assunptions held to be inplicit in
NLRB and court-nade precedent. Wiile this objection was not directly
raised at hearing, or inthe briefs it is a subject of considerabl e di scussion
and shoul d be considered i n reachi ng a concl usi on.

In a provocative article, Professors Getnan, (ol dberg and
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Herman wite of "NLRB Regul ati on of Canpai gn Tactics: The Behavi oral
Assunptions on Wich the Board Regul ates", supra, and find the rational e
for prohibiting oromses and grants of benefits to be as foll ows:

"The vice of a last-mnute grant of benefits

that attenpts to denonstrate that enpl oyees do not need
a union to assure favorable treatnment is by no neans
clear. ne theory on which such conduct mght be hel d
unl awful is suggested by the court's statenment in
Exchange Parts that "[t]he beneficence of an enpl oyer is
likely to be epheneral 1f pronpted by a threat of

uni oni zati on whi ch is subsequently renoved,” |n other
words, a last-mnute grant of benefits for the purpose
of discouraging union activity nmay represent only the
enpl oyer' s response to the i nmedi at e prospect of

unioni zation rather than a |l ong-range policy of
maintaining a high level of benefits. Because of their
assuned | ack of sophistication, the enpl oyees wll be
unawar e of the epheneral nature of the [ast-mnute grant
of benefits, and hence will be msled into believing
that unionization is unnecessary to secure future
benefits.” (footnotes omtted.)

In a footnote, the authors add:

"This anal ysis woul d be inapplicable to cases such as
Hneline's Meat Pant, Inc., 193 NL.RB. 867 (1971)",
in which the Board relied on Exchange Parts in finding
unl awf ul a | ast-mnute announcenent of new benefits

whi ch the enpl oyer had previously decided to grant for
reasons other than to thwart unionism Wile the

enpl oyer was found to have tined the announcenent of the
new benefits to achi eve naxi mumi npact on enpl oyee
voting behavior, there was little reason to suppose,
regardl ess of the timng of the announcenent, that
benefits granted for reasons unrelated to the threat of
uni oni zat i on woul d not survive the enpl oyees'

decision wth respect to unionization.

Sill another theory on which a last-mnute

grant or promse of benefits maght be held
unlawful 1s that the enpl oyees wll be so
enthrall ed by the i medi acy of such benefits that
they wll be unable to put themin proper
perspective." (footnote 78 at 1478.)
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The authors then present evidence, however, that contradicts these
assunpti ons, arguing:

"The political vote is not determned by a

reasoned choi ce carefully cal cul ated from

the candi dates' stands on the issues in the

I medi at e canpaign, but primarily by ethnic,

class, and famly influences whi ch predate and
transcend the issues. The inplicit nodel of the

omi conpetent citizen who attends to the canpai gn and
careful |y weighs alternative positions in the process
of making his voting decision is not even an accurate
characterization of the political voter.... For those
who rmake up their mnds early, the canpai gn nay
provide a rationale for their decision. For those who
delay their voting decision, the canpai gn appears
prinarily to activiate |atent predispositions. S nce
nost political voters make early and firm deci sions,

i nvestigations of canpai gn ef fectiveness have focused
on those voters who report thensel ves to be

undeci ded, or who sw tch fromsupporting one
candidate to another during the course of the

canpai gn. The research shows that the nodel of the
openm nded voter is not an appropriate char-
acterization of the undecided voters; they have fewer
opinions on issues are are less likely to participate
in election events or expose thenselves to political
communi cati ons than voters whose deci si ons are nade
early. Smlarly, the swtchers have been found to
be "the least interested in the election; the | east
concerned about its outcone; the |east attentive to
political nmaterial in the fornal nedi a of

communi cation; the last to settle upon a vote
decision; and the nost likely to be persuaded,
finally, by a personal contact, not an 'issue' of the
election." (footnotes omtted.)

Wil e the authors recogni ze that the results frompolitical studies

nay not apply to union representation el ections, they al so suggest:

"Qne condition which mght affect the inpact of an
enpl oyer's influence is the degree to whi ch enpl oyees
are anare of the enployer's intent. Uhion supporters
are likely to be sensitive to the enpl oyer's purpose.
Wi | e such sensitivity mght hei ghten perception of
the influence attenpt, sone studi es suggest
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it mght serve to mnimze its inpact. The

ef fectiveness of the promsed or granted
reward should also vary wth its value to

the enpl oyee, the degree to which it is
related to the notivation for unionization
and, in the instance of a promse, the per-
ceived likelihood of fulfillnent. An

enpl oyee nay interpret a promse in |ight

of previous unful filled enpl oyer prom ses

and not be influenced. Q, he nmay distort

the intent of the promse or grant of benefit
to support his prior opinion, thinking that if
the enpl oyer wll promse or grant this kind of
benefit when a union is only a threat, he
would be likely to grant even greater benefits
If union representation becane a reality....
I f enpl oyees believe that the enpl oyer wl|
reward or sanction the group as a whol e based
on the el ection outcone, they rmay i nfl uence
each other to vote agai nst uni on represen-
tation." (footnote omtted.)

And, they add:

"Gonduct found not to exercise a significant

i nfl uence on enpl oyee voting behavi or nmay
nonet hel ess be forbi dden for other reasons.
Attenpts to influence enpl oyees by threats

or promses nay be proscribed to serve the
synbol i ¢ function of denonstrating the

exi stence of a national policy di sapproving
of such behavior. Wiile current forns of
canpai gni ng nay not be effective in coercing
enpl oyees to vote contrary to their desires,
the wthdrawal of governnental regul ation

m ght encourage nore vigorous efforts that
woul d be effective. F nally, sone of the
Board's rules do not rest, to any significant
extent, on assunptions as to inpact, but on a
desire to preserve the appearance of fairness
in the Board' s el ection processes.

In acritique of the Getnman, Gol dberg and Hernman articl e,

Patricia Eanes has enphasi zed facts not nentioned in the
political behavior studies on which they rely, such as:

"the fact that the union has an uphill fight

in the canpai gn. The enpl oyer is already
inthe plant; the union 1s not. Inertiais
thus central to the canpai %n. Enpl oyees cannot
get thensel ves a union w thout dol ng soret hi ng
quite nore conplicated and energy consum ng-
getting people to neeti n?s, getting people to
sign cards, getting people to read sonet hi ng,
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and ultinately getting people to nake a
comm t rent .

A nunber of reflections of the uphill nature
of the union's canpaign are evident in the
author's data. These include the correl ation
between a | ack of know edge regardi ng the
union and a proconpany vote; the fact thatthe
conpany voters and union voters are

equal ly famliar wth the conpany canpai gn,
but that union voters are considerably nore
famliar wth the union canpai gn than those
who vot e conpany, but that the undeci ded who
vote conpany are no nore famliar wth the
conpany canpai gn than those who vot e uni on,
and the fact that the sane phenonenon is
true for swtchers; the fact that of the

pol ari zi ng of enpl oyee attitudes (proenpl oyer
and prounion) found by the authors, the pro-
enpl oyer polarization is nore intense; the
fact that the union | oses nore of the voters
predictable fromattitudes and fromintent
than does the conpany; the fact that even in
successful union canpaigns there is a | oss

of union voters fromthose intending to vote
union; and the fact that a substantial majority
of undeci ded and sw tchers vote conpany. "

"An Analysis of the Lhion Voting Sudy froma Trade
Lhionist's Point of Mew, 28 San. L. Rev. 1181, 1182 (1976)
(footnotes omtted).
The study was al so critiqued for lack of a control group
and ot her net hodol ogi cal errors, and it was pointed out that at |east 19% of
the group were affected by the canpaign. Eanmes argues further:

"Smlarly, as to enpl oyer speech, the sig-
nificant report is the report of the data
show ng that the classification of threats
and promses whi ch has an inpact on enpl oyees
I's the whol e class of md-canpai gn statemnents
I nterpretabl e by enpl oyees as threats and
promses, not sinply that limted segment of
m d- canpai gn statenents that viol ates section
8(a)(l) as limted by section 8(c)."

(at 1189, footnote omtted.)

1111

50.



[See al so, on this general topic, by Professors Getnan, ol dberg

and Hernman, NL. RB Regulation of GCanpaign Tactics, 3 The Behavioral

Assunptions on which the Board Regul ates, Stanford Law Review 1465; Unhion

Representation Hections: Law and Reality, Russel Sage Foundation (1976);

The Behavioral Assunptions Uhderlying NL.RB. Regulation of Canpaign

Msrepresentations; An Empirical Evaluation, 28 Sanford Law Review 263;
al so, see Getnan & Gl dberg, The Mith of Labor Board Expertise, 39 U (Chi.
L. Rev. 681 (1972). . Bok, the Regulations of GCanpaign Tactics in
Representation Hections Under the National Labor Relations Act, 78 Harv. L.
Rev. 38, 46-53, 88-90 (1964); Lew s, dssel Packing, Ws the Supreme Qourt
Rght?, 56 ABAJ. 877 Lj. 276 (1970). See also Sanoff, N.RB H ections:
Uncertainty and Certainty, 117 UPa. L Rev. 228 (1968), and Summers,
Politics, Policy Making and the NLRB, 6 Syracuse L. Rev 93, 106-08 (1954).

It cannot be concluded, as a nmatter of judicial perogative, that no
rati onal basis exists for the prohibition agai nst interference by promse or
grant of benefit. Until further studies are done of voting behavior, it nust
be assuned that the finding of "interference, restraint and coercion" in the
grant or promse of benefit is not unwarranted.

Respondent agrues in its Brief (at p.47) that General Counsel failed to
prove that there was an increase in insurance benefits. This, however, is not
dispositive. Frst, the insurance plan was i n Respondents' possession, and
the failure to produce evidence wthin the enployer's province is sone

evidence that it would not be favorabl e to Respondent’'s position.
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H Il -Behan Lunber Co., 162 NLRB 745, 749 (1967).

Second, it has never been alleged that the plan was
identical to the IBT plan, and the enpl oyer errs either by
decreasi ng or increasing benefits during an organi zati onal
canpai gn.

Third, the statements of Respondent clearly indicate a
promse of increased benefit, whether these were delivered or
not .

Respondents' reliance on My Departnent Sores (o., 174

NLRB 770 (1969), is msplaced, for reasons already stated in
the foregoi ng di scussion of "notive", and because Respondent
failed to prove the exi stence of a "substantial” business
justification for its wage and benefit changes. S mlarly,

there was no showing, as in Allis Chal ners Gorporation, 224 NLRB

1199 (1976), cited by Respondent, beyond its nere asserti on,
that these inprovenents were required to nake it conpetitive.
In NLRB v. Decorel CGorp., 397 F.2d 488 (CA 7, 1968), cited

by Respondent, the Seventh Arcuit was influenced greatly by
the fact that:

"the 'promses' and their subsequent

i npl ementation did not vary fromthe
provisions in the contract. The

enpl oyees were prom sed not hi ng nore
by voting to reject the union than
they thought they already had as a
result of the contract negotiated wth
the union."

Respondent nmade no such show ng here, and the tenor of
the remarks nade by Mendez was exactly opposite to those nmade in

Decorel .

Respondent pl aces great reliance on NLRB v. Mbdern M ating

52.



Gorp., 353 F.2d 46 (CA7, 1966). But there, the Gourt distin-
gui shed NLRB v. Exchange Parts, supra, on the ground that there

"the enpl oyees had not requested a neeting wth their enpl oyer"”,
as had been done here. Respondent failed to show any such
reguest in the instant case. Furthernore, the Gourt found the
plan* granted increases to sone who requested them and

coul d not have been infl uenced thereby, while denying themto

a larger group, to whomit woul d have been "an encour agenent
rather than a di scouragenent”, a fact which is entirely absent
her e.

The fact that an increase in wages or benefits had been
pl anned prior to organizational activity, which Respondent
infers, is not dispositive where benefits are linked wth
an enpl oyer's no-union policy. Phillips Industries, Inc., 172
NLRB Nb. 232 (1968).

Furthernore, the granting of an unusually |arge wage
increase, virtually 30%in this case, is evidence that an

enpl oyer is attenpting to i nduce enpl oyees to vote agai nst the

uni on, Savings Bank (., 207 NLRB 269 (1973), so is the fact that
wages were rai sed exactly to union scale for that area.

Matthews Lunber Co., Inc., 96 NLRB 322 (1951)

In NNRBv. Gand Gontrol Arcraft Go., Inc. 216 F. 2d 572

(CA9, 1954) a finding that an enployer interfered unl awful |y
under Section 8(a)(l) by granting wage and i nsurance benefits,
was hel d supported by evidence of collateral threats and i nduce-
nents cal cul ated to di scourage organi zati on.

Wth respect to Respondent's argunent that one of its

notives was to respond to | egitimate enpl oyee requests, this is
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insufficient, as was noticed in Scott and Wllians, Inc., 99

NLRB 919 (1952). There, the Board ruled that a viol ati on occurred where
one of the enployer's notives i& granting a unilateral wage increase had
been to influence the choice of its enployees in a union canpaign, and it
was i npossible to separate the legal fromthe illegal notives.

Certainly enployee interest is probative, but it hardly can be said
to outwei gh ot her evidence establishing Respondents' interference in the
sel ection process, thereby intimdating, restraining and coercing its
enpl oyees in the exercise of their rights under the Act.

Wiile it has been naintai ned that an enpl oyer acts here in peril and
cannot avoid violation, the correct course of action was initiated by the

NLRBin Qurley Printing ., (69 NLRB 251 (1968) where the Board approved

an enpl oyer's policy naintaining an existing plan subject to automatic
termnation upon execution of contract. The Board has al so approved
freezing wages until after election has been held. Respondent has failed

to prove these alternatives were unavail abl e.

[11. UWdlawful Interrogation

A Application for Wrk
In general inrelation to a charge of unlawful interro-

gation.

"[t]he coercive effect of the | anguage
used shoul d be determned by the entire
factual context in which it is spoken"
NLRB v. Prince Macaroni Mg. Go., 329
F.2d 803, 806 (1st dr. 1964) quoting
NLRB v. Arnto Drainage & Metal Prod.,
220 P.2d 573, 583 (6th Gr. 1955), cert.

denied, 350 US 338, 76 S Q. 76, 100 L. Ed 748(1955).
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It is clear, however, that interrogating applicants for
work concerning their union affiliations discouraging them
fromassociating wth a union by nmaki ng derogatory or anti -
uni on comments constitutes interference with enpl oyees rights
of self-organization. See, e.g., NLRB v. Tidelands Mrine
Service, Inc., 338 F.2d 44 (CA 5, 1964); NLRB v. Texas |ndepen-
dent Ol o., 232 F.2d 447 (CA 9, 1956); Roane Hosiery, Inc.,
169 NLRB No. 146 (1968).

B. April 24 Gonversation wth Agustinez

Even after Section 8(c), the "enpl oyer free speech”

provision, was inserted in the Taft-Harley Act [29 USC Section
158(c)], the NLRB held for a tine that any enpl oyer interro-
gation of enpl oyees concerni ng uni on synpathies was, initself,

unlawful . Sandard - Goosa - Thatcher Co., 35 NLRB No. 224

(1949). This "per se" doctrine was only abandoned i n Bl ue H ash
Express, 109 NLRB 591 (1954), where the surroundi ng circunstances
were | ooked to for coercive signifigance.

It was not until 1967, however, that the Board cane
up wth a new set of ground rules, in which interrogation was
presunptively unlawful, unless it took the formof a poll
designed to determine the truth of a union's claimof najority
status, and even then only under stringent conditions.

Sruksnes Gonstruction Go., 165 NLRA No. 102, 65 LRRM 1385 (1967),

approved in NLRB v. Berggren & Sons, Inc., 406 F.2d 239 (CA 8,

1969) .
It is clear that asking an enpl oyee where he was,
then accusing himof being a |iar because he had been seen at

a union office is a coercive interrogation well wthin the
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neani ng of Section 8(a)(l). See, e.g., Lunberjack Meats, Inc.,
150 NLRB No. 67 (1964). Indeed, any effort by an enpl oyer to

di scover an enpl oyees union affiliation, wthout comunicating

a valid purpose or assurance agai nst reprisal is coercive.

Charlotte Lhion Bus Sation, Inc., 135 NLRB 228 (1962).

C April 26 Incident at Respondent's Labor Canp:
The ALRB has hel d that Labor Code Section 1152

Includes the right of workers to be visited by union organi zers
at their hones, regardl ess of where their hones are | ocated or
who their landlords nay be. S lver Qeek Packing Gb., 3 ALRB
No. 13 (1977). See, also, Andrews, 3 ALRB No. 45 (1977). |If

anything, interrogation in a | abor canp woul d be nore coercive
than el sewhere, since enpl oyees mght assune their enpl oyer woul d
engage in a retaliatory eviction for answering incorrectly or
refusing to cooperate. A though private property, an enpl oyee
nust be held to have First Arendnent rights in such settings,
including rights of association and privacy. See, e.g., Mrsh

v. Aabana, 326 US 501 (1946); WWv. Superior Gourt, 14 C 3d
902, 537 P.2d 1237 (1975). A general responsibility to "keep

order” would not permt inquiry concerning union affiliation.

In addition, the NLRB has sought to prevent inter-
view ng at any place which mght be considered a "l ocus" of

nmanagerial authority. People's Drug Stores, Inc., 119 NLRB 634

(1957), Inits recently deci ded Merzoi an Bros., Farm Manage-
nent Go., 3 ALRB Nb. 62 (1977), the ALRB has hel d:

"The right of enpl oyees who are residents

of a labor canp to receive visitors is
akintotherights of a person in his own
hone or apartnent. The owner or operator

of a | abor canp cannot exercise for the worker
his right not to receive visits fromunion
organi zers." (at p. 4.)
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D Karahadian Interrogation on April 27:
Respondent cites Metro Truck Body, Inc., 223 NLRB 988, 990
(1976), and Pepsi-Cola Bottling Go. of Los Angeles, 211 NLRB 870, 872

(1974), for the proposition that casual, amcable conversations are not
sufficient to constitute interference. However, these cases are
di stingui shable on their facts. Furthernore, the NLRB has hel d:
“I't is no defense that the questions (of enpl oyees on
uni oni sm) were asked in a bantering tone. Interrogation
may be just as effective an invasion of (enployee rights)
when it is conducted under the guise of an exchange of
pl easantries" Mnarch Foundry Go., 32 LRRM 1457, (1953).

In Brownwood Mg. Go., 140 NLRB No. 91 (1963),

al though the Trial Examner found the enpl oyer's supervi sor was nerely
fraternizing wth its enpl oyees by entering into a conversation about the
union, the Board held, that regard ess of the supervisor's notives, his

interrogation was a viol ation of Section 8(a)(l). See also, Hassenfeld Bros,

Inc., 86 NLRB 1187 (1949); F.C Russell (o., 92 NLRB 206 (1950), and, on
sonewhat simlar facts; CJ. Pearson (0., 173 NLRB No. 228 (1968); Monroe
Manuf acturing Go., Inc., 200 NLRB 62 (1972).

Furthernore, in none of Respondents' cases was the
interrogation limted to discussion of a shooting, and i n none was the
enpl oyer aware that he was conversing wth one of the union' s principle

organizers. In Arnstrong Gole Go. v. NLRB, 211 F.2d 843 (CA 5, 1954), even

a casual question to an enpl oyee concerning the progress of an organi zi ng

canpai gn was hel d unl awf ul .

111

S7.



V. Surveillance and Geating an I npression of Surveill ance:

A Surveillance of Al by Luna:

Enpl oyer surveillance of union activity is a violation of Section
8(a)(l), and therefore also, of Section 1153 (a), even if the incident is
isolated. N.RBv. dark Bros., (., 70 NLRB 802 (1946) enf'd., 163 F.2d 373
(CA 2 1974). In Qark Bros., the Gourt of Appeals wote: "Aruling that an

enpl oyer was privileged to engage in intentional eavesdroppi ng would be |ikely
to deter free discussion by enpl oyees of self-organizational matters."

It is sufficient if the enployer or its agents behave in such
a fashion as to | ead enpl oyees to believe they are under surveillance, even
if, infact, they are not. See, e.g., Hendrix Mg. Go. v. NNRB, 321 F. 2d
100 (CA 5, 1963); Hotel (onquistador, Inc., dba Hotel Tropicana, 159 NLRB
1220, enf'd. per curiam398 F.2d 430 (CA 9, 1968). Wth regard to M.

Luna's notives, the NLRB has found an 8(a)(1) violation even where a
supervi sor was notivated solely by his own curiosity. Intertype CGo. V.

NLRB, 371 F.2d 787 (CA 4, 1967).

B. Surveillance of Ali by Agustinez:

O the other hand, an enpl oyer who stands near the doorway of his
pl ant during the enpl oyees' |unch hour and observes the distribution of union
| eafl ets on the sidewal k and in the plant does not thereby engage i n unl awf ul
surveillance, in viewof the open nature of the distribution and its situs.
Accacio Querra (Golunbia Gasual's, Inc.) 190 NLRB No. 111 (1969). In M.

Ver non-VWodberry MI1s, Inc., 64 NLRB 294, (1945), a supervisor cl osely

wat ched t hree enpl oyees who were active in
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a union canpai gn, during working hours, and was held not to have engaged in
unl awf ul surveill ance, where the supervisor's conduct was a proper incident of
his duties. Thus, sinple observation of M. Ali's activities by M. Agustinez
cannot be the basis of a finding of unfair |abor practice, whereas the actions
of Tony Luna are clearly wthin the statutory prohibition.

Respondent cites Sunnyl and Packing Go., 227 NLRB No. 91 (1976);
Fint Provision Go., 219 NLRB 523 (1975); Qowey, Mlner s CGo., 216 N.RB 443
(1975); The NWVF Go., Hartwell Division, 210 NLRB 663 (1974); B rdsall
Gonstruction Co., 198 NLRB 163 (1972); Struksnes Gontruction Go., Inc., 165
NLRB 1062 (1967), all for the proposition that:

“the surveillance of an enpl oyee, even an enpl oyee

who is engaged in protected activities, is not

unl awful unl ess the surveillance has the coercive

effect of inhibiting the enpl oyee's protected

activities." (Brief, p. 30)

None of these cases, however negates the general proposition
that it is sufficient, as Respondent's next cited case establishes, for an
enpl oyer to act in such a way as to "tend to cause" or otherw se lead his
enpl oyees to bel i eve he has engaged in surveillance, and that proof of the
"furtive nature of the snooping", is sufficient. NLRBv. Meller Bros.
(., 509 F.2d 704 (CA 5, 1975), quoted in Respondent's Brief at 31. See

al so, Maggi o- Tostado, 3 ALRB No. 33 (1977).

The case cited by Respondent as "simlar' to the present one,
Aleen, Inc., 218 NLRB 1419 (1975) (Brief, p. 32) has no simlarity to the
present case what soever.
/1l
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V. Threats

A Threat to D scharge by Agustinez:

Adirect threat to discharge union adherents for lawully
passing out union literature, buttons or authorization cards is a clear
violation of Section 8(a)(l). See, e.g., NLRB v. Newhoff Bros. Partners, 375
F.2d 372 (CA 5, 1967); A neida Bus Lines, Inc., 140 NLRB 280 (1962).

B. Inplied Threat by Karahadi an:

Prof essor Gernan has witten that these are the
"nmost vexing" cases, yet he has al so stated:

“It is fairly clear that |anguage which on its face can
be read either as coercive or not can be held to .
constitute an unfair labor practice when the | anguage is
read in light of other conduct on the part of the
speaker, such as discrimnatory discharges, surveillance
of enpl oyees and threatening interrogation, at |east
when that other conduct is rather directly related in
tine and space to the speech which is under
consideration by the Board, (enphasis added)".

Wi | e none of the other acts which formthe subject of this
conpl aint, other than the interrogation which occurred 3.9 in the sanme
conversation, are directly attributable to the 20 speaker, yet as owner and
principal corporate officer in charge of |abor relations, all acts of
Respondents' supervisors are attributable to him It renains possibl e,
however, to construe M. Karahadian's renarks to M. Ai and Nage either as
innocent inquiries inaspirit of mutual concern and good wll, or as a
veiled threat that unionization would bring violence. This anbiguity is
conpl i cated by | anguage differences, so that regardl ess of the fact that
one nessage nay have been intended by the speaker, another was received by

the parties |istening.
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A nunber of cases have held that where there are

conflicting versions of a statenent and mul tiple interpretations,
not all of themcoercive, the Board will refuse to isolate one version of the

testinony to support a finding of violation,, See, e.g., Valley Feed & Supply

Go., 135 NLRB 778 (1962); U S Gypsum (o., 93 NLRB 966 (1951); Dayton Vacuum

Truck Service, 170 NLRB 192 (1968); 176 NLRB No. 112 (1969)

S nce the evidence was uncl ear and contradictory as to exactly

what was said, no clear responsibility of the speaker for the other unfair
| abor practices charged in the conplaint energed in the hearing, and
m sunder st andi ng rat her than hostile notive was the probabl e basis of the

conversation, no unfair |abor practice can be found.

M. Dscrimnatory Refusal to Rehire Qved Val dez;

General (ounsel s' argunent that it need not prove know edge of union
nenber ship is inconvincing here, since Valdez was immedi ately rehired after
| ayof f, and evi dence was conflicting as to the actual cause of the refusal.
Wile it is true, as General Counsel alleges, that a supervisor's
know edge is often routinely inputed to the enpl oyer, NLRB v. A abana Mrbl e
(0., 83 NLRB 1047(1949), and direct evidence of respondent’'s know edge of

union activity is unnecessary to a finding of discrimnatory refusal to
rehire, NNRBv. Link Belt Go., 311 U S 584, 602 (1940); Rosen Sanitary
Wping doth ., Inc., 154 NLRB 1185 (1965); (General Counsel's Brief at

33-34), know edge here was plainly insufficient, since
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circunstantial evidence pointed not to union affiliation, but nepotismas the
true notive, and the evidence was insufficient even with regard to the fact of

ref usal .

The UFWstates inits Brief, although the testinony did not clearly
establish this fact, that "Reyes had nore than any other Mexican in the crew
supported the UFWand al one in the crew had associated with and worked w th
the Arabi an nenbers of the crew' (at p.19). This nay have been the case, yet
Respondent nay still have | acked know edge of uni on nenbership or activity.

The UFWal so cites the history of farmlabor organizing to establish the
point that a pattern o& practice of "grower efforts to segregate different
racial groups and to encourage racial division and distrust, both to increase
production (by seeding ethnic conpetition) and prevent effective cross-racial
organi zi ng" was responsi ble for the refusal to rehire Javier Reyes. Wile
these argunents carry sone wei ght, and have been recogni zed by authors witing
the field, they are not sufficiently supported in the evi dence, either by
expert testinony or requests for judicial notice, sufficient to support a

finding of discrimnatory refusal to rehire.

MI. Dscrimnatory Transfer or Reassi gnnent

In general, transfers for the purpose of isolating union adherents from
ot her enployees, or in retaliation for union activities constitute a violation
of Section 8(a)(1l) and (3) of the NLRA and therefore, al so Section 1153 (a)
and (c) of the ALRA
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Sunbeam Gorp., Dunas Dv., 211 NLRB No. 75 (1974).

In an early case, the NLRB nade it clear that the standard in
discrimnatory transfer and reassi gnnment cases, was the desirability of the
job to the particul ar enpl oyee wth respect to whomdiscrimnation is
al | eged, regardl ess of how ot her enpl oyees mght consider its conparative

desireability. Phelps Dodge Refining Gorp., 38 NLRB 555 (1942). It, thus,

Is uninportant that General Gounsel did not prove that a clear wage | oss
occurred in connection wth the transfer of Ferrel.
Furthernore, it is plain that pay should not be the sole criteria for

discrimnatory transfer or reassignment. Mre onerous work, Extendi care of

Kentucky, Inc., 199 NLRB 395 (1972), or nore arduous or |ess agreeabl e work,
Nassau G ass Gorp., 199 NLRB 476 (1972), have al so been consi dered viol ative
of the Act,

In Kansas Aty Power & Light Go., v. NLRB, 111 F. 2d 340

(CA 8, 1940), the transfer of an enpl oyee was hel d di scrimnatory agai nst a
claimby the enpl oyer that the transfer was only tenporary, where the enpl oyer
knew t he enpl oyee was engaged in union activities and the transfer took pl ace
at acritical formative stage in the union's organi zational canpaign. See

al so, onsol idated Casinos Corp., 164 NLRB 950 (1967) (tenporary denotion wth

no | oss of pay).

The timng of Ferrel's transfer, occurring on the opening day of the
uni on's canpai gn and shortly after |earning of her union activity, |ikew se
indicates discrimnatory notivation. NLRB v. Lowell Sun Publ. Co., 320 F. 2d
335 (CA 1, 1963); Business Supplies Gorp., 147 NLRB 121 (1964); H sa Canni ng
(., 154 NLRB
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No. 139 (1965).
The fact that Ferrel was the only UFWorgani zer in packing | eads to
an inference that the transfer was intended to keep her away fromthose

enpl oyees during a critical stage in the union's organizing drive. GCedar

HIlls Theatres, Inc., 168 NLRB 871 (1967); N.RB v. Tanoper, Inc., 522 F. 2d
781 (CA 4, 1975); Associated MIIls, Inc., 190 NLRB 113 (1971); Eie
Technol ogi cal Products, Inc., 218 NLRB No. 126 (1975).

Timng has al so been held critical in cases where the transfers
occurred during the critical period for obtaining authorization cards, or
nore directly to the point, on the day after an enpl oyee first wore a union
organi zing button. Halliburton Go., 168 NLRB 1091 (1968). In Chanpa Linen
Service (., 177 NLRB No. 69 (1969), transfer of a union | eader a few weeks

prior to an el ection was hel d discrimnatory.
It is not necessary to reach the issue of constructive di scharge.

Respondent s’ reliance on Anerican Bakeries (o., Langen-dorf Bakeries

200 NLRB 538 (1972), is msplaced, since in this case the enpl oyers'
notivation for transferring Ferrel was not "sol ely economc” (Id. at 592,
enphasi s added). A one-day transfer is sufficient to di scourage union
menber ship where the only union activist in acrewis transferred to a | ess

desirabl e job shortly after being reprinmanded for distribution of union

literature, and on the first day of the union's canpai gn.

Respondent, however, distingui shes these cases, arguing

Ferrel was "explicitly warned concerni ng her insubordinate

conduct”. There is no basis in the evidence for this assertion

64.



Respondent throughout assunes Ferrel ' s insubordination, a fact hotly
contested by the w tnesses and, based on ny observation of their deneanor, not

based on substantial evi dence.

MI1Il. Dscrimnatory D scharge

The discharge of Ferrel nust be considered in light of her earlier
discrimnatory transfer, and the testinony of Espi noza concerni ng her
notivation and intent.

In general, however, it is exceptional that an enpl oyer will admt
having a deliberate notive to penalizing union activity or mnenbership.

Thus, in Pennsylvania Geyhound Lines, Inc., 1 NNRB 1, 23 (1935)
enforcenent denied in part, 91 F.2d 178 (CA 3, 1937), rev.d on other grounds,
303 US 261 (1938), the Board wote

"Here, as generally, in discharging these enpl oyees the
respondents did not openly state that they were being

di scharged for uni on nenbership or activity, so that standing
by thensel ves the actual discharges constitute equi vocal acts
inthe light of the conflicting reasons that are advanced.

I n reachi ng a deci sion between these conflicting contentions,
the Board has has to take into consideration the entire
background of the discharges, the inferences to be drawn from
testinony and conduct, and the soundess of the contentions
when tested agai nst such background and i nferences...(As the
Suprenme Gourt has stated 'Mtive is a persuasive interpreter
of equivocal conduct."'"

Among test-witers and commentators the question of notive

and burden of proof in discharge cases has received sone attention. Thus, the
probl emof proof is discrimnation cases

has been comrented on by Professor Mrris:
"The NLRB reports are full of cases in which an enpl oyer

i s accused of having fired an enpl oyee in order to
di scourage uni on nenber -
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ship, and the enpl oyer offers evi dence

that sone other notive (reduction of force
due to sl ackeni ng production needs, negl ect
of work, abseenteelsm fighting, refusal to
foll ow orders, poor worknanship, etc.) was
the true cause for the termnation. It is
the Board s task to wei gh the evidence, both
direct and circunstantial to credit and dis-
credit testinony, to drawinference, and to
nake ultimate findings of fact as to whet her
a violation of Section 8(a)(1) has occurred.
Morris, The Devel opi ng Labor Law, 116 (1971).

And, as Mrris coomments in a different section,

"nmost Section 8(a)(1) cases turn upon findings of fact and probl ens

of credibility". Id. at 29. Furthernore, as the Nnth Qrcuit
declared in Shattuck Denn Mning Gorp. v. NLRB, 362 F. 2d 466,
470 (1966)

"Actual notive, a state of mnd, being the
question, it is seldomthat direct evidence
wll be available that is not al so self-
serving. |In such cases, the self-serving
declaration is not conclusive; the trier

of fact nmay infer notive fromthe total
circunst ances proved. Qherw se, no person
accused of unlawful notive who took the stand
and testified to a lawful notive could be
brought to book."

AQrcunstantial evidence of notive to di scourage union
nenbership is therefore sufficient, since that is all that is

general ly available. N.RBv. PutnamToot: Go., (6th Ar. 1961)
290 F. 2d 663, 48 LRRM 2263.

Yet, Professor (berer has witten:
"If an enpl oyer di scharges an enpl oyee who
is actively engaged in seeking to organi ze
the enpl oyer's plant, the enpl oyer nay be
presuned to intend to di scourage union
nenbership, since the latter foll ows not
only forseeably but, it woul d seem i nescapably
fromthe enpl oyer's act, however nuch he m ght
regret it because of the |oss of union |eader-
ship and the fear and suspi ci on gener at ed
anong hi s enpl oyees. However, if the real
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notive for the discharge is shown to be a
breach of shop rul es by the enpl oyee,

t he di scouragenent of union nenbership is
justified or privileged: the enployer has
coomtted no offense, despite the unavoi dabl e, and hence
i ntended (pursuant to the comon-|aw

presunpt i on), consequence of di scouragi ng

uni on nmenbership.” oerer, The Scienter Factor
in Section 8(a)(1) and (3) of the Labor Act:

G Balancing, Hostile Mtive, Dogs and Tails,
52 Gornell L. J. 491, 505 (1967).

(berer concl udes, that:

"the burden should fall upon the enpl oyer at

| east to raise the issue of his justifying
notive by the presentation of supporting
evidence. Qherwse, the trier of fact (the
Board) is entitled to find agai nst hi mon

the basis of what is at mninuma prina facie
case." Id. at 506. See also, Gertnan, "Section
8 (a)(3) of the NLRA and the Efort to Insulate
Free Enpl oyee Choice”, 32 U Chi. L. Rev. 735,

743 (1965).

Prof essor Gorman comments further, in support to Professor

Coer er:

"In any event, it is not necessary that the
General (ounsel denonstrate that union activities
were the sol e actuating cause for the discharge
or lesser discipline. The record in nmany cases
wll justify the inference that the discipline
was precipitated in part by union activity and
in part by a poor work record. In such cases
a violation may be found, although there is no
consensus as to what shoul d be the required
guantumof anti-union aninmus in order to nmake
out aviolation." Grnan, Basic Text on Labor
Law, Unionization & Gol | ective Bargai ning, 138.

At least one circuit has held that if inproper notive con-

tributed in sone part, that is sufficient. S A Healy Go. v.
NLRB, 453, F.2d 314 (CA 10, 1970), and circunstantial evi dence

nay be relied on. Lapeer Metal Products (o., 134 NLRB 1518,
49 LRRM 1380 (1961), Sandard Dy Val | Products, Inc., 188 F. 2d
162, Enforcing 91 NLRB 544 (1961).
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In Tex-Cal Land Managenent, Inc., 3 ALRB No. 14 (1977), the ALRB hel d

the exi stence of "independent grounds" for the discharge of an enpl oyee did
not preclude a finding that the notivation for the di scharge arose in part
fromthe enpl oyer's anti-union notivation. See also, ASHNE Farns, 3 ALRB
53 (1977).

The ALRB al so declared in S. Kyramura, Inc., 3 ALRB No. 49 (1977):

"Dscrimnatory intent when di schargi ng an enpl oyee i s
nornal |y supportabl e only by the circunstances and
circunstantial evidence. Anral gamated d ot hi ng Wr kers of
Arerica, AFL-QOv. N.RB, 302 F.2d 186, 190 (CADC

1962), citing NNRB v. Link-Belt Go., 311 US 584, 597,

602, 61 S Q. 348, 85 L.E. 368 (1941). The Board may draw
reasonabl e i nferences fromthe established facts in order
to ascertain the enpl oyer's true notive. Even though there
is evidence to support a justifiable ground for the

di scharge, a violation nay neverthel ess be found where the
union activity is the novi ng cause behi nd the di scharge or
where the enpl oyee woul d not have been fired "but for™ her
union activities. Even where the anti-union notive is not
the domnant notive but nay be so snall as the |last straw
whi ch breaks the canel's back, a violation has been
established.” dting NNRBv. Wiitfield Pickle Go., 374
F.2d 576, 582, 64 LRRM 2656 (5th Ar. 1967).

Furthernmore, the NLRB has hel d that an enpl oyee di scharge
acconpl i shed under circunstances that give the enpl oyee the idea
that it was for union activities violates Section 1153(a).

NLRB v. VacuumP ating Co., (1965) 155 NLRB No. 73, 60 LRRM 1401.

The test is thus one that 1ooks to the effect on the enpl oyees
rather than the intent of the enpl oyer.

In Radio Gficers Lhion v. NLRB 347 US 17 (1954), Justice Reed wote

for the Suprene Court:

"specific evidence of intent to encourage or di scourage
is not an indispensabl e el ement of proof of violation
of 88(a)(3)....Both the Board and the courts have
recogni zed t hat
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proof of certain types of discrimnation

satisfied the instant requirenents. This

recognition that specific proof of intent is unnecessary
wher e enpl oyer conduct inherently encourages or

di scourages union nenbership is but an application of
the coomon lawrule that a man is held to Intend the

f or eseeabl e consequence of his conduct, [citations
omtted] Thus an enployer's protestation that he did not
intend to encourage or di scourage nust be unavailing
where a natural consequence of his action was such
encour agenent or di scouragenent. Concl udi ng t hat

encour agenent or discouragenent wll result, it is
presunmed that he intended such consequence. In such
circunstances intent to encourage is sufficiently
established.” 1d. at 44-45.

Fut her nor e:

"Wier e encour agenent or di scouragenent of nenbership in a
| abor organi ztion can be reasonably inferred fromthe
nature of the discrimnation, it is not necessary to

I ntroduce substantive evidence of enpl oyee response to
the discrimnation.” 48 Am Jur.2d 8542, citing Radio
Gficers v. NLRB

In NNRBv. Eie Resistor Gorp, supra at 228-30, it was further held

a finding of intent mght be:

"[ Flounded upon the inherently discrimnatory or destructive
nature of the conduct itself. The enpl oyer in such cases
mght be held to intend the very consequences whi ch
foreseeably and inescapably flowfromhis actions and if he
fails to explain away, to justify or to characterize his
actions as sonething different than they appear on their
face, an unfair labor practice charge is nade out.[dting
Radio Oficers, supra] But, as often happens, the enpl oyer
nay counter by clal rring that his actions were taken in the
pursuit of legitimte business ends and that his dom nant
purpose was not to discrimnate or to invade union rights but
to accorrral i sh busi ness obj ectives acceptabl e under the Act.
Nevert hel ess, his conduct does speak for itself--it is
discrimnatory and it does di scourage uni on menbershi p and
what ever the clained overriding justification nay be, it
carries wth it unavoi dabl e conse-
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guences whi ch the enpl oyer not only foresaw
but whi ch he rmust have i ntended." (enphasi s
original).

In NNRBv. Geat Dane Trailers, Inc., 388 US 26 (1967),

an enployer's refusal to pay strikers the vacation benefits

granted to non-strikers was held by Chief Justice Vrren to be
aviolation of the Act. \Warren's opinion, however, created two
categories of § 8(a)(3) violation; those in which the discrimn-
ationis "inherently destructive" of inportant enpl oyee rights,
where no proof of anti-union notive is required, even in the
face of business justification, and those in which the "adverse
effect” on enployee rights is "conparatively slight”, in which
case anti-union notive nust be shown, "if" (original enphasis)
"the enpl oyer has cone forward with evidence of |egitinate and
substantial business justifications for the conduct.” Id. at 34,

"Thus, in either situation, once it has

been proved that the enpl oyer engaged in

di scri mnatory conduct which coul d have
adversely affected enpl oyee rights to sone
extent, the burden is upon the enpl oyer to
establish that it was notivated by legitinate
obj ectives since proof of notivation Is nost
accessible to him" 1d. at 34 (enphasis
original)

Thi s approach requi res:

"That the Board assess the degree to which

encour agenent, or di scouragenent of nenbership
wll result, the degree to which enpl oyer or
union interests are involved, and to reach a

j udgnent whi ch openly grapples with that which
Is truly in dispute —the rel ati ve advant age
or disadvantage which is to be accorded one

of the contestants in an economc battl e.

It is a process of judgnent, noreover, which
at least attenpts the creation of objective
standards rat her than placing reliance upon
the fictions of judicial inagination."

Chri stensen and Svanoe, "Mtive and Intent in
The Coom ssion of Unfair Labor Practices”,

77 Yale L.J. 1269 at 1331.
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General (ounsel argues inits Brief (at 0. 37), that the firing of
Ferrel was "inherently destructive" of enployee rights, but suggests in the
alternative that the totality of the circunstances indicate a sufficient
basis for finding discrimnatory notivation, citing Tex-Cal Land Managenent,

3 ALRB No. 14 (1977). Both points are wel | -taken.

Wth respect to the specific issue of discharge based on viol ati on of
a conpany rul e agai nst union activity on conpany tinme, a violation "is not
sufficient, by itself, to overcone evidence of anti-union notivation”, N.RB

v. Illinois Tool Wirks, 119 F,2d 356 (CA 7, 1946). Testinony did not

establish the history or origin or Respondent's no-solicitation "Frule, nor
was there testinmony to the effect that the rul e agai nst solicitati on was
officially promul gated, posted, explained, or otherw se brought to the
attention of enployees generally. Wnman-Grdon Go., 62 NLRB 561 (1945). |If
such rules are not enforced or involved prior to a union's organi zati onal
canpai gn, they nay be discrimnatory. Coomercial Gontrols Corp. v. NLRB, 258
F.2d 102 (CA 2, 1958).

This becones nore signifigant in light of testinony that Respondent
distributed its own literature directed agai nst the uni on on conpany tinme
and property. See, e.g., Awrican Thread Co., 101 NLRB 1306 (1952); \érd
Body Works, Inc., 103 NLRB 680 (1953).

Timng has been considered an additional factor in determning
whet her di scharge has been discrimnatory, particularly
where the discharge is for violation of a no-solicitation rule, and occurs
at the height of a union' s organizational canpaign. Geenville Cabinet .,

102 NLRB 1677 (1953).
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In the sane way, an enployer's fear that union organizers wll provoke
its enpl oyees to oppose conpany policy and create di ssension has been hel d
sufficient to negate an allegation of just cause.

Thus, in Republic Qreasoting Co., 19 NLRB 267 (1940), an enpl oyer was

hel d to have discrimnated in refusing reenpl oynent to an enpl oyee
pretextual |y, where his actual concern had been, as he alleged, that the
enpl oyee was constantly stirring up di ssension anong fell ow enpl oyees. See

al so, Jac Feinberg Hosiery MIls, Inc., 19 NLRB 667 (1940), where the enpl oyee

was called "a disturbing influence inthe mll."

Nonet hel ess an enpl oyer may pronul gate reasonabl e no-solicitation
rul es and di scharge an enpl oyee for repeated viol ations, where anti-union
ani nus plays no part.

It has thus been established that "working tine is for work”. Republic
Aviation Gorp. v. NLRB, 324 US 793 (1945), quoting from Peyton Packing Qo.,
(1943) enf'd 142 F.2d 1009 (5th dr.), cert denied, 323 US 730 (1944). Yet,

nothing in this record indicates that any interference with the work per-
formance of the packing or picking crews occurred in fact. In Paragon D e

Casting ., 27 NLRB 878 (1940), the Labor Board was infl uenced by the fact

that there was no evidence that distribution of union |iterature during
working hours interfered wth enpl oyees efficiency. Indeed, in the present
case, un-contradicted testinony established that no work was bei ng done.

G apes had not yet arrived for packing and workers were sinply standing idly

by. See, e.g., Vestern Gorrugated, Inc., 122 NLRB No. 125 (1959).
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M| waukee Hectric Tool CGorp., 112 NLRB 1135 (1955, GF. Euenus

Equi prent, Inc., 214 NLRB No. 151 (1974]

In NNRBv. WlliamDavies (o., Inc., supra, an enployer was found to

have di scrimnated in di schargi ng an enpl oyee who viol ated a conpany rul e
agai nst union solicitation on conpany tinme, where he asked anot her enpl oyee
to wear a union button rather than carry it in his pocket. See also, e.g.,
Qosby Chenicals, Inc., 85 NLRB 791 (1949); S nger (o., 153 NLRB No. 82
(1965); QGeentree Hectronics Gorp., 176 NLRB No. 126 (1969).

Inits Brief, the UFWargues (at p.14) that any rul e prohibiting union
solicitation while on conpany tine but before work has actual ly begun is "an
unr easonabl e i npedi nent to self organi zation and therefore, discrimnatory in
the absence of evidence that special circunstances nmake the rul e necessary"
for maintaining "production and discipline”, citing Republic Aviation Gorp. v.

NLRB, 324 US 793, 803, N 10 (1945). In argunent, the WFWfurther states,

drawng on the facts of the instant case:

"Ferrel was not worki ng when she handed the late arriving

pi cker a button. Nor was the arriving worker. That Ferrel
nmay have been paid for this period of tinme is immaterial; the
time spent waiting to begin packi ng coul d be anal ogi zed to a
paid break or lunch clearly not "working tine" for
solicitation purposes. Seen in this light, the promul gation
and enforcenent or Respondent's policy that Ferrel coul d not
hand out union naterials to other workers who were not
working during the tine before she began packi ng viol ates the
narrow strictures of NLRA precedent defining valid no-
solicitation rules and thereby constitutes an i ndependent
violation of Section 1153(a), "

The UFWdoes not cite any ALRB or additional N_RB precedent in support
of this proposition, and a search has failed to discl ose any case precisely on
poi nt, although several simlar cases support this proposition. Nonethel ess,

t he ar gunent
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is an inportant one with wide ramfications for agricultural
| abor. The NLRB has held in simlar fact situations that where an
enpl oyee' s union activities have no disruptive effect on operations, and
no such claimwas nmade at the hearing, the enpl oyer nay not prevent
the activity by wthhol di ng permssion. Farah Manuf acturing
Go., 202 NLRB No. 99 (1973); Bob Henry Dodge, Inc., 203 NLRB
No. 1 (1973).
In Talon, Inc., 170 NLRB No. 42 (1968), a violation of

Section 8(a)(l) was found where the solicitation, admtted y
inviolation of a conpany rule prohibiting solicitation during
wor ki ng hours, took only two to three mnutes, and did not
interfere wth production or cleanup of nachines. In the present
case, it took only two to three seconds. See also, Dayton Tire
& Rubber Co., 207 NLRB 624 (1973).

Mre directly to the point is Mieller Brass Co., 501 F. 2d

680 (CA 5, 1974), in which an enpl oyee was di scharged for
violating a no-solicitation rule by passing a union button to a
fell ow enpl oyee. The Gourt of Appeal s held that the di scharge
was pretextual, as the real reason for the di scharge was the
enpl oyee' s uni on activity.
In Miell er, the enpl oyees had not yet received their work

assignnents for the evening, and al though they were on "conpany

tine", the Ffth Arcuit held they were not engaged in "actual
wor k", thus:

"the period during which Bl anton passed

the union button to Reich, accepting the
Gonpany version of the incident, constituted
nonworki ng tine. Even though the all eged
solicitation, under the Conpany version,
occurred in a working area, the two individuals
i nvol ved, Bl anton and Rei ch, had not yet

recei ved their work assignnents, and there
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was no evidence introduced that the nere

passing of a union button resulted in or

had the potential for the type of dis-

ruption which took place in the Patio

Foods situation. See NLRB v. Peyton

Packing Go. , Inc. , 5 dr. 1944, 142 F. 2d

1009, 14 LRRM 792 enf'g 49 NLRB 828, 12

LRRM 183, cert, denied 323 US. 730, 65 S

Q. 66, 80 L. Ed. 585, 15 LRRM 793.

Accordingly, we find that Blanton's sus-

pensi on and subsequent di scharge (to the extent based on
violation of the. no-solicitation rule) was violative [..]
sec. 8(a)(1) of the Act is supported by substantial record
evidence and is correct as a matter of law"

In an inportant footnote, the Gourt added:

"The Board in its decision and order at 177 NLRB 778,
71 LRRVI 1489 found that the Conpany's interpretation
of the no-solicitation rule "unlawfully restricted
solicitation." The interpretati on was deened unl aw ul
because it" "allowed] solicitation during tines when
t he enpl oyees were on schedul ed non-work tine such as
coffee and | unch breaks, but not when they were on
other nonwork tine." Id. This is precisely the
situation wth which we are here confronted.” (n.5).

Wien to these factors are added the failure to discharge a fell ow
enpl oyee for a simlar violation and the highly enotional state of the
supervi sor, an inference nay certainly be drawn that the di scharge of Ferrel
was notivated in part by anti-union ani nus.

Respondent argues in its Brief (at p.86) that additional cause for M.
Ferrel's termnation arose fromher insubordi nate behavior, by "nocking" her
supervi sor. However, the evidence does not fairly establish insubordination
as the cause of discharge, and is in confluct as to whether the incidents
all eged occurred at all.

I ndeed, General Counsel cites this argunent as a "shifting
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reason" for discharge, in support of its position that the
violation of the "no-solicitation' rule was pretextual .
Respondent's reliance inits Brief (at p. 92) on Tri

Gounty Medical Center, 222 NLRB 1089 (1976), is mspl aced.

Tri-Gounty, a Section 8 (a) (1) violation was found for preventing
distribution of union literature outside its hospital because the enpl oyer had
failed to publish or dissemnate to its enpl oyees a no-access rul e concerning
of f-duty enpl oyees. (. dissent by Menber Fanning at 1090). No such rul e was
in effect here, nor was any "enpl oyer expl anation” pl aced i n evi dence.
Furthernore, the enpl oyers expl anation was that the rule did not apply during
"nonworking tine", and while that termwas not defined in Tri-Gounty, in the
agricultural labor context it may be intelligently applied to the hours of
actual work, as distinguished fromthe period during which one is bei ng paid.
Certainly an enpl oyer woul d not be justified in dis-charging an enpl oyee
unless it could prove that sonething nore than a purely pro forna violation,

w thout sonme substantial interference wth enployer interests in sufficient.

Miel l er Brass ., supra (esp.N5".).

A no-solicitation rule which does not nake it clear to

enpl oyees that they may distribute literature or otherw se
solicit for the union except during actual working hours, unduly

restricts enployee rights to self-organization, in the absence

of a clear show ng by the enpl oyer that "special circunstances”

nake the rul e necessary. Republic Aviation, supra.

For these reasons, | further hol d Respondent failed to

neet its burden of proof wth respect to any "special circum
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stances” which nay have existed, and its no-solicitation rule is,
therefore, invalid onits face presunptively, as well as in application.

For the foregoing reasons, | issue the follow ng O der.

ORDER

| hereby order that the Respondent, Karahadi an Ranches, its
officers, agents, successors, and assigns shall:
1. GCease and desist from

(a) threatening enployees wth layoff, suspension, or
termnation because of their union activities;

(b) discharging or otherw se discrimnating agai nst enpl oyees
because of their union activities;

(c) granting or promsing to grant benefits conditioned
expressly or inplicitly upon enpl oyee uni oni zati on;

(d) subjecting to surveillance or interrogation or threat of
surveillance or interrogation, any of its enpl oyees by reason of their union
activities;

(e) and in any other nmanner interfering wth, restraining, or
coercing enployees in the exercise of those rights guaranteed them by
Section 1152.

2. Take the followng affirnmative acti on deened neceessary to
effectuate the policies of the Act:

(a) Gfer Maria Bena Ferrel immediate and full reinstatenent to
her forner or substantially equivalent job wthout prejudice to her seniority
or other rights and privil eges and nake her whol e for any | osses she nay have

suffered by reason
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of her discrimnatory discharge including interest neasured
thereon at seven percent per annum

(b) Preserve and upon request nake available to the
Board or its agents, for examnation and copying, all payroll
records, social security paynent records, tine cards, personnel
records and reports and all other records necessary to anal yze
the anmount of back pay due and the right of reinstatenent under
the terns of this Oder;

(c) Imediately notify the Regional Drector of the
Qoachel | a regional office of the expected tine periods in 1977
inwhichit will be at 50 percent or nore of peak enpl oynent, and
of all the properties on which its enployees v/ill work in 1977.
The Regional Drector shall reviewthe |ist of properties pro-
vi ded by the Respondent and designate the | ocations where the
attached NOTl CE TO WIRKERS shal | be posted by the Respondent.
Such locations shall include, but not be limted to, each bat h-
roomwherever |ocated on the properties, utility pol es, buses
used to transport enpl oyees, and ot her promnent objects wthin
the view of the usual work places of enpl oyees, and in Respondent’
| abor canps (opies of the notice shall be furnished by the
regional director in English, Spanish, Arabic and ot her appro-
priate | anguages. The Respondent shall post the notices when
directed by the Regional Drector. The notices shall remnain
post ed t hroughout the Respondent's 1977 harvest period for 90
days, whi chever period is greater. The Respondent shall exercise
due care to repl ace any notice which has been altered, defaced,
or renoved.

(d) Arrange for a representative of the Respondent
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or a Board Agent to read the attached NOTl CE TO WIRKERS to the
assenbl ed enpl oyees in English, Spanish and Arabic, and any
ot her | anguage in which notices are supplied. The reading shall
be gi ven on conpany tine to each crew of Respondent's enpl oyees
enpl oyed at Respondent's peak of enpl oyrment during the 1977
harvest season. |mediately follow ng each reading, a Board Agent wi ||
be afforded an opportunity, outside the presence of
supervi sors and managenent, to answer any questions the enpl oyees m ght
have regarding their rights and the Act. The Regional Drector wll
determne reasonabl e rate of conpensation to be paid by the Respondent to
all non-hourly wage enpl oyees to conpensate themfor the tine lost at this
readi ng and question and answer period. The day, tine, and place for the
readi ngs shall be designated by the Regional Drector after consultation
by a Board Agent w th Respondent.
(e) Hand out the attached NOTl CE TO WIRKERS (to be printed in
Engl i sh, Spani sh, Arabic, and other |anguages as directed by the Regi onal
Drector) to all present enployees, and j to all new enpl oyees and enpl oyees
rehired in 1977, and nail a copy of the NOTTCE to all of the enpl oyees
listed on its nmaster payroll for the payroll period begi nning March 1, 1977
and endi ng June 10, 1977.
(f) MNotify the Regional Drector, in witing,
wthin 20 days fromthe date of the receipt of this Oder, what steps have
been taken to conply wth it, under penalty of perjury,
and notify himperiodically thereafter, in witing, what further steps
have been taken, until full conpliance is achieved.

111
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| T FURTHER CROERED, that the Conpl aint be dismssed insofar as it alleges
unfair |abor practices not found herein.

DATED  Septenber 8, 1977

KENNETH AOLCKE
Admnistrati ve Law O fi cer.
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NOT CE TO WIRKERS

After a hearing in which all parties presented evi dence,
an admnistrative law officer of the Agricultural Labor Rel ations
Board has found that we have engaged in violations of the
Agricultural Labor Relations Act, and has ordered us to notify
all of our enployees, including all enployees hired after March 1,
1977, that we wll renedy those violations and that we w ||
respect the rights of all of our enpl oyees in the future.

V¢ also tell you that:

The Agricultural Labor Relations Act is a lawthat gives
all farmworkers these rights:

(1) to organi ze thensel ves;

(2) toform join, or help unions;

(3) to bargain as a group and choose whomthey want to
speak for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5 to decide not to do any of these things.
Because this is true we promse that:

V¢ WLL NOT do anything in the future that forces you
to do, or stops you fromdoing any of the things |isted above.
Especi al | y:

(1) Ve wll reinstate Maria Hena Ferrel to her formner
job and conpensate her for any | osses that she has sustai ned as
a result of her discharge.

(2 Ve wll not discharge enpl oyees for engaging in

uni on activity.



(3) Ve wll not threaten enpl oyees wth discharge in

Qder to discourage union activity.

(4) Vé will not attenpt to spy on enpl oyees who desire

Uhi oni zat i on.

(5) Vé will not promse benefits or grant wage increases

In order to discourage union activity.

DATED.

KARAHAD AN RANCHES

By:

(Representative) (Title)
This is an official Notice of the Agricultural Labor Relations Board, an

agency of the Sate of California. DO NOI REMOVE CR MJTI LATE !
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