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DEOQ S ON AND (REER

h August 9, 1977, a representati on el ection was hel d pursuant
to Section 1156 of the Agricultural Labor Relations Act (Act) anong
agricultural enpl oyees of Ranch No. 1, Inc., one of the Enpl oyers herein.
Ranch No. 1, Inc., filed post-election objections and a Mition to Deny
Access dated August 15, 1977, alleging violations of the access rule (8
CGal. Admn. Gode 20900) as the basis for setting aside the el ection and
denying, pursuant to 8 Cal. Admn. Gode 20900 (e) (5 (A, the Whited Farm
VWrkers of Arerica, AFL-Q O (UFW the access provided in 8 Cal. Admn.

Gode 20900 (e) (1). Spudco, a customharvester working at Ranch No. 1,



Inc., also filed a Mtion to Deny Access dated August 15, 1977, alleging the
sane violations as were alleged in Ranch No. 1, Inc.'s Mtion. A

consol i dated hearing was conducted by Investigative Heari ng Examner (IHE)
Carla Jo Dakin in May 1978, n July 12, 1978, the I HE i ssued her initial
decision in the representation case, which the Agricultural Labor Relations

Board (Board) affirnmed in Ranch No. 1, Inc., 5 ARBNo. 1, (1979). n July

12, 1978, the I HE al so issued her initial decision on the Mtions to Deny
Access. Y Thereafter Ranch No. 1, Inc., filed tinely exceptions with a
supporting brief, and the UFWtinely filed cross-excepti ons and a supporting
brief.

The Board has considered the record and the IHE s decision in
the light of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the | HE as nodified herein.

In Ranch No. 1, Inc., supra, this Board upheld the results of the

el ection conducted at the Enpl oyer's operation on August 13, 1977, and
certified the UFWas the excl usi ve col | ective bargai ning representative of
the Enpl oyer's agricultural enployees. In that case we reviewed the al | eged
viol ations of the access rul e which are now before us as the grounds on whi ch

Ranch No. 1,

Y The | HE i ssued one deci sion covering the separate Mtions to Deny Access
filed by Ranch No. 1, Inc., and Spudco. In viewof the facts that: 1) both
notions alleged the identical violations and requested the sane renedy, 2) a
singl e hearing was hel d on both notions, 3) both noving parties were
represented by the sane counsel, and 4) the | He decision was tinely served on
both noving parties, we deemthe IHE s failure to i ssue separate decisions
n(r)]n- prejudicial and we therefore dismss Ranch Nbo. 1, Inc.'s exception on
this point.

5 ALRB Nb. 36



Inc., and Soudco seek an order of the Board barring the UPWfromtaki ng
access to enpl oyees on agricultural premses in the San Joaquin Valley for a
period of one year. V¢ decided that the viol ations whi ch were proven were
mninal in the context of the el ection canpai gn, as these viol ations were
not "of such a character as to create an intimdating or coercive inpact on
the enpl oyees' free choice of a collective bargaining representative." Ranch
No. 1, Inc., supra, at p. 6.

Uhder 8 Gal. Admn. Code 20900(e) (5)(B), violation of the access

rule by a | abor organi zation nay constitute an unfair |abor practice under
Labor Code Section 1154(a)(1) if it independently constitutes restraint or
coercion of enployees in the exercise of their rights guaranteed by Labor
Gode Section 1152, and such violation may constitute grounds for setting
aside an el ection where the Board determnes that such conduct has affected
the results of the election. Sandards different fromthose set forth in
the above regul ation section apply to notions to deny access based on
violation of the rule. A party submtting a notion to deny access i s not
required to showthat violation of the access rule either resulted in the
infringenent of enpl oyees' statutory rights or affected the results of an
el ection. Anotion to deny access wll be granted where the noving party
denonstrates viol ation of our access rule involving either (1) significant
di sruption of agricultural operations, (2) intentional harassnent of an
enpl oyer or enpl oyees, or (3) intentional or reckless disregard of the rule.

The Galifornia Suprene Gourt has uphel d the

5 ALRB No. 36 3.



constitutionality of 8 Cal. Admn. Gode 20900, rejecting argunents that the
access it provides to enpl oyees on their enpl oyers' premses is violative of

basic private property rights. ALRBv. Superior Gourt, 16 Cal. 3d 392 (1976).

In approving the bal ance struck in the access rul e between the property rights
of enpl oyers and the need of enpl oyees for infornation regarding their |egal
rights, the Gourt quoted fromthe decision of the U S Suprene Gourt in Labor
Board v. Babcock & WIlcox Go. (1956) 351 US 105 (at 112) :

Acconmodat i on between the two nust be obtained wth as

little destruction of one as is consistent wth the

nai ntenance of the other.... But ... the right to exclude

fromproperty has been required to yield to the extent

needed to permt communication of information on the right

to organi ze.
The integrity of the bal ance in the access rul e between these two interests
wll be preserved, we believe, by the standards set forth above for notions
to deny access. Those standards nake explicit the najor limtations or
qualifications that attach to the "limted right to approach enpl oyees on the
property of the enployer.” 8 Gal. Admn. CGode 20900(b). The nanner in which
enpl oyees are to be approached nust invol ve no significant disruption of the
enpl oyer's agricultural operations, nust not harass either enployer or
enpl oyees, and nust observe the tine, place, and nunber requirenents of the
rul e.

Wien eval uat ed by the above standards, the violations of the rule

coomtted by the UFW and in particular one violation comtted by its
organi zer Lupe Mirgia, do not appear insignificant. Oh the occasi on when

Mirgi a stayed in the onion fields between

5 ALRB Nb. 36 4.



one-and-a-half and two hours in violation of both the access rul e and the
vol untary agreenent on access whi ch he had reached with Robert Konjoyan, a
supervi sor for Ranch No. 1, Inc., he disrupted agricultural operations and
di spl ayed a degree of unconcern about access |imtations which this Board
does not condone.? W find that Mirgia acted with reckl ess or intentional
di sregard of the access rule.

This is the first decision in which this Board has had occasi on
to state its standards for eval uating notions to deny access or to grant
such a notion. The violations proved are clear. Therefore, we believe an
appropriate renedy wll be an order pursuant to 8 Gal. Admin. Gode 20900
(e) (5 (A barring organi zer Lupe Mirgia fromexercising the right of
access provided in 8 Gal. Admn. Code 20900 anywhere in the area covered by
our Fresno Regional Cifice for a total of 60 days on which the UFWi s
entitled to exercise such right of access, commencing on the day the UFW
next files a Notice of Intent to Take Access for the purpose of taking
access to the property of any agricultural enployer |ocated in that area.

CRER

The Agricultural Labor Relations Board hereby orders that, for a
total of 60 days on which the Unhited FarmVeérkers of Anerica, AFL-A O (URW
shall be entitled to exercise the right of access provided by 8 Gal. Admn.
Gode 20900 on the property of any agricultural enpl oyer |ocated in Fresno,

Kern, Kings,

2/ See Ranch Nb. 1, Inc., supra, at pp. 3 and 5 f.

5 ALRB Nb. 36 5.



Madera, Merced, Mno, R verside, or Tul are Gounty, commenci ng on the day
the UFWnext files a Notice of Intent to Take Access pursuant to 8 Cal.
Admn. Code 20900 (e) (1) (B) for the purpose of taking access in any of
the said counties, Lupe Mirgia shall not exercise such right of access in
said counties.

Dated: May 16, 1979

ERALD A BROM Chai r nan

RONALD L. RUZ Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

5 AARB Nb. 36 6.



CASE SUMVARY

5 AARB \b. 36
Ranch No. 1, Inc., Case Nb. 77-PMI -F
and Spudco (URWY Case \No. 77-PM2-F

|HE DEQ S N

Mbtions to Deny Access filed after an el ection won by the UFWby Ranch
No. 1, Inc., and Spudco, a custom harvester engaged by Ranch No. 1, Inc.,
were denied by the I|HE on the grounds that the violations of the access
rule, 8 Gal. Admin. Gode 20900, whi ch she found to have been commtted by
the UPWduring the pre-el ection canpaign did not neet the standards for
inposition of that sanction. [The Board in Ranch Nb. 1, Inc., 5 AARB No. 1
(1979), nodified the rulings of the IHEin the representati on case wth
which this matter was consolidated as to the violations of the access rul e
commtted by the UAW but uphel d her concl usion that those violations did
not warrant the setting aside of the el ection pursuant to 8 Cal. Admn.
Gode 20900 (e) (5 (a).]

BOARD DEAQ S ON

The Board stated that a notion to deny access w |l be granted when
the noving party establishes violations of the access rul e 1nvol ving
either significant disruption of agricultural operations, intentional
harassnent of an enpl oyer or enpl oyees, or intentional or reckless
disregard of the tine, place, or nunber |imtations of the access rule.

The Board found that Lupe Mirgia' s violation of the access rule on
t he occasi on when he stayed in the onion fields for one-and-a-half to two
hours not only disrupted agricultural operations but displayed deliberate
or reckless disregard of the rule.

BOARD CRDER

On the basis of its determnation that Mirgia' s violation of the
access rule resulted in disruption of agricultural operations and
di spl ayed intentional or reckless disregard of the rule, the Board
ordered that for a period of 60 days begi nning on the day the UFWnext
files a Notice of Intent to Take Access pursuant to 8 Gal. Admn. (ode
20900 (e)(1) (B) in order to take access to the property of any
agricultural enployer in the area covered by the Board' s Fresno
Regional (fice, Mirgia may not exercise the rights of access provi ded
by the rule anyv\here in that area.

* k%

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

5 ALRB Nb. 36
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Pet er Jacobs, of Dressler,
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DEQ S N

. Satenent of the Case

CARAJODAKIN Investigative Hearing Examner: This case was heard
by ne on May 10, 11, and 12, 1978, in Bakersfield, Galifornia, pursuant to a
Notice of Investigative Hearing dated February 24, 1978.

The Whited FarmVWrkers of Anerica, AFL-Q O (UAY, filed a Petition
for Certification on August 9, 1977. The Board conducted an el ecti on anong the
agricul tural enpl oyees of the enpl oyer on August 13, 1977 in which the UFW

received a majority of the votes.



The enpl oyer, Ranch No. |, filed a notion to deny access on August 15,
1977, alleging nunerous violations of 8 Cal. Admn. Code 820900. The enpl oyer
sought the renedy of barring access to the URWand a particul ar organi zer,
pursuant to 8 Cal. Admin. Code §820900(e)(5) (A .

The Board set for hearing the foll ow ng i ssues:

1. Wether UFWorgani zers took access outside tines permtted by the
access rul e,

2. Wet her URWorgani zers engaged i n conduct disruptive of the
enpl oyer's agricultural operations,

3. Wether UFWorgani zers were present in nunbers in excess of those
permtted by the access regul ation.

The enpl oyer also filed a tinely petition pursuant to Gal. Lab. Code
81156. 3(c) objecting to certification of the election. The issue set for hearing
was limted to whether UFWorgani zers viol ated the Board s access rul e and whet her
such conduct affected the el ecti on out cone.

Pursuant to the Board s order for a consolidated hearing on the notion
and the el ection objections, | amissuing two separate decisions. This decisionis
limted to Ranch No. I's notion to deny access.

Both parties were represented at the hearing and were given full
opportunity to participate in the proceedings. Both parties filed post-hearing
briefs. UWon the entire record, including ny observation of the deneanor of the
w tnesses, and after consideration of the briefs filed by the parties, | nake the

follow ng findings of fact and concl usi ons of |aw



1. Background

Ranch No. | is located near Arvin, Galifornia. In July and August
1977 it was harvesting onions and then grapes. Spudco was enpl oyed by Ranch No.
| to harvest its onions. Two crews worked in the onion harvest, and at | east
five worked in the grape harvest.

[11. Alleged Volations of the Access Ril e
A nion Harvest Oews
1. Frst Day

Enpl oyer' s witness Matthew Wston, a tractor driver and irrigator at
Ranch Nb. I, was working lifting onions with a tractor. He testified that on
July 27 he saw a UFWorgani zer in the onion fields tal king to enpl oyees toppi ng
onions. He later learned he was Lupe Mirgia. A though Véston was not wearing a
wat ch, he thought the tine was 9:30 am Wrk had begun at 5:30. He left the
field to informranch nanager Robert Konjoyan of the organi zer's presence.

After he returned, he saw Mirgi a approach Konjoyan's car. He did not hear what
they said. Véston did not ask Mirgia to | eave the property on that day or any
tine.

Wston thought Mirgia did not |eave until work ended at 1: 30 because
he saw his car. However, he did not know Mirgia's whereabouts at the end of the
wor kday.

Mirgia testified that on his first visit to the onion field he was
alone and arrived about 10:00 a.m He did not renenber the date precisely. He
was | ooking for Angel Garza, an enpl oyee, and found himeating lunch with his
famly. They tal ked approximately a hal f hour about Garza's assisting wth the
union organi zing. Nbo one asked Mirgia to | eave Ranch No. | property. Mirgia did

not renenber



bei ng present at the end of the day because after his talk wth Garza he left and
drove to another enployer's ranch and then returned to his office.

Mirgia testified he spoke to Konj oyan on one occasi on as he was
getting into his car to leave. Konjoyan told himit was all right for Mirgia to
be present in the onions during the day when peopl e were eating | unch, but for no
| onger than an hour. He said there was no established | unch hour because of the
piece rate pay. He inplied that the vineyard crews had an established | unch
break and access woul d be linited to the hour surrounding the break.?

Garza testified for the DFWthat the first tine he saw Mirgia in the
oni ons was when he and his famly were eating | unch, around 10 or 10:30 a.m on a
day inlate July. He estinated the visit lasted 10 to 15 mnutes. Mirgia was
the only UFWorgani zer he ever saw in the onions.

2. Second Day

Wston testified he saw Mirgia on the foll ow ng day, July 28, about
7:00 am Mirgiawnt fromgroup to group of enpl oyees wth cards in his hand.
Vst on saw peopl e signing the cards. Mirgia left about 11:00 a.m, four hours
| ater.

Mirgia testified that he was present a second tine at the onion
fields on the day followng his first visit, between 5:00 and 5:30 a.m The

crews were just arriving when he got there. He |eft

1/ The U”Wcontends that the conversation between Mirgi a and Konjoyan
constituted an access agreenent between enpl oyer and union. | do not reach the
question whet her an agreenent existed in this case because even if one did exist,
there is noindication that it expanded the union's right of access under the
ALRB access rul e.



before 6:00 and did not go inside the field Hetestified that he | eft when an
hour was up, although did not rermenber the tinme. He knewthat he left after an
hour because he | ooked at his watch. It was his practice when going into a field
to check his watch upon entering and | eavi ng.

Wien the peopl e started work, sone told himto come back |ater at about 10: 00,
which he did at about 11:00. He spoke to peopl e who were | eaving and to others
inside the field who were eating. He was present in the field |l ess than an hour.
No one asked himto | eave. Garza testified he saw Mirgia the day followng his
first visit about noon, or lunch time. Mirgia gave himflyers to distribute and
also distributed sone to the crew He was present between 45 mnutes and an hour.

3. Third Day

Wston testified he saw Mirgia on July 29, from8:30 to 1:30, five
hours. Mirgia went fromgroup to group; workers would stop and listen to him

Mirgia testified he went a third consecutive day at about 10: 00,
remai ni ng about an hour. No one asked himto | eave. This was his last visit to
the oni on crews because he concentrated his efforts on an el ection at anot her
conpany.

Garza testified he sawMirgia a third tine. He did not know the date.
It was in the norning and the organi zer was on Towerline Road, bordering the onion
fields on the west, distributing | eafl ets and authorization cards. Mirgia did not
enter the fields.

4. Qher Testinony

Sal vador Ros, a nenber of Qnelas crew testified credibly



he saw an organi zer on two occasions in the onions, but did not identify him Qnce
the organi zer spoke to himwhile he was taking a break. He remained talking to

wor kers between one and a half and two hours. The next day, the organi zer was
passi hg out cards to enpl oyees whil e sone were working and ot hers were not.

Enpl oyer witness darence Anfield, a supervisor, testified he saw
Mirgia talking to enpl oyees in the onion fields. The date was either the 28th or
20th of July. Anfield spent about 20 mnutes in the field and | eft about 10: 00.
Mirgi a was passing out cards. People were signing them Sone enpl oyees st opped
wor k when Mirgi a handed thema card.

The work day in onions was irregular in length since pay was by pi ece
rate. It generally lasted from5:30 am to 1:30 p.m Garza testified that workers
deci ded for thensel ves when to begin and end. According to Véston, enpl oyees ate
i f and when they wanted to do so and coul d | eave whenever their work was fini shed.

Mirgia testified that he has been a UFWorgani zer since 1967 and has
been thoroughly instructed about the access rule. n cross examnation, he
denonstrated his know edge of its provisions. Wen there was no established | unch
hour, it was his practice to speak to peopl e who had st opped work to eat | unch.

5. Qedbility Resol ution

It is difficult to resolve the inconsistenci es between Véston, the
chi ef enpl oyer witness, and Mirgia and Garza, the nain union wtnesses, as to the
length of tine Mirgia spent on Ranch No. | property in the onion fields. Véston
was net definite as totine and did not wear a watch. Mreover, he apparently did

not observe Mirgi a



throughout tile tinmes he was allegedly present in the onions. Veéston was not
always on the tractor, fromwhi ch presunably he had a view of the fields and
crews; he had other responsibilities. A though he said Mirgi a was present at
the end of the day on the 27th, he did not know where and he did not see him
Vst on thought he saw Mirgia' s car, but there was no evi dence of how he was
able toidentify it.

d the other enpl oyer wtnesses, Anfield observed the organi zer for
atotal of 20 mnutes on one occasion. R os could not identify the organi zer
he saw

Mirgia' s testinony concerning his first two trips to the oni on
fieldis corroborated by Garza. As to the third trip, it is not clear that
Garza' s testinony related to the onion crews; he did testify that Mirgia did
not gointo the field on that occasion.

| credit Mirgia' s testinony as to length of tinme he was in the
onion fields, at the sane tine cognizant of his interest in the outcone of the
hearing. He was a straightforward w tness who spoke cal nty and earnestly,

W t hout nervousness or edgi ness.

Wston' s testinmony was cautious and | acked detail. He renenbered that
the organi zer was present for four hours on two days and five hours on a third day,
and the approxi nate ti nes each day. However, on cross examnation, he coul d not
anplify his statements and becane testy in response to reasonabl e questi oni ng.
Qher than tine, he did not recall specific facts about the organi zer's visits,
such as what the organi zer did other than pass out cards, or where he was | ocat ed,
or to whomhe spoke. He testified he was not always in a position to observe the
organi zer. The testinony as to the long visits is inconpl ete and therefore

doubtful . For these reasons | do not credit Véston' s testinony conpl etel y.



| do credit the three enpl oyer w tnesses' testinony that the
organi zer spoke to peopl e who were working as well as those who were not. It
Is reasonabl e to infer fromall the testinony that he passed by peopl e who
were working while locating those eating, and that he spoke to them

| find that Mirgia entered the onion fields on three occasions duri ng work
hours at tines when he t hought enpl oyees were taking a | unch break, that he spoke
and distributed literature to peopl e who were resting and al so to peopl e who were
working. On one occasi on he stayed between one and a hal f and two hours. | also
find that Mirgi a spoke wth enpl oyees before work began on July 28.
B. Ranch No. | Shop

Enpl oyer w tnesses Wston, Anfield, and Ramro Quevas testified that
on July 28 at 2:30 p.m, Mirgia cane into the Ranch No. | shop where they were
working. He renai ned | ong enough to hand out literature, and to tell them about
a UFWneeting that night. The wtnesses' estimates of the tine he was present
ranged fromone to five mnutes. Quevas said one to two, Anfield said four to
five, and Wston sai d about five.

Mirgia said he did not go into the shop but stopped at the door.
Quevas, who drew a di agramof the shop (Board Ex. 20), testified that Mirgia
entered the shop through the center door facing Towerline Road (narked A-on Board
Ex. 20)

| credit the enpl oyer wtnesses, in particular Ramro Quevas. H was a
forthright wtness and described the shop area in detail.

Athough | do not credit Mirgia s testinony that he did not enter the

covered shop area, | do not find this to be a serious



deficiency in his testinony al though nuch was nmade at the hearing of whether he
actual |y stepped through the door. Even if he nerely stopped at the door, | find
he cane on the enpl oyer's property on this occasion. Fomall the testinony, it
appears this was a nonentary stop. Mirgia was heading to another destination and
stopped | ong enough to make an announcenent. | find that Mirgia entered the
enpl oyer's property during work hours and spoke to enpl oyees, renai ning no | onger
than five mnutes.
C Qape Harvest Oews
1. Bock 1

Enpl oyer w tness John Vallat, supervisor of the grape harvest,
testified that before work on August 4, he noticed six or seven UFWorgani zers at
the east end of Bock 1 (Ewployer's Ex. 1, Point "A', in black). They were
talking to 15-20 nenbers of Qnelas crew Vallat read one nane tag, that of Lupe
Mrrgia. A 6:05 he told the group to | eave since work had begun at 6:00. The
organi zers left the field, walking north on a path along the field s east edge,
passi hg- beyond voi ce range about 6:20. Vallat said the organizers interfered
w th the work because 15-20 peopl e did not begin work at 6:00 and they were bei ng
pai d from 6: Q0.

Mirgia testified that on the norning of August 4 he went fromthe
| abor canp with Nool's crewto vineyards between Bl ocks 4 and 5, and that Vall at
was present. Thus he in effect denies that he was present in Qnelas crew?

Murgi a was not specifically questioned

2/ There are di screpanci es concerning dates throughout all the testinony of all
the wtnesses pertaining to the presence of organi zers during the grape harvest.
There was nothing in Vallat's testinony to indicate that he was fabricating this
incident, regardless of his nenory of all details. He placed the Nool crew

i nci dent on August 9.

-9 —



about a visit to Qnelas' crewin the fields which occurred prior to Nool's
crew ¥Snce Vallat was unable to identify the other organizers

on this occasion, his opportunity to see nane tags nust have been | ess than

I deal . Because Mirgi a deni ed bei ng present, because he testified Vallat only
asked himonce to | eave during the harvest (Nool's crew), and because subsequent
encounters wth Mirgia nay have clouded Vallat's nenory of this encounter, |
find that the enpl oyer has failed to establish that Mirgia was present on this
occasion. | find that six or seven unidentified organizers were tal king to 15-20
menbers of Qnelas crewin the field about five minutes after the start of work
at 6:00 a.m

2. Bocks 4 and 5

Qarence Anfield testified he saw Mirgi a about 6:25 a.m on August
4. Mirgia, the only organi zer Anfield saw, was in a field where peopl e were
wor ki ng about 150 yards fromBear Muntain Blvd., a public road (Ewpl oyer's Ex.
1, Point “B', inred). Anfield al so saw Val | at and Konjoyan near Mirgia. From
a distance of 20 feet, he heard Vallat tell Mirgia that he did not have the
right totalk wth workers during worktine. The organi zer continued talking to
workers and left after 10-15 m nutes.

Vallat did not corroborate Anfield s testinony. Wen asked on cross
exam nati on whet her he had seen organi zers on August 4 other than at the start
of work, Vallat's only response was that he had al so seen t hembefore work, not
later, as Anfield alleges. In addition, Anfield was unusual | y nervous
throughout his testinony. For this reason, | do not credit Anfield s testinony

as to the occurrence of

3/ See discussion regarding visit to Nool's crew p.14.

-10-



this incident.

3. Four Qganizers, Four Locations

Anfield testified on August 5, he followed two nen and two wonen
organi zers, whomhe could not identify, to four crews. This was part of his
assi gned task of observi ng organi zers.

He first saw the two wonen in the southeast corner of B ock 2
(Enpl oyer Bx. 1, Point "C', nmarked red) talking to nenbers of Valles crew The
tine was 5:59 or 6:00 am H went to find Vallat, and when he returned at 6:05
he saw the organi zers had noved to anot her |ocation, the corner of B ocks 7 and
1 (Bwloyer's Ex. 1, Point "D', red) where Qnelas' crew was wor ki ng.

At OQnelas' crew about 6:10 the organi zers handed panphl ets and
authori zation cards to two workers who cane out to the end of the romw Then the
two wonen net up wth the two nen who were apparently waiting for themunder a
tree.

The organi zers next went to the edge of Blocks 7 and 8

(Enployer's Bx. 1, Point "F', red) where Fichardo' s crewt was working,
renaining five to ten mnutes.

Val | at corroborated Anfield s testimony in part.® He drove
to Fichardo' s crew and saw four or five organi zers. They were weari ng
identification badges. Vallat could not nanme themal t hough he recogni zed two
peopl e fromthe previous day. Vallat did not testify whether they were nal e or

female. Mirrgia was not anong them The

4/ This crew | eader's nane was gi ven as both "PBichardo" and "R cardo" by
different wtnesses.

5/ However, this corroboration is inconsistent wth regard to the nane of the
crew |l eader. Anfield said he told himthe organi zers were in Valles' crew

-11-



organi zers were along a ranch road, two to three feet inside the rows. They
were talking to seven to ten peopl e and handi ng out pi eces of paper for about
ten mnutes. Sone workers had stopped working; others were both working and
listening. There were about 25 people in A chardo's crew Vallat said he asked
the organi zers to leave twce. After the second tine about 6:25, they left,

wal king to their car parked on the avenue between B ocks 2 and 8.

The organi zers, according to Anfield, next went towards the sout heast
end of Block 7 (Enployer's Ex. 1, Point "E', red). About 20 mnutes later (he
estimated 7:30 am), Anfield saw the two wonen again in B ock 16, near the
ranch's west end (Enployer's Ex. 1, Point "G, red). Grcia, the crew boss,
cane out of the vineyard and talked to themfor a fewmnutes. Wen the wonen
saw Anfield they left.

None of the URPWw t nesses saw any wonen organi zers at all at Ranch
No. | during the organizing canpaign. Garza testified credibly that only two
organi zers cane to Gnelas' crew in which he worked, while they were harvesting
grapes. These were Mirgia and Hector Felix. They did not renain after work
began. He said he saw Mirgia no nore than five tines. Mthilde Mnarez al so of
Qnelas' crew testified that she sawonly Mirgia. However, her testinony is
not concl usi ve since she testified that out of the six day workweek she usual ly
wor ked four days due to a physical problem Two sisters-in-1awwho worked in
Fichardo's crew denentina Garcia and Rosa Garcia, testified that they worked
every day of the harvest and saw only one nale organizer in their crew Neither
W tness renenbered his name; he was present once before work and renai ned about

five mnutes.
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There is a conflict in testinony between Anfield and Garza, in
particular, as to the presence of fenal e UFWorgani zers, at Ranch No. |I.

Anfield s credibility is undermned by other testinony found to be
unreliable. Garza was believable. Hs testinony was internal ly consi stent.
nly one of the four incidents Anfield described is corroborated by Vallat, whom
| have found to have given other straightforward credible testinony. | resol ve
this conflict by finding that four unidentified organi zers were present in one
crew, the Pichardo crew on August 5.

Anfield said he al so saw Mirgia on August 5. However, | do not
credit this testinony. In a declaration dated August 17, 1977, the w tness
stated he saw Mirgi a every day fromAugust 4 until August 10 in the fields
between 5:45 and 8:00 or 9:00. When cross examned concerning the declaration
the wtness was evasive and contradicted hinself. He first testified he saw
Mirgia every day and then said he did not. He asserted he saw Mirgia on the
10th and then decided it was on the 5th. The wtness saw Mirgia al | norni ng
sitting in his car, although he hinself was driving around the ranch property in
a truck. Because the wtness was not always present, and because there is no
corroboration of this contradictory testinony, | do not findit credible. |

find Mirgia was not present at Ranch No. | on August 5.
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4. Nool's Cew

Vallat testified that on August 6 ®he cane to the | abor canp to talk
to crew boss Tony Nool about the avenue his crewwas to work on that day. Nool
bel i eved they were to work in an adjacent field, but Vallat instructed, himto
nove one bl ock east. During their conversation, Vallat and Nool observed UFW
organi zers present in the |abor canp parking |ot.

At about 6:10, Vallat and Nool wal ked to the new | ocation and Val | at
showed the crew boss what grapes the crew should pick. By 6:15 a majority of the
crew had wal ked or driven to the newsite. Pour or five organi zers were al so
present, including Mirgia. Vallat told Mirgia to | eave because he was attenpting
to instruct people and the organi zers were interfering; he was in violation of the
access rul e because work had begun. Mirgia did not respond. F fteen or twenty
peopl e stayed at the end of the rowto hear Mirgia. Vallat told themthey coul d
listen to "this asshole" if they wanted but that work had started. Mirgia then
said that the reason they needed a uni on was because of this type of person.
Vallat again told Mirgia he was in violation of the rule and shoul d | eave
imediately. A about 6:40 Mirgia and the other organizers |eft the fields.

Nool and his assistant, Angel de |os Santos, corroborated much of
Vallat’s testinony. Sone enpl oyees were still signing cards at 6:15 when work

began, remai ning wth the organi zers for about 10 m nut es.

6/ The wtnesses were in conflict as to the date of this incident. Regardl ess
of the date, the two principal participants, Vallat and Mirgia, both stated
they were present at Nool's crewthe day Vallat changed the crews work site.
Wt hout resolving the inconsistency as to date, | wll consider what occurred
and whether there was a violation of the access regul ati on.
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Nool could not identify any of the organi zers. He thought they were
organi zers because they were wearing buttons and he did not recogni ze themas
nenbers of his crew He said there were 5 or nore. De los Santos al so coul d
not identify any of the organi zers nor could he describe them

Nool did not tell any crew nenbers to get to work. De |os Santos
tried to tell sone crew nenbers, whomhe did not identify when asked. He got
no response.

Nool testified there were nore than 50 people in his crew

Mirgia did not deny that he acconpani ed nenbers of Nool's crewto a new
| ocation, or that Nool was tal king to crew nenbers about work. Nor did he deny
that Vallat asked himto | eave. Mirgia was acconpani ed by two ot her organi zers.
The workers were | ocated about three rows into the vineyard, preparing to go to
work. Mirgia testified he was on Ranch No. | property about 10 mnutes at this
| ocation. Fromthere he went up on to Bear Mountai n Bl vd. where he spoke to peopl e
comng into work.

Mirgia did not believe that peopl e were being paid to listen to
instructions because not all of the crewhad arrived yet, and in his experience as
a grape picker, he had not been paid for instruction tinme. Hwever, he did not know
what Ranch No. |'s pay policy was wth regard to picking instructions.

Terry Vasquez corroborated Mirgia' s testinony concerning the visit to
Nool 's crew and the conversations wth enpl oyees who did not appear to be working.
She and Mirgia tal ked to people arriving for work in Tony's crew The crew was
waiting for others. The foreman gat hered peopl e toget her and asked the organi zers

their nanes. Mirgi a
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asked the forenan his nane. Vasquez did not hear what was said
bet ween t hem except she heard the foreman speak derogatorily of Mirgia
because he rai sed his voi ce when he did so

| find that UFWorgani zers Mirgi a and Vasquez and at | east one ot her
unidentified organizer in visiting Nool's crew were present between 10-25
mnutes after work began during picking instructions.

5. Bock 5 August 10

Anfield saw Hector Felix, Angel Garza (a Ranch No. |
enpl oyee), and a third man in B ock 5 about August 10. He identified the third
nan as an enpl oyee of Ranch No. |, but did not know whether he was enpl oyed at
that tine. He knew Felix personally, and Felix was wearing a UFWidentification
badge.

Anfield left to pick up naterials for the day's work. Wen he returned
he saw the three men about hal fway through the Iine of people picking, headi ng
north, toward Bear Muntain B vd. He asked themto | eave because work had begun
Felix and Anfield disagreed as to the tinme. Thereafter Felix Garza and the ot her
nman continued toward the public road. As they wal ked through the picking |ine they
handed out a leaflet (Enployer's Ex. 4). By 6:08, according to Anfield s watch
they had | eft the property. Mirgia picked up Felix on the road and they | eft the
ranch.

Mirgia did not renenber being at Ranch No. | on August 10. In any
case there is no evidence he cane on the property.

nly one of these nen, Hector Felix, was not an enployee. As to
him the evidence indicates that he was present eight mnutes after work had

begun. The URWput on no evi dence to contradi ct
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this testinony. | find that the UFWorgani zer was there eight mnutes after work
began.

In summary, | find that access during work tine anong the grape crews,
consisted of the follow ng occasions: six or seven unidentified organi zers were
present 20 mnutes after work began August 4; four unidentified organizers were
present after work began in R chardo' s crew August 5; Miurgia, Vasquez and one or
nore unidentified organi zers were present 10-25 mnutes after work began August 6;
and, Hector Felix was present eight mnutes after work began August 10.

V. Analysis

The ALRB access regul ation, 8 Gal. Admn. Code 820900, provides
organi zers a limted right of access to an enpl oyer's property
to contact enpl oyees about their rights to organi ze and bargai n col | ectively under
the Act.Y The basis for the access rule is not only statutory but constitutional .
Sone di sl ocation of an enpl oyer's property rights nmay be necessary to safeguard the
right to collective bargaining.? Were circunstances of enpl oynent "pl ace the

enpl oyees

1/ Cal. Lab. Code 81152 sets forth the rights of agricultural enpl oyees:
Enpl oyees shall have the right to self-organi zation, to
form join, or assist |abor organizations, to bargain
col l ectively through representatives of their own choosing,
and to engage in other concerted activities for the purpose
of collective bargaining or other nutual aid or protection,
and shall also have the right to refrain fromany or all of
such activities except to the extent that such right nay be
affected by an agreenent requiring nenbership in a | abor
organi zation as a condition of continued enpl oynent as
aut hori zed in subdivision (c) of Section 1153.

2/ Republic Aviation v. NL RB, 324 US 793, 802 (1945) cited in

Agricultural Labor Relations Board v. Superior Gourt, 16 Gal. 3d 392, 405
(1976).
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beyond the reach of reasonabl e union efforts to communicate wth them

the enpl oyer nust all ow the union to approach his enpl oyees on his

property.® 1n uphol ding the access rule, the Supreme Court cited the

Board's finding that unions seeking to organi ze enpl oyees in agriculture generally
do not have available alternative channel s for effective communication other than
the worksite. Agricultural Labor Relations Board v. Superior Gourt, 16 Cal. 3d
392 (1976).

The right of access is alimted right. It is available
only to uni ons whi ch have gi ven advance notice to the enpl oyer and the

> nunbers of organizers, ¥

ALRB, ¥ and includes restrictions as to tines,
and certai n conduct.”

I nvoki ng the sanction of barring access, 8 Cal. Admn. CGode 8§20900( e)
(5 (A, would serve to deter organi zers' violations of the access rule. The

notion to deny access is one of three different

3/ National Labor Relations Board v. Babcock & WI cox, 351 U S 105, 113 (1956),
guot (ed |n) Agricultural Labor Relations Board v. Superior Gourt, 16 CGal. 3d 392,
409 (1976).

4/ The union nust serve on the enployer, and file wth the ALRB, a witten
notice of intention to take access onto the property of the enpl oyer. 8 Cal.
Admn. Gode 820900 (3) (1) (B).

5/ Access to enpl oyees on an enpl oyer's property is limted to one hour before the
start of work and one hour after the conpletion of work, 8 Gal. Admn. Gode 820900
(e) (3) (A; Mrrtori Bros. DOstributing, 4 AARB No. 5 (1978); Gournet Harvesting &
Packing, 4 ALRB Nb. 6(1978). Lunchtine access is |linmted to a singl e one-hour
period during the work day. If there is an established | unch break, the one-hour
peri od enconpasses that break. If there is no established |unch tine, the one-
hour period enconpasses the tine when enpl oyees actual |y take their |unch break,
whenever that occurs during the day. 8 Gal. Admn. Gode 820900 (e) (3) (B ; KK
Ito, 2 AARB No. 51 (1976); George Arakelian Farns, Inc., 4 ALRB No. 6 (1978).

6/ The nunber of organizers is limted to two per 30 workers in a crew |If
there are nore than 30 workers, there nay be an additional organizer for every
15 workers. 8 Cal. Admin. Code 820900 (e)(4)(B).

7/ The right of access does not include conduct disruptive of the enployer's

property or agricultural operations. Speech alone is not considered disruptive
conduct. 8 Cal. Admn. Gode 820900 (e)(4)(O.

-18-



procedures for renedying varying types of access violations by
uni ons. ¥ An organi zer (or union) cormits an unfair |abor practice

If the access violation invol ves conduct whi ch independently constitutes restraint
or coercion of enployees exercising their rights under Cal. Lab. Code 81152. 8 Cal.
Admn. Gode 820900 (e)(5)(B). Access violations are al so grounds for setting aside
an el ecti on where such conduct is found to have affected the results of the
election. Id. Barring access under 8 Gal. Admn. Code 820900 (e)(5)(A nay be an
appropriate sancti on when the conduct neither anounts to restraint or coercion so
as to constitute an unfair |abor practice, nor prejudices the outcone of an
election so as to require setting it aside.

In deciding whether to grant a notion to deny access, several factors
nay be considered. These include conduct which is disruptive of an enpl oyer's
agricul tural operations and conduct which constitutes harassnment of the enpl oyer.¥
A conponent of harassnment nay be whet her the organi zer cones on the property to
contact enpl oyees or nerely to confront or antagoni ze the enpl oyer. D sruptive
conduct excl udes speech when in the context of access taken wthin the paraneters
of the rule. Injury to crops or nachinery or interfering wth the process of
boar di ng buses constitutes disruptive conduct under the rule. 8 Gal. Admn. Gode
820900(e) (4)(Q. Athird factor which nay be considered is the totality of
i nsignificant "technical " violations which are so nunerous as to denonstrate a

flagrant disregard for the access rule.

8/ The conduct of an enpl oyer which interferes with the right of access nay be
either grounds for an unfair |abor practice or grounds for setting aside an
election. 8 CGal. Admin. Code §20900(€)(5) (O .

9/ . Dessert Seed ., Inc., 2 AARB No. 53 (1976) , Menber Hutchi nson
concurring.
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These considerations constitute an undeni ably flexible standard. The
accommodat i on of unions' organi zational rights and enpl oyers' property rights
enbodi ed in the access rule requires a degree of flexibility. 8 Gal. Admn. Code
§20900(b). The underlying policy of the ALRAis to "encourage and protect” the
right of enployees to full freedomof association, self-organization and desi gna-
tion of representatives of their own choosing. Cal. Lab. Code 81140.2. In
keeping wth this policy, the standard shoul d not be so rigid as to di scourage the
legitinate exercise of the right of access.

The organi zer naned in the instant case to whomthe enpl oyer seeks to
bar access is Lupe Mirgia. | have found that he viol ated the access rule on four
occasions in July and August 1977 at Ranch No. I. Twce in the onion fields he
spoke to peopl e who were working, renaining over an hour on one of these days. A
third tinme he stopped at the enpl oyer's shop during worktine... Afourth tine he
renai ned on the property talking with menbers of Nool's crew 10-25 mnutes after
wor k began.

The organi zer viol ated the rul e by speaking to enpl oyees at work in
the oni ons when his right of access enconpassed only those who were eating their
lunch. He also violated the rule by his presence | onger than an hour on one
occasion. There is no indication that his conduct was disruptive. Wile | view
these violations as serious, | do not consider themto amount to harassnent of the
enpl oyer, particularly since no one asked himto | eave on t hese occasi ons.

The shop incident | viewas too insignificant in terns of a tine

violation to warrant invoki ng any sancti on.
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The incident in Nools' crewconstitutes a tine violation. Evidence of
confusi on that norni ng concerning proper work |ocation and evi dence that not all
workers had arrived at the tine the enpl oyer said work began indicates uncertainty
as to starting tinme. Wiile the organi zer seens to have intended to remain unti l
wor k began, he did not appear to have deliberately violated the rule.

Gonsidering these incidents intheir totality, | do not see a pattern
of conduct indicating that the organi zer harassed the enpl oyer, interfered wthits
agricultural operations, or otherw se flagrantly disregarded the access rule' s
limts.

V. Qoncl usi on

I conclude that the enpl oyer has not established sufficient grounds
for denying access to the UFWand/or its agent, pursuant to 8 Gal. Admn. (ode
820900(e) (5) (A . | recommend that the notion to deny access be denied by the
Board. DATED July 12, 1978

Respectful | y submtted,

et .-'. N
e oo f i
i, =

CARLA JODAKIN
I nvestigative Hearing Exam ner
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