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DEA S AN AND CERTI H CATI ON GF REPRESENTATI VE
Followng a Petition for Certification filed by the Uhited

FarmVWrkers of Arerica, AFL-Q O (URW , an election was conducted on
April 26, 1977, anong the agricul tural enpl oyees of Charles Ml ovich
(Enpl oyer). The Tally of Ballots showed the fol low ng results:

No thion . . . . . . .. ... 13
(hal lenged Ballots . . . . . . 4
Total . . . . . . . . . . ... 69

The Enpl oyer filed a post-el ection objection, asserting that
the UPWs Petition for Certification was not tinely filed because the
Enpl oyer' s payroll for the pay period i mmedi ately preceding the filing of
the petition represented | ess than 50 percent of its peak enpl oynent
payrol | for that cal endar year. A hearing on the objection was held on
Sept enber 14 and Novenber 22, 23, and 29, 1977, before Investigative
Hearing Examner (IHE) Carla Jo Dakin. On May 15, 1978, the | HE issued

her initial



Deci sion, in which she recormended that the objection be di smssed and t hat
the UFWbe certified as the excl usive col |l ective bargai ning representative
of all the Enpl oyer's agricultural enpl oyees.

The Board has consi dered the objection, the record, and the
IHE s Decision in light of the exceptions and post-hearing briefs filed by
the parties, and has decided to affirmthe IHE s rulings, findings,?¥ and
concl usi ons as augnented herein, and to adopt her recomendations to
dismss the objection and to certify the UFW

Board Sandard of Reviewin Prospective Peak Cases

The Enpl oyer contends that, because its records as to peak
enpl oynent after the election showthat it was not in fact at 50 percent of
peak for that year at the tine of the petition, this Board may not inquire
into the reasonabl eness of the Regional Drector's determnation of
tineliness, but nust overturn the el ection based upon the actual peak
enpl oynent figures introduced at the hearing.

This argunent presents us wth an i ssue which ari ses because of
the requirenment, in Sections 1156.3 and 1156.4 of the Act, that peak be
calculated wth respect to the "current cal endar year." This requirenent
results in tw kinds of election situations: (1) where peak has occurred

before the election, a

Y ps a defense to the Enpl oyer's objection, the UPWattenpted to prove
that the Enpl oyer had nani pul at ed peak enpl oynent for 1977 so as to def eat
certification. The | He found insufficient evidence to support such a
finding. Nb exceptions were filed to this portion of the | HE s Deci si on.
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past - peak el ection; and (21 where peak wll occur after the election, a

prospective-peak election. In Ranch No. 1, Inc., 2 ALRB No. 37 (1976), we

drew a distinction between the kinds of evidence to be considered by
Regional Drectors and by the Board in determning the tineliness of

el ection petitions. VW held there that in past-peak cases determ ning

whet her the peak requi renent had been net was a purely nat henati cal

conput ati on perforned by a conparison of the two relevant payrolls. In
prospecti ve- peak cases, on the other hand, we held that crop and acreage
statistics are necessary in order to estinate peak for the current cal endar
year .

In the instant case, our two-stage process of peak
determnation--initial decision by the Regional Drector, followed by Board
review of that decision through post-el ection objections-- has resulted in
the actual peak figures becomng known by the tine the case reached us.

The Enpl oyer argues that, because the exact figures are available to use,

we shoul d adopt the Ranch No. 1 mathenati cal - conput ati on approach to our

review of the Regional Drector's decision, despite the fact that this
appr oach coul d not have been used by the Regional Drector. V& di sagree.

Qur experience in the difficult area of peak since our decision in Ranch

Nb. 1 has caused us to question whether peak determnation can al ways be a
sinpl e nat henati cal conputation even in past-peak cases. See Bonita

Packing ., Inc., 4 ALRB No. 96 (1978). Ve decline to apply the Ranch Nb.

1 nethod in our review of the decision of a Regional Drector who coul d not
have relied on that nethod. Therefore, for the reasons set forth bel ow

our
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reviewin all prospective-peak cases w | be based upon whet her the
Regional Drector's peak determnati on was a reasonabl e one in |ight of
the infornmation available at the tine of the investigation.
The Act spells out the obligations of the parties and the Board
wth respect to the determnation of peak. Section 1156.3(a)(1) requires
that the election petition allege (i.e., be filed when) the nunber of
enpl oyees currently enpl oyed is not |ess than 50 percent of peak
enpl oynent for the current cal endar year. Section 1156.3(a) al so requires
the Board to investigate this and other allegations in the petition, and
todirect an election if it has "reasonabl e cause to believe that a bona
fide question of representation exists."
The nature of the pre-el ection investigation into peak is
control l ed by Section 1156. 4.
Recogni zing that agriculture is a seasonal occupation for a
najority of agricultural enpl oyees, and w shing to provide
the fullest scope for enpl oyees' enjoynent of the rights
included in this part, the board shall not consider a
representation petition or a petition to decertify as tinely
filed unless the enpl oyer's payrol|l reflects 50 percent of
the peak agricultural enpl oynent for such enpl oyer for the
current cal endar year for the payrol| period i mediately
preceding the filing of the petition.
In this connection, the peak agricultural enpl oynent for the
prior season shall alone not be a basis for such determnation,
but rather the board shall estinmate peak enpl oynent on the basis
of acreage and crop statistics which shall be applied uniformy
throughout the Sate of CGalifornia and upon all other rel evant
dat a.

Qur post-election review of peak determnation is triggered by a post -

el ection objection, filed wthin five days after an el ection,
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whi ch asserts that the peak allegation in the petition was
i ncorrect . ?

V¢ disagree with the Enpl oyer's contention that in cases |like
the one before us we shoul d ignore the second paragraph of Section 1156. 4,
which requires us to estinate peak on the basis of crop and acreage
statistics and all other relevant data. W find that such an estinate is
necessary in order to carry out the broad purpose of the peak requirenent,
which is to "provide the full est scope for enpl oyees' enjoynent of their
rights under the Act." The rights referred to include not only the right
to vote in elections, but also the right to be represented for the purpose
of collective bargaining. Qur reviewof the tineliness of election
petitions nust be based on a determnation of whether the el ectorate is
representative of the bargaining unit which nmay ultinately be certifi ed.
As is denonstrated in the instant case, in which an unusual Iy hi gh peak-
enpl oynent figure resulted fromunexpected weat her conditions, the nunber
of enpl oyees hired in a single year may not accurately reflect the size of
the potential bargaining unit.¥ An estinate based on crop and acreage
statistics, as well as "all other relevant data", however, enables us to

deci de whether the electorate is representative of the

2 The five-day tine limt indicates that the revi ew contenpl ated by the
Act islimted to a consideration of the reasonabl eness of the initial
peak determnation as of the tine of the election. V& note that the
Infornation and data we are urged to find determnative in the instant
case did not exist until six weeks after the el ection and therefore coul d
not have forned the initial basis for the Epl oyer's objection.

¥No showi ng was nade that the high level of enploynent in 1977 was
likely to continue.
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nunbers of enpl oyees who w il eventual ly be affected.

In addition to our interpretation of the statutory guidelines,
we find strong policy and admni strative reasons for adopting a standard of
reasonabl eness in our review of prospective-peak determnations. The peak
requi renent and the seven-day requi renent of the Act recognize that
opportunities for representative elections in agriculture are limted. For
this reason, our decisions in representati on cases have consistently
followed a policy of upholding el ections unless it is clear that to do so
woul d violate the rights of enpl oyees or a reasonable interpretation and
application of the Act. The limted tine in which el ections nay be held
each year, in nost cases, places a premumon speed and finality in
deciding the results of elections.

Adoption of a hindsight approach could result in the setting
aside of nore el ections and the consequent di senfranchi senent of nore
workers, and reliance on exact post-election payroll figures could lead to
t he post ponenent of hearings on objections until the end of the cal endar
year in each case and consequently to an even | onger delay in reaching
final decisions on the question concerning representation. As a result, the
begi nning of collective bargai ning woul d i nevitably be del ayed, for at
| east a year and often | onger, and the bargaining rel ati onship thus gravely
weakened.

V¢ reject the approach proposed by the Enpl oyer because it m ght
encour age enpl oyers to file groundl ess objections in prospective-peak cases

inorder to preserve the possibility of
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ultinmately showng that the peak determnation, although reasonabl e when
nade, was incorrect in light of subsequent events. The proposed approach
mght al so encourage enpl oyers to nani pul ate the size of their workforces
after elections in order to defeat certification. Furthernore, by
undermning the Regional Drector's authority to determne cal endar - year
peak in prospective-peak cases this approach mght di scourage enpl oyers
fromcooperating fully in peak investigations.

As the Enpl oyer points out, in several past decisions, notably

John J. Hnore, 3 ALRB No. 63 (1977), we have examned figures for peak

enpl oynent whi ch occurred after an el ection in reviewng the tineliness of
the petition. V¢ note that in Hnore we specifically Iinked our use of such
figures to the inportance of avoiding a rehearing on the peak issue in a
case already severely del ayed by the shutdown of agency operations. Mre
inportant, in all of these decisions, the hindsight figures showed that the
petition had in fact been tinely filed. 1In such a case, there is obviously
little need to evaluate the pre-election situation. In no case, however,
have we relied on figures arising after an election to overturn a Regi onal
Orector's reasonabl e determnation that the peak requirenent had been net
and that the petition was therefore tinely filed. Ve shall not reject

evi dence or testinony of post-election peak enpl oynent data offered by any
party on the issue of the reasonabl eness of the Regional Drector's initial
determnation concerning the peak requirenent and tineliness of the
petition. Except in extraordinary circunstances, we wll not set aside an

el ection or reverse a Regional Drector's reasonabl e
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determnation of peak on the basis of hindsight infornation.

Reasonabl eness of the F nding of Tineliness

The Enpl oyer excepts to the IHE s finding that the
Regional Drector's determnation of tineliness was reasonable. It argues,
first, that the Board Agent who investigated the petition failed to request
sufficient informati on fromthe Enpl oyer to enable the Regional Drector to
accurately forecast peak enpl oynent for 1977.

The |HE credited the Board Agent's testinony that, in an effort
to project peak for 1977, he examned the Enpl oyer's peak payrol | records
for 1974, 1975, and 1976, and that he requested any 1977 crop and acreage
figures which woul d affect a projection of peak for 1977 based on payrol |
data fromprevious years. Charles Malovich told the Board Agent that he
expected peak to be "200 pl us" and sai d he had uprooted sone trees, was
sel ling sone property, and had pl anted new trees whi ch woul d not produce
for several years. He did not tell the Board Agent about unusual ly heavy
buddi ng of the plumtrees, a natter which, the | HE found, the Enpl oyer was
aware of at the tine of the investigation.

The Enpl oyer argues that its contention that it was not at 50
percent of peak, and its statenent that peak for 1977 woul d be "200 pl us"
pl aced an obligation on the Board Agent to make specific inquiries in order
to determne the correctness of the contention. V¢ disagree. Qur
regul ati ons place on the Enpl oyer the burden of providing the Board wth
information to support its contention that it has not yet achieved 50

percent of its anticipated peak for the calendar year. 8 CGal. Admn. Code
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§ 20310 (a)(6) (B) . Ve find it nore reasonable to require the party wth
access to infornmation to produce it in support of its claimthan to require
a Board agent to frame specul ati ve questi ons about possibilities which
mght or mght not affect enpl oynent at a particul ar ranch.

The Enployer did not neet its burden by the statenent that
anti ci pated peak woul d be "200 plus". In 1976 nore than 200 workers were
enpl oyed, but the |HE s conparison of the Saikhon ¥ figures for the 1977
pre-petition payroll and the 1976 peak payrol| shows that enpl oynent of
"200 pl us" workers woul d not al one preclude a finding of tineliness. The
Epl oyer did not cone forward wth the information that he expected
i ncreased production in 1977, and neither he nor the Board Agent coul d have
known that a heat wave woul d require the enpl oynent of nany nore workers
than was custonmary during the harvest.

Even if the Enpl oyer had provided the Board Agent wth all the
information it had about the expected increase in production, the record
indi cates that an increase in enpl oynent over past years woul d not have
been predictable. Charles Ml ovich testified that the heavier budding of
the plumtrees, wthout the heat wave, woul d have resulted in a | onger
harvest, but he woul d not necessarily have hired nore enpl oyees to harvest
a greater nunber of pluns. Hs testinony indicates that his contention at

the tine of the investigation that he was not yet at 50 percent of

4 The application of the formula in Mrio Saikhon, 2 ALRB No. 2 (1976),
to the enpl oynent figures here is set forth fully in the | HE s Deci si on.
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peak was based on his projection of previous years' enploynent figures.
The Enpl oyer al so excepts to the Board Agent's anal ysis of the
I nformation which was provided to him In his investigation of the
tineliness of the petition, the Board Agent relied on the peak figures for
the previous three years, nost heavily on the figure for 1976, and on the
Enpl oyer' s statenent that he had uprooted trees and was selling property.®
The Board Agent concl uded that 50 percent of the Sai khon average for peak
in 1976 was 97. He conpared this figure wth the actual nunber of
enpl oyees on the pre-petition payroll, which he found was 96. A though,
according to his calcul ations, the 1977 figure was one short of the 1976
figure, he determned that the petition was tinely, in view of the other
i nfornati on the Enpl oyer had provide
The Board Agent nade several errors in his analysis of the

figures. Hs conputation of the Sai khon figure for the 1976 peak payrol |

was incorrect--the parties stipulated at the hearing that the 1976 Sai khon

figure was between 138 and 142. Mreover, five persons on the pre-petition

payrol | whomhe counted as

5 The Enpl oyer comnments on the Board Agent's failure to apply the Sai khon
principle to 1974 and 1975 data, i.e., torely on the peak figures for 1974
and 1975. The Board Agent apparently relied mainly on the 1976 figures and
on the Enpl oyer's statenents about crops and acreage and used the previ ous
two years' figures as background information to aid in predicting peak. Ve
find that it was unnecessary for the Board Agent to examne the 1974 and
1975 figures in any greater detail. It is reasonable for a Board agent to
assune that the peak figure closest intine to the year of the electionis
nost relevant to an estinate of peak for that year. In Kawano, Inc., 3
ALRB No. 25 (1977), we held that, in estinating prospective peak, Board
agents may rely on peak figures for the year preceding the el ection, plus
crop and acreage infornation for the year in which the el ection occurs.
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el i gi bl e enpl oyees were actual |y supervisors. A so, the Board Agent
conpared the actual nunber of enpl oyees on the pre-petition list wth his
cal cul ation of the Sai khon average for the 1976 |ist--a nethod of
cal cul ati ng peak which the Board has not adopted. ¢
In our reviewof determnations of tineliness, we are not

limted to a consideration of the nethods actual |y enpl oyed by the Board
Agent in his or her investigation, but wll independently determne whet her
a finding of tineliness was reasonabl e based upon the infornation avail abl e
at the tine.” Regard ess of whether the Board Agent's nethod of anal ysis
here was proper, we find that, based upon the information available to him
a reasonabl e determnation was nade that the petition was tinely filed.
The parties stipulated that the Sai khon figure for the eligibility period
was 72, and that the Sai khon figure for peak in 1976 was between 138 and
142. Inlight of the information that the Enpl oyer was, if anything,
anticipating a reduction in the nunber of his trees, it was reasonable to
conclude that an estinate of cal endar-year peak for 1977 coul d be based on
the peak figures for 1976. Because 72 is greater than 50 percent of 142, we
find that the Regional Drector's determnation that the petition was
tinely

SPetitioner urges that we adopt this nethod here. Because we find that
a conparison of the correct Sai khon figures for either of the periods woul d
have supported a finding of tineliness at the tine of the investigation, we
do not reach the issue of the appropriateness of this nethod.

“To limt our inquiry to the adequacy of the actual investigation woul d
lead to the overturning of tinely elections nerely because a peak

determnation which ultinately proved to be reasonabl e nay have been
arrived at by inadequat e net hods.
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filed was reasonable. Accordingly, the Enpl oyer's objection is hereby
dismssed, the election is upheld, and certification is granted.

CERTI H CATI ON G- REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have
been cast for the Whited FarmWrkers of Amwerica, AFL-AQ and that,
pursuant to Labor Code Section 1156, the said | abor organization is the
excl usive representative of ail agricultural enpl oyees of Charles
Mal ovi ch, for the purpose of collective bargaining, as defined i n Labor
Gode Section 1155.2(a), concerni ng enpl oyees' wages, worki ng hours and
other terns and conditions of enpl oynent.

Dated: My 9, 1979

GERALD A BROM Chai rnan

RONALD L. RUZ, Menber

RCBERT B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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CASE SUMARY

Charl es Mal ovi ch (URWY 5 ALRB No. 33
CGase No. 77-RG4-D

IHE DEQ S N

In arepresentation el ection conducted anong t he
Enpl oyer's agricul tural enpl oyees on April 26, 1977, the Tally of Ballots
ghlo?/\ed 52 votes for the UFW 13 votes for No Lhion, and 4 challenged
al | ots.

A hearing was conducted on Septenber 14 and Novenber 22, 23,
and 29, 1977, dealing wth the question, raised by the Enpl oyer's post -
el ection objection, as to whether the UFWs Petition for Certification was
tinely filed.

The Investigative Heari ng Examner (IHE) found that, although
the nunber of enpl oyees enpl oyed during the pay period i medi at el y
preceding the filing of the petition was | ess than 50 percent of the post-
el ecti on peak-enpl oynent figure for that cal endar year, on the basis of
the infornati on which the Board Agent received fromthe Epl oyer during
the pre-election investigation, it was reasonabl e for the Regi onal
Drector to conclude that the petition was tinely fil ed.

The Board Agent determned, fromthe Ewl oyer's payroll records
and usi ng the Sai khon nethod, that the Enpl oyer was at no | ess than 50
percent of its prospective peak for the year during the eligibility
period. The Board Agent al so took into account crop and acreage
statistics which were provided by the Enpl oyer. The Enpl oyer inforned the
Board Agent that he woul d be selling sone property, that he had uprooted
sone trees, and that he had pl anted new trees whi ch woul d not produce for
several years. However, the Enpl oyer did not informthe Board Agent of
i ncreased budding for the year which woul d i ncrease his crop. Mreover, a
heat wave occurred during the post-el ection peak week, which greatly
i ncreased the nunber of enpl oyees needed to pick the rapidy ripening
fruit. Due to these |ast two factors, the Enpl oyer's need for enpl oyees
increased drastically, an increase which the Board Agent coul d not have
anticipated and therefore did not include in his cal culation of
prospecti ve peak.

The | HE recommended that the Enpl oyer's objection be
dismssed and that the UPWbe certified.

BOARD DEA S ON

The Board affirned the rulings, findings, and concl usi ons
of the IHE stating that, except in extraordi nary circunstances, it
woul d not set aside an election or reverse a

5 ALRB No. 33



Regional Drector's reasonabl e determnation of prospective peak, based on
data available to him on the basis of hindsight infornation, i.e., the
actual peak enpl oynent figures introduced at the hearing.

The Board held that its reviewof the tineliness of election
petitions nust be based on a determnation of whether the el ectorate is
representative of the bargaining unit which nay ultinately be represented
in collective bargaining. The Board noted that in this case, as an
unusual |y hi gh post-el ecti on peak-enpl oyment figure resulted from
unf or eseeabl e weat her condi tions, the nunber of enpl oyees actually hired in
the peak period may not accurately reflect the size of the nornal or
reasonabl y predictabl e bargaining unit at peak.

The Board found strong policy and admnistrative reasons for
adopting a standard of reasonabl eness in its review of prospective-peak
cases. Adoption of a hindsight approach could result in the setting aside
of nore el ections and the consequent di senfranchi senent of nore workers,
and reliance on exact post-election payroll figures could |lead to the
post ponenent of hearings on objections until the end of the cal endar year
In each case and consequently to an even | onger delay in reaching final
deci sions on the gquestion concerning representation.

CERTI F CATI ON GF REPRESENTATI VE

The Board di smssed the Enpl oyer's obj ection and certified the
Lhited FarmVWrkers of Awerica, AFL-A Q was the excl usive representative
of all agricultural enpl oyees of Charles Ml ovich.

* * *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* % *
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STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:
CHARLES MALOU CH

Enpl oyer,
and Case No. 77-RG4-D

WN TED FARM WRKERS CF
AMR CA AFL-AQ

Petitioner.
Mchael P. Melman, A H Capl an and
Associ ates, for the Enpl oyer.
Janes Rut kowski, AQ.U Foundation of
Sout hern Galifornia, and Jeffrey

Siheetl and, for the Lhited Farm
\Wr kers of Anerica,

AFL-A Q
DEQ S ON

STATEMENT OF THE CASE

CARLA JODAKIN Investigative Hearing Examner: This case was
initially convened Septenber 14, 1977 in Bakersfield, Galifornia, before
Armando Hores, Investigative Heari ng Examner. The case was subsequent|y
reconvened and heard before ne on Novenber 22, 23, and 29, 1977 in
Bakersfield, Galifornia.

The Whited FarmWrkers of Anerica, AFL-Q O (R, filed a
petition for certification April 20, 1977. The election was held April 26,
1977 with the resulting bal lot tally:

URW 52
No Uhi on 13
Uhresol ved Chal | enged Bal |l ots 4
Total Nunber of Ballots 69

Higible Voters 91



The enpl oyer filed an objection to the el ection, asserting that the
petition for certification was not tinely filed according to Cal. Lab. (ode
81156. 3(a) because the enpl oyer's payrol| imediately preceding the filing of
the petition was | ess than 50 percent of his peak agricul tural enpl oynent for
the current cal endar year. This question of tineliness of the petitionis the
sole issue in this case.

O July 6, 1977, the Executive Secretary of the Board
set this issue for hearing.Y Al parties were present at the hearing

and were given full opportunity to participate in the proceedi ngs. Post-
hearing briefs were submtted by each party. Uon the entire record,
including ny observation of the deneanor of each w tness and consideration
of the briefs submtted by the parties, | nake the foll ow ng findings of

fact and concl usi ons of | aw

THE EI\/PLO{ER’I S CPERATI ONS
Charl es Mal ovich owns 240 acres of land in Arvin and the Weel er
R dge area of which he presently cultivates between 200 and 220 acres. He
has 40 acres of pluns, 60 to 80 acres of peaches, 40 acres of nectarines,
and an unascertai ned nunber of acres of ponegrantes. Ml ovich raises three

varieties of pluns: Roysans, Santa Rosas, and Red Beauts. He has been

engaged in farmng for over 30 years.

1/ ALRB Exhibit 5.



I
PREPETI T1 ON PAYRCOLL
The parties stipulated at the hearing that the nunber of
agricultural enpl oyees on the prepetition payroll list nunbered 91. This
payrol | period ran April 11-17, 1977 (inclusive), during the thinning season.
The enpl oyer contended, and | find that there were 73 average "enpl oyee days"
for this period, conputed according to the formula set out in a series of

cases begi nning with Mrio Sai khon, Inc.?

11
PEAK PAYRCLL, 1977

The 1977 peak payroll occurred during the harvest of peaches,
pl uns and nectarines, fromMnday, May 30, through Sunday,
June 5, 1977. The agricultural enpl oyees listed on the payroll

nunbered 375. Payroll records® indicate that eight crews worked,
six in the orchards, and two in the sheds.

Based on the evidence summari zed below | find that there were six
days in the payrol|l period. The Board has excl uded certai n days from
determni ng the average enpl oyee days worked on the basis that the excl uded
days were not "representative" of the average of the other days in the

payroll. Ranch No. I, Inc., 2 ALRB No. 37 (1976); Hgh & Mghty Farns, 3

ALRB No. 88 (1977). The enpl oyer's

2/ 2 ARB No. 2(1976). In Sai khon, the ALRB approved a nethod for determning
peak in which one conpares the average enpl oyee days in the prepetition
payrol | period to the average enpl oyee days 1 n the peak payroll period to
determne if 50 percent of peak enpl oynent existed when the certification
petition was filed. The term"enpl oyee day" neans the work done by one

enpl oyee in one day. Average enpl oyee days are the nunber of job slots the
enpl oyer needs to fill in a payroll period.

3/ Enpl oyer Exhibits 1A 1B, 1C



ti mesheets (Ewpl oyer Exhibit 1A and 1Q indicate the fol | ow ng nunber of

enpl oyees, worki ng each day:

Qew Mon. Tues. Vd.  Thurs. Fri. Sat. un.
5/ 30 5/ 31 6/ 1 6/ 2 6/ 3 6/ 4 6/5
Q ozco 28 21 24 35 39 0 33
de la Pena 18 18 22 22 22 21 0
Tel | ez 17 17 18 14 16 18 0
Moreno, A 16 19 18 36 37 35 0
Li nzi 20 18 20 20 18 12 0
"Serra Mneyard' Gew
(p. 6, Payroll Sheets) 27 29 28 24 29 — 0
Shedwonen 26 31 32 32 32 29 0
Tot al 152 153 162 183 193 115 33

The table indicates that the Sunday workers were conparatively few
inrelation to the nunbers worki ng on other days. The Sunday workforce is not
representati ve of the enpl oyees working the rest of the week. For this
reason, | find that the 1977 peak week was a six-day period. The parties
havi ng stipul ated to the average enpl oyee days based on a six-day week, | find
that, based on the Sai khon formul a, the average of enpl oyee days falls between
219 and 226 for peak week 1977.

IV
PR (R PEAK PER 36

Peak 1976 occurred My 24 through May 30, a seven day period. The
parties disagreed as to the correct Sai khon cal cul ati on of the average
enpl oyee days. | find there were 142 average enpl oyee days during this
payrol | period, taking the enployer's figure, the one nost favorable to his

posi ti on.



Peak 1975 occurred June 19 through June 25, ¥ a seven day
period. After considering the pay records and the parties' conputations, | find
there were 156 average enpl oyee days during the payrol| period.

No payrol | records were introduced for 1974. Ml ovi ch enpl oyed 277
agricul tural enpl oyees during peak week. Fomthis information alone it is not
possi bl e to determne the average enpl oyee days for the peak payroll.

\%
THE 1977 HARVEST

The parties introduced a great deal of testinony concerning the
unusual 1977 harvest at Charles Malovich's farm The URWcontends t he
evi dence shows the enpl oyer nani pul ated his peak enpl oyment figures to inflate
the nunber of enpl oyees wthout regard to his actual enpl oynent needs in order
to cause the Board to vacate the el ection on the basis that the workforce was
| ess than 50 percent of peak. The enpl oyer contends the unusual ly high | eve
of enpl oyment was justified by unusual crop and weat her conditi ons.

Mal ovi ch testified wthout contradiction that he had no change in
acreage between 1976 and 1977. In both years, the acreage of nectarines and
pluns did not change but crops were significantly nore plentiful in 1977. ¥

The crops he harvested during peak week

4/ UPWExhi bit 4.

5/ During peak week, Ml ovich harvested a total of 25,600 boxes of
fruit, conpared to 16,500 boxes during peak week in 1976. Per crop
in the 1977 peak week, the enpl oyer harvested 12,000 boxes of pl uns,
conpared to 6,800 for peak week i n 1976; approxi nately 4,000 boxes

of nectarines, conpared to 1,270 boxes in 1976; and 8, 200 boxes

of peaches, conpared to 9,200 in 1976. However, the total anounts
packed annual |y for the two harvest years are conparabl e; the enpl oyer
har vest ed approxi natel y 80, 000 boxes each year. |f there had been

no heat wave during the 1977 harvest, the enpl oyer testified that

the harvest season woul d have been | onger and the overal | 1977 production
woul d have been | arger.
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were 30 acres of pluns, 20 acres of nectarines and 10 acres of peaches.
Harvesting was the only operation that week.

A Thinning of A uns

Jose Qozco, testified for the UAWthat the condition of the plum
crop was the worst he had ever seen. There was too much fruit on the trees.
Many pluns were not ripe and so small that they were not narketable. Because
of these problens workers found the fruit al nost inpossible to pick. In his
opinion the condition of the trees was a result of inproper thinning. As a
consequence the fruit had bunched together w thout sufficient roomto grow
Tree linbs broke off under the weight of the fruit. He testified that while it
appear ed that Ml ovich cared about harvesting this crop he did not care rmuch
about the trees thensel ves. He stated that workers who had been present during
thi nni ng season bel i eved that the trees had not been thi nned because of the
el ection results.

Juan Mranda, a nenber of the Ronero crew corroborated that about
half the pluns were too small to pick. Each tree yielded only one or two
buckets as opposed to the usual six or seven if the fruit had been properly
si zed and ri pened.

Mal ovich testified that his Red Beaut plumtrees were | oaded wth
fruit. It was the first year they had reached maturity (seven to eight years
of growth) and he had never before picked as much fruit fromthese trees.

Mal ovich testified that he had fol l owed his usual thinning
practices. He had thinned the Roysan and Santa Rosa varieties of pluns as
usual, and had not thinned the Red Beaut variety for several reasons. FHFrst,
he did not have the noney, and second, he had not yet ever thinned this variety

because the trees had been i nmat ure.



The first year they had reached maturity was 1977 and therefore he woul d
probably thin themin 1978. He testified his decision not to thin themwas
nade after the el ection; but the election did not influence his decision.

Based on this testinony | find that the condition of the plumtrees
at harvest was highly unusual, being obvious to farmworkers accustoned to
harvesting the fruit. Additionally, | find that Ml ovich's uncontradi cted
expl anati on of the condition appears sound, that the trees were fully nmature
for the first tine and he had never yet thinned them

Q ozco appeared to be a straightforward and credi bl e wtness. Yet
he had no personal know edge of the reasons for the thinning deci sons nade by
M. Milovich. Hs source for the enpl oyer's thinning decison is uncorrobated
hearsay. For these reasons | find that Charles Ml ovich coul d have deci ded
not to thin the pluns of the Red Beaut variety for valid agricultural reasons.

B. Nunber of Wrkers

The uni on w tnesses, Jose O ozco, Estafana Pichardo, and Juan
Mranda testified that Ml ovich had too many peopl e working in the pluns. In
an average harvest an average pi cker woul d pi ck about 40-45 buckets per day.
At Charles Mal ovich's they were nmaking about 25. There were two peopl e per
tree, instead of one. PR cking the fruit took extra tine because it was so
snmall. Tine was | ost changing crews around. Forenen told QG ozco that they
feared that the extra peopl e woul d shorten the working tine. Wth two or
three crews in alane (rowof trees), it was difficult for the tractors to

drive through and pi ck up the boxes of picked fruit.



Qozco told Ml ovich that there were so nany peopl e he did not
know where to put them The enpl oyer gave hi mseveral reasons for keeping
the crews hired, including the only one Qozco could recall, that the
enpl oyer wanted to avoid problens wth the union by not |aying people off.

In Qozco' s opinion, a farner wth a | ot of experience woul d know that too
nmany peopl e and tractors were bei ng used and that these extra nunbers woul d
not increase production.

The enpl oyer contended that the nunber of workers was the result
of weather conditions. Favorable weather during the grow ng season
(sufficient heat and chill units) produced a larger crop in 1977 than in
1976. Ml ovich testified wthout contradiction that nore buds "set" on the
trees than usual creating an expectation of a bountiful crop. In addition, a
heat wave hit the Friday of peak week, causing significant crop | osses. ¥

Mal ovich testified further that wth as many workers as he hired,
he could not get all his crop picked. He had two or three days warni ng of
the i npendi ng heat wave and consequently hired as nany peopl e as he could in
order to get as nuch pi cked and packed as possible. He lost thirty or forty
percent of his plumcrop, left on the trees because the heat cane too quickly
to pick themall. Ten acres of peaches were not picked at all because there
was not enough tine. Ml ovich testified he could have used nore workers. He

noted that there shoul d not have been too nany peopl e

6/ Estefana R chardo testified that she did not recall the tenperature during
peak week, but that it was hot. Jose Qozco did not recall the weather
during peak. The enpl oyer testified that the tenperature reached 99° Friday
and he let people go hone early if they wanted. It was al so 99° on Sunday.
As the enployer's testinony is uncontradicted, | recredit his testinony
concer ni ng weat her condi tions.
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working, if the supervisor, Qozco, had been efficient in placing them

Mal ovi ch hired people to work two Sundays, before and after peak
week, attenpting to save as nuch fruit as possible, although he usually did
not have his crews work Sundays. He gave his regul ar crews Sunday of f and
hired peopl e fromother ranches. He had done this in other harvests but he
didit nore in 1977 because of the unusual weather. Jose Qrozco corrobated
this testimony. The length of the harvest was shorter in 1977 than in 1976,
lasting fromMay 13 to about July 15. The period was shorter because fruit
ripened so quickly in the heat. The testinony regarding Sunday work and a
shorter harvest season supports the enployer's testinony that he had to hurry
to save as much of a large crop as possible. | find that Ml ovich presented
valid agricultural reasons for hiring nore workers in 1977 than before in his
attenpts to save a large crop froma disastrous heat wave.

C Bonuses

Qozco testified that while other ranches paid a bonus of seven
cents per bucket in addition to the hourly rate, Malovich did not. P chardo
corroborated this testinony. Qozco said that a bonus provided i ncentive to
work. He said that the workers asked hi mwhy there was no bonus. Neither
wtness testified whether Mal ovich's policy towards payi ng a bonus in 1977
was different fromhis policy in prior years. Ml ovich did not pay a bonus
in 1977 although he testified he had done so in 1976, 1975, and 1974 in about
athird of his crops. He did not pay a bonus consistently in all crops
because the bonus increased the cost of the harvest. P ckers would tend to
pi ck unacceptable fruit in order to fill their buckets quickly when a bonus

was paid. As aresult, a higher



percentage of fruit woul d be rejected by the packers. There is no evi dence
that Ml ovich deviated fromprior years' pay practices as a result of an
el ection or as an excuse to hire nore workers. | find that his testinony
regardi ng i ncreased harvest costs and | arger quantities of unacceptabl e
fruit picked when paying a bonus to be adequate expl anation for his
deci si on.
D oncl usi on

Based on the testinony and docunentary evi dence presented at the
hearing, there is insufficient evidence to support a finding that the enpl oyer
nmani pul ated his peak enpl oynent for 1977 to increase the nunber of workers. |
find that the nunmber of workers Ml ovi ch enpl oyed was required by unusual
weat her condi tions coupl ed with an unusual Iy bountiful crop.

M
TESTI MONY GF BOARD AGENT

In April 1977, before the el ection, Board agent Law ence A derete
visited the enpl oyer at his office for about an hour and a hal f, and asked hi m
for docunents or any other infornmation relating to the peak question. He

| earned that enpl oynent for the past three years was as foll ows:

1974 246 enpl oyees
1975 277 enpl oyees
1976 216 enpl oyees

The agent testified he averaged the nunber of enpl oyees wor ki ng
in 1976 in accordance w th the Sai khon decision and cal cul ated 194 average
enpl oyee days. He did not explain howhe arrived at that high figure.
(See discussion, infra, p.19). Ml ovich gave himthe April 11-17 payroll,

the records used for
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determning peak and eligibility. The agent did not realize that the Iist
included five forenen ineligible to vote anong the 96 nanes.

The Board agent did not conpute the average nunber of enpl oyees who
worked in 1974 or 1975. 7

In addition to payrol| records, he | earned fromNMl ovich that he
was sel ling sone property, that he had uprooted sone trees, and that he had
pl anted new trees whi ch woul d not produce for several years. Ml ovich did not
say how nany acres or whether they were bearing or nonbearing. He also said
his 1977 peak workforce would be "200 plus.” It was not clear if Ml ovich
referred to total enpl oynent or average enpl oynent. The Board agent said he
realized that the nunbers were very close, |ooking at his cal cul ati ons of 96
enpl oyees for the prepetition period and 194 for peak 1976.

The Board agent testified he did not average the enpl oyees on the
prepetition payroll, but took the actual nunber of enpl oyees he believed to be
eligible to vote and conpared that nunber to the average peak agricul tural
enpl oynent of 1976.

He further testified that according to his cal culations he figured
prepetition enpl oynent was one enpl oyee short of 50 percent of peak, but that
he determned to hol d the el ecti on anyway, based on the other infornation
Charl es Mal ovi ch had provi ded hi m

He did not interpret the statenent that peak woul d be "200 pl us"
enpl oyees to indicate an expected increase in enpl oynent. Ml ovich testified
he did not recall any discussion wth the agent about change in crops or

acreage. He testified that the agent was

7l The agent testified that he did not average these earlier years, because it
was his practice to nake his determnation only on the prior year.
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nostly interested in payroll records. | credit the agent's testinony

wth regard to what he asked the enpl oyer. Hs testinony was

internal ly consistent and strai ghtforward.

BVPLOYER SVlAII\D UINON S
GONTENTI ONS
The enpl oyer contends that both the Act and Board deci si ons
i ndi cate that when enpl oynent figures for both prepetition payroll and peak of
season for the current year are available, they should be the sol e basis of
determning tineliness of the petition, wthout regard to when the el ection
was conducted. Enphasizing the Act's repeated nention of "current cal endar

year," the enpl oyer contends that when peak has occurred by the tine of the

hearing, the only rel evant records admssibl e as evidence are those for the

"current cal endar year," the year in which the peak determ nation was nade- -
inthis case, 1977. Al other records or data are irrelevant to the issue.

The enpl oyer and the union stipulated that during peak of season
in 1977 there were between 219 and 226 enpl oyee days. Conparing the average
enpl oyee days during the prepetition payroll period with the average enpl oyee
days during the 1977 peak payrol|l period, the enpl oyer asserts that since 73
Is less than 50 percent of either 219 or 226 the petition was not tinely
filed.

The union argues that this case presents a "future peak" situation
I n which peak occurred after the el ection. Thus, the Board should not limt
its reviewto the 1977 enpl oynent figures but should examne all the

information available to the Regional Drector and Board agent since it is

rel evant to the reasonabl eness
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of their determnation, pursuant to Gal. Lab. Code 81156.4. Ranch No. I,

Inc., 2 ALRB No. 37 (1977).

Ml
ANALYS S

The Regional Orector and Board agent in charge of the el ection
have the task of investigating a petition wthin seven days of its filing,
and anong ot her duties they nust determne whether the current workforce is
at 50 percent of peak enpl oynent. The seven-day tine constraint, necessary
to the functioning of the Act, requires full cooperation of all parties wth
the Board. The regional office staff relies largely on infornation which
the enpl oyer nust provide wthin 48 hours of the filing of the petition. If
the enpl oyer contends that he expects that a payroll period later in the
cal endar year wll reflect an average nunber of enpl oyee days worked nore
than tw ce the average nunber of enpl oyee days worked during the payroll
period i medi atel y preceding the filing of the petition, he nust provide
information to support this contention. 8 Cal. Admin. Code §20310(a)(6)(B).
Failure to provide this information nmay give rise to a presunption that the
petitionis tinely filed wth respect to the enpl oyer's peak of season. 8
Gl . Admin. Gode 820310 (e) (1).

The Regional Director and Board agent in charge of the el ection
nust appl y nmet hods and standards whi ch properly assess, under the particul ar
facts of the case, whether a representative vote is possible at the tine the
petitionis filed. Agriculture in general is characterized by a transient
wor kforce. Enpl oynent patterns vary fromcrop to crop, and wthin the sane

crop enpl oynent
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needs often vary fromyear to year. The nethod for naki ng the peak
determnation nust be flexible enough to permt the Board to resol ve the
overriding issue of a representative vote w thout being constrained by
nat henati cal fornul as which nmay not be applicable to all factual situations.
The Board has di stingui shed past peak situations fromfuture peak
situations in applying Gal. Lab. Gode 81156.4. |If a case arose in which the
peak woul d occur after the election, the Board would be required to take into
account crop and acreage statistics, because in such circunstances reliance on
enpl oynent records for the prior season mght be i nadequate to project peak for

the current year. Ranch No. |, Inc., 2 ALRB No. 37 (1976) n.6.

This case clearly presents such a future peak situation. Between the
1976 and 1977 harvests there was an el ection in which the UFWpolled a majority
of the votes. The election took place April 26, 1977. Peak occurred |ater,
between My 30 and June 5, 1977. The ALRB hearing on this issue first convened
Septenber 14, 1977. The enpl oyer's total bearing acreage did not change from
1976. Qrops renained the sane. Yet at peak 1977 the enpl oyer enpl oyed 375
peopl e conpared to 216 people in 1976. In 1975 there were 246; in 1974 there
were 277. Over the four year period, 1977 was by far the highest in
enpl oynent .

The enornous i ncrease in peak enpl oynent during 1977 over the
prior three years requires explanation. The two 1977 payrolls while
rel evant, do not adequately docunent the enployer's contention that the
petition was not tinely filed. Because the 1977 season was highly unusual
conpared to the three prior years, other records and infornation are al so

rel evant in review ng
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the Board agent's determnation of peak. The crop and acreage i nfornation
whi ch the enpl oyer nade available at the tine of the el ection was sketchy and
inconpl ete. Mst significantly, there was no prediction of a significant
increase incrop yield A thetine the petition was filed, the data

avai l able to the Board agent indicated that the 1977 peak of season woul d be
simlar to prior harvests. Therefore, | conclude that payrolls of prior
years and other crop and acreage data are al so relevant to a determnation of
peak.

The | anguage of the ALRA supports the proposition that the
validity of the Board agent's determnation of the peak issue in prospective
peak cases shoul d not depend on a later review of that decision nade after
the projected peak enpl oynent has occurred. Cal. Lab. Gode 8§81156.4 requires
the Board to "estinmate" peak agricultural enpl oynent for the current cal endar
year based not only upon the prior season peak agricul tural enpl oynent but
al so upon crop and acreage statistics and upon all other relevant data.

An "estimation" is a rough or approxi nate cal cul ation invol ving
the wei ghing of data and the use of judgnent, a process whi ch does not |end
itself to rigid dependence on tidy nathenatical fornulas. Additionally,
81156.4 requires that the enpl oyer's payroll "reflect" 50 percent peak
agricultural enploynent. This |anguage al so denotes an estinate, a figure
whi ch reasonabl y approxi mates the comng peak | evel of enpl oynent.
Furthernore, the Act provides that upon receipt of a petition, the Board
shal | inmediately investigate it, and if the Board has "reasonabl e cause" to

bel i eve that a question of representation exists, the Board shall direct
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an election. Cal. Lab. (ode §1156.3(a). ¥ These three provisions all indicate
that the determnation of prospective peak nust be a reasonabl e one, and support
the proposition that peak is an estinmate, a rough cal cul ati on.

However, concluding that peak is an estinmate does not nean ignoring
the requirenment that petitions be filed when the enpl oyer's workforce is at | east
50 percent of peak. If the infornation provided the Board agent upon review
fails to showthat the agent's determnati on of estinated peak enpl oynent for the
current cal endar year was reasonabl e, then the el ecti on shoul d be vacat ed.

O the other hand, if everything the enpl oyer provided
the Board agent indicates that the agent's determnation was reasonabl e, the
el ecti on shoul d be uphel d, even if subsequent to the el ection, there are
unexpect ed and unusual enpl oynent denands whi ch i ncrease the peak season
workforce. The Act woul d be msconstrued if an appraisal of the current year's
peak of season, correct as to infornation available at the tine of the el ection,
could lead to the overturning of an election in a situation such as this, where
peak di d not approxi nate what had been anti ci pat ed.

The Board has not reached the issue presented here, of whether the

decision that a petitionis tinely filed in a future peak

8/ The conclusion that a question of representation exists involves a
determnation of the validity of the petition wth regard to (1) the issue of
peak; (2) that no el ection has been conducted anong agricul tural enpl oyees of
the enployer wthin 12 nonths before the petitions filing;, (3) that no | abor
organi zation is currently certified as the excl usi ve col |l ective bargai ni ng
representative of the agricultural enpl oyees of the enpl oyer naned in the
petition;, and (4) that the petition is not banned by an existing collective
bargai ning agreenent. Cal. Lab. (ode 81156. 3(a).
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situation can be overridden by the actual figures of peak enpl oynent. John
J. Hnore, 3 ALRB No. 63 (1977) relied on by the enpl oyer, is

di stingui shable. The Board did not adopt a hi ndsi ght approach al t hough it
consi dered such a perspective appropriate in that one case. The el ection had
been held prior to the shut down of the agency's operations and the Board
sought to avoid further delay in certification.

The hi ndsi ght approach to peak determnations is not appropriate
to prospective peak cases for several reasons. Uhder the Act, the Board
agent's deci si on concerning peak nust be a reasonabl e estinate of what the
enpl oyer' s enpl oynent needs w Il be at peak of season for the current year.
The enpl oyer has a duty to provide sufficient information to the agent in
order that the estinate wll be as accurate as possible. If the Board were
to adopt whol esal e a hi ndsi ght approach in prospective peak cases, it woul d
renove the burden of substantiating peak contentions fromthe enpl oyer, who
has the infornation, to the Board agent, who necessarily nust rely on data
the enpl oyer provides him |If the agent's determnation is not only
reasonabl e but correct as to the information avail abl e, the Board shoul d not
throw out an el ection sinply because unforeseeabl e events | ed to a different
enpl oynent | evel than coul d have been anticipated. In this case, the
enpl oyer knew at the tine the petition was filed he woul d have an unusual |y
| arge crop based on the setting of the buds and that his enpl oynent needs
woul d |ikely be correspondingly greater than prior years. Even though he nay
not have known the exact increase to be expected and acted in good faith, he
shoul d have provided the Board agent wth the infornation he had. Failure to

substanti at e
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a contention that his current payroll was | ess than 50 percent of his

anti ci pat ed peak, when he knew nore than he reveal ed, shoul d not provide the
enpl oyer wth a basis for objecting to an el ection once it has occurred and
the result nmay be known.

The unusual facts in this future peak case caution
agai nst overturning the Board agent's decision. A review based on
unf or eseeabl e events woul d second guess the agent's determ nation and
undercut the responsibility of the enpl oyer to cone forward and docunent
fully his contentions at the tine the petitionis filed. Such second
guessi hg mght encourage enpl oyers to w thhold i nfornmati on and woul d be
count er productive to the functioning of the Act.

In addition, the hindsight approach does not hel p
regional staff reach a decision about peak, or hel p ensure that an el ection
w ll be held when the workforce for the calendar year is representative. The
only result acconplished by application of a hindsight test woul d be the
dismssal of petitions and del aying el ections for a season, usually an entire
year .

Wse of hindsight is not necessary to ensure representativeness of
el ections. The representative character of enpl oyees on the prepetition
payrol | is not necessarily destroyed by subsequent events in a future peak
situation. An unexpected fluctuation in enpl oynent, whether high or |ow
which is outside the expected range of enpl oynent shoul d not be sufficient to
transformthe general character of the workforce. Furthernore, in this case
there is noindication that the increase is permanent or even likely to be

r epeat ed.
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A statutory presunption exists favoring certification ¥

H ecti ons shoul d be uphel d unl ess enpl oyees have been unabl e to cast their

votes freely and without coercion. Chula Msta Farns, Inc., 1 ALRB No. 23

(1975) (Menber Grodi n concurring); Superior Farmng G., 3 ALRB No. 55 (1977).

The basis for applying this presunption in a peak context is a determnation
that the conpl enent of agricultural enployees satisfies the underlying policy
of ensuring a representative election. In a case where a valid nethod for
determning peak indicates at the tine of the election that the
representativeness requirenent is net, the el ection shoul d be uphel d and the
results certified.

| conclude that it woul d be i nappropriate under the ALRAto
adopt an approach to prospective peak determnati ons which permts
hi ndsi ght to overrule a Board agent's deci si on which is both reasonabl e and
valid at the tine it was nade.

I X
CALAULATI NG PEAK

Board agent Lawence Alderete testified he conputed 194 average
enpl oyee days for peak 1976. The agent testified that according to his
cal cul ations he figured prepetition enpl oynent was one enpl oyee short of 50
percent of peak, but that he determned to hold the el ecti on anyway based on
the other infornation Charles Ml ovich had told him

This figure appears excessively high since the enpl oyer cal cul ated
142 average enpl oyee days, and the URWfigured 138 using the sane records. M

own cal cul ations indicate 137 average

9/ “Uhless the Board determines that there are sufficient grounds to refuse to
do so, it shall certify the election.” Cal. Lab. Code 81156. 3(c).
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enpl oyee days. The Board agent's figure is clearly out of line wth these
three other calculations. This apparent miscal cul ati on i s understandabl e,

gi ven the conpl ex nature of the enpl oyer's payroll records,?® and the fact
that the agent spent a total of an hour and a half going over the records and
talking wth the enpl oyer.

The miscal cul ati on of the agent nerely nmade hi s deci sion regardi ng
peak a closer one than it actually is. But nore inportant than the
difficulties in determning peak in this case is the fact that the information
available to the agent at the tine of the election indicates that the petition
was tinely filed and that the decision to conduct the el ection was a correct
one.

The net hods of cal cul ating peak do not all |ead to the same

conclusion inthis case. Thus, if one used the "enpl oyee count” nethod,

Val dora Produce ., 3 ALRB Nb. 8 (1977), the result is that the petition was

not tinely.
However, if one uses the established Sai khon nethod, averagi ng
both payrol| periods, wth infornation avail abl e at the

tine the petition was filed, the result is that the petition was

tinely. ¥

10/ In UPWExhibit 3--the 1976 payrol|l records--different enpl oyees are listed
on three different types of records: tinesheets, check registers, and packi ng
sheets. Sone enpl oyees are listed on nore than one record. Determning daily
hours worked is 1 npossible to do wth conpl ete accuracy fromthe check
register which tells only weekly hours worked. In addition, the identity of
the supervisors is not clear fromthe records; these nanmes woul d not be
counted in determning "peak agricultural enpl oynent" because supervisors are
not agricultural enpl oyees under the Act. 8 Gal. Admn. (ode §820353(b) (1)
(1976). Prohoroff Poultry Farns, 2 ALRB Nb. 56 (1976). Records for 1975 and
1977 were prepared in the sane nanner as the 1976 records.

11/ The nethod referred to is set forth in Mirio Sai khon, Inc., 2 ALRB N\b.
2 (1976).
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The enpl oyer conputed an average of 73 enpl oyee days for the
1977 prepetition period, and 142 average enpl oyee days for the 1976
peak. S nce 73 is nore than 50 percent of 142, the petition was tinely

filed according to the Sai khon fornul a.

GONCLUSI ON
The Board agent's decision to conduct an el ection was
a correct one inthis case. The payroll and agricultural data provided by the
enpl oyer at the tine of the filing of the petition, when properly anal yzed,
support the agent's determnation of peak. | therefore recormend a deci sion
that the petition was tinely filed and that the Board di smss the enpl oyer's
obj ecti on.

DATED My 15, 1978

Respectful |y submtted,

/ -‘i .\II .
(ails Lol

CARLA JODAKIN
I nvestigative Hearing Exam ner

-21-



	Total . . . . . . . . . . . . .  69
	CASE SUMMARY
	Eligible Voters	91
	THE EMPLOYER'S OPERATIONS
	PEAK PAYROLL, 1977
	PRIOR PEAK PERIODS
	THE 1977 HARVEST
	TESTIMONY OF BOARD AGENT








