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DEQ S ON AND CRDER
n April 23, 1977, Admnistrative Law Gficer (ALO Robert A
Dlsidoro issued the first attached Decision (ALCD I)




in this case, based upon the record nmade at hearings in February and Mrch,
1977. Pursuant to the General Gounsel's notion dated Septenber 7, 1977, to
reopen the record and renand to the ALQ and the Board' s O der dated Cctober
12, 1977, the ALOissued, on March 16, 1978, the second attached Deci sion
(ALAD I'1), entitled "Suppl enent to Decision Dated April 23, 1977." Thereafter
General (ounsel and Respondent each filed exceptions to ALCD | and ALCD || and
a supporting brief.

h March 31, 1978, the ALOissued the third attached Decision (ALCD
[11) inthis matter, based upon the record nmade at hearings in June, July and
Septenber, 1977, and upon the record nade at the previous hearings in 1977.
Thereafter, General (ounsel and Respondent each filed exceptions to the third
Deci sion of the ALQ

The Board has consi dered the record and the attached ALO Deci si ons
inlight of the exceptions and briefs, and has decided to affirmthe rulings,
findings and conclusions of the ALOand to adopt his recomended O der, as
nodi fied herein.

BACKGROUND

Royal Packi ng Gonpany (herein called Respondent or Royal) has its
principal office in Salinas, and harvests lettuce year round in the Salinas,
San Joaquin and Inperial Valleys of Galifornia and the Yuma area of Arizona

Royal relies principally on the "naked' or "dry pack" nethod of

packing lettuce by crews in the field. It used
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nachines to wap lettuce in the past, but had not done so for many years
prior to 1976, when it added two | ettuce-w appi ng nachi nes to its harvest
oper at i on.

Royal , as a nenber of Enployers' Negotiating Conmttee, a multi-
enpl oyer bargai ning unit, has been a party to a coll ective-bargai ni ng
agreenent wth the Teansters covering its agricultural enpl oyees since 1975.

In February 1976, the Board set aside a Septenber 1975 run-off
el ection between the Teansters and the Uhited FarmVWrkers of Arerica, AFL-A O
(herein called AW, at Royal, which was won by the Teansters. The Board' s
action was based on threats by Royal's representatives, addressed to
enpl oyees, that Royal woul d cease its Salinas operations in the event of a UFW

victory. Royal Packing Conpany, 2 ALRB No. 29 (1976).

Inthe fall of 1976, when Respondent noved its harvesting
operations to Arizona, organizational activity by both the UFWand t he
Teansters resuned and conti nued anong Respondent' s enpl oyees at the
jobsite. Both unions and the Respondent anticipated that there woul d be
el ection activity soon after Respondent's harvesting operations noved into
the Inperial Valley area of California in Decenber.

In late Decenber 1976, a Teansters local filed a petition for
certification as representative of Royal's agricultural enpl oyees. The UFWand
a group of enpl oyees cal | ed Trabaj adores de | a Royal Packi ng Gonpany (herein
cal | ed Trabaj adores) intervened. On Decenber 30, 1976, the petition was
dismssed by the Board's H Centro office. On Decenber 31,
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1976, a petition for certification was filed by the UFW this petition

was w thdrawn on January 4, 1977.

The first hearings on the unfair labor practices in this natter began in
February 1977. Athird election petition was filed by Agrupaci on de

Trabaj ador es | ndependi entes de | a Royal Packi ng Conpany (herein call ed
Agrupacion), and both the UFWand t he | ndependent Unhi on of Agricul tural
Wrkers (herein called | UAYW intervened. The el ection was held on March 3,
1977, and was won by Agrupaci on.? Both intervenors filed obj ections to the
conduct of the el ection %

I. Respondent's Access Policy (ALCD I)

Respondent excepts to the ALOs conclusion that it violated Labor
Gode Section 1153(b) and (a) by affording the Teansters nore and better
opportunities for access to its enployees at the work site than it afforded to
the UFW

The ALQ after considering whet her Respondent accorded di sparate
treatnment to the conpeting unions, found that although neither union was
prevented fromfully exercising its right to take access to Respondent's
property pursuant to 8 Cal. Admn. Code 20900, et seq., Respondent permtted

the Teansters to visit enpl oyees for organi zational purposes during

YThe tally of the ballots showed the follow ng results:

Agr upaci on 108
UFW 62
No Uhi on 14
| VAW 2

ZThe objections to the conduct of the election filed by the | UAWwere
dismssed by order of the Executive Secretary on May 18 1977.
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wor ki ng hours. The ALO concl uded that Respondent's conduct viol ated Labor
(ode Section 1153(b) and (a).

The ALOfound that the Teansters and Respondent were at the tinme
parties to a col |l ective bargai ni ng agreenent which permtted non-disruptive
entry by Teansters agents to Royal's property at any tine for the purpose of
conducting "legitimate uni on business". The ALO found the Respondent know ngly
permtted the Teansters to use their contract visitation rights for
organi zati onal purposes not consistent with admnistering or inplenenting its
contract .

The record supports the ALOs concl usion that in two instances
Respondent unlawful |y ai ded the Teansters in taking access for organizati onal
purposes. | n Decenber 1976, Teansters organi zers went to the fields during
work tinme to solicit signatures fromthe crews of Respondent's two |ettuce-
wap nachines in support of an election petition. At each nmachi ne,

Respondent ' s supervi sory personnel permtted an organi zer to nount the nachi ne
and to repl ace an enpl oyee who then solicited and obtai ned signatures fromthe
ot her enpl oyees present.

Respondent contends that if such incidents occurred, its
supervi sors thought the Teansters were conducting | egitinmate union busi ness.
Respondent al so asserts that the incidents were de mnims. The record does
not support the forner contention, as the substitution of the organi zers for
enpl oyees, and the solicitation by enpl oyees, was done openly in the presence
of the crew supervisors. These incidents clearly denonstrated to enpl oyees

Respondent ' s assi stance to and
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cooperation with one of two conpeting unions in its organization activities,
and cannot be deened de mnims. Accordingly, we affirmthe ALOs concl usi on
that Respondent violated Section 1153(b) and (a) by granting preferenti al
access to the Teansters for organi zational purposes.

I1. The D scharge of Manuel Canacho (ALCD I)

Manuel Canmacho began working for Respondent in May 1976, as a field
hand performng thi nning and weedi ng i n Supervi sor Esteban Duran's crew He
continued working in that crewuntil he was di scharged on Novenber 11, 1976.
The ALO found that Camacho was not di scharged for engagi ng in protected
activities and recommended dismssal of the allegation that Respondent
violated Section 1153 (c) and (a) by discharging him V¢ do not agree. Rather,
we concl ude that Respondent's di scharge of Canacho constituted a viol ation of
the Act.

Camacho was an active spokesman for his fellow enpl oyees
concerning their work-related probl ens. He acted as a spokesnman for a group of
enpl oyees who went to the Teansters' office to denand a rai se, notw thstandi ng
supervisor Duran's remarks to the enpl oyees that Camacho was "crazy" and t hat
they should not listen to him Canacho persisted in attenpting to obtain
disputed pay for a fell ow enpl oyee, despite continuing adnonitions by Duran,
addressed to Camacho and ot her crew nenbers, about their work perfornance.

n ctober 26, about two weeks before he was di scharged, the
Teanst ers appoi nted Canacho union steward for his crew Respondent received

noti ce of the appoi ntnent, and
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thereafter Duran and Camacho attenpted to work toget her on crew probl ens.

The ALO found that Camacho was a good worker, but that the Genera
Qounsel had failed to neet its burden of proving by a preponderance of the
evi dence that Canacho was di scharged for engaging in union activity or other
protected concerted activity. The ALOfound that Camacho frequently chal | enged
Duran's authority by confronting hi mabout work-pace issues, disobeyed Duran's
orders, used profanity when addressing Duran, had received repri mands, 2 and
that Canmacho was di scharged for encouraging two fell owworkers in their heated
argunment wth Duran.

The reasons gi ven by Respondent for dischargi ng Canacho revol ve
around the incidents of Novenber 11, when, the ALO found, Canacho
t
/
/

rfered in Duran's

admttedly inte
111
1111

e
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3—/—Mthough Duran wote up four disciplinary notices on Canacho prior to the
final notice on Novenber 11, Canacho did not sign any of the notices and
deni ed that he had received them Al of these notices concerned Canacho's
work after he becane a union steward. Three of the notices were issued on
Novenber 9, two days before the di scharge. The four notices dated prior to
Novenber 11 were all of questionable validity. Qhe notice stated that Camacho
drank on the job, and Camacho deni ed ever havi ng done so. Another notice
concerned taking breaks to eat, which Camacho clai med was a conmon practice
when enpl oyees were ahead in their work. The other two notices stated that
Carmacho did not pay attention to Duran's orders, but gave no specific details
about his conduct.
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adnoni tion of two enpl oyees.ﬁ However, the facts surroundi ng
the events on that day are not clear, and the extent of Camacho's role in the
heated confrontation between Duran and the two enpl oyees (the Jacobos) is in
di spute. Duran clained that he di scharged Canmacho because he di d not obey
orders, told others not to obey orders, and used profanity. It is not clear
fromDuran's testinony whet her Canacho was di scharged for not foll ow ng
orders as to his own work on Novenber 11, or for interfering wth Duran's
orders to the Jacobos. Duran testified that he di scharged Camacho wi t hout
being told to do so by his supervisor, David Hart.

(h the other hand, Hart testified that he di scharged Canacho on
Novenber 11 because he felt that Canacho was threatening Duran's life during
the argunent. Hart stated that when he arrived at the fields that day, he
observed that Canacho was not working, and was trying to pick a fight wth
Duran. He testified that he heard Canacho encouragi ng one of the Jacobos, who
was holding a hoe, to kill Duran. Hart admtted he understood little of what
he heard, as the enpl oyees were speaki ng Spani sh, but clai ned he under st ood
the threats by their hand noti ons. No one el se who testified, including Duran,
nentioned threats being made to kill Duran, either by words or physical

gestures. Hart testified that he was upset

“There is no record evidence that Camacho admtted interveni ng in the
di sput e between Duran and the enpl oyees on Novenber 11. Canacho did admt that
i n speaking on behal f of the crewhe told Duran to | eave one of the two
enpl oyees al one as he was doing his work well, but there is no evidence that
this occurred on Novenber 11.
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over the continuing confrontations between Canacho and Duran. This was the
first tine he acted to correct the problens in the crew, which he
attributed to Camacho's conduct .

V¢ credit the testinony which establishes that Canacho was i nvol ved
in the dispute on Novenber 11 (as opposed to other testinony to the effect
that he was not involved at all), as it is consistent wth his prior actions
in defending his fellow enpl oyees in work-related argunents or grievances wth
their supervisors. This confrontati on between supervi sor Duran and uni on
steward Camacho over work perfornance was not unlike other previous
confrontations, many of whi ch caused work di sruptions, were heated, and
I nvol ved strong | anguage. On the basis of the entire record, we find that
Canacho was di scharged not for using profanity, for disobeying orders, or for
threatening to kill his supervisor, but, rather, because of his union
activities, including his vigorous and persistent representation of enpl oyees.
Accordingly, we conclude that Respondent violated Section 1153(c) and (a) by
di schargi ng Manuel Camacho. See, e.g., NLRB v. Bowran Transportation, Inc.,
314 F. 2d 497 (5th dr. 1963); Schi avone Gonstruction Conpany, 229 NLRB No.

85, 95 LRRM 1124 (1977); Max Factor & (o., 239 NLRB Nb. 99, 100 LRRM 1023
(1978); Morrison-Knudsen Go., 213 NLRB 280, 87 LRRM 1655 (1974), enforced 521
P. 2d 1404 (8th dr. 1975).

hart did not deny the testinmony of Rosalia Canacho, that at the end of the
day on Novenber 11, when she asked hi mwhy he had di scharged her husband, he
replied, "If | get ridof him | get rid of all ny problens."
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[11. Institution of the New Medical Plan (ALAD |1 & 111)

In md-January 1977, Respondent announced to its enpl oyees that it
was instituting a new nedi cal benefits plan. A though the announcenent was
nade after the UFWs w thdrawal of its |ate-Decenber 1976 petition for
certification, organizational activities were still in progress. The ALO f ound
that the timng of the announcenent was based upon the ongoi ng organi zati onal
canpai gn rather than other factors.

Respondent was a party to a multi-enpl oyer coll ective bargai ni ng
agreenent, under which it was obligated to pay the premuns for a nedical plan
whi ch contai ned the sane benefits as those set forth in Wstern G owers
Assurance Trust Plan 22 (P an 22). Athough the contract did not expire until
July 1978, the Teansters re-opened the contract as to wages and benefits in
md-1976. In Septenber 1976, a resol ution of the re-opened i ssue was reached,
including termnation of A an 22 nedi cal coverage, and provisions for a new
nedi cal plan, which was to becone effective Novenber 1, 1976, entitled the
Labor - Managerrent Trust Fund (Trust Fund). This plan, which was to be
establ i shed by the Teansters, was never inpl ement ed.

In md-January 1977, Don Hart, an original partner in Royal,
announced to enpl oyees the advent of a new nedi cal plan, which was to provide
the sane benefits as Véstern Gowers Assurance Trust Plan 23 (P an 23). M an
23 increased benefits for treatnent in a doctor's office and for pregnancy. It
al so provided for an extensive dental plan. P an 22 did not cover dental

expenses. P an 23 was the subject of a Menorandum
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of Unhderstandi ng si gned by Respondent and the Teansters on January 21,
1977, which provided that the plan was to be effective February 1, 1977.

Hart testified that he began thinking about a new nedical plan, to
i ncl ude dental benefits, in My 1976. He began his pl anni ng because a ri val
| ettuce grower had a plan including dental benefits. He stated that runors of
the Teansters' w thdrawal fromagricul ture, which were circul ating i n Decenber
1976 and January 1977, did not influence his decision to inplenent a new and
I nproved nedi cal pl an.

Wil e Hart contenpl ated the new nedi cal plan, he canpai gned anong
his enpl oyees for a no-union vote in the el ection which was anticipated as a
result of the UFWs then-pending petition for certification, which had been
filed on Decenber 31. He testified that, in his speeches to groups of
enpl oyees, he asked themonly to give himone year of no-union and that they
woul d continue to get the sane benefits. He testified that he answered
enpl oyees' questions about benefits (they were particularly interested in
pensi ons and nedi cal benefits, as the result of the runored wthdrawal of the
Teansters), by stating that he coul d nake no promses. At |east once, however,
he nentioned giving thema dental plan. In addition, through his Spani sh
interpreter, he tal ked of "betternent” and good wages, and enphasi zed good
benefits in his answers to enpl oyees' questi ons.

Wthin a few days to a week after his canpaign efforts anong the

enpl oyees (and after the wthdrawal of the WWs
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petition for certification), Hart fornal |y announced to enpl oyees the new
nedical plan, Pan 23. Along with a copy of the promsed plan, Hart gave each
enpl oyee a copy, in English and in Spanish, of a letter to himfromhis
insurance carrier. The |etter began, "The inproved group enpl oyee benefit
programrecently requested i s now avai |l abl e to your enpl oyees effective
January 15, 1977."

V¢ conclude that, by granting enpl oyees a new nedi cal pl an during
the course of organizing efforts, Respondent violated Section 1153(a). Despite
Hart's testinmony that he had considered the new pl an since My 1976, and that
he waited to announce it to the enpl oyees until after the wthdrawal of the
UFWpetition, when no petition was currently pending, it is clear fromthe
record that the wthdranal of the election petition did not alter or dimnish
the organi zing efforts of the UFWor ot her uni ons anmong Respondent's
enpl oyees, and that the timng of the announcenent had a natural tendency to
i nfluence an anticipated election. It is an unfair |abor practice to grant

economc benefits "while union organi zational efforts are underway, or while a

representation election is pending." (enphasis added) G own Tar and Chem cal

Wrks, Inc. v. NLRB, 365 F 2d 588 (10th dr. 1966); see al so, NLRB v. Exchange

Parts Gonpany, 375 U S 405 (1964). In addition, on at |east one occasion

during the tine the UFWpetition was pending, Hart nentioned the forthcom ng
dental -benefits plan in connection wth his request for a no-union vote.

Respondent clains that it felt obligated under its

5 AARB No. 31
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col I ecti ve bargai ning agreenent with the Teansters to provide its enpl oyees
w th another nedical plan. However, we find that the timng of the
announcenent of the new pl an denonstrates that it was calculated to interfere
with the enpl oyees' free choice of a bargaining representative, rather than to
di scharge any contractual obligation to the Teansters. See Perfornance
Measurenents (0., 149 NLRB 1451, 58 LRRM 1037 (1964), suppl enenting 148 NLRB
1657, 57 LRRM 1218 (1964) .

As we consider that Section 1156.7(a) of the ActY reflects a

legislative intent that pre-Act contracts should not interfere wth el ections
conduct ed pursuant to the Act, we conclude that unlaw ul interference and
assi stance occurs where, as in the instant case, a pre-Act contract is
anended, during an el ection canpai gn between the incunbent and a rival union,
to provide substantially increased benefits.

IV. The Hring of the Wap Machine Qews (ALCD | & Il) Respondent

purchased two | ettuce wap nachines in the summer of 1976. Wien it began
operating the nmachi nes during that summer and fall in Salinas and Huron, it
experienced difficulties in staffing themwth forenen and crews. As a
result, two substantially new crews were hired to operate the nachi nes when
Respondent began its Yuna, Arizona, operation in Novenber, 1976. The sane

two crews continued to work on the machi nes when Respondent noved into

8 Sect | on 1156. 7(a) provides: "No coll ective-bargaining
agreenent executed prior to the effective date of this chapter shall bar a
petition for an election.”
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the Inperial Valley in Decenber 1976. The General Gounsel contends that
Respondent col | aborated with the Teansters to staff both of the crews wth
known Teanster supporters, in anticipation of an upcomng election, in
viol ation of Section 1154.6. 7

The ALO found that Respondent violated Sections 1154.6 and 1153( a)
by the nanner in which foreman Manuel A cantar hired his |ettuce-wap crew
but not by the nanner in which foreman Tony Ayala hired his | ettuce-wap crew
Respondent excepted wth respect to ALOs concl usi on concerning the A cantar
crew, and the General CGounsel excepted wth respect to the ALO s concl usi on
concerni ng the Ayal a crew and concerning the ALO s recomrended renedy.

Unli ke many of the unfair |abor practice sections in the ALRA
Section 1154.6 has no direct counterpart in the NLRA Mreover, as the General
Gounsel has noted, there are very few cases under the NLRA dealing wth
enpl oyer efforts to affect the outcone of el ections through the hiring
process. The ALRA contai ns nunerous sections whose purpose is to adapt
the secret-ballot-el ection process to the conditions of seasonal agricultural

labor.® It is reasonabl e to concl ude

"Saction 1154.6 reads as follows: It shall be an unfair |abor
practice for an enpl oyer or |abor organization, or their agents, wllfully
to arrange for persons to becone enpl oyees for the prinary purpose of
voting in elections.

¥see for exanpl e: Section 1156.3(a) (7-day el ection requirenent); Section
1156. 4 (requirenent that elections be held at 50% of peak enpl oynent); and
Section 1157 (enfranchi sing enpl oyees on the payrol| 1 medi ately preceding the
filing of the petition.)
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that the Legislature' s purpose in enacting Section 1154.6 was to protect the
integrity of the el ection process under these conditions and that, inits
broadest sense, this section recogni zes the real possibility that agricul tural
enpl oyers or unions may frustrate enpl oyees' exercise of their rights to
choose a bargai ning representative by selective hiring. V& further note that,
to constitute a violation of Section 1154.6, it is necessary to establish that
the enpl oyer and/or the union willfully arranged for persons to becone
enpl oyees for the prinary purpose of voting in an ALRB election. It is on the
basis of this general franework that we approach the application of Section
1154.6 to the facts of this case.

This case is distinguishable fromour two earlier decisions

i nvol ving Section 1154.6. In both AdamFarns, 4 ALRB No. 12, and Dave

VWl sh Conpany, 4 ALRB No. 84, enf. 2 Av. 54934, it clearly appeared that

the enployer's prinary purpose in hiring particular persons at a
particular tinme was to have themvote in an ALRB representation el ection.
In both of these cases, the enpl oyees in question worked only for brief
periods and perforned i nsubstantial amounts of work at tines when ot her
enpl oyees were working on a nore regul ar basis. In the present case,
Respondent needed two new crews for its | ettuce-wap nachines, it hired
enpl oyees to fill those crews on a pernanent basis, and the enpl oyees
hired were qualified for, and have perforned, the work for which they were
hired. In the instant case, to establish that the hiring of these

enpl oyees was in violation of Section 1154.6 woul d
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require proof that they were selected for hire prinarily on the basis of their
preference for the Teansters, wth a viewtowards their anticipated
participation in an ALRB el ection. In that respect, we do not think the
General (ounsel has net his burden of proof. Concerning the crew of Nanuel

A cantar, we reach this conclusion on a sonewhat different basis than is

set forthin the ALOs decision. ¥

The record shows that A cantar hired the nenbers of his crew
primarily on the basis of personal acquai ntance. The ALO reasoned that he
woul d be famliar with their uni on background through his prior experience as
a Teanster organizer, and inferred that he used this nethod of hiring in order
to staff his creww th | oyal Teansters. However, the record al so shows that
A cantar had worked for other enpl oyers as a supervisor or foreman of a wap
machi ne, and that he hired

FETEEETEErrrrd
LETEETEErrrrri

%The ALOfound that the Teansters were cl osel y invol ved i n Respondent' s
hiring of Alcantar. However, the events which he recites all occurred after
the initial discussions between Respondent's president and Al cantar which
resulted inthe latter's hiring. A though the Teansters were eager to i nsure
that Alcantar was hired and later to exploit his position, the record
Indicates that the decision to hire Al cantar was based on di scussi ons bet ween
Respondent and Al cantar, and there is no evidence of Teansters interceding
w th Respondent on his behal f until after these di scussions.
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enpl oyees who had previ ously worked under hi m® Thus, the record adequat el y

supports an inference that Alcantar's purpose in hiring his previous co-
workers to staff his crewwas to secure a pernanent position wth Respondent
as w ap- nachi ne supervi sor by successful performance as foreman of a w ap-
nmachine crew As there is no evidence that A cantar questioned prospective
enpl oyees concerning their union preferences, and in view of the context in
whi ch these events occurred, X there is insufficient evidence to establish
that Alcantar's prinary purpose in hiring his crew fromanong persons he knew
was to sel ect Teanster supporters prinmarily to vote in an antici pated

el ection. Accordingly, we conclude that Respondent did not violate Section

1156. 4 by the manner in which A cantar

WA cantar testified and the ALO found, that 70%of the enpl oyees on his

crew had worked under his supervision for enpl oyers Bud Antle, Bruce Church,
and DArigo, all of whomhad Teanster contracts at the tine. A though
A cantar worked anong Bruce Church and D Arrigo enpl oyees as a Teanster organ-
I zer or business agent, he had previously been supervisor or forenan of w ap-
nmachi nes for the three said enpl oyers. Alcantar's denial that he screened
prospective crew menbers on the basis of union synpathies is uncontradi cted,;
noreover, he hired three persons whomhe knew or believed to be URWsupporters
on the basis of their previous enpl oynent at Interharvest, which had a UFW
contract. The remai nder of his crew included persons referred by the
Tfe?.m;t ers, anong them UFWsupporters who sought work through the Teanster's
of fi ce.

Wi note that the hiri ng of Alcantar and later of his crewtook place at
a time when di scussions concerning a jurisdictional pact between the Teansters
and the UPWwere in progress. It is apparent throughout this entire natter
that both Respondent and the various Teanster representatives involved in this
case were aware that the Teansters' departure fromthe agricultural scene was
areal possibility, and in particular that certain of the organi zers sought
both to pursue their organizing activities and to carve out Individual places
for thenselves in the event of a successful pact.
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hired his crew Ve further conclude, as did the ALQ that Respondent
did not violate Section 1156.4 by the manner in which Tony Ayal a hired
the nenbers of his crew

V. The Pronotion of Manuel A cantar (A I11)

The ALO found that Manuel A cantar, a forenan in charge of one of
Respondent' s two | ettuce-wap nachi nes, was pronoted to supervisor in
violation of Section 1153 (a). Ve disagree. A though enpl oyer conduct
I nvol ving supervisors nmay, in certain circunstances, constitute a violation of
Section 1153(a), such violations are based upon a finding that the enpl oyer's
conduct tended to interfere wth statutory rights of the enpl oyees. See, e.g.,
Cave Vél sh Conpany, 4 ALRB Nb. 84 (1978) enf. 2 Adv. 54934; NLRB v. Tall adega
GQotton Factory, (5th dr. 1954) 213 F 2d 209; NLRB v. Better Monkey Qip
Gonpany, (5th dr. 1957) 243 F. 2d 836, cert, denied, 355 US 864 (1957). As

there is no showng inthe instant record that Alcantar's pronotion tended to
interfere wth the enpl oyees’ Section 1152 rights, this allegation of the com
plaint is hereby di smssed.

M. The Satus of Agrupacion (ALCD I11)

The ALO found that Agrupacion was not a | abor organi zation wthin

the neani ng of Section 1140. 4(f).g

2 section 1140. 4(f) provides: The term"|abor organization"
neans any organi zation of any kind, or any agency or enpl oyee representation
commttee or plan, in which enpl oyees participate and whi ch exists, in whole
or in part, for the purpose of dealing wth enpl oyers concerning grievances,
| abor di sputes, wages, rates of pay, hours of enploynent, or conditions of
work for agricultural enpl oyees.
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The question of Agrupacion' s status as a | abor organizati on bears on two
ot her issues: whether Respondent violated the Act by domnating and
assisting a | abor organization; and whether the Board nay certify
Agrupacion as a | abor organi zation. V& find that Agrupacion neets the
statutory definition of a | abor organizati on.

The statutory definition of |abor organization requires only that
there be enpl oyee participation and that the group have a purpose of "dealing
w th" the enpl oyer concerni ng enpl oyees' wages, hours, and working conditions.
Section 1140.4(f) is identical to Section 2(5) of the NLRA which has been
broadl y construed. NLRB v. Cabot Carbon Gonpany, 360 U S 203, 213 (1959).

A though there is little record evi dence of enpl oyees'
participation beyond their support of Agrupacion's petition for certification,
and al t hough enpl oyee w tnesses gave varying versions of the nature and
pur pose of Agrupaci on, including the suggestion that it was the equival ent of
"no union,” we find that Agrupacion has nmet the mninal requirenents for
status as a | abor organi zation. In reaching this conclusion, we rely on NLRB
precedent that status as a | abor organi zation does not require either fornal
organi zational structure (see, e.g., NLRB v. Ampex Corporation, 442 F 2d 82
(7th dr. 1971), cert. denied 404 U S 939; NLRB v. O apper's Manufacturing,

Inc., 458 F. 2d 414 (3rd dr. 1972)), or that the proposed representati onal
activities have cone to fruition. See Advance Industrial Security, Inc., 225

NLRB 151, 92 LRRM 1449 (1976).
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M. Aleged Domnation of and Assi stance to Agrupacion (ALAD I11)

As the ALOfound that Agrupaci on was not a | abor organi zation, he
found that it was unnecessary to determ ne whet her Agrupaci on was unl awf ul |'y
domnated or assisted by Respondent. Neverthel ess, he concluded that, in the
event the Board disagreed wth himas to Agrupacion's status as a | abor
organi zation, it had been unlawfully assisted (but not dom nated) by
Respondent in violation of Section 1153(b) and (a). V& disagree with this
conclusion, and find that Respondent did not unlawful |y domnate or assi st
Agr upaci on.

There is no showng in the record that Respondent accorded any
benefit or special treatnent to enpl oyee organi zers of Agrupaci on that was not
avai l abl e to or received by enpl oyee organi zers of the UFWand the 1 UAW The
record does, however, support the ALOs conclusion that Agrupaci on was not a
successor to the Teansters. Therefore, Agrupacion did not reap the benefit of
the unl awf ul assi stance whi ch Respondent granted to the Teansters on two
occasi ons in Decenber 1976. (ontrary to the ALQ we concl ude that Agrupaci on
was not and is not the successor to a workers' group (Trabaj adores) which
apparently had a purpose of ridding the enpl oyees of any bargai ni ng agent in
the attenpted el ections in Decenber 1976 and January 1977. Even if such a
successor shi p were established on this record, there is no show ng that
Respondent either dom nated or assisted Trabaj adores. Accordingly, the
all egati on that Respondent dom nated or assisted Agrupacion, in violation of

Labor Gode Section 1153(b) and (a) is hereby di smssed.
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MI1l. The Rermai ning UFPW(bj ections to the Hection (ALAD I11)

Several of the post-el ection objections filed by the UPWrequire
that we set aside the results of this el ection.

The first is our conclusion that Respondent interfered wthits
enpl oyees' rights by promsing and granting inproved nedi cal benefits to
enpl oyees during the organi zati onal canpai gn whi ch preceded the el ection. The
i nproved benefits were announced approxi nately six weeks before the el ection,
and were promsed to take effect one nonth follow ng the el ection. The
benefits were al so promsed when Respondent canpai gned during the pendency of
an earlier election petition.

V¢ concl ude that Respondent, by linking the promsed benefits to
t he enpl oyees' no-union vote, and by announci ng substantially better fringe
benefits at a tine when there was extensive organi zi ng anong its enpl oyees,
engaged i n obj ecti onabl e conduct which tended to interfere with the enpl oyees'

free choice. Gshita, Inc., 3 ALRB No. 10 (1977).

V¢ also find that the deficiencies in the lists of enpl oyees' nanes
and addr esses, whi ch Respondent submtted to the Board after the el ection
petition was filed, constitute additional grounds for setting aside the
el ection.

Al though Respondent did nake efforts to conply with the
requirenents of 8 Cal. Admn. Code 20310(a)(2) after it was inforned of the
deficiencies inits first list, this tardy response did not renedy the
har dshi p i nposed upon the unions by the first list, which contai ned usabl e

addresses for only about hal f of the enpl oyees. Mapes Produce Conpany,
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2 ALRB No. 54 (1976).

Fnally, we agree with the ALOthat Respondent gave the
i npression of surveillance and thereby interfered wth its enpl oyees in
the exercise of their Section 1152 rights when supervisor A cantar read
aloud to his crewthe nanes of UFWsupporters. Such conduct further
contributed to an atnosphere which tended to nake free choi ce by enpl oyees
| mpossi bl e.

Oh the basis of these objections, and the atnosphere of coercion
created by the promse and granting of benefits and the suggestion of
survei | | ance, we conclude that Respondent’'s conduct substantially interfered
wth the free choice of the enpl oyees in the selection of a collective
bargai ning representative. Accordingly, the el ection conducted on March 3,
1977, anmong the agricultural enpl oyees of Royal Packi ng Conpany is hereby set
asi de.

RO

By authority of Labor Code Section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders that Respondent, Royal Packing
Gonpany, its officers, agents, successors and assigns, shall:

1. Cease and desist from

(a) Dscharging, laying off, or otherw se discrimnating

against any of its agricultural enployees because of their union nmenbership,
union activities, or other concerted activities for nutual aid or protection.

(b) Maki ng promses and/ or grants of inproved

5 AARB No. 31 22.



working conditions or fringe benefits to enpl oyees in order to di scourage any
of its enpl oyees fromjoining or supporting any union.

(c) Rendering unl awful aid, assistance, or support to the
Teansters or any other |abor organization, particularly by allow ng
representatives of one | abor organization to engage i n organi zati onal
activities on conpany premses while denying any rival |abor organi zation an
equal opportunity to engage in such activities.

(d) dving enpl oyees the inpression that their union
activities are under surveillance by reading al oud to enpl oyees the nanes of
al | eged uni on nenbers and/ or uni on synpat hi zers, or otherwi se interfering wth
any enpl oyees in the exercise of their Section 1152 rights.

(e) In any other nmanner interfering wth,
restraining or coercing any enpl oyee in the exercise of rights guaranteed in
Labor Gode Section 1152.

2. Take the follow ng affirnative actions which are deened
necessary to effectuate the policies of the Act:

(a) Imediately offer Manuel Canmacho full reinstatenent to his
forner position or a substantially equivalent position, wthout prejudice to
his seniority or other rights and privileges to which he is entitled, and nake
hi mwhol e for any | oss of earnings or other economc |osses he has suffered as
aresult of his discharge, plus interest thereon conputed at seven per cent
(7% per annum

(b) Preserve and nake available to the Board
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or its agents, for examnation and copying, all payroll records and any
other records necessary to determne the amount of back pay and ot her
rights of reinbursenent due Manuel Canmacho under the terns of this Qder.

(c) Sgn and post on its premses copies of the attached Notice
to Enpl oyees at tines and pl aces to be determned by the Regi onal
Drector. The Notices shall remain posted for a period of 12 nont hs
After translation of the Notice by the Regional Drector into appropriate
| anguages, copies of the Notice shall be provided by Respondent in suf-
ficient nunbers for the purposes set forth herein. Respondent shall
exerci se due care to replace any posted Notice which has been al tered,
def aced, covered, or renoved.

(d) Mail copies of the attached Notice to Enpl oyees in al
appropriate | anguages, within 30 days after issuance of this Oder, to
all enpl oyees enpl oyed at any tine during the payrol | periods
enconpassi ng the dates of Novenber 11, 1976, through March 3, 1977.

(e) Arrange for a representati ve of Respondent or a Board Agent
to distribute and read the attached Notice to Enpl oyees in appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine. The
readi ng(s) shall be at peak season, at such tine(s) and pl ace(s) as are
specified by the Regional Drector. Follow ng the reading, the Board
Agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions enpl oyees nmay have concerning the

Notice or their rights under
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the Act.
(f) Hand a copy of the attached Notice to

Enpl oyees to each of its present enpl oyees and to each enpl oyee hired during
the six nonths fol |l ow ng i ssuance of this Qder.

(g) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Qder, what steps have been
taken to conply wth it. Upon request of the Regional D rector, Respondent
shall notify himiher periodically thereafter in witing what further steps
have been taken in conpliance wth this Qder.

DATED. May 3, 1979

GRALD A BROM (Chai r nan

RCBERT B. HUTCH NSO\, Menber

HERBERT A PERRY, Menber

RONALD L. RJU Z, Menber

5 ALRB No. 31 25.



MEMBER McCARTHY, Dissenting in Part:

| dissent fromthe ngjority's hol ding that Respondent
discrimnatorily di scharged Manuel Camacho, as it is not established in the
record that Camacho's di scharge was related to either his status as a uni on
steward or his vigorous performance of the legitinate duties and functions of
that office.

Lhion activity of any kind, including duty as a shop steward, does
not insulate an enpl oyee fromdiscipline for insubordination. Pathe
Laboratories, Inc., 141 NLRB 1290, 52 LRRM 1514 (1963); P nellas Paving Qo.,
132 NLRB 1023, 48 LRRM 1475 (1961). On the basis of the entire record, | would

find that Camacho was termnated for his continued disregard of his
supervisor's work instructions to himand his disruptive confrontations in the
field which caused frequent work stoppages.

Dated: May 3, 1979

JGN P. MCARTHY, Menber
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NOT CE TO BEMPLOYEES

After a trial at which each side had a chance to present its
case, the Agricultural Labor Relations Board has found that we interfered
Whth the rights of our workers. The Board has told us to send out and post
this Notice.

VW w il do what the Board has ordered and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

1. To organi ze thensel ves;

2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to speak
for them

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT discharge, lay off, or in any other way discrimnate
agai nst, any enpl oyee because he or she joins, assists or favors any | abor
uni on.

VE WLL NOT promse or grant better working conditions or a
better health plan to di scourage enpl oyees fromjoining or assisting a
| abor union or fromchoosing a | abor union to represent them

VE WLL NOTI give unfair assistance to the Teansters or any ot her
| abor union, such as allow ng representatives of one | abor union to organi ze
enpl oyees on our property while denying ot her |abor unions an equal
opportunity to do so.

VE WLL NOTI give the inpression of spying on enpl oyees' union
activity by reading al oud, or otherw se maki ng public, the nanes of nenbers
and supporters of the UFWor any ot her | abor union.

VE WLL NOT in any way, or at any tine, Interfere wth, or re-
strain, or coerce any enployee in the exercise of the rights described above,

VE WLL imedi atel y offer MANUEL CAMAOHO rei nstatenent to his old
job and wll pay himany noney he has lost, plus interest at 7% because we
di scharged him

ROYAL PACKI NG COMPANY
Dat ed:

(Representative) (Title)

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of California.
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CASE SUMARY

Royal Packi ng Conpany 5 ARB No. 31

Case Nos.  76-CE101-E  77-CE11-E
76-CE102-E  77-CE23-E
76-CE103-E  77-CE31-E
76-CE104-E 77-CE36-E
76-C& 108-E  77-CE=66-E
76-CE112-E  77-RG11-E
76-CE119-E 76-CE137-E
76-CE121-E  77-CE36-E
76-CE122-E 77-CE73-E
76- (& 129-E 77- & 111-E
76- (& 137-E 77- (& 131-E
77-C& 2-E

ALODEAd S ON |

These cases were litigated at two hearings and reported in
three ALOdecisions. In the first of his decisions, the ALO found
that Respondent violated Sections 1153(b) and (a) of the Act by
allowng the Teansters greater access to its enpl oyees at the work-
site fields than it allowed to the UMW A though the UFWwas not
prevented fromfully exercising its right to take access under the
Board's access rule, 8 Cal. Admn. Code Section 20900 et seq.,
Respondent permitted the Teansters additional access for organi zi ng
pur poses during the workday, purportedly under the terns of the
col | ecti ve-bargai ni ng agreenent between the Teansters and Respondent
which permtted access for "legitinate uni on business."

The ALO found that Respondent violated Section 1153(a) by the
conduct of a supervisor reading aloud to his crewthe names of UFW
supporters in the crew

The ALO concl uded t hat Respondent viol ated Sections 1154. 6 and
1153(a) by hiring one crew of Teansters' supporters for the prinary
pur pose of voting in an election, finding that the forenan of the
crew, Alcantar, a former Teansters' organizer, was hired wth the aid
of the Teansters and, in turn, hired Teansters' supporters he knew
from previ ous work.

The ALO concl uded t hat Respondent did not violate Section
1153(a) by forcing an enpl oyee to sign a declaration for use agai nst
the UFW The ALOfound that the enployee wllingly signed the
declaration, know ng that it woul d be used agai nst the UWFW

The ALO recommended di smssal of an allegation that Respondent
viol ated Section 1153(a) by a supervisor's coercive statement to a crew
nenber. The ALOfound that the foreman said, in effect, that the
enpl oyee coul d conplain to the UFWor any ot her
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union and that the union could not tell himwhat to do, and that this
statenent did not constitute a violation of the Act.

The ALO concl uded that Respondent did not violate Section
1153(c) and (a) by creating nmore onerous working conditions for a
crew because of its support of a union. It was alleged that the
foreman nade the crew use knives rather than hoes; the ALO found t hat
the requirement was not nade in retaliation for union activity, and
Lhat there was a sufficient business justification for the use of

ni ves.

The ALO concl uded that Respondent did not violate Section 1153(c)
and (a) because its discharge of an enpl oyee was not for engaging in
union or protected activities. The ALOfound that the worker frequently
di sobeyed his foreman's instructions, confronted and chal | enged t he
foreman's authority, used profanity, was repri manded on several
occasi ons, and encouraged two fell owworkers in their heated argunent
wth the forenan, and that his di scharge was based on that conduct and
not on his union activities

The ALO concl uded that Respondent did not violate Sections
1154.6 and 1153(a) as its hiring of the Ayala crewwas not for the
prinary purpose of voting in an el ection. The foreman was enpl oyed by
Respondent prior to the formation of the newcrew, and the hirings
were necessitated by business considerati ons.

AODEAS N I
In this Suppl ementary Decision, the ALO affirned his previous
recomrendation to dismss the allegations wth reference to the Ayal a
crew

AODEAS NIII
The ALO concl uded t hat Respondent violated Section 1153(a) and
(b) by instituting a new and i nproved nedical plan at a tine of
I ntense organi zational activity preceding the filing of a
representation petition.

The ALO al so concl uded that Respondent violated Section 1153(a)
bx promoting forenan Alcantar to the position of supervisor, finding
that the pronotion interfered with the enpl oyees' right of free
choi ce bg inplying to enpl oyees that a person's support of a union
favored by Respondent, or of a no-union position, would result in
wor k advancenent .

The ALO concl uded that Respondent did not violate the Act by
pronoting two enpl oyees to the position of forenan. There was
adequat e busi ness justification to pronote these enpl oyees, and
1rgeither engaged in any unfair |abor practices during their tenure as

or enen.

The ALO concl uded t hat Agrupaci on, an organi zation of

Respondent ' s enpl oyees whi ch won the representation el ection, was not
a | abor organi zation and therefore coul d not be
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certified. The ALO based this conclusion on the organi zation's |ack of
structure and form its "vote neither" aspect and the alleged fraud in
its canpai gn.

The ALO concl uded that Respondent did not violate Section 1153(b)
and (a) by unlawful |y assisting Agrupacion, based on his concl usi on t hat
the organi zation was not a | abor organi zation wthin the nmeani ng of the
Act. The ALO provided, however, that if the Board should find that
Agrupacion is a labor organization, it should also find that Respondent
viol ated Section 1153(b) and (a) by aiding the formation and admni stra-
tion of Agrupacion.

The ALOfurther found that the foll ow ng objections to the el ection
constituted additional grounds for setting the results aside: (1)
Respondent granted the Teansters access in excess of that granted the
UFW (2) Respondent created the inpression of surveillance by its
foreman readi ng al oud the nanes of UFWsupporters; (3) Respondent
unl awful 'y increased its enpl oyees' nedical benefits to di scourage
support for the UFW (4) Agrupacion, if a |abor organi zation, was
assisted and interfered wth by Respondent; and (5) the enpl oyee |i st
provi ded by Respondent was substantially inconpl ete. The ALOdeclined to
consi der an objection that hiring two new crews nade a fair el ection
I npossi bl e, since that objection had been di smssed by the Executive
Secretary.

BOARD DEA ST ON
The Board affirmed the ALOs concl usion that Respondent viol ated
Section 1153(b) and (a) by granting preferential access to the Teansters
for organi zation purposes. In two I nstances, Respondent permtted
Teansters' organi zers to substitute for |ettuce-w ap-nachi ne operators
whi | e those enpl oyees solicited signatures.

The Board, reversing the ALQ concl uded that Respondent vi ol at ed
Section 1153(c) and (a) by dischargi ng an enpl oyee who was an active
spokesnan for his fell ow enpl oyees concerning their work-rel ated
probl ens, finding that the enpl oyee was di scharged because of his union
activities, including his vigorous representati on of enpl oyees.

The Board affirned the ALOs concl usion that Respondent viol ated
Section 1153(a) by granting enpl oyees a new nedi cal plan during the
course of organizing efforts. Even though the plan was announced after
the wthdranal of the UFWs el ection petition, the Board found t hat
organi zing efforts were still in progress and that the timng of the
announcenent had a natural tendency to influence an anti ci pat ed
el ection. The Board rejected Respondent's claimthat no violation had
occurred because the new plan was the result of negotiations wth the
Teanst ers.
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The Board concl uded that Respondent did not violate the Act by
hiring either of the new crews, finding that Respondent did not .hire
the crews for the primary purpose of having themvote in an el ection.
Respondent needed the crews for its |ettuce-wap nmachines, it hired the
enpl oyees on a pernmanent basis, and the enpl oyees were qualified for,
and did perform the work for which they were hired.

The Board, reversing the ALQ concluded that the pronotion of a
foreman to the position of supervisor did not violate Section 1153(a),
finding that the promotion did not tend to interfere wth the enpl oyees'
Section 1152 rights.

The Board, reversing the ALQ concl uded that Agrupaci on was a | abor
organi zation w thin the neani ng of Section 1140.4(f) The Board relied on
NLRB precedent that status as a | abor organi zation does not require
formal organi zational structure or that the proposed representational
activities have cone to fruition.

The Board further concluded that Respondent did not unlawfully
domnate or assist Agrupacion. The Board based its concl usion on the
| ack of evidence that Respondent accorded any benefit or special
treatment to Agrupaci on and that Agrupaci on was not the successor to any
assi sted | abor organi zati on.

The Board set aside the representation el ection based on the
followng findings: (1) Respondent promsed and granted inproved nedi cal
benefits during the organi zati onal canpai gn; (2) the enpl oyee |ist
originally supplied by Respondent was substantially deficient, and a
subsequent list did not renedy the hardshi p i mposed upon the uni ons; and
(3) Respondent gave the inpression of surveillance by the conduct of its
supervi sor in reading al oud the nanes of URWsupporters.

REMEDY
‘The Board ordered Respondent to cease and desist fromits unl awf ul

practices, to rehire and nake whol e the enployee it unlawfully

di scharged, and to post, nail and distribute an appropriate renedi al

Noti ce to Enpl oyees.

DO SSENT
Menber McCarthy dissented fromthe Board s conclusion as to an
unl awf ul di scharge, and would find that the enpl oyee was termnated for
his continued disregard of his supervisor's authority and his disruptive
confrontations in the field.

* * %

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * %
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STATE CF CALI FGRN A
AGR QULTURAL LABCR RELATI QNS BOARD

ROYAL PACKI NG COMPANY, Case Nos: 76- & 101-E
76- CE-102- E
76- CE- 103- E
76- CE-104- E
76- CE- 108- E
76-CE-112-E
76-CE-119-E
76- CE-121-E
76- CE-122-E
76- CE- 129-E
76-CE-137-E
77-C&2-E
77-C&11-E
77-CE23-E
77-C&31-E
77-CE 66-E

Respondent
and

WN TED FARM WIRKERS -
AVBR CA AFL-AQ

Charging Party,

N e e e N N N N N N N N N N N N N N N

Byron S. Georgiu, Esq., Legal (ounsel
and David Arizmendi, both of H Centro,
Galifornia for the General Gounsel

Dressier, Soll & Jacobs by Wyne A
Hersh, BEsg. and Robert P. Roy, of
Salinas, Galifornia and Newport Beach,
Galifornia, respectively, for Respondents

Susan Alva, of Calexico, Galifornia, for
the Charging Party.

DEQ S ON

Satenent of the Case
RBERT A DISDORQ Admnistrative Law Gficer: These cases were
heard before me in H Centro, California, commencing on February 10, 1977, and
termnating on March 25, 1977. The parties have stipul ated that the above-
referenced conpl aints were properly served and consol idated for hearing and

that case nunber



76- CE-137-E (paragraph 16 of General Counsel Exhibit 13a) was severed and
continued to a future date.

The conplaints allege specific unfair |abor practices wthin the
neaning of the Galifornia Agricultural Labor Relations Act (ALRA) commtted by
Royal Packi ng Conpany (Respondent). The al l egati ons are based on charges filed
by United FarmWrkers of Anerica, AFL-AQ O (URW duly served upon Respondent .

Al parties were given full opportunity to participate in the
hearing, and after the close thereof, General (ounsel and Respondent filed
briefs in support of their respective positions.

Uoon the entire record, including ny observation of the denmeanor of
the wtnesses, and after consideration of the briefs filed by the parties, |

nake the follow ng findings of fact, conclusions of |aw, and recommendati ons:

I
JUR SO CTION
Royal Packing Conpany is an Arizona corporation qualified to do
business in Galifornia, wth its principal office in Salinas, California. Jack
and Don Hart, brothers, are the principal stockhol ders and officers of the
corporation. The prinmary busi ness of Royal Packing Conpany is the grow ng,
packi ng, and shi pping of fresh | ettuce. The conpany carries on its busi ness
operations wthin California and Arizona. It enpl oys approxi nately 240 peopl e,
I ncl udi ng supervisorial personnel. Qdinarily, there are four ground crews,

two wap nachi ne crews, and two weedi ng/ thinning crews.



In Galifornia, the operations are carried out in the Salinas
Vall ey, the San Joaquin Valley (Huron area) and the Inperial Valley (B GCentro
area). In Arizona, operations are conducted in the Yuma area. The crews
generally followthe grow ng season, i.e., Salinas Valley fromMy to Cctober?
Yurma area from Novenber to Decenber; Inperial Valley from Decenber through
February. In February, they go back to the Yuma area for the spring harvest
"deal " which lasts through April, then on to the Hiuron area for conpl etion of
their spring San Joaquin "deal ," which is fromApril to May; and in My, they
return to the Salinas area, conpleting the cycle. Al of the "deal s" have an
overl ap of approxi nately one week.

Royal Packi ng does not own the | and upon which it grows and
harvests its crops. It leases the land fromvarious growers. Prior to 1974, it
conducted its operations in California and Arizona fromits Phoeni x office. In
1974, it noved its headquarters to its present |ocation at 680 East Rome
Lane, Salinas, Galifornia, which is also the hone of Jack Hart and his son,
Don. S nce 1972, Royal Packing Conpany has been a nenber of a nulti-enpl oyer
bargai ning unit called Enpl oyers' Negotiating Commttee. As such, Royal
Packi ng Conpany entered into a contract with the Teansters that continues to
the present.

The princi pal harvest nethod used by Respondent prior to 1976 was
the "naked pack" or "dry pack" procedure of packing lettuce in the field. In
order to conpete nore effectively with other |ettuce packers, Respondent
purchased two | ettuce wap nachines in the summer of 1976. e nachi ne has 10

W appi ng



stations and the ot her machi ne has 12 wapping stations. The cutters and
wappers in each crew produce cartons of trimed and cel | ophane w apped
heads of lettuce in the field.

The grow ng operations precede the harvesting operations. The
weedi ng and thinning crews renove any weeds that devel op after the use of
her bi ci des, and they separate and renove snmall lettuce plants to facilitate
nmaxi num grow h. Qccasional |y, "doubl " pl ants devel op where two seeds have
been planted in the same hole. In such case, the thinning crew separates such
"doubl es” and renoves one plant, |est both be | ost because of insufficient
roomto develop to maturity.

In accordance with the admssions of the parties and with the
above, | find Respondent to be an agricultural enployer wthin the neani ng
of Section 1140. 4(c)£ of the ALRA and the UFWto be a | abor organi zation
w thin the nmeani ng of Section 1140.4(f)a-of the ALRA Respondent acts

t hrough various agents and

1/ "1140.4(c) The term'agricultural enployer' shall be liberally con-
strued to include any person acting directly or indirectly in the interest of
an enpl oyer inrelation to an agricultural enployee, any individual grower,
corporate grower, cooperative grower, harvesting association, hiring associa-
tion, |and managenent group, any associ ation of persons or cooperatives en-
gaged in agriculture, and shall include any person who owns or | eases or
nanages | and used for agricultural purposes, but shall exclude any person
supplying agricultural workers to an enpl oyer, any farmlabor contractor as
defi ned by Section 1682, and any person functioning in the capacity of a |abor
contractor. The enpl oyer engagi ng such | abor contractor or person shall be
deened the enpl oyer for all purposes under this part."

2/ "1140.4(f) The term' | abor organi zation’ neans any organi zation of any
kind, or any agency or enpl oyee representati on coomttee or plan, in which em
pl oyees participate and which exists, in whole or in part, for the purpose of
deal ing with enpl oyers concerning grievances, |abor disputes, wages, rates of
pay, hours of enploynent, or conditions of work for agricultural enployees."



supervi sors w thin the neaning of Section 1140. 4(]j )i of the ALRA

for whose actions Respondent is responsible under Chapter 4 of the ALRA
dealing wth unfair |abor practices. By stipulation of the parties, these
supervisors include Don Hart, David Hart, Mark S ms, Manuel A cantar, Antonio
Ayal a, Esteban Duran, Rcardo Ramrez, Qlberto Ramrez, Jesus Lorenzana at
all tines relevant herein, and also Garbriel Castillo, but only during the
tine that Castillo served as repl acenent forenan for Ayala’'s wap crew while

Ayal a was on vacati on.

I
THE ALLEGED UNFAI R LABCR PRACTI CES
At the hearing s inception, nunerous notions culmnated in the
stipulation by the parties that General Counsel's initial Conplaint be anended
as shown in "Frst Arended Conplaint” (QC 13a). Likew se, General Gounsel's
| ater Gonpl ai nt was anended as shown in GC 22a after it becane consol i dated by
stipulation during the course of General Gounsel's case in chi ef .2 Therefore,
all of the charges wth which we are here concerned are contained in GC
Exhibits 13a and 22a.

_3/ "11.40.4(j) The term'supervisor' means any individual having the
authority, inthe interest of the enployer, to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign, reward, or discipline other
enpl oyees, or the responsibility to direct them or to adjust their
grievances, or effectively to recommend such action, if, in connection wth
the foregoi ng, the exercise of such authority is not of a nerely routine or
clerical nature, but requires the use of independent judgnent."

4/ See 8 CGal. Admnistrative Code, Section 20242 and 20262.



Mbtions upon which Rulings Wre Reserved. Respondent noved to

dismss the charges regarding the use of the | ettuce knife (Paragraphs 17 (a)
and 18 (c) of GC 13a) and the Canacho firing (paragraph 18(a) of GC 13a),
arguing that the ALRB shoul d have deferred to the grievance and arbitration
machi nery of the Teanster contract pursuant to the doctrine of Collyer

Insul ated Wre, 192 NLRB 837, 77 LRRM 1931 (1971). Those noti ons were taken

under submssion and rulings thereon wll be set forth in this decision in the
subsequent Sections E, Fring of Camacho, and F, Wse of Lettuce Knives |nstead
of Hoe, etc.

Mitions to ODsmss—&anted. At the conpl etion of General Counsel's

case in chief, the charges contained in the foll ow ng paragraphs were
di sm ssed:

1. 17(a), on page 6 of GQC 13a--Duran's threat to lay off crew
nenbers conpl aining to the UAWabout use of the |ettuce kni fe—General
Gounsel ' s notion grant ed;

2. 18(b), on page 7 of QC 13a--Refusal to rehire Bi enveni do
Mer cado—&eneral Counsel ''s noti on grant ed;

3. 10(c) on page 4 of QC 22a--Changing of conditions of |oading
process—&eneral Counsel 's notion grant ed;

4. 10(d), on page 4 of GC 22a--Lorenzana's threat to fire a crew
nenber if he voted for UPW-General Counsel's notion grant ed,

5. 10 (c), on page 5 of GG 22a--Repl acenent of the Duran crew

because of their union activity—&neral Counsel's notion granted;



6. 17(b), on page 6 of QC 13a--A cantar's threat to enpl oyees of
| oss of enpl oynent of $30 fee deduction if they failed to sign Teanster
aut hori zati on cards—Respondent’'s noti on granted since there had been no
evi dence presented that the events occurred in Galiforni a

Mtions to Arend the Pl eadings to Conformto the Proof-- o
Ganted. A the conpl etion of General (ounsel's case in chief,

the charges contained in the foll ow ng paragraphs were anended pursuant to
General (ounsel ''s noti on:
1. 17(d), on page 6 of QC 13a--Regardi ng the exact words used by

Duran to Alicia Lopez Garcia per the testinony of

5/ At the outset of the hearing, the parties stipulated that conduct of
the parties that occurred in Arizona could not constitute an i ndependent
unfair | abor practice under the ALRA

6/ Arendnents are freely permtted in | abor cases to conformto proof. As
no substantial discovery is permtted in these hearings, anendnents are
frequently necessary which woul d seemtardy in a civil court case. It has
frequently been held by the NLRBto be error not to permt anendnents to
conformto proof. Community CGonval escent Hospital, et al., 206 NLRB No. 124,
84 LRRVI 1421 (1973); Sunrise Manor Nursing Hone, 199 NLRB No. 154, 82 LRRMV
1186 (1972); Lion Knitting MIls, 160 NLRB 801, 63 LRRM 1041 (1966). It is not
evidence of bias for a hearing officer to permt the General Gounsel to anend
the conplaint after a hearing begins. NLRBv. Frazier, Inc., 411 F. 2d 1161, 71
LRRM 2466 (8th dr. 1969). Gourts have even permtted anendnents in sone cases
after submssion of the entire case. Preiser Sientific Inc., 387 F.2d 143, 67
LRRM 2077 (4th dr. 1967).

O course, where sonme undue advant age was taken of respondent,
amendnent wll not be permtted. Geat Scott Supernarkets, Inc., 206 NLRB Nb.
11, 84 LRRM 1563 (1973) (General Counsel was aware of facts upon whi ch he
premsed his requested anendnents wel | before close of hearing, but did not
file notion until after hearing was cl osed).

But this was not such a case. There was no prejudi ce to Respondent,
even wWth respect to the last notion. Ayala did not testify until the defense
case and the notion to anmend was nmade shortly thereafter. Ayal a had al r eady
deni ed wongdoi ng and was available for recall. Respondent had anple tine to
call any other wtnesses and, noreover, although objecting to the notion to
anend, did not request additional tine to respond to the anendnent.



t he w t nesses;

2. 10 (a), on page 4 of QC 22a--Regarding the i nproper procurenent
of enpl oyee decl arations per the testinony of Jesus Ramrez;

During the course of Respondent's case in chief, the charge
contained in the fol |l ow ng paragraph was amended pursuant to General (ounsel's
not i on.

3. 10 (f), on page 5 of QC 22a--Regarding the addition of Antonio
Ayala and his crew

Mbtions to O smss--Deni ed. Respondent noved to dismss the

remai ni ng charges of the consolidated conplaints, arguing that General Counsel
had failed to neet the burden of proof in his case in chief. The noti ons were
denied in that prina-facie cases had been established wth respect to those
charges. Therefore, the unfair |abor practice charges renaining at issue are

identified, discussed, and deci ded as fol | ows:

A Qganizational Assistance to the Teansters

Paragraph 15 of the Frst Arended Gonpl ai nt (GC 13a) charges
Respondent with coomtting certain acts in the Sate of California which
allegedly have interfered wth, restrai ned and coerced the exercise of its
enpl oyees' rights guaranteed in Section 1152 of the ALRA t hereby engaging in

unfair | abor

T w1152, Enpl oyees shall have the right to self-organization, to form
join, or assist |abor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted acti -
vities for the purpose of collective bargaining or other nutual aid or pro-
tection, and shall also have the right to refrain fromany or all of such
activities except to the extent that such right nay be affected by an agree-
nent requiring nenbership in a labor organization as a. condition of continued
enpl oynent as aut horized in subdivision (c) of Section 1153."



practices affecting agriculture within the neani ng of Sections
1153(a) and (b)ﬂ and 1140. 4(a 9 of the ALRA Those acts consi st

of :

(a) . . . showed favoritismto the Teansters by a||OW ng the
Teansters full and unlimted access to the enployer's property and
enpl oyees during working hours, for the purpose of canpai gning and
organi zi ng, while denying sim |ar access to UPWor gani zers.

(b) . . . has domnated, assisted, and interfered with the

organi zational efforts of the Teansters by: (1) urging workers to

sign Teansters authorization cards in Antonio Ayala's crew t hrough

Gbriel Gastillo and in Alberto Ramrez' crew and Manuel

A cantar's crew through Manuel A cantar. [See QC 13a, page 4, para-

graph 15.]

| find no evidence that any of the events alleged in the latter
charge [15(b)] occurred in California. The parties do not dispute the absence
of such evidence. In accordance with the stipulation of the parties that
conduct occurring in Arizona could not constitute an independent unfair |abor
practi ce under the ALRA we need no further discussion on this issue.

Ther ef or e,

8/ "1153. It shall be an unfair |abor practice for an agricul tural
enpl oyer to do any of the follow ng:
(a) Interfere wth, restrain, or coerce agricultural enployees in the
exercise of the rights guaranteed in Section 1152.
(b) To domnate or interfere wth the formati on or admni strati on of
any | abor organization or contribute financial or other support toit .

9/ "1140.4. As used in this part:

(a) The term"agriculture” includes farmng in all its branches, and,
anong ot her things, includes the cultivation and tillage of the soil,
dairying, the production, cultivation, grow ng, and harvesting of any agri-
cultural or horticultural comodities (1ncluding coomodities defined as
agricultural comodities in Section 1141j(g) of Title 12 of the Lhited Sates
Code), the raising of livestock, bees, furbearing aninals, or poultry, and any
practl ces (includi ng any forestry or | unberi ng operati ons) perforned by a
farmer or on a farmas an incident to or in conjunction wth such farmng
operations, including preparation for narket and delivery to storage or to
market or to carriers for transportation to narket."



| recommend that the charge contained in paragraph 15 (b) of QC
13a be dismssed in accordance with Section 1160.3 of the ALRA X%

V¢ now address the nore conpl ex i ssue presented by paragraph 15(a).
In Galifornia, did the Respondent allowthe Teansters full and unlimted
access for the purpose of canpai gning and organi zing, while denying simlar
access to UFWorgani zers?

The parties agree that the UFWtook access frequently pursuant to
the terns of the ALRA access rule. The ALRB access rule is found at 8 Cal.
Admn. Code Section 20900, et. seg., and provides in pertinent part, Sections
20900(e) (3) and (5):

(3) Tine and pl ace of access.

(A QOganizers nay enter the property of an enpl oyer for
atotal period of one hour before the start of work and one
hour after the conpletion of work to neet and talk with
enpl oyees in areas i n which enpl oyees congregat e before and
after working. Such areas shal |l include buses provided by an
enpl oyer or by a | abor contractor in which enployees ride to
and fromwork, while such buses are parked at sites at which
enpl oyees are picked up or delivered to work. Wiere enpl oyees
board such buses nore than one hour before the start of work,
organi zers nmay have access to such buses fromthe time when
enpl oyees begin to board until such tine as the bus departs.

(B) In addition, organi zers nmay enter the enpl oyer's
property for a single period not to exceed one hour during the
working day for the purpose of neeting and tal king wth
enpl oyees during their |lunch period, at such location or
| ocations as the enpl oyees eat their lunch. If there is an

10/ "1160. 3. . . .1f, upon the preponderance of the testinony taken,
the board shal | be of the opi nion that the person naned in the conpl ai nt has
not engaged in or is not engaging in any unfair |abor practice, the board
shall state its findings of fact and shal | issue an order disnissing the
conplaint. ..."

10.



est abl i shed | unch break, the one-hour period shall enconpass such

| unch break. If there is no established | unch break, the one-hour

period shall enconpass the tinme when enpl oyees are actual |y taking
their lunch break, whenever that occurs during the day.

(5 Molations of Section 20900.

(A Any organi zer who violates the provisions of this part
nay be barred fromexercising the right of access under this
part in any one or nore of the four geographi cal areas currently
designated by the Board as regions, for an appropriate period of
tine to be determned by the Board after due notice and heari ng.

Any | abor organi zation or division thereof whose organi zers
repeatedly violates the provisions of this part nay be barred from
exercising the right of access under this part in any one or nore
of the four geographical areas currently designated by the Board as
regions, for an appropriate period of tine to be determned by the
Board after due notice and heari ng.

(B) Molation by a | abor organizer or organization of the access

regul ation may constitute an unfair |abor practice in violation

of Labor Code Section 1154(a)(1) if it independently constitutes

restraint and coercion of enpl oyees in the exercise of their

rights under Labor Gode Section 1152.

Mol ations by a | abor organi zer or organization of this part nay

constitute grounds for setting aside an el ection where the Board

determned in obj ections proceedi ngs under Section 1156.3 (c) of

the Act that such conduct affected the results of the el ection.

General (ounsel contends that the UFWconplied with the access rul e
limtations in Galifornia while the Teansters came to the fiel ds whenever they
felt like it, whereas Respondent contends that UFWorgani zers sought and were
actual Iy al |l oned excess access in violation of the rule.

Evi dence relevant to UFRWGCaliforni a access was as fol l ons: Defense

w tness Jose Aguilera Mrales testified that,

11.



except for the day of Decenber 30, 1976, W the UPWcane to tal k

to workers in his crew (Lorenzana' s) only before work. Respon-
dent Foreman Jesus Lorenzana testified that the UFWorgani zers
waited for enployees to finish their work and start eating before
commencing to talk. Defense wtness Maria N D az, a nenber of
Ayala's crew, testified that the UPWcane nearly every day, but
they waited for the workers at the edge of the field until |unch
began. Defense w tness Jose Lucero Jacobo, a nmenber of Acantar's
crew said he saw UFWorgani zers in Holtville, Brantey, B GCentro
and Heber, but only at the edge of the fields where they tal ked

11/ The parties concede that on Decenber 30, 1976, representatives of the
Teansters, UFW and the ALRB were in the fields speaking to Respondent's
enpl oyees regardi ng ALRA procedures, organi zational rights and liabilities,
etc. Respondent's ALRA el ection history has been conpl ex, particul arly when
considered in light of the Act's relative youth. h Septenber 5, 1975, the UFW
filed a petition for certification in the Salinas Regional Gfice. The
Teansters intervened. Oh Septenber 17, 1975, an el ecti on was conduct ed whi ch
the UFWwon by a plurality, but not a majority, of the votes cast. Pursuant to
awitten stipulation, signed by all parties, a run-off election was hel d
between the UFWand the Teansters on Septenber 25 and 26, 1975. The Teansters
won the run-off election. The el ection was set aside on February 5, 1976, when
t he Board uphel d UFWobj ections. See Royal Packi ng Gonpany, 2 ALRB No. 29
(1976). The next day, February 6, 1976, the ALRB closed its regional offices
and no el ection petitions were accepted until Decenber 1, 1976, when the
of fi ces reopened. On Decenber 23, 1976, two Respondent enpl oyees attenpted to
file a petition for certification on behalf of a group of enpl oyees call ed
"Trabaj adores de | a Royal Packing GConpany."” The ALRB rejected the petition as
defective. On Decenber 24, 1976, the Sonerton Teansters office, Local 274,
filed a petition for certification, 76-RG26-E The UFWand the "Trabaj ador es
..." intervened on Decenber 29, 1976. An admnistrative investigation into the
integrity of the petition's authorization cards resulted in the dismssal of
the petition on Decenber 30, 1976. On Decenber 31, 1976, the WFWfiled a
petition for certification, 76-RG27-E which was w thdrawn on January 4,
1977. On February 23, 1977, a petition for certification was filed on behal f
of a group of enpl oyees call ed "Agrupaci on | ndependi ente de | os Trabaj ador es
en | a Royal Packing Gonpany," 77-RCG-11-E The UFWand a group cal l ed the
I ndependent Union of Agricultural Wrkers (IUAW intervened. Oh March 3, 1977,
an el ection was held. The results were Agrupaci on 108, UFW62, No Uhi on 14,
| UAW2. The UFWand the 1 UAWTil ed petitions (now pending) to set the el ection
asi de pursuant to Section 1156. 3(c) of the ALRA

12.



to workers at lunch and, occasionally, on breaks. Defense w tness Quadal upe
Zanudi o saw the URWcone to her crewonce in the Inperial Valley for an hour
or so at the border of the field. Defense witness Mictor L. Astorga said he
saw the UFWnear Heber and near Véstnorland, and that they usual ly cane before
work (one tine at |unch), except for one day, presurmably Decenber 30, when
both the UFWand the Teansters were in the fields during work tine. David
Hart, Respondent's grow ng operations supervisor, testified that he sawthe
UFWin the fields during work tine only once and that the other tines he saw
themwere at |unch. Supervisor Rcardo Ramrez testified that when he saw t he
UFWin the Inperial Valley, they would stay at the edge of the fields and
sonetines tal ked to workers as they were rounding a row The testinony of
General (ounsel wtnesses Lydia Slva, Luis Loza, Victor Manuel Lopez, Nenecio
Duarte, and Carl os O daz al so generally confirned General Counsel's position
that UPWorgani zers enthusiastically and regul arly pursued their

organi zational access rights under the ALRA but did not violate its
limtations. Respondent points to testinony that UFWorgani zers woul d neet the
enpl oyee buses at the pickup points in the norning (Pete's Cafe was the pi ckup
point for Alcantar's crew and the rest of the crews net at the Chevron station
in Calexico) and would followthe crews to the field, sonetines remai ning at
the sides of the field all day. Respondent argues that these "sides of the
fields" were actually private dirt roads, not accessible to the general

publ ic. Based upon all the evidence as set forth above, | am

13.



persuaded that the Respondent’'s proffered affirnati ve defense of URW"excess
access" is not supported by a preponderance thereof, and, in accordance
therewth, | find against said affirnative def ense.

Regar di ng Teanster access, we note that Respondent has been
operating subject to a Teanster contract since 1972. ARTI OLE XV-M S TATI ONS,
Respondent's exhibit |abeled R1, page 13, states:

Al agents of the Whion shall have the right to visit properties of

the Conpany at all times and pl aces, to conduct |egitinate Uhion

busi ness; however, he shall not unduly interrupt operations.

The parties conceded that the "M sitations" paragraph
above does not give the Teansters the right to canpai gn and

el ecti oneer on an unequal basis wth other uni ons. ¥

However ,
General (ounsel contends that Respondent know ngly permtted the Teansters to
use their contractual visitation rights for inproper purposes in violation of

Sections 1153(a) and (b).

12/ The enactnent of the ALBA did not autonmatically void all pre-Act
contracts. ALRA Section 1.5. Oh the other hand, pre-Act contracts do not
operate as a bar to the holding of a secret ballot election anong the workers
to choose a union [ Section 1156.7(a)], and generally occupy a second-cl ass
status under the Act. Teanster visitation pursuant to the contract nust be
limted to legitimate acts of servicing the contract. It does not permt the
Teansters to canpai gn and el ecti oneer anong the workers during work tine,
while other unions are limted to the hours provided in the access rule. To
permt otherw se would render the ALRA i neffective, since the pre-Act contract
not ratified by the workers woul d thus undermne the post-Act choice of the
workers. After all, the keystone of the ALRAis free worker choice of a union,
or no uni on.

The ALRB access rule permts voluntary agreenents to provi de additional
access, but any such agreenent nust permt access on equal terns to any | abor
organi zation which agrees to abide by its terns. Chapter 8, Cal. Admn. Code
Section 20900(e)(2).

14.



BEvi dence rel evant to Teanster California access, both
guantitatively and qualitatively was as fol |l ows: Defense w tness Gscar Arvizo
testified that the Teansters cane to the fields to get signatures during worKk,
sonetinmes all day, sonetines for a short tine. The Teansters woul d cone to
talk to the peopl e "about whether they were going to vote for themor not."
David Hart testified that he had seen the Teansters in the fields during work
tine about five tines. Respondent's personnel coordi nator, Joe Chavez,
testified that the workers at Royal felt that the Teanster representative
(Gscar Gonzal es) appeared to be eager to listen to the probl ens of the peopl e
excl usively around el ection tine. Y Foreman Manuel Al cantar testified that he
saw Teanster organi zers Roy Mendoza, Sammy R vera, Ernesto Lizarraga and
| snel da Lopez cone to the fields in Galifornia during work time for two or
three days near the end of Decenber, 1976. A cantar testified that he had
wor ked for the Teansters prior to his enpl oynent by Respondent, and that he
had served at the sane tine as both a business agent and an organi zer, as did
his fell ow Teanst er enpl oyees. A cantar stated that Gscar (onzal es al so
perforned both functions for the Teansters at Royal, and that in Decenber

Gonzal es had col l ected authorizations for the election petition as well as

talked to the workers about other nmatters.

13/ General Gounsel points out that this tends to support his argunent
that, even when the Teansters visited the fields purportedly for the
purpose of servicing the contract, they al so tal ked about authorization
cards and el ections, so that each and every one of their visits contai ned
a significant organi zational conponent.

15.



However, Gonzales didn't identify hinself as a business agent or an

organi zer when he cane. Wen asked how t hen he woul d know whet her to | et
Gonzal es take access during work tinme, Alcantar testified, "Vél I, if | saw
himorganizing, | would tell himto get out." Wen asked if he ever did
that, Alcantar answered, "No." Alcantar further testified that the

aut hori zation cards Gonzal es had in the fields were the Teanster ALRA

el ection authorization cards (R 3) as distinguished fromthe dues and
initiation fee authorization cards (GC 41).

Teanster organi zer Gscar Gnzal es was regularly in Duran's thinning
crew during work tinme in Decenber. Mario Busta-nmante testified that he
observed Duran ki ck out URWorgani zers and | et Gonzal es stay during work tine
on one particul ar occasion, and that Gonzal es woul d "cone and go" as he
pl eased during worki ng hours. Rosalia Canacho confirned generally the free
rein given to Gnzales and to Martha Cano (the other Teanster Royal represen-
tative) and renenbered a specific occasion when Gonzal es, while allegedy
servicing the contract, solicited her vote for the expected el ection by
saying, "You do for ne and 1'll do for you." Foreman Duran testified that he
asked onzales to wait outside until break tinme on one occasion, but that
Gonzal es was at the fields in his crewduring work tine on nany nore
occasi ons. Both Martha Cano and Gscar Gonzal es testified that they were
general ly given greater access at Royal and were allowed to do things UFW
organi zers could not do. Cano testified that she visited both wap nmachi nes

and nost of the ground crews during work tine in Decenber to
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solicit signatures and canpaign for the petition filed by Sonerton Teanster
Local 274. Oh one occasion, during work, she went to the wap nachi ne of
foreman A cantar, whomshe had known when A cantar had worked with her as a
Teanster as recently as a nonth or so previous. Cano gave Teanster
aut hori zation cards to two of the workers on the machi ne, Paul a and Fl oro
Qivas, and took one of their places wapping | ettuce while the two of them
col | ected signatures of the crew nenbers. A cantar said nothing, and nade no
attenpt to prevent Cano's organi zational activity. Cano further testified that
supervi sor David Hart cane by about 9:30 a.m, noticed her on the nmachi ne, and
did nothing nore than joke wth her and tease her about being too slow He
observed the workers signing the cards whi ch were bei ng passed around and,
like Alcantar, did nothing to stop it. A that tinme, Gscar (Gonzal es, Manuel
A cantar, and David Hart were nerely standing around tal ki ng near the nachi ne.
Gscar (onzal es confirned the above events in his testinony, and
further stated that while the signatures were being coll ected, he chasti sed
A cantar, who was then a supervisor, for still wearing a Teanster patch on his
pants. (onzal es testified that, fromhis experience wth the Teansters,
A cantar was very famliar wth authorization cards, R3, and was wel |l aware
of what they were used for, that Gonzal es even told Alcantar at the tine that
he and Cano were there to get signatures for the Teanster Local 274 petition,

and that Alcantar told themonly to "hurry up and get it done."

17.



Def ense w t ness Quadal upe Zanudi o confirned that Cano took over
either Horo or Paula Qivas' spot wappi ng on the nmachi ne while two
Respondent workers coll ected signatures and that A cantar made no attenpt to
stop it. Zanudio testified that she had never seen a UFWorgani zer worki ng on
Respondent ' s nachi ne or col |l ect signatures while a nachi ne was worki ng. Even
A cantar hinself testified that he renenbered Gonzal es and Cano coning to the
crewto get signatures for the Local 274 Teanster petition and that Paul a and
Horo Qivas took the cards around to get themsigned. David Hart testified
that he had seen Cano in the Royal fields in the Inperial Valley on nunerous
occasi ons, both before the first of January, 1977 (when Martha Cano was
organi zing for the Teansters) and after (after the first of January, 1977,
Martha Cano and Gscar (onzal es forned the | UAWand were organizing on its
behal f). Hart, in his testinony, recalled seeing Cano working at the A cantar
nachi ne on one occasi on and teasing her about her w appi ng not being too good.
He didn't know how | ong she was there, but didn't at any tine tell her to
| eave. Hart admtted that he never saw UFWorgani zers wapping | ettuce on a
Royal nachi ne.

Cano testified that she followed a simlar procedure to secure the
signatures of the workers on the Ayala nachine, this tine replacing one of the
packers and novi ng the packer to the wap station of a worker naned Josefi na
Natal, thereby freeing Natal to obtain the crew nenbers' signatures while the

nmachi ne was still working. Again, the foreman in charge did not interfere
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in any way. Defense wtness Maria Quevas confirned seeing Natal coll ect
signatures on the nachine during work tinme and that she gave themto Cano
who was waiting there.

Gonzal es and Cano confirned that Respondent's supervi sors woul d not
| et UFWorgani zers come and go as the Teanster organizers did in the
Respondent fields. Gonzal es testified to one i nstance when he went to a
Respondent ground crew and col | ect ed seven signatures for the Teanster
el ection petiton, and that no one tried to kick himout. He further testified
that inall his tine at Royal he had never seen the URWcol | ect signatures
during work tine

Respondent argues that General Counsel's case regardi ng
preferential treatnment to the Teansters relies heavily on the testinony of
Teanst er busi ness representati ves Martha Cano and Gscar (onzal es, and t hat
their testinony shoul d not be given great wei ght because they are both
presently officers of the Independent Unhion of Agricultural VWrkers (1 UAWY
whi ch made an unsuccessful bid in the election at Royal on March 3, 1977. They
further contend that the general consensus of the w tnesses testifying was
that Gonzal es and Cano were seen in the fields seeking signatures on petitions
while they were officers of the |UAWrather than during the nonth of Decenber
when they were in the fields as Teanster business representatives servicing
the Teanster contract. | disagree. Respondent cites the case of Bud Antle, 3
ALRB No. 7, as simlar to ours. In that case the enpl oyer had a contract wth

the Teansters whi ch al |l owed t hem on
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the property for legitimate union business. In uphol ding the Teansters'
el ection victory, the Board stated in rel evant part:

This record establishes that Teanster organi zers had freer access
to the enpl oyees than did the UFWorgani zers. However, it does not
appear that the Teansters were permtted access for canpai gn

pur poses which was significantly, if at all, beyond what they were
nornal |y permtted for contract purposes. Mreover, it is clear
that the Teansters were, in fact, engaged in servicing their
contract during nuch of the tine they spent in the fields ....

Respondent al so cites Souza and Boster, 2 NLRB Nbo. 57. In that case

the enpl oyer was charged wth illegal aid and support to the Teansters by
consi stently stopping work in the fields in order to all ow Teanster organi zers
individually to pressure workers in the signing of authorization cards. The
only evidence offered to establish the fact that the enpl oyer consistently
stopped the work to all ow Teansters access to the workers was the testinony of
the owner, Souza. He described one incident in which he was approached by
Teansters' representatives who told himthat they had "uni on business to
conduct” wth their nenbers on the ranch. He said he did not inquire into the
nature of the Teansters' business that day nor did he subsequently | earn what
the Teansters did or said during their visit. No evidence was introduced to
support the contention that the Teansters did nore than service their contract
that day. The Board held that this one incident, where the grower permtted
the Teansters to exercise their contractual right of access to the workers,
did not constitute evidence of inproper aid and support of the Teansters.

The Bud Antle and the Souza cases are di stingui shabl e
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fromour case inthat | find the evidence in our case establishes by a
preponder ance thereof that Teansters' representatives Gonzal es and Cano went
significantly beyond that which they were nornmally permtted for servicing of
the contract. Ganted that it is difficult to keep an organi zer/ busi ness agent
confined to contract servicing while out in the fields (supervisor David Hart,
foreman Manuel Al cantar, and defense wtness Gscar Arvizo all testified to
that effect); however, when the testinony establishes, as Arvizo specifically
stated, that when the Teansters cane to the fields they cane to talk to the
peopl e about whet her the people were going to vote for themor not, and
further establishes that supervisorial personnel treated such activity wth,
at best, benign neglect, | then further find that Respondent’'s conduct in
know ngly permtting the Teansters to use their contractual visitation rights
for inproper purposes (canpai gning and organi zing) constitutes a violation of
Sections 1153(a) and (b). In addition to the advantage the Teansters had by
having a greater quantity of access to Respondent’'s fields during working
hours, the access they were permtted by Respondent was al so qualitatively
different fromthat afforded to the UFW Sonetines when the Teansters cane,
they were expressly endorsed by Respondent supervisorial personnel in the
presence of workers. But, even when no vocal endorsenent was given, an inplied
endor senent was inherent in the tacit acceptance by Respondent of the presence
of Teanster organizers at tines and under circunstances clearly not avail abl e

to UFWorgani zers. This failure by Respondent to take corrective
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action when it was clearly called for, and when no such advantage was of fered
the UFWorgani zers, was apparent to the workers.

Section 1148 of the ALRA directs the Board to consul t federal
precedent under the NLRA for gui dance in determning what conduct constitutes
an unfair labor practice. Sections 1153 (a)-(e) of the ALRA are essentially
identical to Sections 8(a) (1)-(5) of the NLRA

Respondent' s having al |l oned the Teansters to canpaign in the fields
during periods when the UPWwas deni ed access viol ates Sections 1153(a) and
1153(b) insofar as it tends to interfere wth, restrain, or coerce enpl oyees
in the exercise of their rights under Section 1152.

The foll owi ng cases support ny findings on this issue. Enployers
have been found to have unl awful | y assisted one of two conpeting unions by (1)
supervi sors' active support of one union in its organi zing canpai gn, and (2)

disparate treatnment of two unions, Corning Qass VWrks, 100 NLRB 444, 30 LRRV

1307 (1952) and by supervisors' participation or assistance in canpai gni ng and

soliciting, Mssion Tire & Rubber Co., 208 NLRB 12, 85 LRRM 1550 (1974).

Enpl oyers have been found to have unl awful |y assisted one of two
rival unions by conduct which included denying a rival union the sanme
organi zational rights they had awarded the favored union. NLRB v. Véternan

Seanship Gorp., 309 US 206 (1940), reversing 103 F. 2d 157 (i ssuance of

passes to board a ship to one rival union while denyi ng passes to another held

unl awf ul ) ;
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Anerican-Veést African Lines, Inc., 21 NLRB 291, 6 LRRM 19 (1940) (unequal

access constitutes unl awful assistance); South Atlantic Seanship Go. of

Del anare, 12 NLRB 1367 (1939); Mjestic Mlded Products Inc. v. NLRB, 330 F. 2d

603 (2nd Ar. 1964) (failure to answer union's letter requesting equal access

initself constitutes denial thereof); H& Binch Co., 168 NLRB 929, 67 LRRV

1129 (1967) (disparity in access accorded rival union constitutes unlaw ul
aid, assistance and support); Spitzer Mdtor Sales, Inc., 102 NLRB 437, 31 LRRM
1319, 33 LRRM 2693 (1953); Checker Taxi Go., Inc., 131 NLRB 611, 40 LRRMV 1110

(1961). (onsolidated Edison of New York, 132 NLRB 1502, 48 LRRMI 1541 (1961);
. Posner, Inc., 133 NLRB 1573, 49 LRRM 1062 (1961).

The instant case is simlar to the situation in Northern Mt al

Products Go., 171 NLRB 98 (1968) in which an enpl oyer disparately applied a

no-solicitation rule by permtting officers of an i ncunbent union to solicit
enpl oyees on conpany property while restricting simlar activities by
representatives of an outside union. The board found that the:

record clearly establishes that respondent disparately applied such
rule by permtting and acquiescing in oral solicitations during

working hours . . . the distribution of canpaign naterial . .
during working tines in both working and nonworki ng areas by PM
agents, while . . . prohibiting simlar activities by known | AM
adherents . . . . 171 NLRB at 110.

n the basis of the unequal enforcenent of the no-solicitation
rule, the Board found violations of Section 8(a)(2) as well as 8(a)(1).

As the NLRB | ong ago concl uded i n Anerican-Vést African Lines,

Inc., supra,:
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to grant one | abor organi zation an opportunity to use enpl oyer

property for organi zational purposes when such grant is not

accorded to anot her |abor organi zation, constitutes enpl oyer

assi stance and support to the first organization, and I1s an unfair

| abor practice within the neaning of Section 8(1).

| conclude that the ALRA guarantees to agricul tural enpl oyees the
right to select a bargaining representative of their own choosing, free from
enpl oyer interference, restraint or coercion. Section 1153(a). Wen, as in the
present case, enployees are the target of a heated organi zational canpaign in
which two or nore rival unions vie for their allegiance, it is even nore
i nperative that an enpl oyer refrain fromany activities which mght reasonably
tend to coerce the enpl oyees in the exercise of the rights guaranteed t hem by
Section 1152. In such cases, the enployer's duty to refrain fromacts of
favoritismis essential. NLRB v. Hiudson Motor Car (o., 128 F. 2d 528 (6th Q.
1942); Gorning dass Wrks, 100 NLRB 444, 30 LRRM 1307, 32 LRRM 2136 (1952);
Sunbeam Corp., 99 NLRB 546 (1952); and Internati onal Association of
Machi nists, Tool and Dye Makers, Lodge No. 35, etc, v. NLRB, 311 U S 72

(1940) .

Accordingly, the preponderance of the evidence in this case
persuades ne that Respondent breached its duty to refrain fromacts of
favoritismby according greater and qualitatively nore beneficial access to
the Teansters for the purpose of canpai gning and organi zi ng, while denyi ng and
interfering wth equal such access by the UPW As indicated above, | find this

conduct violative of Sections 1153(a) and (b) of the Act.
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B. I nproper Procurenent of Enpl oyee Decl aration

Paragraph 10(a) of GC 22a, as anended to conformto proof, charges
Respondent with procuring a declaration under the penalty of perjury from
enpl oyee Jesus Ramrez under coercive circunstances viol ative of Section
1153(a) of the ALRA

Jesus Ramrez testified that one day in January, 1977, in the
fields, during work, he executed the declaration admtted into evidence as GC
56. The decl aration refers to an occasi on when a URWor gani zer by the name of
Rosa entered the fields to talk to the workers while they were working, and
al t hough she was told she couldn't do that, she "didn't pay any attenti on and
she proceeded talking wth us."” The parties stipulated that this declaration
was submtted in support of two unfair |abor practice charges which the
Respondent filed agai nst the UFWin January of 1977 (77-C.-10-E and 77- Q.- 15-
E). General (ounsel contends that this declaration was inproperly procured
fromRamrez in a manner that interfered wth, restrained and coerced himin
the exercise of his Section 1152 rights, all in violation of Section 1153(a)
of the ALRA

Ramrez testified that he worked as one of the four lettuce cutters
infront of the smaller wap machine. Oh the day he signed the decl arati on,
Ayal a, his foreman, had approached himand his three nearby co-workers during
work and told themthat he had a paper (QC 56) to keep the UFWout. "He told
us what it said inthere and that it was to prevent the Chavi stas from bei ng

inthe field." He stated that he signed his nane beneath the
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words that had been witten on the declaration, and that although he saw the
witing there, he did not actually read the words contained therein. He
admtted that he had the opportunity to do so, however, he chose not to. He
denied feeling pressured, intimdated, threatened, or otherw se forced into
si gni ng the docurent .

In response to probing by the attorneys and the hearing officer
regardi ng the circunstances under whi ch the declaration was signed, Ramrez
was rather vague and sonetines inconsistent in his testinony. He nade no
coherent expl anation as to why he wllingly signed the docunent w thout
reading it, other than to say that Ayala had told themwhat was init. He, in
fact, deni ed having personal |y observed the event described in the
decl aration. However, whether the result of poor communication during the
hearing, or otherw se, Ramrez' testinony in that regard and, noreover, taken
as a whol e was unconvi nci ng regardi ng General Gounsel's contention on this
| ssue.

The only other witness to testify regarding the events surroundi ng
the preparation and signing of the specific declaration with which we are here
concerned was forenan Tony Ayala. At first, Ayala testified that he had
prepared the declaration hinself and al though admtting that he hadn't asked
the four workers any questions about what they had seen before witing the
decl aration, when asked if the four cutters who signed were wtnesses to the
i nci dent described in the declaration, he responded, " course,” and when

asked how he knew that, he responded,

26.



"Wen | wite a declaration | know what's happeni ng and they' re the one's that

wll be wtnesses." The next day, Respondent recal |l ed Ayal a who then testified
that he had not, in fact prepared GC 56, as he was on vacation at the tine it
was signed. He then identified other declarations (R 12) as decl arations that
he wote and that the enpl oyees asked himto wite, and that he read themto
the workers before they signed. The renai nder of Ayala's testinony contai ned
additional contradictions and i nconsi stenci es, and, taken as a whol e, was no
nore convincing than the testinony of Ramrez. A perusal of the docunents

I ntroduced into evidence clearly shows that the handwiting contained in the
declaration portion of QC 56 is substantially different fromthat whi ch
appears in R12. Ramrez was never recalled to explore the possibility of
whet her soneone ot her than Ayal a had prepared the decl aration and/ or whet her
he coul d have been m staken about whether it had been Ayal a or tenporary
forenman Castillo who had presented the declaration to him In any event, the
vagaries, inconsistencies, and | ack of clear and convincing proof mtigate
agai nst General Gounsel's having net his burden of proof.

General (ounsel argues that in this case, the foreman presented an
already filled out declaration to a worker and told himto signit to get rid
of the Chavistas. He further argues that the worker signed w thout know edge
of the contents, purportedly under the penalty of perjury, and that the
conpany submtted the declaration in support of an unfair |abor practice

charge agai nst the UFW General (ounsel then contends that in
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light of these facts and the enornous discretionary authority over job
security and working conditions that forenen weld generally in agriculture,
and also in light of Ramrez' know edge of Ayala' s avowedly anti-UW pro-
Teanster, and | ater pro-Agrupacion stance, Ramrez realistically never had any
choi ce but to sign. General Gounsel concludes that "this type of action by
supervi sors cannot be countenanced under Section 1153 (a) of our Act."

A though no authority has been presented directly on point, | agree with
General (ounsel that such coercive procurenent of a declaration would viol ate
the ALRA As (eneral (ounsel points out, Section 1152 provides that enpl oyees
shall have the right “"to form join or assist |abor organizations," or to
refrain fromdoi ng so. Wien an enpl oyer "interferes wth, restrains or coerces
the exercise of rights guaranteed in Section 1152," Section 1153(a) is

viol ated. However, in the case at hand, | find insufficient evidence to tip
the scale in favor of General (ounsel's contention. A though it appears that
Ramrez probably had never been nmade to understand that he was signing a

decl aration under penalty of perjury for the purpose of filing an unfair | abor
practi ce charge against the UFW | amnot convinced that he did not knowits
contents and/ or had not been a percipient wtness to Rosa's presence in the
fields (during the course of the hearing, nany wtnesses testified that they
had occasion to see a UFWorgani zer by the name of Rosa in the fields), and

| astly, and nost inportantly, Jesus Ramrez had anpl e opportunity to explain

inthis hearing how, to any extent, he had felt pressured,
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intimdated, threatened or otherw se forced into signing such a docurnent .

Rat her, he specifically denied feeling any such conpul sion. In view of the
evi dence presented on this issue, | find that Ramrez willingly signed the
decl aration, knowng its contents and know ng that it was to be used to keep
the UFWfrombothering themin the fields. Wider the circunstances, | further
find that General Counsel failed to prove by a preponderance of the testinony
taken, the charges contained i n paragraph 10(a) (of GC 22a as anended to
conformto proof), and i n accordance therewith, |I recommend that said charge

be di smssed pursuant to Section 1160.3 of the ALRA

C Introduction of New Medi cal P an

Paragraph 10(b) of GC 22a alleges that Respondent interfered wth
the workers' right of free choice by instituting a new nedical plan for the
purpose of affecting the el ection by discouragi ng support of the UFWin
violation of Section 1153(a).

The parties agree that the facts establish that a new nedical plan
wth increased benefits was instituted by Respondent during the latter hal f of
January, 1977. The new pl an increases daily benefits for treatment in a
doctor's office, increases pregnancy benefits, and it provi des extensive
dental benefits, whereas the old plan provided no dental benefits at all.
Thus, the only factual question to be resol ved here i s whet her Respondent

instituted the new nedi cal plan for the purpose of "affecting the el ection by

di scouragi ng support of the UFW" (Enmphasis added.)
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The facts are undisputed that there was neither a petition for an
el ection pending nor an election pending at the tine GC 22 was filed. The
hearing on the first conplaint (GC 13) comenced on February 10, 1977. General
Qounsel had filed and served GC 22 on February 9, 1977. During the fol | ow ng
week (the week of February 14th), by stipulation of the parties, GC 22 was
anended, answered and consol idated with the hearing in progress.

As set forth in footnote 11 of this Decision, a petition for
certification had been filed by the UFWon Decenber 31, 1976, and w t hdrawn on
January 4, 1977. The next petition for certification was filed on February 23,
1977, and on March 3, 1977, the el ecti on was conduct ed.

The UFWand the 1UAWTiled petitions to set the el ecti on asi de
pursuant to Section 1156.3 (c) of the ALRA A portion of the allegedy
obj ecti onabl e conduct by the enpl oyer cited as grounds for hol ding a new
el ection may well include the charge that introduction of the new nedi cal plan
referred to above interfered with the workers' right of free choice. If so,
that issue should properly be franed and deci ded i n the pendi ng obj ecti ons
and/or any unfair |abor practice hearings appropriate thereto.

In any event, | recommend that the charge set forth in paragraph
10(b) of GC 22a be dismssed on the narrow factual ground that | find there
was no election as alleged in the specific | anguage of the charge (the
conplaint contains the definite article "the" in front of the word
"election"). | make no finding regarding notives or purpose for the

institution of the plan or
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its effect, as these issues need not be reached here.

| further recommend that the dismssal of the charge contained in
par agraph 10(b) of GC 22a be without prejudice to the filing and di sposition
of any subsequent charge regarding the nedical plan referred to in paragraph
10(b) of GC 22a as it relates to any relevant el ection or organi zati onal

canpai gn.

D Duran Satenent of Decenber 3, 1976

Paragraph 17(d) of GC 13a, as anmended to conformto proof, charges
foreman Duran wth naking a statenent to enpl oyee Alicia Lopez Garcia on or
about Decenber 3, 1976, in the presence of other enpl oyees of the thinning
crew, which statenent allegedly violated Section 1153(a) in that it coercively
warned t he enpl oyees that no natter what union they brought in, even Chavez,
no one coul d prevent Duran fromdoi ng what ever he wanted to the workers.

Several wtnesses testifed that on Decenber 3, 1976, the Duran
thinning crewwas working in the Inperial Valley, at which tine a dispute
arose between forenan Duran and enpl oyee Alicia Lopez Garcia, cumnating in
the alleged anti-union statenent of Duran that is the subject of this charge.

General (ounsel's wtnesses established that the Duran thinning
crew was pro-UFWby virtue of the fact that all but two of the workers in
the crew had signed UWFWaut hori zation cards. Alicia Lopez Garcia testified
that she had signed a UFWaut horization card in the field three days before
the incident referred to above. She further testified that she signed in

front of
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foreman Duran who was | ess than 10 feet away at the tine. General (ounsel's

w tnesses further testified that Garcia was a good worker, and that Duran had

not criticized her work fromthe date she was hired on Gctober 12, 1976, until
after she began to work wth Rosalia Camacho. Garcia testified that Duran got

nmad at her for talking to Rosalia Canmacho, and that he told Garcia not to work
wth her. General Counsel w tness Bustanante testified that he heard Duran on

nore than one occasion tell Garcia not to work wth ("take rows wth") or talk
w th Rosalia Camacho.

Garcia testified that on the norning of Decenber 3, 1976, as she
began wor ki ng, Duran becane angry with her because she was al one wth Rosalia
Canacho, and he told her to be sure to do her work well and not to work too
fast and not to get along wth Rosalia, but just to do her work. The
aggravation continued during the norning until she finally told Duran that if
he didn't stop, she would bring in the union. She stated that Duran responded
"that | could go and conplain to the union of Chavez and that the union coul d
not do anything to him"

General (ounsel wtness Bustamante testified that he heard Duran
say words to the effect that it did not matter who she brought in, what union
she brought in, he would still do whatever he wanted to here. General Counsel
W tness Rosalia Camacho testified that, finally, after putting up wth rmuch
hassle, Garcia told Duran that she would bring in the union. He responded,
"Bring anyone you want, even Chavez won't tell ne what to do." On cross-

examnation, Ms. Canacho el aborated that Duran
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said, "You can do whatever you want to, can go wherever you want to, no one is
going to defend you out here."

Def ense witness Mictor Astorga testified that he had never heard
Duran nake any statenent to the above effect, but he admtted that nost of the
time he worked a full rowlength anay fromGrcia, often nore than 100 yards.
Duran hinself testified that he did not recall insulting Garcia in front of
the crew, he denied pressuring her, and denied telling her that he coul d do
what ever he wanted no matter what union was brought in, testifying, "No, |
never said anything like that."

It is clear that M. Duran's statenment was nade in response to
Garcia s threat that she would bring in the union. The ant agoni sm bet ween
Garcia and Duran escal ated to the point of an exchange of threats, neither of
which could realistically be understood by the other enpl oyees to have
significant coercive weight. The friendship between Garcia and Ms. Canacho
obviously rankled Duran. Garcia testified that after she started "goi ng ar ound
wth Rosalia," Duran began treating her poorly. He used to ask her to sweep
the bus, criticize her, etc. In viewof the aninosity between Duran and the

Caraachos (see Section E, Fring of Manuel Camacho later in this decision), |

amnot persuaded by General (ounsel's argunent that Duran picked on Garcia
because she had signed a UFWaut hori zati on card three days before the day he
uttered the statenent alleged to be a violation of the ALRA

| find that the preponderance of the evidence supports General

Qounsel 's contention that on Decenber 3, 1976, forenan
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Duran stated to Garcia words to the effect that she could go conplain to
Chavez or any other union and that they wouldn't be able to tell himwhat to
do. However, the evidence does not preponderate in favor of a finding that the
statenent was nade to Garcia because she had been a URWsupporter and/or that
his statenent conveyed to her or the enpl oyees who heard it the feeling that
sel f-organi zation was futile. Indeed, as a foreman with Royal Packi ng Gonpany,
Curan had been working under the terns of a union contract since 1972 (the
Teansters contract referred to herei nbefore), and, raoreoever, there was no
evi dence that he was speaking wth the authority of Respondent or that it was
anything nore than an isolated utterance of an individual's views, not
aut hori zed by his enpl oyer and not of such a character or nade under such
circunstances as to justify a finding agai nst the Respondent.

An enpl oyer is not nornmal ly charged wth responsibility for
I sol ated or sporadic instances of anti-union conduct by its supervisors, at
| east where there has been no approval of the conduct by the enpl oyer (NLRB v.

Dauch Paper Conpany, 171 F.2d 240, 23 LRRM 2197 [1948]).

In the Dauch case, supra, a mnor supervisory enpl oyee nade a

statenent to another enployee that if the plant was organi zed, and the uni on
called for a strike, the owner woul d cl ose the plant down and forget about it.
The Board found the enpl oyer guilty of an unfair |abor practice and sought a

petition to enforce an order to cease and desist. The Fourth Arcuit Court
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of Appeal s dismssed the petition on the authority of its deci-

sionin NLRBv. Mathieson Al kali Wrks, 114 F. 2d 796, 802, 7 LRRM

393 [4th dr. 19], where the court stated in relevant part:

There is sonme evidence of sporadi c and occasi onal expressions of
anti-union sentinment on the part of a few forenen including one or
two in addition to those heretobefore nentioned, but, w thout
reviewng this in detail, it is sufficient to say that it furni shes
no proof of any unfair attitude on the part of the Respondent, and
was not of a character to justify a cease and desist order on the
ground that the expressions were attributabl e to Respondent under
the doctrine of Respondent superior.

If there were evidence that these forenen were speaking with the
authority of Respondent, or if their expressions of sentinent were
SO nunerous or of such a character as to justify the inference that
they were made with Respondent's approval in furtherance of an
anti-union policy, an order directing Respondent to cease and
desist frominterfering wth its enployees in the exercise of the
rights guaranteed by Sec. 7 of the Act woul d be proper, even though
it shoul d not appear that anyone's affiliation had been changed

t hereby; for each enpl oyee has the right to be let alone in this
respect by the enployer and his representatives. Hunble Q| &
Refining Go. v NLRB, supra.

But nere isol ated expressions of mnor supervisory enpl oyees, which
appear to be nothing nore than the utterance of individual views,
not aut horized by the enpl oyer are not of such a character or nade
under such circunstances as to justify a finding agai nst him

As was said in the case of National Labor Relations Board v.
Wittier MIls Go., 5QAr. Il F2d 474, 479 [6 LLRV 799]

"I sol ated speeches |ike these nmade by underlings, though hayi ng
sone authority, in casual conversation wth fellow enpl oyees, which
are not authorized or encouraged or even known to the managenent,
ought not to be too quickly inputed to the enpl oyer as hi s breaches
of the law Wen not nade 1n the exercise of authority, but in
personal conversation, they do not appear to be the sentinents of
the enpl oyer nor his acts, and to make t hemsuch the circunstances
ought to show sone encouragenent or ratification or such repetition
as to justify the" inference of a policy which they express.
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In accordance with ny findings set forth above, and for the reasons
set forth above, | conclude that Duran's statement of Decenber 3, 1976, does
not violate the ALRA and, therefore, | recomrend that the charge contained in

Paragraph 17 (d) of QC 13a be di sm ssed.

E Fring of Manual CGanacho

Paragraph 18(a) of GC 13a charges viol ations of Sections 1153(a)
and (c) regarding the allegedly discrimnatory firing of Manuel Camacho during
the nonth of Novenber, 1976, for engaging in union activity.

Bef ore discussing and deciding this issue on its nerits, | wll
rule on Respondent’'s notion nmade during the course of the hearing that this
charge shoul d have been di smssed on the grounds that the ALRB shoul d have
deferred to the grievance and arbitrati on nachinery of the Teanster contract
pursuant to the doctrine of the ol lyer Insulated Wre case.

Respondent points to ARTICLE XXV of the California Agricul tural

Master Agreenment (R-1) which provides that the conpany will not discharge or
suspend any enpl oyee w thout just cause, but in respect to discharge or
suspensi on, shall give at | east one warning notice before such action is
taken, except in the case of dishonesty, flagrant insubordination or

I ntoxi cati on, when no warning notice wll be required. There is further

| anguage contai ned in ARTI CLE XXV regardi ng the procedure for issuance of the

warning notice and its effect. Respondent then
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points to ARTICLE XXM | of the above-nentioned agreenent, which provides
for a dispute-resol ving nmechanismentitled "GQievance and Arbitration
Procedure.” The Gievance and Arbitration Procedure generally sets up a
nmechanismto facilitate settlenent and, ultinately, arbitration.

Respondent contends that the NLRB has adopted the policy of
deferral in cases involving unfair |abor practice charges where the dispute in
guestion essentially is a dispute over the terns and neaning of a collective
bargai ning contract, and that the parties should be required to resol ve the
di spute pursuant to the grievance-arbitration provisions of their contract.
Respondent cites ol lyer Insulated Wre, 192 NLRB No. 150, 177 LRRM 1931
(1971).

Respondent extracts the foll ow ng | anguage fromthe ol | yer
case (177 LRRMat 1936):

[I]t wll not effectuate the statutory policy of encouraging the
practice and procedure of collective bargaining for the Board to
assune the role of policing collective .contracts between enpl oyers
and | abor organi zations by attenpting to deci de whet her di sputes as
to the neaning and admni stration of such contracts constitute
unfair | abor practices under the Act. Oh the contrary, we believe
that parties to collective contracts woul d thereby be encouraged to
abandon their efforts to dispose of disputes under the contracts
through col l ective bargai ning or through the settl ement procedures
mutual |y agreed upon by them and to remt the interpretation and
admnistration of their contracts to the Board. V¢ therefore do not
deemit wise to exercise our jurisdiction in such a case, where the
parties have not exhausted their rights and renedi es under the
contract as to which this dispute has ari sen.

Respondent contends that whether or not Manuel Camacho was

di scharged for "just cause" is a question that shoul d properly
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be del egated to the grievance-arbitration machi nery under the collective
bargai ning contract. As such, the ALRB shoul d defer its jurisdiction on the
i ssue as to whether or not the enpl oyer coomtted an unfair |abor practice
until such tinme as the di schargee has exhausted his rights and renedi es under
the contract.
| di sagree.
The hol ding of Gollyer is that, under certain circunstances the
Board wi || defer disputes concerning conduct that arguably violates both
the Act and the contract to the dispute resol uti on mechani sns of the
contract. The Board will defer prior to arbitration where:
“(1) the dispute arose 'within the confines of a |ong and
producti ve col | ective bargai ning rel ationship' and there was no
claimof "enmty by Respondent to enpl oyees' exercise of protected
rights';
(2) Respondent has . . . credibly asserted its wllingness to
resort to arbitration under a clause providing for arbitration
in a very broad range of disputes and unquestionably broad
enough to enbrace "the dispute before the Board' ; and

(3) The contract and its neaning lie at the center of the
di spute. ™

| agree wth General (ounsel that none of the above factors are
found in our case. Wth respect to (1), Respondent and the Teansters have had
a contract only since 1973 or 1972 at best, and there was no evidence that it
was "a long and productive col | ective bargai ning rel ati onship." Don Hart
testified that his conpany signed as a nenber of a multi-enpl oyer bargai ni ng
unit and that no Royal managenent played a role in the negotiations.

Furthernore, as indicated previously in this Decision, while pre-
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Act contracts were not invalidated by the ALRA Preanble Section 1.5, they do
not bar a petition for an el ection, ALRA Section 1156.7(a). General Counsel
asserts that pre-Act contracts enjoy a barely tol erated status under the Act
because they were signed before secret ballot el ections were available to farm
workers and frequently were executed wthout an inquiry into whether the
najority of the workers desired the signatory union as their exclusive

col | ective bargai ning representati ve. General Gounsel al so points out that
wth respect to precondition nunber (1), there is clearly a claimin our case
of "enmty by Respondent to enpl oyees' exercise of protected rights.”

Wth respect to precondition nunber (2), although Respondent
asserts its wllingness to arbitrate the Canacho firing dispute, the evidence
was that the Teansters, the uni on upon whi ch Camacho woul d have to rely to
present his grievance, has not been very efficient in pursuit thereof. David
Hart, Martha Cano, and Gscar Gonzales all testified that Gonzales filed a
grievance on the Canmacho di scharge, but no one really knows what happened to
It, wth Gonzal es specul ati ng that Roy Mendoza nust have dropped it after
Gonzal es was fired fromthe Teansters. The evi dence persuades ne that the
ef fectiveness of the present contractual dispute resol uti on nachi nery between
Royal and the Teansters is questionable, at best. Wth respect to precondition
nunber (3), it does not appear that "the contract and its nmeaning lie at the
center" of any of the disputes litigated at this hearing, and I so find.

further find that the (ollyer case is
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not applicable to the facts of our case. Accordingly, | deny Respondent's
notion nade during the course of the hearing to defer the Canacho firing
issue to the grievance-arbitration provisions of the Teanster contract.
course, | find against that sane contention set forth by Respondent inits
post - hearing bri ef.

V¢ now consi der the resolution of the Camacho firing issue onits
nerits as construed in accordance with Sections 1153 (a) and (c) of the ALRA
The evi dence establ i shed that Camacho began wor ki ng for Respondent in My of
1976 in Salinas. He worked in Duran's thinning and weedi ng crew, the backbone
of which was forned by the 12 persons who traveled with Duran fromSalinas to
Avenal and on to the Inperial Valley. Canacho was fired on Novenber 11, 1976.
Duran testified that he fired Camacho because earlier in the norning of
Canacho' s di scharge, Duran had tol d Canacho to | eave nore room between t he
| ettuce, and Canacho told himto "get fucked." Additionally, there was
testinony that a dispute arose during the day between Duran and two nenbers of
the Jacobo famly (father and son) who worked in his crew Canacho admtted in
his testinony that he had intervened in the Duran/Jacobo dispute. He
specifically recalled telling Duran, "Leave hi m[Jacobo] al one, he is doing
his work." Canacho al so admtted that he had used profanity on occasion to
Duran on the job. There was credibl e evidence by the w tnesses that the
Dur an/ Jacobo di sput e becane heated and that Duran was threatened w th physical

vi ol ence by the Jacobo son. David Hart, Respondent's field supervisor,
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W tnessed a portion of the Duran/Jacobo dispute, and testified that fol | ow ng
the incident, he discovered that the rear lights on the conpany bus had been
broken. He had noticed that they were in working condition the day before the
i nci dent, and concl uded that the broken |ights were the product of the Jacobo
aggressi on. The events of Novenber 11, 1976, resulted in Respondent's firing
bot h the Jacobos and Manuel Canacho. Wth respect to Camacho, it was the
cul mnation of several weeks of disruptive confrontations between forenan
Curan and Carmacho. Al though Duran and the other w tnesses indicated that
Canacho was a good worker Duran felt that Camacho was i nsubordi nate and
of fensi ve when Duran attenpted to explain the conpany policy regarding the
spacing of the lettuce wth respect to different fields, and the speed at
whi ch the thinners shoul d work. Camacho and his wfe, Rosalia, Aicia Gircia,
and Mari o Bustamante continual |y worked ahead of the renai nder of the crew
and Duran felt that it was detrinental to the quality of work of his crew
Canacho frequently disputed Duran's instructions regardi ng the work procedures
and advi sed his fellowworkers not to pay attention to Duran's instructions
and adnoni tions. The evi dence established that Duran had witten out various
war ni ngs agai nst Canacho for not follow ng instructions, drinking al coholic
beverages in the field, stopping to eat at the side of the fields when other
wor kers were wor ki ng, and using profane | anguage.

General (ounsel contends that Manuel Camacho was fired for being a

union activist, for vigorously asserting his rights
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and those of his co-workers, and he cites the foll ow ng evi dence in support
thereof. Mario Bustamante, Rosalia Canmacho, and Manuel Canacho testified that
in August, 1976, near the end of one work day, the crew nenbers pi cked Manuel
Canmacho in the fields as their representative to speak to the Teansters about
a pay raise to which they felt they were entitled. After their ride fromthe
fields to the pick-up/drop-off point, Duran stopped the bus, and before

openi ng the door, told the crewnot to go to the uni on because they woul d get
their raise retroactively wth a subsequent pay check. About 20 workers went
anyway to the Salinas Teanster office, wth Duran foll ow ng. Canacho i nquired
about the pay as the spokesnan of the workers, and was apparent|ly assured by
Gscar onzal es, the Teanster representative for Respondent, that the raise
woul d indeed be paid retroactively. Duran was present during the conversation
and urged the workers not to listen to Camacho, saying that Camacho was crazy.
Anot her incident was rel ated by Teanster representative Martha Cano when she
testified that she recalls Canacho attenpting to obtain a full day's pay for a
16 year ol d boy who had been working wth the crew, but, apparently because of
his age, was required to sit in the bus for half a day and was docked for that
time. Gano further testified that because Canacho was a | eader of the crew
and on the advice of Gscar Gonzales, and with the consent of the Canmachos,
Martha Cano appoi nted Canacho as the shop steward of Teanster Local 946 for
the Duran crew on or about Qctober 26, 1976. Cano testified that there were

nore than the usual anount
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of problens with Duran as foreman of that thinning crew so she thought it was
necessary to have a union representative there full tine. Thus, Manual Canacho
becane the shop steward for the Teansters in the Duran crew As shop steward,
Carmacho' s principal duty was to hel p resol ve grievances between the workers
and nmanagenent .

Canacho testified that because he was shop steward, Duran had asked
himto hel p control the workers when there were problens and that Duran had
even asked himto speak to the Jacobos on occasion. He further testified that
at one point (onzal es, Camacho, and Duran had a conversation outside the bus
near the Cal exi co pick-up point, where Duran told Canacho that he woul d
respect himas the shop steward. Canacho testified that Duran treated him
differently after he was appoi nted shop steward, that Duran nore frequently
solicited Canacho's help wth probl ens, that Duran was nuch nore willing to
acknow edge that the workers went to Canacho with their problens, and that
Duran began to try positively to utilize the influence Canacho had with the
nenbers of the crew General Gounsel points to the above testinony elicited
fromhis wtnesses to bol ster his argunent that Duran |ied when he deni ed
bei ng anare of Camacho' s union activismand that he had fired Camacho for that
reason. Wiether or not Duran was a truthful or cooperative wtness during the
hearing, the testinony of General Counsel's w tnesses regardi ng the above
mtigates agai nst General Counsel's argunent that Canacho's union activi smwas

anirritant to both Duran and David Hart.
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| find that although Camacho was characterized as a good wor ker
when he chose to be, he frequently refused to obey foreman Duran's
i nstructions regardi ng perfornmance of the work, confronted and chal | enged
Duran's authority within the view and hearing of the other crew nenbers,
occasional ly using profanity, was reprimanded by Duran on several occasions
for such conduct, and on his | ast day of enpl oynent, encouraged two fellow
workers in the throes of a heated argunent wth forenman Duran. Not only
Canacho was fired at the end of that day, but both Jacobos, as well. V¢ are
conpel l ed to concl ude that General (ounsel has not net the burden of proving
by a preponderance of the evidence that Canacho' s di scharge was in retaliation
for union activity wthin the neani ng of Sections 1153(a) and (c). Those
Sections provide that it shall be an unfair |abor practice for an agricul tural
enpl oyer to do any of the fol | ow ng:

(a) Tointefere with, restrain, or coerce agricultural enployees in
the exercise of the rights guaranteed in Section 1152.

(c) By discrimnation inregard to the hiring or tenure of
enpl oynent, or any termor condition of enploynent, to encourage or
di scourage nenbership in any | abor organi zati on.

The Lhited Sates Suprene Gourt, in analyzing the el enents of an
8a(3) violation under the NLRA, the counterpart of Section 1153(c) of the
ALRA has hel d:

Section 8a(3) prohibits discrimnating in regard to tenure or other

condi tions of enpl oynent to di scourage uni on nenbership. Uder the

words of the statute there nust be both a discrimnation and a

resul ting di scouragenent of union nenbership. Arerican Ship
Bui | di ng GConpany, 380 U S 300; 58 LRRM 2672, 267 (1965).




| agree with Respondent's assertion that General (ounsel has the
burden of proving by a preponderance of the evidence that Canacho' s di scharge
was notivated by anti-union animus. DSL Mg. Inc., 202 NLRB 970, 82 LRRM 1812
(1973); Industrial Products, Inc., 216 NLRB No. 24, 88 LRRM 1648 (1975). Mere

suspicion wll not do. Schwob Mg. Gonpany v. NLRB, 297 F.2d 864, 49 LRRM 2360
(CA5th 19).

In proving such notivation, the General Counsel is not required to
produce direct proof of the enployer's state of mnd, but may rely upon
circunstantial evidence. Lapeer Metal Products (o., 134 NLRB 1518, 49 LRRM
1380 (1961); Sandard Dy V| Products, Inc. (C A 3rd [1961]) 188 F. 2d 362,

enforcing 91 NLRB 544. However, such indirect circunstantial evidence nust be
substantial and sufficient to support an inference of discrimnatory
notivation of the enpl oyer charged with having violated the Act. NLRB v. Ford
Radio & Mca Gorp. (C A 2nd [1958]) 258 F. 2d 457, 42 LRRM 2620, denyi ng

enforcenent to 115 NLRB 1046; European Cars Ypsilanti, Inc., 136 NLRB 1595, 50
LRRVI 1058 (1962); Phillips & Buttorff Mg. Go., 96 NLRB 1091 (1951).

The di scharge of an enpl oyee for his continuing | eadership in a
uni on has been hel d | awful where, even though there is evidence of anti-union
aninus on the part of the enpl oyer, there was evidence that the di scharge was
based upon the ultinmate of a series of disciplinary infractions. Qd evel and

Pressed Products Gorp., 85 LRRM 2864 (1974). It has been hel d that

i nsubordination is not a protected activity. Horida Seel Gorp. v. NLRB, 92
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LRRM 2040 (1976). Furthernore, an enpl oyer does not violate the LMRA where the
evi dence shows that an enpl oyee' s di scharge was due to his having a poor
attitude and refusing to conply with a supervisor's request that he perform
work in question. Friendly Markets, Inc., 92 LRRM 1584 (1976); Atnman Canera
., 85 LRRM 1053 (1973); Anerican Ship Building Go., 226 NLRB No. 113, 92

LRRM 1422 (1976). The fact that the enpl oyer has been guilty of other unfair
| abor practices during the sanme general tine period does not supply the
requi site evidence of unlawful notive. Chenvet Laboratories, Inc. v. NLRB 86

LRRVI 2262 (1974).

General (ounsel argues that the requirenents for
establ i shing the unl awf ul ness of a di scharge under Section 8(a) (1) [Section
1153(a)] are even less stringent than those under Section 8(a)(3) [Section
1153(c)]. However, under either Section, the conduct of the di schargee nust
lie wthin the protection of Section 7 of the NLRA which parallels Section
1152 of the Agricultural Labor Relations Act. It has long been held that
presentation of grievances over terns and conditions of enpl oynent, including

wages, is a protected activity. NNRB .v. Kennanetal, Inc., 182 F. 2d 817, 26

LRRM 2203 (3rd dr. 1950). An enployer cannot |awful |y di scharge enpl oyees out
of resentnment for their pressing of their rights under the Act. Qullett Gn
G. v. NLRB, 175 F. 2d 499, 25 LRRM 2340 (5th dr. 1950), reversed on ot her
grounds, 340 US 361, 27 LRRVI 2230 (1951).

As indicated above, | find insufficient evidence to prove that

Carmacho was fired because he was presenting grievances
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over terns and conditions of enpl oynent and/ or because the enpl oyer resented
Carmacho' s pressing of enpl oyees' rights under the ALRA General Gounsel cites

the case of Martin Sprocket & Gear, Inc. v. NLRB, 329 F. 2d 417, 55 LRRV 2739

(5th dr. 1964), which held that a neritorious record free of work-rel ated
conplaints is, of course, persuasive evidence that the di scharge was based on
protected activities. As indicated above, Canacho's record was not free of
work-rel ated conplaints and was |l ess than neritorious in view of his heated
exchanges with Duran regardi ng the manner in which the work shoul d be
per f or ned.

| ampersuaded that an irreparabl e personality conflict between
Duran and Camacho nmade Canacho's ultinate discharge or voluntary termnation
I nevitable. The fact that Camacho was a Teanster (not URW appoi nted shop
steward, and, as Camacho hinself testified, the fact that Duran had
specifically expressed a desire to work wth himin resol ving any crewforenan
problens, flies in the face of General Gounsel's charge that Canacho was fired
for his union activity. It nust be renenbered that General Gounsel has charged
and proved that Respondent favored and fostered the Teansters during 1976 (see

Section Aof this Decision) and, in fact, discrimnated in favor of the

Teansters in regard to hire or tenure of enploynment, etc., as we shall see in
Section Hof this decision. The testinony of Duran and Hart was inconsi stent
in sone areas regarding the manner in which the di scharge was acconpl i shed
and/ or the reasons given therefor, and Canacho was given little opportunity to

explain and/or respond to the
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reasons for the di scharge; however, the presence of those facts does not
necessarily prove a violation of the ALRA |If Camacho has a renedy for his
firing, he nust | ook el sewhere. For all of the reasons set forth above, |
recommend that the charge contained in paragraph 18(a) of GC 13a regarding the
allegedly discrimnatory firing of Manuel Canmacho during the nonth of

Novenber, 1976, for engaging in union activity be di sm ssed.

F. Use of Lettuce Knives Instead of Hoe for Thi nning and Vedi ng i n Puran

Cew

Paragraph 18(c) of GC 13a charges that Respondent violated Sections
1153(a) and (c) of the ALRA by virtue of its having changed the conditions of
enpl oynent by havi ng workers of Duran's crew use knives instead of hoes, in
order to discourage support and nenbership in the UFW

As in the previous Section dealing wth the firing of Manuel
Canacho, before discussing and deciding the present issue onits nerits, |
Wil rule on Respondent’'s noti on made during the course of the hearing that
this charge shoul d have been di smssed on the grounds that the ALRB shoul d
have deferred to the grievance and arbitrati on nachi nery of the Teanster

contract pursuant to the doctrine of the Gollyer Insulated Wre case.

Respondent points to ARTICLE Xl of the California Agricultural
Master Agreenent (R 1) which deals wth, anong other things, general working
condi tions and provides that any di sagreenent between the union and the

conpany wWth respect to this
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nmatter shall be subject to the grievance procedure. Respondent then points to
ARTI LE XXM | of the above-nentioned agreenent, which provides for the

di sput e-resol ving nechani smentitled "Gievance and Arbitrati on Procedure”
referred to in the previous portion of this Decision dealing wth the firing
of Manuel Canacho.

Respondent repeats the contentions, reasoning and case authorities
set forthinits deferral argunent on the Camacho firing. M/ response to
Respondent' s assertions in the Camacho firing issue is the sane for this
issue. That is, | again find that none of the factors set forth in the Gl lyer
case as preconditions are found in our case, and that the Gollyer case is not
applicable to the facts of our case. Accordingly, | deny Respondent's noti on
nade during the course of the hearing to defer this issue to the grievance-
arbitration provisions of the Teanster contract. | find agai nst that same
contention set forth by Respondent in its post-hearing brief on this issue.

| now consider the resolution of this issue onits nerits as
construed in accordance wth Sections 1153(a) and (c) of the ALRA

On four days in Decenber, 1976, at two locations in the Inperial
Vall ey, the crewof Duran was required to use |ettuce knives for thinning
wor k, weedi ng work, or for doubling (renoving one of two young | ettuce plants
grow ng together). The lettuce knife is a short-handl ed tool approxi nately one
foot long that requires workers using it to bend over close to the ground to

thin, weed, or doubl e as distingui shed fromthe nore upri ght
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position characterized by the use of a | ong-handl ed hoe. This type of stoop
| abor has been determined to be significantly nore tiring and much nore |ikely
to cause back problens than work perforned in an upright position. See Carnona

v. Dvision of Industrial Safety, 13 Cal.3d 303, 118 CGal. Rptr. 473, 530 P.2d

161 (1975).
General (ounsel in his post-hearing brief hel ps us focus on the
preci se i ssue by succinctly stating:
It is undisputed that the knife was used i n Decenber at Royal and
that it is nore onerous and burdensone on the worker to bend over
than to stand up straight and work. However, it is not the province
of this agency to determne whether the knife use viol ates
California worker health and safety laws; that issue wll be
litigated before the Dvision of Industrial Safety. Wse of the
knife constitutes an unfair |abor practice under the ALRA only if
this nmore onerous type of work was inposed upon the Duran crew

because of their open and nearly unani nous support of the Uhited
Far m Wr ker s Uni on.

The evi dence established that nost of Duran's workers had si gned
UFWcards on Novenber 30, 1976, and that the UFWhas on file cards fromall
but two of those naned in the Duran crew list. General Gounsel points to the
fact that the first occasion of knife use occurred | ess than two weeks after
the signing of the cards. Sone of the workers conpl ai ned about the use of the
knife to the Teansters, as well as to the UFW which in turn called the ALRB,
which in turn referred the natter to D1.S 1 Decenber 13, 1976, nati onal
television reporters and canera crews cane to Respondent’'s field to interview
the workers as to the use of the knives. Additionally, an ALRB investi gator

cane to the
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field on that day and conversed w th Duran about the use of the knives.
Subsequent to the conversation, Duran voluntarily decided to cease the use of
t he kni ves.

General (ounsel argues that the use of the lettuce knife at
Respondent conpany and in agriculture generally is rare and that there was an
insufficient valid business reason for its use on the two occasions w th which
we are here concerned, and that the real reason for the use of the knife
rather than the | ong-handl ed hoe was to punish the crew for their open support
of the UFW and to deter themfromdoing so in the future. General Gounsel
also points to the fact that on one occasion a nunber of workers of the Duran
crew conpl ained to the conpany to nake sure that they would be paid for the
contractual Iy provided mninumfour hours' work on a day they were asked to
present thensel ves, but there was no work to do. Oh another occasion, they
questioned Duran and ot her supervi sory personnel about why they weren't bei ng
paid for the tine they sat in the buses in the fields in the norning waiting
for the ice to nelt before work coul d begin. These |ast two incidents do not
seemto ne to be relevant to the precise issue defined by General Gounsel,
i.e., "... this nore onerous type of work was inposed upon the Duran crew
because of their open and nearly unani nous support of the Unhited Farm \Wrkers
Lhion." | find that the evidence does not preponderate in favor of General
Gounsel ' s specific charge on this issue for the reasons set forth bel ow

There was significant evidence that Respondent’s thinning

5l



Qews used the lettuce knife on nore than just the two occasions w th which we
are here concerned. A though the nornal nethod of weeding was to use a | ong-
handl ed hoe, on those occasi ons when the weeds were very light and large, the
kni fe had been used to cut themfaster. A so on occasi ons when there were a
nunber of double plants in the fields, the knives were used to separate them
in order to preserve one of the plants. The basic operation of the thinning
and weedi ng crews was to renove any weeds that devel oped after the use of

her bi cides and al so to separate young | ettuce plants to i nsure maxi numgrow h
and to take renedial action in the event that planting had produced doubl e or
twn plants. A though there was sone testinony that the sane procedures coul d
nornal |y be performed by using the | ong-handl ed hoe, Respondent points out
that the procedure sonetines is a delicate one, and that the use of the knife
I s not unknown where circunstances are such that the operation calls for
delicacy. Testinmony froma D Arrigo Brothers worker reveal ed that knives were
being used on snall tomato plants in order to preserve themin their delicate
stage of devel opnent at the tine this hearing was in progress. The testinony
of Duran crew nenber Astorgas supported the fact that Duran told the workers
to use the knives in order to preserve the plants, i.e., referring to doubl es,
because he felt the use of the |ong-handl ed hoe woul d not only separate the
plants but possibly destroy them Cbviously, there is |ess eye-hand
coordination with the | ong-handl ed hoe as conpared with the short knife. Field

supervi sor David Hart testified that the use of the
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kni ves was necessary in circunstances where there were a nunber of |arge weeds
or to separate double plants. The testinony of the w tnesses further indicated
that there were | arge weeds and doubl e plants in the fields on the two

occasi ons with which we are here concerned. No individual enployees of the
Duran crew were singled out for the use of the knives. David Hart testified
that those enpl oyees who objected to the use of the knives were given the
opportunity to use hoes.

The testinony of General (ounsel's wtness Mario Bustanante, a UFW
supporter, adds significant weight to Respondent's defense that the use of the
kni ves was not intended to di scourage support and nenbership in the United
FarmVrkers Uhion. That testinony was as fol | ows:

Question: "As far as you knew, the reasons they

wanted you to use the knives was to do the work,
and it didn't relate to the unions or not?"

Response: "Yes, that's the way | see that."

Quest i on: "D d you have any reason to believe that
M. Duran or any nenber of the Royal Packi ng GConpany
organi zation wanted you and your crew nenbers to use
kni ves instead of hoes in order to discourage you from
supporti ng nenbership in the URVR"

Response: "l don't know "

Quest i on: "As far as you yoursel f are concerned,
did you ever feel that you were asked to use the
kni ves because you were supporting the URVP"

Response: "l don't know | thought it was just to go faster."
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General Qounsel asserts that it is well established that the
i nposi tion of nore onerous working conditions in retaliation for union
activity constitutes discrimnation in violation of Section 8(a)(3) of the
NLRA which is essentially identical to 1153(c) of the ALRA Trunbul | Asphal t
. v. NLRB, 314 F.2d 382, 52 LRRM 2570 (7th Cor. 1963) (assi gnment to

di sagreeabl e work because of union activities constituted discrimnation in

violation of Section 8(a) (3)); Fashion Fair, Inc., 173 NLRB Nbo. 28, 69 LRRM

1252, 1253 (1968) (union supporter no longer permtted to sit down while

wor ki ng, whi ch she had previously done 15 to 20 percent of tine); Cavalier
AQds, Inc., 172 NLRB No. 96, 68 LRRM 1554, 1556 (1968) (nore onerous
conditions of enpl oyment inposed in retaliation for strike). | find all of the
above di stingui sabl e fromour case based upon ny concl usi on that the evi dence
does not preponderate in favor of finding that the use of the knives on the
two occasi ons w th which we are here concerned was ordered as a retaliation
for union activity by the Duran crew, and, further, that there was significant
evi dence regarding sufficient business justification for its use on those two
occasi ons. A suspicion of discrimnatory notivation cannot substitute for the
requi site proof of unlawful notivation. J. W Mys, Inc., 213 NLRB 619 (1974);
Schwob Manuf act uri ng Conpany v. NLRB, 297 F.2d 864, 49 LRRM 2360 [C A 5th 19].

In accordance with ny findings and reasons set forth above, | recommend t hat

the charge contained in paragraph 18(c) of GC 13a be di sm ssed.
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G Acantar Reading of Chavista List

Paragraph 17(c) of GC 13a charges that forenan Manuel A cantar
interrogated the enpl oyees in his crewand attenpted to intimdate them by
nai ntai ning that the conpany knew whi ch ones supported the UFWand by cl ai m ng
to have a list of supporters of the UFW

| find that the rel evant testinony and evidence elicited in this
hearing establishes the following. Ohe day during the first week of January,
1977, in the field during work tine, Jorge Rascone Aguirre, a worker in Manuel
A cantar's wap nachine crew, found a notebook in a portable toilet, which was
t hought to have been dropped by a URWorgani zer nanmed Haul . The book appa-
rently contained the nanes of five or six persons in Alcantar's crew deened to
be synpathetic to the UPW Wien Rascone returned to the nachine, A cantar
asked hi mwhat he had. Rascone handed the book to A cantar, who held it up,
and proceeded to read the nanes out loud in front of the whol e crew, saying,
"Aha, now | know who the Chavistas are.”

A cantar testified that he renenbered the fol | ow ng nanes as bei ng
on the list: Jose Lucero, Lupe A neda, Mguel Zazueta, and Eva H ores.
A cantar had possession of the book and he tol d Rascone that he would return
it toits owner. Rascone was not in accord wth that idea, so he retrieved the
book fromA cantar and tore it up in front of the whole crewin order "to
avoid nore problens."” Rascone testified that though he still doesn't know who

the owner is, he didn't give the book back
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to Alcantar because he didn't want probl ens for the book's owner or hinself.
Wien Al cantar was asked if Rascone was | aughing while he was tearing up the
book, Alcantar testifed, "l can't renenber, but he | ooked afraid." A cantar
further testified that, in effect, the crewresponded to the incident by
laughing it off. However, the evidence, taken as a whole, conpels a concl usion
that the incident significantly interfered wth, restrained, and coerced
enpl oyees in the exercise of their rights in violation of Section 1153(a).

Addi tional evidence in that regard was presented by defense w tness
Rascone when he testified that one girl in the crew asked himif her nane was
onthe list, and he told her yes, that it was, along wth five or six others.
Wien Rascone was asked if the inquiring girl was | aughing, he said no. Ws she
worried? "Yes, alittle."” Wen asked by Respondent's counsel on redirect if
tearing up the book ended the probl ens, Rascone replied, "No, there were
al ready sone probl ens because the names had been read, but so | wouldn't be
accused, | tore it up." Defense wtness Jorge Antonio Hias PFinuelas testified
that many persons teased Eva Flores (one of the workers whose nane was on the
list) about being a coordinator for the UFW They asked her why she was red-
boned ("hueso Gol orado"), referring to her being a zealot as a Chavista. Lydia
Slva testified that to avoid problens, she tried not to pay too cl ose
attention to the list reading i nci dent because, since the crew nenbers nade

fun of other Chavistas, she knew work woul d be tougher for her if they
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knew she was a Chavista. She testified that before the list incident, the crew
got along well. Afterward, the crew nenbers yelled at the five or six
Chavi stas whose nanes Al cantar had read off the list, causing nore fights and
trouble within the crew A cantar hinsel f chided the peopl e whose nanes were
on the list. After the incident, because of the pressure fromA cantar and the
others in the crew the few UFWsupporters who had been vocal were reticent to
talk freely about unions in front of Alcantar. Slva testified that after
their nanes were found on the list, Acantar pressured Eva Hores, Yol anda and
Lupe nuch nore about their work. The quit shortly thereafter. Mguel Zazueta
generally confirnmed S lva' s testinony, listing the sane persons whose nanes
were read out of the book by Al cantar. A though Alcantar denied it, Zazueta
convincingly testified that A cantar |oudly accused himin front of the whol e
crew of being the chief UFWorgani zer. The day after the list incident,
A cantar intensified the work-rel ated pressure on Zazueta by soneti nes
criticizing himfor cutting too nany | eaves and the next mnute too few

In order to assess the coerciveness of the incident rel ated above,
rel evant evidence surrounding its context nust be examned. That evi dence
includes the followng. Alcantar was a Teanster organi zer until shortly before
he was hired by Respondent. According to defense w tness Rascone, A cantar
nore than once told his crew nenbers that the Teansters were better than
(havez, especially as specul ation increased that the Teansters were pulling

out. Bven Alcantar, who clained he didn't talk to the
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crew about unions, admtted that he had used the word Chavista in the crew
many tines, but when pressed, he "coul dn't renenber” any of the incidents.
Wile Alcantar's history and actions are discussed further in Section H of
this Decision, sufficeit to say that he was anti-UFWin his union views, and
his crew nenbers knew it.

Inthis context, we agree wth General Gounsel's position that the
list incident was no laughing natter, at least not for the UFWsupporters. A
the tine Alcantar read their names fromthe |list, they had no way of know ng
the source of the infornati on and/ or whet her they had been the subject of
observations and recordations regarding their union activities. Wen
confronted in front of the whole creww th the reading of their nanmes on sone
(havista list, there appeared to be sone anxiety on their part whether they
shoul d deny it or nake sone ot her response appropriate thereto (defense
wtness Hias testified that H ores responded to their gi bes by commenti ng
that she did not authorize her nane to be in the book). It is relevant to note
that there was testinony that this same crew had nocked Zazueta and S |va when
they left the fields to testify at this hearing. They had accused the
W tnesses of being sellouts ("vendi dos") and thieves ("barberos”), and said
they would "die starving” if they came to testify for Chavez. As set forth at
length in Section Hof this decision, Alcantar had hired this crew and he wel |
knew t hat they were al nost unani mously anti-UW The testinony and the

deneanor of Alcantar and the other w tnesses persuade ne that A cantar in-
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tended the response he knew the |ist reading incident woul d generate fromhis
crew nenbers, that is, harassment and increased pressure on the URW
supporters, both then and in the future. The nanner in which A cantar had
accused the peopl e whose names were on the list not only taunted themas bei ng
Chavi stas but further created the inpression of surveillance. | find that it
was coercive for the UFWsupporters, because of their union synpathies, to be
subjected, by the incitenent of their foreman, to the nockery and needling of
their anti-UWco-workers. Accordingly, | find that the reading of the
Chavi sta list under the circunstances and wthin the context rel ated above
violated Section 1153(a) of the ALRA

The interrogati on of enpl oyees regardi ng their union synpathi es and
activities constitutes unlawful interference wth protected activities, unless
taken by secret ballot wth stated assurances against reprisals for the
express purpose of determning the validity of a union's claamto majority
status. NLRB v. Berggren & Sons, Inc., 406 F.2d 239, 70 LRRM 2338 (8th Qr.
1969), cert, den., 396 U S 823, 72 LRRM 2431 (1969), approving NLRB rul es set
out in Sruksnes Gonstruction Go., 165 NLRB No. 102, 65 LRRM 1385 (1967). The

court stated in Berggren;

""Wen an enpl oyer inguires into organi zational activity

whet her by espi onage, surveillance, polling, or direct
questioning, he invades the privacy in which enpl oyees are
entitled to exercise the rights given themby the Act. Wen he
questi ons an enpl oyee about Unhion orgni zation or any concerted
activities he forces the enpl oyee to take a stand on such

I ssues whether or not the enpl oyee desires to take a position
or has had full opportunity to consider the
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various argunents offered on the subject. * * * Mreover,

enpl oyer interrogation tends to inplant in the mnd of the

enpl oyee the apprehensi on that the enpl oyer is seeking
infornmation in order to affect his job security and the fear
that economc reprisal will followthe questioning. * * *
Interrogation thus serves as an inplied threat or a warning to
enpl oyees of the adverse consequences of organization and di s-
suades themfromparticipating in concerted activity. It thereby
under m nes the bargai ni ng agent chosen by the enpl oyees, thwarts
sel f-organi zation, and frustrates enpl oyee attenpts to bargai n
col lectively.' These adverse effects can foll ow interrogation
regardl ess of the enployer's nmotive." 70 LRRMat 2341, internal
guotation fromthe dissent in Blue Hash Express, Inc., 109 NLRB
591, 596-97, 34 LRRVI 1384 (1954).

Under the NLRA, where no union has fornal |y requested recognition,
interrogati on can serve no legitinate purpose. Uhion News (0., 112 NLRB Nb.

57, 36 LRRM 1045 (1955). Whder the ALRA requests of recognition on the basis

of alleged nmgjority status are not permtted, since exclusive collective
bargaining rights are only available to unions certified by the ALRB as the
representative of a ngjority of the enpl oyees after a fair, secret ball ot
el ection. Hence, it appears that under no circunstances is interrogation
permssi bl e under the ALRA

By reading the list, Alcantar effectively interrogated the UFW
supporters regarding their union activities. They were placed in a position
like that of a crimnal suspect who, when confronted wth an accusation, mnust
either deny the charge or be deened to have admtted it by his silence.
A cantar's placing the UFWsupporters in this unnecessary dil emma constituted
interrogation violative of Section 1153(a).

Survei | | ance of enpl oyees or giving the inpression of
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surveillance is violative of Section 1153(a) in that it interferes wth,

restrai ns and/ or coerces enpl oyees in the exercise of their protected rights.
Fol I owi ng uni on organi zers who are engaging in protected activity frompl ace
to pl ace and observing their conversations wth enpl oyees is coercive per se.

EZ MIls, Inc., 101 NLRB 164, 31 LRRM 1149 (1952). (bserving union activity

has been held to be unlawful surveillance froma di stance of 150 feet.

Nort hwest Propane Co., 197 NLRB 87, 80 LRRM 1430 (1972). Even if respondents

were unabl e to overhear the specific conversations, the nere creation of the
I npression of surveillance is also violative. Brennan's, Inc., 368 F.2d 1004,
63 LRRM 2019 (5th. dr. 1966); Mtsubishi Arcraft International, Inc., 212
NLRB No. 124, 87 LRRM 1656 (1974); Taylor-Rose Mg. Co., 205 NLRB 41, 84 LRRM
1017 (1973); Sayers Printing Co., 185 NLRB No. 20, 75 LRRM 1276 (1970). Actual

survei |l ance of union activities has been held to violate the NLRA in a nunber
of contexts. See, e.g. Allied DDum Service, Inc., Astro Container Co. Owv.,
180 NLRB No. 123, 73 LRRM 116 (1970); Standard Forge & Axle Go., Inc., 427
F.2d 344, 72 LRRM 2617 (5th dr. 1970); cert, den., 400 U S 903 (1970). The

fact that surveillance is not surreptitious does not nmake it any the | ess
unlawful . NLRB v. Gollins and A kman Corporation, 146 F.2d 454 (4th Qr.
1944) .

At the very least, Al cantar created the inpression of surveillance
by readi ng names of alleged Chavi stas while hol ding up a book, thereby nmaki ng

it appear that he rmaintained a list of UFWsupporters.

61.



Based upon all of the findings of fact, authorities, and reasoni ng
set forth above, | conclude that Al cantar's reading of the Chavista list
viol ated Section 1153(a) of the ALRA whether viewed as interrogation,
surveil lance, or sinply as conduct which, wthout a specific label, interfered

wth, restrained and coerced enpl oyees in the exercise of their rights.

H Hring of Menbers of A cantar and Ayal a Wap Machi ne O ews

Paragraph 10 (f) of GC 22a, as anmended to conformto proof, charges
Respondent with violations of Sections 1153 (a) and 1154.6 for the nanner in
which it hired enpl oyees on the two wap nmachi ne crews supervi sed by Manuel
A cantar and Antonio Ayala. "Such hiring was done wllfully for the purpose of
arrangi ng for persons to becone enpl oyees for the prinary purpose of voting in
el ections. "

General (ounsel contends that foremen Manuel Al cantar and Tony
Ayal a stacked their nmachine crews wth Teanster supporters by a nethod of
hiring calculated to insure that the Teansters would wn an el ection at Royal
during the 1976-1977 Inperial Valley w nter season, and that these hiring
practices violated Sections 1153(a) and 1154.6 of the ALRA Section 1154.6
provi des:

It shall be an unfair |abor practice for an enpl oyer or | abor

organi zation, or their agents, wllfully to arrange for persons to

becone enpl oyees for the primary purpose of voting in el ections.

The evi dence established that the two wap nmachi nes each cont ai ned

crews of between 30 and 35 people. A cantar has
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been a Respondent enpl oyee since Decenber 4, 1976, at which time he was hired
as a foreman of one of the wap nmachines. He nowis supervisor of both wap
nmachi nes. He was a Teanster organi zer for a year and three nont hs, from August
16, 1975, two weeks before the ALRA went into effect, until Novenber of 1976,
just prior to his enpl oynent by Respondent. Wiile wth the Teansters, A cantar
orgni zed at a nunber of conpanies, including Bud Antle, Bruce Church, and
D Arigo Brothers. During this period, he cane to know many wor kers who were
Teanster supporters and UFWsupporters. He utilized this know edge when he
hired his crewat Royal, nost of whomcane fromthese three conpanies.
A cantar served as the Teanster business agent at D Arrigo for seven nont hs
and al so assisted at Bruce Church. Acantar testified that he had never
previously organi zed at Royal for the Teansters, but it was established that
he was actively involved in the Teanster organizing in Salinas in the fall of
1975, and that he knew Gscar Gonzal es wel |, a fell ow Teanster organi zer who
was in charge of the Teanster canpaign at Royal during the two el ections held
I n Septenber of 1975.

A cantar was hired by Royal with the support and ent husi astic
assi stance of the Teansters, who, at the tine, expected to file for an
el ection at Royal and were anxious to have a fell ow organi zer there to assist
themgenerally and, in particular, to hire synpathetic enpl oyees. Gscar
Gonzal es testified that Mark S ms, supervisor of Royal's harvest operations,

had tal ked to hi m(Gonzal es was the Teanster business agent at Royal
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at the tine), and asked about Al cantar's whereabouts and whet her he coul d be
assured of a solid Teanster crewif he hired Alcantar. Gnzal es assured him
that he could. Fromthe Cal exi co Teanster office, Roy Mendoza, the head of
Teanst er Local 946 operations in Salinas and Cal exi co, and Gonzal es cal | ed

A cantar, who at the tine was in Wtsonville. A cantar admtted that Mendoza
called to tell himthat A cantar had the job at Royal. The next day Samy

R vera, another Teanster organizer, called Acantar in Vétsonville to tell him
where to report for his job at Royal. Rvera told himto go to Yuna, but

A cantar first stopped at the Cal exi co Teanster office to check inwth
Mendoza and Gonzal es. Gonzal es then directed Alcantar to the location in Yuna
where he was to report to Mark Sms to begin work. The extensive Teanster

i nvol verrent in the hiring of Alcantar is significant, particularly in light of
the testinony of Martha Cano (anot her Teanster organi zer/ busi ness agent at
Royal ) that she has never seen anot her Teanster organi zer becone a conpany
super vi sor.

In his testinmony, Al cantar nai ntained that he did not engage in
pro-Teanster activities at Royal, that during the short hiatus between jobs,
he apparently nodified his attitude to that required of a neutral conpany
supervi sor. But the deneanor of A cantar on the stand, the conposition of his
crew, and the actions he has been involved in at Royal show the opposite.

A cantar's reading of the Chavista list has al ready been di scussed (Section
Q. During his first days at Royal, the machine was not yet ready, so Al cantar

took a turn at collecting signatures

64.



fromworkers for dues deducation authorizations. GQC 29 and 41. He
was experienced in obtai ning signatures in these types of books as,
by his own testinony, he had regul arly done so during his 15-nonth
stint as a Teanster organi zer. Glberto Ramrez, the foreman in
whose crew Al cantar col l ected the signatures, testified that nmany
people didn't want to sign the cards, and that as A cantar conti nued
totry to get signatures, the workers becane nore upset. e worker,
Pel i pe Bravo, asked Ramrez why the nan fromthe Teansters was there
signing up the people. Luis Loza testified that Bravo asked A cantar
If he was representing Royal or the Teansters. A cantar told Bravo
that if he didn't like it, he could | eave the conpany. M ctor Manuel
Lopez confirmed that everyone in Ramrez' crew thought A cantar was
a Teanster organi zer. Lopez wouldn't sign. He told Alcantar that he
woul d si gn w th whi chever union won the el ection. As Ramrez
testified, by then, about half the workers in the crew had stopped
work, so Ramrez had to tell Alcantar to quit taking signatures and
tolet Joe Chavez try to do it. Alcantar testified that when the

wor kers expressed rel uctance to sign, he told themthat unless they
signed right away, it would cost themnore later since in January of
1977, the Teanster dues woul d be raised and the initiation fee woul d
go up. According to Joe Chavez, Royal personnel coordinator
Respondent never col |l ected any Teanster initiation fees, whether
workers signed up before or after January. There was no testinony to
refute the fact that A cantar had never represented hinself as bei ng

anything other than a Teanster
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organi zer, which is howthe workers knew him V¢ note that GQC 41 shows t hat
A cantar signed his nane in the space nmarked "Busi hess Rep" on the cards he
col lected. (See QC 41, card signed by nman naned Abel.)

A cantar testified that he didn't tal k about unions with his crew
yet he admtted that he used the word "Chavista" nany tines in his crew but
"didn't renenber” the incidents. Mguel Zazueta renenbered them though. He
testified that nore tinmes than he coul d renenber A cantar had told himthat he
doesn't |ike Chavistas and doesn't want themon his crew Lydia Slva
testified that one day she called out "MViva Chavez," or "Miva |l a causa."

A cantar responded that he didn't want Chavistas on his nachine. Slva told
himthat he couldn't say that because he was a foreman. He told her that if
the Chavistas "had a little shame,” they woul dn't be there.

Wien the Teanster petition was dismssed in | ate Decenber, A cantar
testified that he told his crewthat there wasn't anything wong wth the
Teanster petition, that he knewthe cards weren't forged as he had seen all
the people, or at least 90 to 95 percent of them sign. As further evidence of
Acantar's avid interest in and support of the Teansters, we recall the
testinmony of Gonzal es that Alcantar, during his tenure as a forenan at Royal,
still wore to work a Teanster patch on his pants. Wen it becanme cl ear that
the Teansters were leaving agriculture, Alcantar inforned S lva of the fact.

Slva testified that she told himin the presence of other workers that they
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needed a uni on, some union, to protect them A cantar said that since the
Teansters were out, they shoul d have no uni on.

There was testinony in this hearing that shortly before it began,
A cantar announced in front of all the workers that those who testified for
the conpany woul d get paid for the tine they |ost, but the gossipers
("chi smosos") or fingers ("dedos"), would not. By "dedos", he referred to
t hose persons who woul d testify in support of the UFW in particular, Slva
and Zazueta. He had told Zazueta directly that he knew that Zazueta and S |va
were the chisnosos. There was further testinony that on Friday, February 11,
1977, upon his return to the crewafter a half day of testinmony at this
hearing, Alcantar told the crew nenbers not to talk to any | awers fromthe
Sate if they should cone, that the Sate mght cone to the crew on Saturday,
the next day, and that only those persons who wanted to get in troubl e shoul d
talk to the State. That sane afternoon, he told the crew that he knew who was
going to be testifying for the state and that S |va was one who woul d be
testifying the fol |l ow ng Monday.

The above-rel ated extensive findings of Alcantar's pro- Teanster,
anti-UFWactions after he cane to Royal serve to establish his continuing
support for the Teansters and his attitude during the period of tinme wthin
which he hired his crew Teanster representatives Gscar Gonzal es and Mart ha
Cano both testified in this hearing that Royal and the Teansters had an
agreenent to stack the machine crews in favor of the Teansters. They testified

that Roy Mendoza, the head Teanster, had told themof a verbal
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agreenent or "understandi ng', and ordered themto help Al cantar stack his crew
by referring strong Teanster supporters. At the Cal exi co Teansters' office,
they heard Mendoza give the same instructions wth respect to the Ayal a

nmachi ne crewto R cardo Garcia and Fermn Cano, Teanster organizers in the
Sonerton, Arizona Teanster Local 274. Gonzal es testified that their under-
standi ng was that Royal would hire the enpl oyees the Teansters sent to them
and woul d give the Teansters necessary work time for organi zati onal access.
Wien asked on cross-examnation if it was true that A cantar's crew was short
a few peopl e when she recommended workers, Martha Cano replied that it was not
surprising Alcantar was a few short because "there were not that nany hyper-
strong Teansters around. "

The evi dence established that A cantar basical |y used two net hods
inhiring his crew Qne was to hire strong Teansters whom he knew from ot her
conpani es. The other was to hire those persons his fell ow Teanster organi zers
recormended. Al cantar testified that he knew 70 percent of the nenbers of his
crew fromprevious work at three other conpanies, Antle, Church, and D Arrigo,
at all three of which he had worked as a Teanster organi zer, and all three of
whi ch had pre-Act Teanster contracts. At Bruce Church, A cantar had been
active in the January, 1976 el ection contest, working under Sammy R vera, one
of the fell ow Teanster organi zers who hel ped himget the job at Royal . A
D Arrigo, Acantar was the Teanster business agent for seven nonths. Al cantar

told Gonzales in early Decenber, 1976 that he intended
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to hire solid Teansters fromD Arrigo and Church for his machi ne

Martha Cano testified that Alcantar told her that he had nany solid
Teanst er supporters as crew nenbers, and asked her to recommend nore. She sent
hi m Quadal upe Zanudi o and Luci ha Losoya, whom Cano knew to be strong Teansters
fromthe tinme she was a busi ness agent at Arena-lnperial Conpany. Cano
testified that Teanster Local 946 was preparing well for the el ection by
sending Teanster voters to work at Royal Packi ng Conpany.

A cantar also hired workers out of the Cal exico Teanster office.
Wien asked on cross-examnation if it was reasonable for A cantar to ask for
workers fromthe Teansters, Cano said no, they didn't nornally operate a
dispatch or hiring hall. She testified that it was only reasonabl e because
Royal wanted and had requested pro- Teanst er enpl oyees. Defense w tness forenan
Glberto Ramrez testified that the normal practice at Royal is for a forenan
to be given great, alnost unfettered, discretionin the hiring of his crew
and that the nornmal procedure he foll owed when he needed workers was to go to
the "hole", the EDO pickup point in Calexico to ook for and hire workers.
cross-examnation, Ramrez admtted that during his tenure at Royal, he had
never called the Teansters to obtai n crew nenbers.

Cano testified to the extraordinarily high | evel of support the
Teansters had on the wap nachines, wth all but tw enpl oyees signing
aut hori zation cards. Gonzal es confirnmed that the 60 to 65 workers on both wap
nmachi nes were al nost conpl etely pro-Teanster, which she sai d was unusual |y

high. Cano testified
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that under normal circunstances, this would be an unusual |evel of
Teanst er support, but it was not unsual in this case because "we set it up
that way." By conparison, (onzales testified that he was able to get only
seven signatures fromthe ground crew he visited on behal f of Local 274
when they were desparate for signatures due to a deficient show ng of
signatures and a deadline of 24 hours given by the ALRB to secure nore
Si gnat ur es.

| find that the evidence establishes that the Al cantar wap nachi ne
crewwas definitely pro-Teanster, anti-UW There was testinony that when
Lydia S lva and Mguel Zazueta departed fromA cantar's crewto cone to the
hearing to testify, the crew nenbers call ed them "barberos", thieves, and
"vendi dos", sellouts, and shouted that if they went to testify, they would
"die starving." The pro-Teanster, anti-UWconpositon of the Al cantar crew was
not coi nci dence, and not necessarily the normal product of the Royal - Teanst er
contract. As Martha Cano testified, in the elections held by the ALRB bet ween
Septenber 1975 and February 1976, the Teansters | ost well over half of the
el ections to the UFWeven in those conpani es where they had pre-Act contracts,
i ncluding, for exanple, Bruce Church and D Arrigo Brothers.

Respondent argues that Alcantar's hiring has been

justified by his inprovenents in production. It is true that the production of
the new y-acquired wap nmachi nes i nproved substantially between the tine they
were first put into service in the |ate summer of 1975 and now, however, that
fact, in and of itself, does not necessarily justify Alcantar's hiring or

refute the
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subst anti al evidence presented by the Teanster representatives and ot hers
that Alcantar was engaged in hiring persons in his crewfor the prinary
pur pose of voting in elections.

Wth respect to Ayala’'s crew, | find that the evidence is
significantly less conpelling that the hiring of his crewwas done wllfully
for the purpose of arranging for persons to becone enpl oyees for the prinary
pur pose of voting in elections. Ayal a had been enpl oyed by Royal prior to the
acqui sition of the wap nachi nes, and since he had sone experience wth them
In his previous enpl oynent, when nmanagenent | ooked within the ranks of its
personnel to neet the supervisorial need on the wap machines, it chose Ayal a.
Respondent had serious problens getting sufficient production out of the
expensi ve nmachines to justify their acquisition. Ayala was under pressure to
nake the nachines nore productive, and for that reason, as well as the other
factors distinguishing Ayala's situation fromA cantar's | am persuaded to
find that General CGounsel has been unable to neet his burden of proof
regarding establishing that Ayala's crewwas willfully hired for the prinary
purpose of voting in elections. There was credi bl e evidence that Ayal a had
arrived in Sonerton, Arizona fromthe Hiuron area, wth approxi nately six
enpl oyees who had been working on his wap nachine in Hiron. He had two or
three days to secure an experienced crew for his nachine. It does not seem
unreasonabl e, in view of the previous hiring practices at Royal and in the
agricultural industry and the fact that Royal had been under an existing

Teanster contract since 1972, that
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Ayala went to the Teansters' office in Yuna in an effort to find the necessary
wor ker s.

To the best of ny know edge, Section 1154.6 of the ALRA has no
predecessor under the NLRA Nb deci sions have yet been issued by the ALRB
dealing wth Section 1154.6 viol ations.

It is well established under NLRB precedent that the comm ssion of
an unfair |abor practice by an enpl oyer under any subdi vi sion of Section 8(a)
[ Section 1153] of the NLRA constitutes per se a so-called "derivative"

violation of Section 8(a)(1l) [Section 1153(a)]. See Mrris, The Devel opi ng

Labor Law, page 66 (1971). General Counsel argues that, by anal ogy, hiring
practices found to violate Section 1154.6 woul d al so "derivativel y" viol ate
Section 1153 (a) inthat they "interfered wth, restrained and coerced"
enpl oyees in the exercise of their rights. | agree. | also agree wth General
Gounsel ''s contention that, even if for sone reason no violation of Section
1154.6 is found, a so-called "independent” violation of Section 1153 (a) can
be found on the same facts. A great deal of unlawful enpl oyer conduct, e.g.,
interrogation, threats and surveillance, interferes wth Section 1152 rights,
but is not specifically prohibited by sone other section of the Act, and
therefore violates only Section 1153 (a). The wel | -established test of the
NLRB has been that:

"Interference, restraint, and coercion under Section (a)(1) of the

Act does not turn on the enpl oyer's notive or on whether the

coerci on succeeded or failed. The test is whether the enpl oyer

engaged i n conduct which, it nmay be reasonably said, tends to
interfere wth the free exercise of enployee rights under the Act."
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| conclude that even if no violation of Section 1154.6 is found, the stacking
of the Alcantar crew"interfered with, restrai ned, and coerced' Royal

enpl oyees in their rights to organi ze freely and fairly and choose a
col l ective bargai ning representative, thereby violating Section 1153(a)

Wth respect to the word "w llfully" contained in Section 1154.6, |
concl ude that no specific intent to violate the lawis required by the use of
that term but that it requires only a show ng of general intent wthin the
| egal concept of intentional torts, and that Prosser's definition of "wl|ful"
shoul d govern. The elenent of "wllfulness" in this case is easily established
in the case of Alcantar and his crew A cantar 's pro-Teanster, anti-UW
attitudes and the testinony of the Teanster representatives establish that
they knew and intended that A cantar's crew conposition woul d have a pro-
Teanster, anti-UWinpact on the expected el ection. Again, on this issue,
there was | ess conpel | ing evidence regarding Ayala and his crew

Regarding the el ement of "prinmary purpose”, as indicated earlier in
this Section, | conclude that General Gounsel was unable to prove by a
pr eponder ance of the evidence that Ayala's crewwas hired for the prinary
purpose of voting in elections; however, | find that the evi dence does
preponderate in favor of the General Counsel on this issue wth respect to
A cantar for the many reasons set forth above. | do not question Royal's
desire to expand and diversify its operations by introducing wap nachi nes and

that it was vitally interested in having both nachi nes
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produce efficiently and economcally. | further find that the evidence did
establish that Alcantar and his crew did operate their nachine satisfactorily;
however, there is little question that Alcantar's crew was chosen with an eye
nore to the antici pated Teanster support they could provide than to the
expect ed work product. The evi dence was substantial that there had been an
agreenent and a concerted effort by the union and the Respondent to nake
A cantar's crew solidly Teanster supporters. Thus, in this case, Royal's
"controlling" criterion for choosing Al cantar, and Alcantar's control|ing
criterion for choosing his crew rather than sone other workers who were
equal ly or better suited to performthe job, was the know edge of the pro-
Teanster, anti-UWsentinents of the persons hired.

Here, where Respondent’'s primary purpose for hiring A cantar and
Acantar's prinary purpose for hiring his particul ar crew workers, as opposed
to other equally qualified and avail abl e workers, was the expected support the
workers woul d provide to the Teansters, | find that an 1154.6 viol ati on has
occurred. Additionally, | conclude that the stilted hiring of the A cantar
crewsignificantly interfered wth, restrai ned and coerced the enpl oyees in
the exercise of their Section 1152 rights. | find that at the very least, the
actions Respondent took to subvert the secret ballot el ection process
established for farmworkers by the ALRA viol ates Section 1153 (a).

Regardi ng the charge against Ayala' s crew, in accordance wth

ny findings and reasons set forth above, | recommend
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that it be di smssed.

N
THE REMEDY
Uoon the basis of the entire record, the findings of fact, and
concl usions of law and pursuant to Section 1160.3 of the ALRA and havi ng
found that Respondent has engaged in certain unfair |abor practices within the

neani ng of the ALRA | hereby issue the follow ng recormended:

CRDER

Respondent, its officers, its agents, and representatives shall:

1. Cease and desist frominfringing in any manner upon the rights
guaranteed to enpl oyees by Section 1152 of the ALRA and specifically from
repeating in the future any of the unfair |abor practices found to have been
coomtted in this Decision.

2. Publish and nake known to its enpl oyees that it has violated the
ALRA and that it has been ordered not to engage in future violations of the
ALRA, as specified in the proposed Notice to Enpl oyees, appended to this
DCeci sion as Appendi x |. The Notice, in English and Spanish, shall be nmailed to
all enpl oyees of the Respondent whose names appear on its payrol| between
Qctober 1, 1976, and the tine of nmailing, if they are not then enpl oyed by
Respondent. For all current enpl oyees, and for those hired by Respondent for

six nonths followng its initial
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conpliance with the Oder, Respondent shall provide wth their first pay check
the attached Notice and its Spanish translation. Arepresentative of
Respondent shal|l further be required to read the Notice to Enpl oyees, in
Engl i sh and Spani sh, during work tine in the presence of an ALRB agent, who
wll remain avail able to answer enpl oyee questions after departure of the
Royal representative. For the sane six nonth distribution period, Respondent
shal | post the Notice and the Spani sh transl ati on conspi cuously at all offices
of Respondent, in all buses used by Respondent, and at any other |ocations
wher e enpl oyees congregate or where a substantial nunber of enpl oyees are
likely to see it.

3. Require Manuel Alcantar to read the statenent entitled "Apol ogy
of Manuel Al cantar”, appended to this Decision as Appendix Il, to the wap
nachine crews in the presence of an ALRB Field Examner and a representative
of the charging party.

4. Inthe event the election held on March 3, 1977, at Royal
Packi ng Gonpany is set aside, Respondent shall grant one full day per week
access for one organi zer per crewto any uni on recogni zed by the ALRB t hat
desires to attenpt to organi ze the Royal enpl oyees, such access to comnmence
when the el ection is set aside and to continue until such tine as anot her
el ection is hel d.

5. Gonpensate (if it has not already done so) the agricul tural
enpl oyees who testified for the General Gounsel in this hearing for the | oss

of wages they incurred in testifying or waiting to testify.
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6. Make periodic reports to the ALRB, illustrating the steps it has
taken to conply with the Board s Q der.

Cated: April 23, 1977.
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APPEND X |
NOTI CE TO EMPLOYEES

| ssued and Posted by Oder of the
AGR AQLTURAL LABCR RELATI ONS BOARD
An Agency of the Sate of Galifornia

After a hearing in which all parties presented evidence, an
Admnistrative Law Oficer of the Agricultural Labor Rel ations Board has
decided that the Royal Packing Gonpany viol ated the Agricul tural Labor
Rel ations Act, and has ordered us to notify you that we have violated the | aw
and that we will respect the rights of all our enployees in the future.

Royal Packi ng Gonpany recogni zes that its enpl oyees have the right to
choose whi chever union they want or no union, and promses that no retaliatory
action wll be taken no natter how the enpl oyees vote. In fact, the conpany
urges all enpl oyees to take part in the el ecti on process.

The | aw provi des that all enpl oyees have the right to organi ze and choose
any union they desire or no union. This right cannot be interfered wth by
anyone, including the conpany or its forenen, or any union. The enpl oyees al so
have the right to talk wth representatives of any union and sign aut ho-
rization cards for any union as long as it does not interfere wth their work.
The conpany intends to conply with the | aw and hereby encourages the enpl oyees
to exercise their rights under the law The conpany recogni zes that because it
I's necessary for the conpany to have forenen in the fields and on the buses,
sone workers mght believe that they are bei ng wat ched by the foreman when t he
enpl oyees are speaki ng wi th union organi zers or signing union authorization
cards. The conpany wants to nake it clear that enpl oyees are free to sign
uni on cards, speak with union organi zers, and vote for the union of their
choice and that no retaliation wll be taken agai nst themfor doi ng so.

The conpany cannot and wi |l not pressure you, watch you, threaten you, or
question you in connection with union activities, The right to choose which
uni on the enpl oyees want is their right and no one el se's.

VE WLL NOI do anything that interferes with, restrains or coerces you
wth respect to these rights. Mre specifically,

VE WLL NOTI i n any nanner show favoritismto the Teansters, by, inter
alia, allowng the Teansters full and unlimted access to the enpl oyer's
property and enpl oyees during working hours, for the purpose of canpai gni ng
and organi zing, while denying simlar access to UFWorgani zers.



VE WLL NOTI threaten or intimdate enpl oyees by maintaining a list of UFW
supporters, claimng to have a list of UAWsupporters, readi ng enpl oyee nanes
froma list of UAWsupporters, or otherw se giving the inpression that the
conpany knows who is or is not a supporter of the UFW

VEE WLL NOT iterrogate or question enpl oyees regarding their union
nenber ship, activities or synpat hi es.

VEE WLL NOT engage in surveillance or create the inpression of
survei |l | ance of our enpl oyees' union activities.

~ VE WLL NOT wil [ fully arrange for persons to becone enpl oyees for the
prinmary purpose of voting in union representational elections.

VE WLL NOT in any other nmanner interfere with, restrain or coerce our
enpl oyees in the exercise of their right to self-organization, to forml abor
organi zations, to join or assist any |abor organization, to bargain
collectively through representatives of their own choosing, or to engage in
concerted activities for the purpose of collective bargai ning or other nutual
aid or protection, or to refrain fromengaging in any and all such activities.

VEE WLL pay all our enployees for the tine they spent testifying or
waiting to testify at the ALRB hearing held in this natter.

DATED, ROYAL PACKI NG GOMPANY

By

This is an Gficial Notice and nust not be defaced by anyone.




APPEND X |1 |

Royal Packing Conpany recogni zes that its enpl oyees have the right
to choose whi chever union they w sh or no union, and promses that no
retaliatory action will be taken, no natter how the enpl oyees w sh to vote.

|, Manuel A cantar, promse not to interfere with or threaten any
enpl oyees who exercise their rights under the ALRA

o To all of those who were affected by ny reading of the Chavista
list in January of 1977, | ask you to accept ny apol ogies. | al so apol ogi ze to
M guel Zazueta and Lydia Slva for any disconfort | have caused t hem

| recogni ze that you have the right to choose a union if you desire
one.

As a foreman of Royal, | will not participate in any activity in
violation of your rights under the ALRA

_ If at any tine you observe that | amnot conplying wth the
promses | have nade here today, please remnd ne, the Royal Packing
Gonpany, and the ALRB so | can correct ny actions.

Thank you,

MANLEL ALCANTAR



STATE GF CALI FORN A
AR AGLTURAL LABCR RELATI ONS BOARD

ROYAL PACKI NG COMPANY, CGase Nos.: 76-CE101-E
76- CE-101- E
76- CE-103- E
76- CE-104- E
76- CE- 108- E
76- CE-112-E
76- CE-119-E
76- & 121-E
76- CE- 122-E
76- CE- 129-E
76-CE-137-E
77-C&2-E
77-C&11-E
77-CE23-E
77-C&31-E
77-C& 36-E
77- & 66- E

Respondent
and

WN TED FARM WIRKERS GF AMER CA,
AFL-A Q

Charging Party,

N e e N N N N N N N N N N N N N N N N N N

Byron S. Georgiu, Esqg., Legal Gounsel,
and David Arizmendi, both of H Centro,
Galifornia for the General Gounsel

Dressier, Soll & Jacobs by Wyne A
Hersh, BEsg. and Robert P. Roy, of
Salinas, Galifornia and Newport Beach,
Galifornia, respectively, for Respondents

Susan Alva, of Cal exico, CGalifornia,
for the Charging Party.

SUPPLEMENT TO DEQ SI ON DATED APR L 23, 1977
RBERT A DISDORQ Admnistrative Law G ficer:

STATEMENT - THE CASE
Oh May 2, 1977, the Executive Secretary of the ALRB issued ny

Decision dated April 23, 1977, wth respect to the above-captioned cases.
Septenber 7, 1977, General Qounsel



filed wth the ALRB a notion to reopen the record and renmand certai n i ssues
to the Admnistrative Law Gficer for the taking of further evidence and
reconsi deration of the Decision. On Cctober 12, 1977, the Executive
Secretary issued an order granting General Gounsel's nmotion in part as
fol | ows:
~"1. The record as to the substantive i ssue of whether the
machi ne wap crew of Antonio Ayala was discrimnatorily hired in
violation of Labor Code Sections 1153(a) and (c) and 1154.6 is
reopened to allowtaking of oral testinony of Rchard Garcia. The
enpl oyer wll be allowed to present reasonabl e rebutting evidence as
to Rchard Garcia' s testinony. The record is al so reopened to al | ow
t he subm ssion of the docunents identified as Appendices A° B, and C
of the General (ounsel's notion and reconsideration by the Admnis-
trative Law Oficer of his factual findings concerning the alleged
violations in light of these docunents. The parties wll be allowed
reasonabl e argunent in regard to these docunents.
3. The notion of the General Counsel to reopen the record
for reconsideration of the proper renmedy, if a violation is found
inthe allegedly discrimnatory hiring of the Ayala crewis
granted. ..."
1 Decenber 2, 1977, General Counsel filed wth the Executive
Secretary a "Stipulation and Agreenent” signed by the parties and the
Admnistrative Law Oficer wherein it was agreed that Appendices A B, and C
woul d be admtted into the record as General Counsel Exhibits G358, G&%9, and
AX0. The introduction of further evidence was waived by all parties, and al
parties agreed to present witten arguments "wth respect to the two i ssues
reopened by the Board s order of Cctober 12, 1977, possibl e reconsi deration by
the Admnistrative Law CGficer of his factual findings concerning the alleged
discrimnatory hiring violations involving the wap nmachi ne crew of Antonio

Ayal a, and reconsi derati on



of the proper remedy for the discrimnatory hiring found in the A cantar
crew and which may be found in the Ayala crew "
GONQLUSI ON
After careful consideration of the additional evidence and the
posthearing briefs submtted by General Counsel and Respondent :

A | herewth affirmthe dismssal contained in ny Decision dated

April 23, 1977, with respect to General Counsel's charge that Antonio Ayal a's
crewwas W llfully hired for the purpose of arranging for themto becorne
enpl oyees for the prinmary purpose of voting in the el ections.

B. Because of the Alcantar crewdiscrimnatory hiring and its

effect on the election of March 3, 1977, | herewith nodify the renedy

contained in ny Decision dated April 23, 1977, to add the follow ng to the
recormended CRDER  "The el ection conducted on March 3, 1977, is set aside, and
until such tinme as another election is held, Respondent shall grant to the UFW
two full days per week access for two organi zers to each wap machi ne crew
working at that tine."

M affirmation of ny Decision dated April 23, 1977, and ny
recommended addi tional renedy are based upon the fol | ow ng findings of fact

and anal ysi s:

FIND NGS GF FACT AND ANALYS S

Reference is hereby nade to the F ndings of Fact,
Anal ysi s and Concl usi ons contai ned in ny Decision dated April 23, 1977, which
thereby nakes it unnecessary to repeat here rmuch of the extensive di scussion

contained in that Decision. The Deci si on



did not expressly state that conduct commtted in Arizona nay constitute an
unfair |abor practice where it has inpact on protected activity in California;
however, | herew th unequivocal |y assert that ny dismssal of the Ayala crew
discrimnatory hiring charge was and is based upon ny scrutiny of all relevant
evi dence bearing on that charge, including Arizona conduct.

| agree wth General (ounsel that conduct coomtted in Arizona nay
constitute an unfair |abor practice where it has inpact on protected activity
in Galifornia, as for exanple an offense coormtted during a Galiforni a
organi zing drive which tenporarily crosses over into Arizona. The
discrimnatory hiring charge involving the Ayala crew rai ses that precise
| ssue because if the hiring was unlawful ly discrimnatory, it had and
continues to have a significant inpact on the organi zati onal process and
protected activity here in Galifornia. Royal Packi ng Conpany enpl oyees spend
al nost 90 percent of their working year in Galifornia. Dscrimnatory hiring
in Arizona could have substantial inpact on the right of the workers and
unfavored unions to petition for an election in Galifornia. The Galiforni a
ALRA permits unions and enpl oyers to lawfully negotiate contracts only after
the ALRB has certified a bargai ning representative that has received a
najority of the votes of the bargaining unit enpl oyees in a secret ball ot
el ection. Therefore, unlawful discrimnatory hiring in Arizona could be a
prime exanpl e of the type of Arizona activity over which the Board can and
nust assert jurisdiction in order to preserve and protect the rights of

Cali forni a enpl oyees



frominfringenent east of the Golorado Rver. However, | find that the
adm ssi bl e and rel evant evi dence (including Arizona and California conduct)
presented in this case does not preponderate in favor of General Counsel's
charge regarding the Ayal a crew

The unlawful discrimnatory hiring of the Alcantar crew was proved
by a preponderance of the rel evant and adm ssi bl e evi dence, whi ch evi dence
i ncl uded conduct in Arizona and in California Ex-Teanster organi zer Gscar
Gonzal es testified that he was under instructions to nmake sure that A cantar's
crewwas filled wth solid Teanster supporters. He recall ed conversations wth
Respondent supervisor Mark Sms relating to the hiring of Manual A cantar
wth aviewto filling the wap machi nes wth 100 percent Teansters. The
conversations took place in Yuma, Arizona. This evidence substantially
contributed to the total evidence preponderating in favor of the charge that
the Alcantar crewwas discrimnatorily hired.

nh the other hand, wth respect to the Ayala crew the evidence did
not directly inplicate Antonio Ayala in any conspiracy to fill Ayala s crew
wth 100 percent Teansters. scar Gonzal es and ex- Teanster organi zer Martha
Cano testified that they overheard conversations between Teanster supervisors
Roy Mendoza and R chard Garcia pertaining to a plan to provide Ayal a s wap
nachi ne w th pro-Teansters. However, there was no credi bl e direct evidence
that Ayala or any other conpany representative wllfully hel ped the Teansters
to inplenent that plan. The testinony of Ayala that he utilized the Teansters'

office in



Sonerton, Arizona to help fill his crew when he arrived there bears on the
issue inferentially. But, as | indicated in ny previous decision, that conduct
on the part of Ayala was not unreasonabl e under all of the circunstances and
shoul d not constitute an unfair |abor practice. The above-nentioned t el ephone
conversations between Mendoza and Garcia relating to Ayal a' s crew were bet ween
Teanst er supervisorial personnel only and did not include Ayal a and/or any

ot her Respondent supervi sor. That evidence does not support an unfair | abor
practi ce charge agai nst Respondent. It was not trustworthy evidence wth
respect to proving the truth of the natters asserted in the all eged
conversations. They were considered as statenents offered to prove that they
inparted certain know edge, information, or belief to the declarants (see

Peopl e v. Roberson (1959) 167 CA2d 529, 334 P2d 666). Al so, uncorrobor at ed

hear say does not constitute substantial evidence upon which a finding may be
based. NLRB v. Anal ganated Meat Qutters & B W (9th dr. 1953) 202 F2d 671,
NLRB v. Yutana Barge Lines, Inc. (9th dr. 1963) 315 F2d 524; ALRB Regul ati ons
20272.

A cantar cane to Respondent fromthe Teansters with the intent to
fill his wap nachine crew w th pro-Teanster enpl oyees, whereas Ayal a had
al ready been a Royal supervisorial enployee when he was chosen to supervi se a
wap nachi ne. He had no di scerni bl e Teanster connections, and he had
reasonabl e busi ness purpose for seeking help fromthe Sonerton Teanster office

to fill his crew



REMEDY

By virtue of the Board's order to reopen and renand and t he
parties' agreenent entered into on Decenber 2, 1977, | have nodified the
renedy of ny previous Decision so as to provide that the el ection be set aside
and for expanded access for the UPWto Respondent's wap nmachine crews in an
effort to remedy the unfair | abor practice coomtted by Respondent wth
respect to the discrimnatory hiring of the Alcantar crew A though the
evidence did not support a finding that the Ayala crewwas simlarly
unlawful ly hired, it did establish that both wap nachine crews were |argely
pro- Teanster and anti -PwY A though that, in and of itself, does not
constitute an unfair |abor practice, the magnitude of the unfair |abor
practice conmtted wth respect to the unlawful discrimnatory hiring of the
A cantar crewand its effect on the election justifies extendi ng expanded
access to the UPWw th respect to any Respondent w ap nachi ne crews working at
the tine. Further, expanding UFWaccess to any wap nachi ne crew worki ng at
the tine wll serve to discourage efforts to thwart the renedy by juggling
wrap nachi ne supervi sors and/ or crew nenbers.

General (ounsel suggests that Respondent be required to hire a

nunber of pro- UAWenpl oyees equal to the nunber of pro-

1/ The wap rmachi ne crews consi st of 60-65 enpl oyees. A change in only
15 votes woul d have resulted in a run-off election and a change in 32 votes
woul d have given the UFWa clear najority.



Teanster, anti-UWenpl oyees hired in the wap nmachi ne crews and that the ALRB
decline to accept an election petition filed by any party until the

appropri ate nunber of neutralizing enpl oyees have been hired. | do not adopt
General (ounsel ' s suggest ed renedy because it seens to achi eve ends ot her than
those which can fairly be said to effectuate the policies of the ALRA In

Virginia Hectric and Poner Conpany v. NLRB, 319 US 533, 12 LRRM 739 (1943),

the ULhited Sates Suprene Gourt upheld an NLRB renedi al order; however, the
Gourt sets a standard that nust be adhered to as foll ows:
"It should stand unless it can be shown that the order is a patent

attenpt to achieve ends other than those which can fairly be said to
effectuate the policies of the Act." Mirginia Hectric, 12 LRRMat 742.

The recent opinion filed on February 21, 1978, in the Gourt of
Appeal of the Sate of California, Fifth Appellate Dstrict (5 Av. 3446), in
the case of Pandol and Sons v. Agricultural Labor Relations Board and Uhited

Farmworkers of Anerica, affirmed that wth respect to the NLRB and the ALRB,

the relation of renedy to policy is peculiarly a natter of admnistrative
conpetence and that the ALRB has authority to devise renedies to further the
policies of the ALRA The opinion also affirned the philosophy that the renedy
shoul d be consistent wth the policies of the Act. Thus, the Gourt struck one
of the renedi es ordered by the Board on the fol | ow ng grounds:
"However, the Board s order granting access unlimted as to the
nunber of URWorgani zers is contrary to the policies of the ALRA and the

access regulation itself. . . . Access without restriction mght result
ininterference wth



petitioner's farmng operations and create a volatile situation. It also
could result in undue coercion of enployees. Cbviously, the nunber of
organi zers all oned on an enpl oyer's prenises nust bear sone reasonabl e
relationship to the nunber of enpl oyees on the premses. Thus, the Board
shoul d have specified the nunber of additional organizers it believed
necessary to conpensate the UFWfor the denial of access. If this had
been done, we coul d reviewthe propriety of the order.

The portion of the order allow ng access wthout regard to the
date of election certification also is contrary to the rational e of the
access rule--to all ow unions to organi ze enpl oyees with the ai mof being
el ected and becomng their certified bargai ning agents. As petitioner
points out, this portion of the order serves no purpose and conflicts
wth the Board s regul ation barring access shortly after the el ection
ballots are counted. ..."

| conclude that the inplenentation of General (ounsel's suggest ed
remedy that Respondent be required to hire pro-U~Wenpl oyees woul d achi eve
ends other than those which can fairly be said to effectuate the policies of
the Act. This woul d be so because its inplenentation by the ALRB would, in
effect, require an agricultural enployee to swear allegiance to a particul ar
union as a condition of enploynent at Royal Packing Conpany. Thus, the secret
bal | ot el ecti on becones a nockery, and the highest formof protected activity
under the ALRA (the worker's right to choose any union or no union) is
undermned. The Act's intent to bring certainty and a sense of fair play to
the agricultural fields of California would be frustrated by such a "renedy. "
I ndeed, "two wongs don't nake a right."

Dated: March 16, 1978.

Respectful |y submtted,

RCBERT A D19 DORO
Admnistrative Law Gficer, ALRB
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DA S AN

S atenent of the Case

RBERT A DISDRQ Admnistrative Law Gficer: This case was
heard by ne in Salinas, California, comencing on June 27, 1977, and
termnating on Septenber 29, 1977. The case invol ves several unfair |abor
practice charges which were consolidated for hearing wth el ection objections
filed by the Uhited FarmVWrkers of America, AFL-Q O (hereafter "UFW). The
unfair |abor practice allegations decided in this case are contained in
General (ounsel's First Arended Conpl aint, dated June 24, 1977 (S QCX- 5),E as
clarified by the B Il of Particulars Goncerni ng Paragraph 10d of F rst Arended
Gonpl ai nt, dated June 28, 1977 (S QCX-6).

The el ection objections decided in this case are contained in the
Board' s "Qder Ganting Mtion to Consol i date; Arended Notice of Hearing;
Qder of Partial Dsmssal; and Oder of Total Dsmssal" (SWW9), "Qder
O smssing (bjections” (SUW11), and "Qrder Ganting in Part Request for
Review of Order of Partial Dsmssal of (bjections Petition (S UW12).

H ndi ngs of Fact and Anal yses and Goncl usi ons

. Jurisdiction.
The parties do not challenge the Board's jurisdiction in this
matter. Accordingly, | find that the enpl oyer is an agricultural enpl oyer

w thin the neaning of Labor Code Section

1/ Exhibits in the Salinas hearing are distingui shed fromthose admtted
in B GCentro by the letter S preceding the |etter designations indicating the
party who offered the exhibit, i.e., Qis General Counsel; Ris Respondent;
UFWis United FarmVWrkers; A is Agrupaci on.



1140.4(c), that the UFWis a | abor organi zation w thin the neani ng of Labor
Code Section 1140.4(f), and that a representation el ecti on was conduct ed

w thin the neaning of Labor Code Section 1156. 3.

1. Aleged Msconduct.

Royal Packi ng Gonpany (herei nafter "Royal ") grows, packs, and shi ps
lettuce in Galifornia and Arizona. It acts through various agents and
supervisors wthin the neaning of Section 1140.4 (j) of the ALRA for whose
actions Royal is responsible under Chapter 4 of the ALRA dealing wth unfair
| abor practices. By stipulation of the parties, the pleadings, and a
pr eponder ance of the evidence, | find that these supervisors include Don Hart,
Mark Sms, David Hart, R cardo Ramrez, Esteban Duran, Gl berto Ramrez,
Antoni o Ayal a, Manuel Al cantar, Jesus Lorenzana, Gabriel Gastillo (during the
period in Decenber of 1976, when Ayal a was on vacation and Castillo served as
forenman of that wap machine crew), Jose Alfaro, Frank Solorio, Linda Lira
(whil e she was functioning as foreman of a wap nachine), Carlos Rosas (while
he was functioning as forenan of a wap nachine), and Joe Chavez.

I wll first discuss and decide the unfair |abor practice charges
brought by General Gounsel and then | wll discuss and decide the el ection
obj ections presented by the UFW A Institution of the New Medi cal H an.

Paragraph 10(a), in conbi nation wth paragraphs 11 and 12 of the
Frst Arended Conpl aint, alleges that Respondent violated Sections 1153 (a)
and (b) of the ALRA by instituting a. new nedi cal plan. General CGounsel
charges that Royal :



"n or about January 11 and 12, 1977, and continuing to date, through its
agents, Don Hart, Mark Sms, and Joe Chavez, interfered wth the
workers' right of free choice by instituting a new nmedi cal plan for the
purposes, singly and in conbination, of inpeding UFWorgani zati onal
efforts, discouraging support for the UFW encouragi ng support for the
organi zation assisted, interfered wth, and domnated by the conpany, and
rendering nore likely a no union victory or a victory for the conpany
control | ed | abor organization in any el ection conducted after the
increase in nedical benefits.” Paragraph 10(a) of the Frst Amended
Gonpl aint (S GG5).

Al parties agree that the evidence introduced at the H Cento
heari ng conducted during February and March of 1977 (case nos. 76-CE 101-E et
al) was admssible in support of their respective positions on the nedi cal
plan al l egation, and no further evidence was presented on behal f of any party
at the Salinas hearing.

A new nedi cal plan was instituted at Royal effective February 1
1977. Royal had been and still is a party to a pre-ALRA col |l ective bargai ni ng
agreenent wth the Wstern Conference of Teansters covering the period from
July 16, 1975 through July 15, 1978; that collective bargai ni ng agreenent
contains an article entitled "Health and VWl fare" whi ch obligated Royal to pay
the premuns for a nedical plan which contained the sane benefits as those set
forth in Vestern G owers Assurance Trust Plan 22 (see G557, 57a). Subsequent
to the execution of the above-rmentioned col |l ective bargai ni ng agreenent, Royal
executed a "Resol ution of Reopener of Véges" (R 2), in Septenber of 1976,
whi ch provided that the P an 22 nedi cal coverage was to be termnated, and
ef fective Novenber 1, 1976, the enpl oyees woul d henceforth be covered under
the provisions of a Health and Wl fare Trust Fund to be established by the
Teansters, into which Royal woul d pay 20 cents per conpensi bl e hour per
covered enpl oyee. According to the evidence presented in our hearing, this

trust fund



was never established. Royal then entered into another agreenent with the
Teansters entitled Menorandum of Unhderstandi ng (R 13) under whi ch Royal agreed
to provide a nedical plan "providing the sane benefits as Wstern G owers
Assurance Trust P an 23" (GG42, 42a). A Menorandum of Understandi ng was
signed January 21, 1977, and provided that benefits woul d be effective
February 1, 1977. Sonetine in January of 1977, Royal enpl oyees were given
Spani sh | anguage copies of the new nedical plan (G42) and a letter to Don and
Jack Hart, fromtheir insurance agents, conplinenting themfor their "on-goi ng
concern toward their enpl oyees' happi ness and security" (GG43, first sheet).

The "Pan 23" instituted by Royal, effective February 1, 1977, is
clearly a better plan than Plan 22. P an 23 pays $8.00 as conpared w th $6. 00
daily benefits toward treatnent in a doctor's office. P an 23 al so provi des
for pregnancy benefits to a maxi rumof $700 as conpared with Plan 22's $500.
Additional ly, P an 23 provides for extensive dental care, whereas M an 22
provi ded no dental benefits at all. Accordingly, | find that the institution
of the new nedical plan by Royal clearly increased the benefits toits
wor ker s.

NLRB precedents, as well as ALRB deci sions, unanbi guously establish
that a wage increase or an increase in benefits can be a violation of the |aw
if itsintent or effect istointerfere wth the organi zational rights of
workers, and it is not necessary for there to be any threats nade at the tine
of the increase, or for the increase to be conditioned upon nonparticipation
of enpl oyees in union activity NNRB v. Exchange Parts, 375 US 405, 55
LRRM 2098 (1964); Rupp Industries, NLRB, 88 LLR R M 1603 (1975);
International Shoe, NNRB, 43 L.LRR M 1520 (1959). Mol ati ons have been found
whet her t he




i ncreased benefits occurred prior to the representation election, during
the union organizational drive, or after an election. See NNRB v. Gy
Arcraft Gorp., 468 F2d 562, 81 LLRR M 2613 (5th Grr.

1972); NNRBv. WKRG TV, Inc., 470 F2d 1302, 82 L.RR M 2146 (5th Qr.

1973); NLRB v. Furnas Hectric (., 463 F2d 665, 80 LLRR M 2836 (7th dr.

1972). The ALRB precedents will be cited and di scussed bel ow

The cases indicate that the institution of an increase i n wages or
benefits during an organi zati onal canpaign is presuned to have been done wth
the intent to interfere wth the enpl oyees' right of free choice. Therefore,
when such an increase is instituted by the enpl oyer during an organi zati onal
canpai gn, the enpl oyer has the burden of explaining and justifying its

institution. In Hansen Farns, 2 ALRB Nb. 61 (1976), the ALRB adopted the

"economc realities" analysis found in NLRB cases in addressing the issue of
the effect of an enployer's increase of benefits to his enpl oyees nmade during
a vigorous organi zational canpaign in an election case. That is, was the

I ncrease an unfair use of the enployer's economc position? If so, didit
interfere wth protected enpl oyee rights?

Application of the "economc realities" analysis to the facts in
our case is useful in determning whether the increase in nedical benefits at
Royal interfered wth enpl oyees' Section 1152 rights in violation of Section
1153 (a), and/or assisted the Agrupacion, in violation of Section 1153(b). The
context wthin which the increase was instituted conpels ne to concl ude t hat
it was instituted during an organi zati onal canpaign and that it tended "to
interfere wth the free exercise of enpl oyee [ Section 1152] rights under the

Act." See Prohoroff Poultry Farns, 3 ALRB No. 87 (1977), quoting




Qooper Thernoneter Go., 154 NLRB 502, 503, n. 2, 59 L.RR M 1767 (1965). The

above- nenti oned context w thin which the increase was provided is as foll ows:
n Septenber 5, 1975, the UFWfiled a petition for certification at Royal. The
Teansters intervened. On Septenber 17, 1975, an el ecti on was conduct ed whi ch
the UFWwon by a plurality, but not a najority of the votes cast. Pursuant to
awitten stipulation signed by all parties, a run-off el ection was held
between the UFWand the Teansters on Septenber 25 and 26, 1975. The Teansters
won the run-off election. The UFWobjected, and on February 5, 1976, the Board
found that certain conpany statenents nade between the first and second

el ections constituted threats of reprisal for supporting the UAWand therefore

set the election aside. See Royal Packi ng Gonpany, 2 ALRB No. 29 (1976) (GG

16). On Decenber 23, 1976, Royal enpl oyees Juan de D os and Javier Noriega
attenpted to file a petition for certification on behal f of a group of

enpl oyees cal | ed "Trabaj adores de | a Royal Packi ng Gonpany” (GG52, S GG 30).
The petition was defective in certain respects, and therefore was rejected.
Decenber 24, 1976, the Teansters filed a petition for certification (76-RG 26-
E) and the UFWi ntervened on Decenber 28. The above-nenti oned " Tr abaj ador es"

I ntervened on Decenber 29, 1976 (G554, GG 55, S G530). On Decenber 30, 1976,
the Teanster petition was di smssed because of the fraudul ent procurenent and
filing of the forged authorization cards (G517). Onh Decenber 31, 1976, the
UFWfiled a petition for certification (76-RG27-E), which was w thdrawn on
January 4, 1977 (G18, S G>30). During the nonths of January and February,
1977, organizational activity continued by the UFW as well as by anot her

group cal l ed the I ndependent Union of Agricultural



Vorkers (hereinafter 1UAW, forned by two forner Teanster organi zers, Gscar
Gonzal es and Martha Cano. The Teansters were not overtly active during this
period because of URWTeanster jurisdictional negotiations in progress at the
time. During this period of intense organizational activity, i.e., January and
early February, 1977, Royal engaged in a no-uni on canpai gn which was initiated
by a series of discussions or tal ks between the workers and Don Hart wherein
M. Hart endeavored to answer worker questions and explain to the workers the
conpany position wth respect to Royal's desire to have the workers try a year
of "no union.” During this series of tal ks which occurred in January, Royal
al so distributed conpany leaflets informng the workers that Royal woul d soon
be substantially inproving its nedical benefits plan (G542, GZ43). The new
nedical plan did, indeed, go into effect on February 1, 1977. During this sane
period (January and early February, 1977), vigorous organi zational activity
was conducted by a worker group cal | ed "Agrupaci on de Trabaj ador es
| ndependi entes and Royal Packi ng Gonpany.” This organi zational activity
culmnated in a petition for an el ecti on which was filed on February 23, 1977
(77-RG11-E). Oh February 25, 1977, the UFWand the | UAWIi ntervened (S UFW2
and 3). A pre-election conference was hel d on February 28, and on March 3,
1977, the election was held. The results were Agrupacion, 108; UFW 62; no
union, 14; 1UAW 2 (S UFWS5). The UIFWand the UAWTiled petitions to set the
el ection aside pursuant to Section 1156.3(c) of the Act (S URW6 and 7).
Sgnificant testinony and ot her evidence supporting ny concl usi on
that the institution of the new nedical plan interfered with the workers'

rights under the Act consists of the foll ow ng: Don



Hart testified that he knew the Teansters were in the process of wthdraw ng
fromagriculture, and that he had preferred the Teansters to the UFW since
they had al ready been working under a Teanster contract. S nce they were now

| eaving the fields, he felt it was appropriate to suggest to the workers that
they try "no union" for one year. M. Hart, with Joe Chavez transl ating,
visited the crews, sonetines trio by trio, and engaged i n di scussi ons and
question and answer repartee. Wtness Lydia S lva (a Royal wap nachi ne
worker) testified that Don Hart, Joe Chavez, and Mark Sms went to the fields
sonetine in January to canpaign for no union. They said that if the workers
woul d hel p themby voting no union, for one year after no union won, the
workers could work out a contract with the conpany (TR 5:427), and that
benefits i ke the nedical plan would continue (TR 5: 428:1). But one week
later the plan was significantly inproved (TR 5: 428:16-19, and 5:429:5-9).
Manuel Al cantar (a wap nmachi ne supervisor) told Lydia's crewthat there woul d
be two new plans they did not have before (TR 5:428: 20-25). As A cantar handed
her a copy of the new plan (G>42), he said to Lydia, "Here, so you can vote
for Chavez, and you learn it by heart so you don't be asking" (TR 5:432: 2-5).
Imedi ately thereafter, he gave her a copy of the letter to the Harts from
Marsh and McLennan (i nsurance brokers) (GG43) (TR 5:432: 6-16). Luis Loza, a
nenber of the Glberto Ramrez ground crew, testified that, in response to a
guestion by a fell ow worker regarding the benefits of having no union, Don
Hart said that the workers woul d be getting a better nedical plan and a dental
plan (TR 6:567:1-10). Nenecio Duarte, a nenber of the Alfaro ground crew,
testified that Don Hart went to each trio in his crew and asked the workers to

pl ease



help himin the el ection by voting no union (TR 7:659: 14-16). Hart told Duarte
that the Royal Packing Conpany and its workers didn't have anything to do wth
the Teansters any nore (TR 7:659:18-23). Hart also said that he woul d prom se
thembetternent, good benefits, and good sal ary or good wages (TR 7: 660-9-12
and 7:685). In particular, Hart promsed a good nedical plan for all the
workers (TR 7:661:1-5). Don Hart specifically told the workers that the
Teansters were leaving agriculture, and that an el ection was going to be hel d
inthe near future (TR 7:675:4-9), and told the workers to vote for no union
(TR 7:675:15). A fewdays |ater, Ml quiados Barrios, the foreman's hel per in
the Alfaro crew distributed copies of G542 and 43 to Duarte and his fell ow
crew nenbers (TR 7: 662-663). General Gounsel witness Carl os O daz was asked on
cross-examnation by Respondent’'s counsel, "Odn't Don Hart through the

transl ation by Joe Chavez indicate repeatedly that he could not nake any

prom ses about a non-union el ection?" (TH 7:693:3-5), to which Odaz replied,
"Al | heard was the promse of the working plan and the nedical plan" (TR
7:693:17-21). Wap nachi ne supervisor A cantar testified regarding the nedical
pl an and the no uni on canpai gn conducted by Royal (TR 4:291 ff.) and confirned
that Don Hart spoke to the peopl e using Joe Chavez as interpreter and that,
anong ot her things, he asked the workers to provide the opportunity to work
for the conpany for one year wthout the union. Don Hart testified that he
first went to speak to the workers about the no union choice sonetine in
January of 1977, shortly after Royal was "petitioned by the UFW (TR

20: 1444: 3), and during the period when there were "a |l ot of rumors going
around about whether the Teansters were going to be in the picture" (TR

20: 1442: 8110). He



further testified that on January 21, 1977, he and the Teansters agreed that
Royal could institute its own nedical plan and that the plan went into effect
on February 1, 1977 (TR 20:1460, 1508). Prior to that tine, Royal, like all
conpani es with Teanster contracts, was operati ng under a plan established by
the Teanster reopener (R 2) (TR 20:1456-1458). Prior to the signing of the
reopener, Royal had its own nedical plan (TR 20:1459). Hart testified that he
began t hi nki ng about expanding the nedical programin My of 1976 (TR 20: 1462-
1463). However, the first overt action he took in regard to the new nedi cal
pl an was approxi nately January 7, 1977, when he went to the Teansters, about
two weeks before the signing of the "Mnorandumof Understandi ng" dated
January 21, 1977 (TR 20: 1463-1464). He entered into the Menorandum of
Under st andi ng because "Royal wanted to inprove our nedical plan' and
"incorporate a dental programinto our nedical plan' (TR 20:1459: 18-20).
Therefore, Royal went to the Teansters, negotiated an agreenent rel asi ng Royal
fromits contractual obligation to contribute to the Teanster mnedi cal pl an and
proceeded to establish its own inproved plan (TR 20: 1459-1460). Hart further
testified that one of his strongest conpetitors, Bud Antle, had a dental
program therefore, he felt that Royal shoul d have an i nproved nedi cal pl an
including a dental programin order to be conpetitive in the industry (TR
20:1463). The Bud Antle dental plan had been in effect sonetine before May of
1976 (TR 20: 1464).

Respondent takes the position that it instituted the inproved
nedi cal plan because of its contractual obligations wth the Teansters to
provide a health and wel fare plan for its enpl oyees and their famlies wth

the same benefits as Véstern G owers Assurance

10.



Trust Pan 23, and that the timng of the institution of the inproved nedi ca
plan did not interfere with the organi zational activities and the subsequent
el ection because the inproved plan was not instituted until "after the
w thdrawal by the Uhited FarmVWrkers of Anerica of their petition for
certification for the agricultural enpl oyees at Royal and with the belief that
all organizational activity had ceased.” | disagree. | find that Respondent
was under no contractual obligation to provide the increased nedical benefits
to its workers. Indeed, Respondent had to negotiate a "Menor andum of
Understanding," releasing it fromits contractual obligation under the
Teansters contract to contribute to the Teansters trust plan, in order to
proceed wth its own plan for its workers. Additionally, the evidence clearly
establ i shed that there were vigorous organi zational activities occurring anong
Royal ' s workers during the nonths of January and February 1977 by the UFW
wor kers' organi zations, the 1UAW and on behal f of "no union.™ In view of the
continuous and intense organi zational activity anong Royal's workers by
various groups during the nonths preceding the March 3, 1977 election, it is
unreasonabl e to adopt the position that the wthdrawal of the UFWpetition
signal l ed a cessation to organi zational activity, thereby naking it
appropriate only three days later (January 7, 1977) to commence overt action
by di scussi ng the new i nproved nedi cal plan and formal |y announci ng and
instituting it on January 21, 1977, effective as of February 1, 1977.

General (ounsel takes the position that Royal kicked off its short-

lived no union canpai gn by substantially increasing

11.



the nedical benefits to its workers, effective February 1, 1977, to a | evel

hi gher than the workers had received under the Teanster contract, thereby
attenpting to show the workers that they woul d be better off sticking wth the
conpany and voting no union than they had been even wth the conpany' s
favorite union, the Teansters, let alone than they would be with the UFW |
find that General Counsel's position is supported by a preponderance of the
evidence. As Justice Harlan stated in NLRB v. Exchange Parts, 375 U S at 490,
55 LLRR M at 2100:

“The danger inherent in well-tined increases in benefits is the

suggestion of a fist inside the vel vet gl ove. Enpl oyees are not

likely to mss the inference that the source of benefits now

conferred is al so the source fromwhich future benefits nust flow and

which may dry up if it is not obliged. "
The fact that the benefits are not conditioned upon voting agai nst the union
Is not controlling if the purpose is that of "inpinging upon . . . freedom of
choi ce for or agai nst unionization, and is reasonably cal cul ated to have that
effect.” Id.

The ALRB cases whi ch have addressed the issue of an effect of an

i ncrease in benefits on organi zational activities are the above-cited Hansen

Farns, supra;, Prohoroff Poultry Farns, supra, Gshita, Inc., 3 ALRB No. 10
(1977); Anderson Farns (o., 3 ALRB No. 67 (1977); MAnally Enterprises, Inc.,
3 ALRB No. 82 (1977) (AL(D at 10-12). The Prohoroff case presents facts

simlar to those in our case. The Board adopted the findings and concl usi ons
of the Admnistrative Law Cficer, who reasoned as fol | ows:
"Wth respect to the heal th insurance, which Respondent contends was
contenpl ated a few nonths earlier and again on Septenber 11, the

record is inconclusive, in part due to credibility problens.
Therefore | make no findings as to

12.



whet her heal th i nsurance was deci ded upon in May or on Septenber 11, as
contended. Even were such a decision nade before the advent of the union
canpai gn and not in response to the organizing effort, the nature of the
timng of the announcenent about heal th insurance, together wth the
other benefits, on Septenber 19, was in response to the UFWeffort and

t heref ore coercive. Mntgonery VWard and Conpany, 220 NLRB 60, 90 L.R R M
1430 (1975). Respondent by promsing the aforenentioned benefits and al so
by granting themas al |l eged, violated Section 1153(a) of the Act."
Prohoroff, supra, ALCD at 11. Accord, Mntgonery Vérd and Conpany, 220
NLRB 60, 90 L.LR R M 1430, 1432 (1975).

The cases cited by Respondent in support of its position are
di stingui shable fromthe facts in our case. NLRB v. Tomrmy' s Spani sh Foods,
Inc., 463 F2d 116, 80 L.LRR M 3039 (9th dr. 1972), dealt wth an enpl oyer

who was found to have initially considered the insurance pl an i ncreases before

the union's appearance on the scene, and therefore, the increase could not be
characterized as sinply a stratagemin response to the threat of unionism The
facts in our case do not support such a conclusion. The case of Drug Fair, 162
NLRB No. 72, 64 LLRR M 1079 (1967), is also distinguishable fromthe facts
in our case by virtue of Drug Fair's enpl oyer having first considered changes
inits stock option plan and its sick | eave plan prior to the union's initial
organi zing efforts, and the decision to institute those benefits was nade
before the union had resuned its organi zing efforts after a period of
Inactivity. Additional ly, the enpl oyer del ayed announci ng and i npl enenti ng the
pl an because of |egitinmate business reasons unrelated to the union

organi zational canpaign. In our case, | find an absence of sufficient show ng
that the timng of the announcenent was governed by conpel ling factors other
than the organi zati onal canpai gns bei ng waged at Royal . The burden of show ng

"other factors" is on the enpl oyer, as pointed

13.



out by Respondent in its brief.
"[T]he granting of enpl oyee benefits during the period i medi at el y
preceding an el ection is not per se ground for setting aside an el ection.
However, in the absence of a showng that the timng of the announcenent
was governed by factors other than the pendency of the el ection, the
Board has set aside elections on the grounds that the granting of
benefits at that particular tine was calculated to influence the
enpl oyees in their choice of a bargaining representative. The burden of
showi ng these other factors is on the Enpl oyer." International Shoe Co.
(1959) 123 NLRB 682, 684.
Based upon al|l of the above, | conclude that the institution of the
new nedi cal plan, with its obvious inprovenents, at a time of intense
organi zational activity preceding the Agrupacion's el ection petition and March
3rd victory, effectively interfered wth the organizational rights of Royal's
workers in violation of Sections 1153(a) and (b) of the Act.
B. Pronoti ons of A cantar, Lira, and Rosas.
Paragraph 10(c) of the First Anended Conplaint (S GG 5) alleges
that Respondent violated Section 1153(a) of the ALRA by pronoting Manuel
A cantar, Linda Lira, and Carl os Rosas because of their support for the
Agrupaci on. General (ounsel argues that, by anal ogy to the di scharge cases,
the pronotions should be found to violate Section 1153(a) in that, "by
inplying to workers that support of the Agrupacion over the UFWw Il result in
wor k advancenent, the pronotions of these persons to supervisory positions
interfere wth the workers' right of free choi ce under the act."
1. Acantar.
The preponder ance of evi dence establishes that Al cantar was

pronot ed fromforeman to supervisor of the two Royal
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wap nachi nes shortly before the March Agrupacion el ection victory. He was a
former Teanster organi zer who, when hired by Royal, had continued to nanifest
favoritismto the Teansters and had engaged in discrimnatory crew hiring and
unl awful interrogation (the coercive reading of the Chavista list), all of

whi ch conduct was found to be in violation of the Act as set forth in ny

Deci sion issued by the Board on My 2, 1977. In addition to the above, the
evi dence establishes that Alcantar's bias in favor of the Teansters was
transferred to no uni on/ Agrupaci on after the Teansters fornmally w thdrew from
organi zational activities in the field. During the week of February 10, 1977,
just before the Agrupacion filed its election petition, Alcantar told all the
workers on the bus that the reason he had been canpai gning for no uni on was
because the conpany asked himto do so (TR 5:416-417). He also told Lydia

S lva and several other workers that if no union wns the el ection, he was
going to be pronoted to supervisor, and that Gabriel Castillo woul d take

A cantar's place as forenan (TR 5:417). A cantar testified that he had known
Soria (an ex- Teanster organi zer and an Agrupaci on organi zer) for two or three
years, and that they had net when they were both Teanster organizers in

Sl inas and worked together organizing Bud Antle in Salinas and several grape
conpani es in the Goachel | a Vall ey and Bruce Church for the January, 1976
election held in the Inperial Valley (STRMI1:5-6). Roy Mendoza, A cantar's
boss when he worked for the Teansters, testified to his continuing
relationship wth Al cantar and the Agrupacion while A cantar was a Royal
supervisor (STRXM: 57-60, 70, 103, 128-129). A cantar was a frequent

visitor to the
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hone of Horentine Qivas, the | eader of the Agrupacion, testifying that
sbet ween Decenber of 1976 and March of 1977, he went there a lot of tinmes,
perhaps nore than 20 tines (STRMI1:23;6-19). Acantar testified that he
went to Horentine Qivas' house the night of the ballot count (S TR
MIl:7ff), and that he was the only Royal forenman or supervisor there during
the cel ebration of the Agrupacion election victory (STRMII:52).

Respondent argues that A cantar was pronot ed
because of his expertise as a | ettuce wap nachi ne supervisor. It is true that
the evidence established that A cantar was the only forenman/ supervi sor at
Royal who consistently produced sufficient lettuce to nmake the operation of
the wap nachi nes economcal |y feasible; however, that does not justify the
timng of his pronmotion. | find that the timng of Alcantar's pronotion
inplied to workers that active and overt support of the Agrupaci on and/or no
union woul d result in work advancenent, and, therefore, A cantar's pronotion
interfered wth the workers' right of free choice under the Act. | agree with
General (ounsel's position that such interference can be found through the
line of cases involving the di scharge of supervisors by extracting fromthat
line of cases the general principle that enpl oyer nanipul ati on of supervisory
status which interferes wth enpl oyees' rights under the Act viol ates Section
8(a)(1) of the NLRA or Section 1153(a) of the ALRA A though the NLRA does not
prot ect supervisory personnel, the National Labor Relations Board has held
that the discharge of a supervisor violates Section 8(a)(1) of the NLRA where

the discharge is considered an "interference wth the enpl oyees'
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right to seek vindication of their ow statutory rights in Board proceedi ngs. "

NLRB v. Leas & MM tty, Inc., 384 F2d 165, 66 L.RR M 2353 (4th dr., 1967)

(citing authority). Generally, the cases invol ve supervisors who were
di scharged either for testifying against their enployers or refusing to engage
in coercive activity at the request of their enpl oyers.

The case of NLRB v. Talladega otton Factory, Inc., 213 F2d
209, 34 LLRRM 2196 (5th dr., 1954), invol ved two supervi sors who were

di scharged for failure to prevent unionization of the enployer's plant. The
Board st at ed:

"In these circunstances, where, as here, the discharges foll owed
immediately on the heels of the union's victory in the Board-conduct ed
el ection, the discharges plainly denonstrated to rank and fil e enpl oyees
that this action was part of its planto thwart their self-

organi zational activities and evidenced a fixed determnation not to be
frustrated inits efforts by any hal f-hearted or perfunctory obedi ence
fromits supervisors. In our opinion, the net effect of this conduct was
t 0 cause nonsupervi sory enpl oyees reasonably to fear that the Respondent
woul d take simlar action against themif they continued to support the
Lhion. For this reason, we find that the di scharges viol ated Section
8(a)(l) of the Act." 3 LLRR M at 2199, n. 4.

See al so, Casino (perations, Inc., 169 NLRB No. 43, 67 LLRR M 1177
(1968); QI Aty "Brass Wrks v. NLRB, 147 NLRB 627, 56 LLR R M 1262
(1966); NLRB v. Dal-Tex ptical Go., 310 F2d 58, 51 L.LR R M 2608 (5th
dr., 1962); NLRBv. Better Mnkey Gip Go., 243 F2d 836, 40 L. RR M
2027 {5th dr.) cert. den. 355 US 864, 41 L.RR M 2007 (1957).

Based upon all of the above, | concl ude that

A cantar's pronotion was nade at a tine and under circunstances so as to
violate Section 1153(a) of the ALRAin that it interfered with the workers'
right of free choice under the act by inplying that support of the Agrupaci on

or no union would result in work advancenent.
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2. Lira

Linda Lira began functioning as foreman of one of the wap
nachi nes by February 22, 1977, which was before the Agrupacion filed its
election petition (SR22;, SG530; STRMII: 53-54). She continued as
foreman until sonetine early in the sutmer of the 1977 Salinas run (S TR
M1:40). She had worked as a wap nachine foreman at Ml F nnerman's for two
years, prior to her comng to work for Royal (STRMI11:84). Mark Sms,
Royal ' s harvest supervisor and the nmanagenent official who pronoted Lira,
testified that he had observed her work in the fields and that he consi dered
her to be the unofficial foreman on Ayal a's wap nachi ne because she was very
vocal if the work was not done correctly (STRI1:25-26). A cantar testified
that Lira was not his selection for wap nachi ne foreman, but that Mark Sms
wanted a fenal e forenan since no other wonan was a forenan for Royal even
though the majority of workers on the | ettuce wap nmachi ne were wonen (S TR
M11:48-50). General Gounsel argues that Lira was pronoted because of her pro-
Teanster, pro-conpany, pro-Agrupacion stance. It is true that the evidence
establishes that Lira could be fairly characterized as pro-Teanster, pro-
Agr upaci on, pro-conpany prior to her pronotion; however, that, in and of
itself, does not estabish a violation of the Act. | find that there was
sufficient reasonabl e basis on the part of Royal to nake Lira wap nachi ne
foreman during the period she functioned as such, and, noreover, her
"political" activities prior to her pronotion were not conparable to the

r epr ehensi bl e conduct of
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Acantar. It is noteworthy that we have no evi dence that Lira engaged in
any unfair |abor practice activity during her tenure as forenan.
Based upon al|l of the above, | concl ude that
General (ounsel has not proven by a preponderance of the evidence that the
pronotion of Linda Lira was nmade at a tine and under circunstances so as to
violate the Act.
3. Rosas.

Carl os Rosas began functioning as forenan of one of the wap
nachi nes by February 22, 1977, which was before the Agrupacion filed its
election petition (SR22;, SGG30; STRMII: 53-54). He continued to
function as a forenan of one of the wap nmachines until early My of 1977 (S
TRMI1:39). Rosas was the personal selection of Alcantar to be wap nachi ne
foreman under him A cantar testified that he sel ected Rosas because Rosas had
worked as his second at the Bruce Church Conpany and had taken over the
nachi ne when Alcantar was sick (STRMI11:27-28). A low ng a supervisor to
pick his foreman is not uncommon in the [ ettuce industry (TR 13: 665- 666) .

As inthe case of Lira, | again find that although
Rosas could be fairly characteri zed as pro-Teanster, pro-Agrupaci on, pro-
conpany prior to his pronotion, there was sufficient reasonable basis on the
part of Royal to nake Rosas wap nachi ne foreman during the period he
functioned as such, and, noreover, his "political" activities prior to his
pronotion were not conparabl e to the reprehensi bl e conduct of Alcantar. As in

the case of Lira, we again find it noteworthy that there was no evi dence
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that Rosas engaged in unfair |abor practice activity during his short tenure
as foreman.
Based upon al|l of the above, | concl ude that
General (ounsel has not proven by a preponderance of the evidence that the
pronotion of Carl os Rosas was nade at a tine and under circunstances so as to
violate the Act.
C Shoul d the Agrupaci on be Certified?

General (ounsel asserts that his position on the
status of the Agrupacion is not inconsistent wth UFWs contention that the
Agrupacion is not entitled to Board certification, because it is not a | abor
organi zation wthin the neaning of the ALRA General Counsel states, "If,
however, the Admnistrative Law Gficer nakes the prelimnary finding that the
Agrupaci on has a sufficient corpus to permt certification in an appropriate
case, the General Counsel maintains that certification should not issue in
this case because the Agrupaci on has been unl awful |y assisted by the
enpl oyer . "

Respondent asserts, "Should the Admnistrative Law O ficer adopt
the argunent . . . that the Agrupacion is not a | abor organization wthin the
statutory definition, he nust dismss any violation of Section 1153(b) al | eged

agai nst the Conpany. (NLRB v. develand Trust (o. (1954) 214 F2d 95, 100-101.)

Based upon the assertions of General Gounsel, UFW and Respondent
as set forth above, it is now appropriate for me to deci de whet her the
Agrupacion is a | abor organi zation within the neani ng of Labor Code Section
1140. 4(f). Thereafter, | wll address nyself to the issue of whether "the

Agr upaci on has been
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unl awf ul | y assi sted by the enpl oyer."

UFWand General Gounsel contend that only a | abor organi zati on nay
be certified by the Agricultural Labor Relations Board, and that the
Agrupaci on does not qualify as a | abor organi zation wthin the neani ng of the
ALRA and appl i cabl e NLRB pr ecedent ,

| agree. My conclusion is based upon the foll ow ng anal ysi s,
much of whi ch adopts the | anguage of and relies upon the reasoni ng and
authorities set forth in UV post-hearing brief in support of its election
obj ect i ons.

The ALRA defines a | abor organization in terns nearly identical
to the NLRA

"The term' | abor organi zation' neans any organi zati on of any kind, or any
agency or enpl oyee representation coomttee or plan, in which enpl oyees
participate and which exists, in whole or in part, for the purpose of
dealing wth enpl oyers concerni ng grievances, |abor disputes, wages,
rates of pay, hours of enploynent, or conditions of work for agricultural
enpl oyees. " ALRA Section 1140.4 (f).

In considering whether a group is a |abor organization wthin the
neani ng of the NLRA the Board i nquires whether there is enpl oyee
participation in an organi zati on which exists for the purpose of dealing wth
an enpl oyer concerni ng working conditions. The Board has, on occasion, refused
to permt enpl oyee groups which do not constitute | abor organizations wthin
the neaning of Section 2(5) of the NLRA to participate in Board el ecti ons.
Section 2(5) is the conparable Section to the ALRA's Section 1140.4(f). Sorme
of these earlier NLRB cases are as fol |l ows:

In Rossie Velvet ., 3 NNRB No. 82, 1AL.RRM at 218 (1937) an

affiliate of the Congress of Industrial Qganizations had filed a petition for

an election at two plants produci ng
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transparent velvet. Asimlar petition, but [imted to the enpl oyees of one of
the two plants, was filed by an enpl oyee, Charles B. Rayhall, purportedy on
behal f of the "WIIlinantic I ndependent Vel vet Wrkers." The Board di smssed
the I ndependent petition, stating as foll ows:
“The evi dence discloses that the 'WIIlinantic | ndependent Vel vet Vrkers'
had not yet been organized at the tine of the hearing. It had no nenbers,
officers, constitution, bylaws, nenbership cards, nor provisions for the
paynent of initiation fees or dues." 1AL.RR Mat 219.

In Solar Varnish Gorporation, 36 NLRB 1101, 9 LLRR M 191 (1941),

si x individual enpl oyees had filed a petition alleging that a question

concerni ng representati on had arisen. The Board di smssed the petition,

wthout prejudice to the filing of a new petition, on the ground that the

group could not be certified under the NLRA i nasnuch as it was not an

organi zed group. The Board held as fol |l ows:
“Thus, certification under the Act is clearly appropriate only when the
process of collective bargaining is to be carried on not by the najority
of the enpl oyees thensel ves, but by individuals or a |abor organization
whomthe majority designates. In the case before us, the six enpl oyees
have not forned and designated as their representative 'any organization,
or any agency, or enpl oyee representation conmttee or plan.'" 36 NLRB at
1103, 9 LLRR M at 191.

In Tabardrey Mg. Go., 51 NLRB 246, 12 L.RR M 284 (1943), the

Board dismssed a representation petition filed by a sel f-appoi nted enpl oyees'
commttee which did not constitute a formal organi zation. The coomttee
exi sted for the basic purpose of testing the asserted claimof a C1.Q
affiliate to be the exclusive representative of the enpl oyer's enpl oyees. The

Board held that the intinmation that the coomttee mght at some future
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tine forma | abor organi zati on and seek to bargain with the conpany was
not a cure for its present infirmty in status.

In Autonatic Instrument Go., 54 NLRB 472, 13 L.RR M 197

(1944), an individual enployee, claimng to represent an independent uni on
was denied a place on the ballot. The Board di smssed the intervention
petition because (1) the enpl oyees formed no organi zation, and (2) because
their sole design was to gain the rejection of the C1.Q at the polls.

If we determne that the Agrupacion is not a "l abor organization"
wthin the nmeani ng of Section 1140.4(f), it cannot be certified, because Labor
Gode Section 1156 specifies, "Representatives designated or sel ected by a
secret ballot for the purpose of collective bargaining by the mgjority of the
agricultural enployees in the bargaining unit shall be the excl usive
representative of all the agricultural enployees in such unit ..." The term
"representatives" is defined by Section 1140.4 (e) to include "any individual
or |labor organization." Athough it woul d appear that individuals, as well as
| abor organi zations, nay appear on the ballot and be certified by the Board,
ot her provisions of the ALRA conpel the conclusion that only |abor organi za-
tions may be certified. The Act's provisions for intervention (81156.3(b)),
de-certification because of racial discrimnation (81156.3 (e)), certification
bar (81156.6), contract bar (81156.7(b)) and de-certification (81156.7 (c)),
all refer to labor organizations. Section 1159 unequi vocal |y provides that
"only | abor organizations certified pursuant to this part shall be parties to

alegally valid collective bargai ni ng agreenent. "
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The UFWasserts, "The Act's entire schene | eads to the concl usi on
that only bona fide |abor organizations, and not individual s or enpl oyee
groups which do not qualify as | abor organi zations, nay be certified by the
Board." Based upon all of the above, | agree. Following is a discussion of the
evi dence that establishes that the Agrupacion is not a "l abor organization"

w thin the neaning of the Act.

Horentine Qivas, a Royal lettuce cutter, asserted that he was the
representative of the Agrupacion. He testified that he concei ved of the nanme
" Agr upaci on" one norning while walking to work (S TR X :82-83). He deni ed any
connection wth Juan de O os and the Teansters; however, Roy Mendoza, head
Teanster agricultural organizer, told a different story. He testified that the
Teansters had planned a w nter organi zational canpaign in the Inperial Valley
for 1976-1977 built around a strategy of infiltrating key organi zers and | arge
bl ocks of Teanster supporters into target conpanies (SSTR XM :57). The first
such target conpany was Royal, and ot hers included G owers Exchange,

Arakelian, and NA PRrcola (STR XM :57).

At Royal, the Teansters had succeeded in placing forner organi zer
Manuel Al cantar in a supervisory position, and wth his help were able to fill
nost of the jobs on the two machine crews with Teanster supporters from ot her
conpani es (S TR XV :98-128). Wien the ALRB began to accept petitions on
Decenber 1, 1976, Mendoza was directed by his supervisors not to file any
petitions, pending jurisdictional talks between the Teansters and the UFW (S

TR XM :56). However, Sonmerton, Arizona Teansters Local 274
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signed up Royal workers with the hel p of organizers from Mendoza' s
California Local 946 (STR XMV :64-65) and filed a petition for an
election at Royal. At the sane tine, Mendoza was assisting Juan de
Dos wth his efforts to file a petition (STRXM:73-74). In
January, 1977, forner Teanster organi zers forned two of f-shoot
organi zations, the |Independent and International Uhions of
Agricultural Wrkers (S TR XM :66-67). Mendoza and the organi zers

w th whom he had worked for several years considered their options,
and decided to "l et people do their own thing for anhile, and we w |
hold themlike that and then affiliate themw th sonebody and see
where all the hell this is going to" (STRXM: 67). Mndoza

envi sioned that the groups woul d be dependent upon a parent

organi zation, unable to stand on their own (STRXM: 68-69). The
Teansters knew that they coul d count on support fromthe two nmachi ne
crews "because we had put the people in there" and they were
controlled by Paula Qivas (STRXM:70, 71). The Teansters, after
di scussions wth Afredo Soria (an ex-Teanster organi zer working for
Royal in a ground crew, decided on Horentine Qivas as the natural
| eader for the group, in the ground crews, because he was a qui et
person and hi s opi nions were respected (STRXM: 71, 72, 76). They
intended that Soria not assume an open | eadership role in the
Agrupacion (STRXM:75). The Teansters' plans for the birth of the
Agrupaci on i ncluded di scussions regardi ng the "whys and how we coul d
go around the ALRB and get in our group organi zers within there and
force the ALRB, because we had sone experience wth the Trabaj adores
en Royal and how you coul d force the ALRB and outsnart Marshall Ganz

and
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get on the ballot. And that was our nain thing" (STRXM:73}. Soria continued
to draw upon counsel from Mendoza and ot her Teanster organi zers as they
inplenented their plan to formthe Agrupacion. Additionally, Soria used the
Teanster office and supplies for printing Agrupacion leaflets. He al so

recei ved hel p from T Teanster organizers in typing and printing the |eaflets, as
well as art work (STRXM:77-78, 87-89). (Onh several occasions, Soria brought
Qivas into the Teanster office so that Mendoza coul d expl ai n sone aspects of
the lawas it related to their plans for the Agrupacion (S TR XM :86-87; 107-
113).

Mendoza testified that he didn't think Qivas "really understands
how t he Agrupaci on real |l y came about through sone evol uti on of ideas of
organi zers such as you and | that have had a | ot of experience on howto get
workers headed ... inthe direction that a majority of people have to take to
acconplish a goal" (S TR XM :105, 106).

After reviewng all the testinony and docunentary evidence, | find
that M. Mendoza' s observation is correct. M. Qivas appeared, during the
course of the hearing, to be a sincere nan. Despite his good intentions, he
was unable to appreciate fully the extent to which he had been used by the
nore sophi sticated Teanster and ex- Teanster organi zers, Mendoza and Soria. |
find that although the Agrupaci on appeal ed to a nunber of Royal workers, it
was not a grass roots novenent. The Agrupaci on was engi neered by a small group
of experienced and sophi sticated Teanster and ex- Teanster uni on organi zers
whose pl an was to create an i mage whi ch woul d appeal to Royal workers while

creating
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a group that once it had "gwotten around" the ARLB woul d be unable to stand
on its own and woul d be forced to affiliate wth a | arger parent

organi zation. In short, the Agrupacion was created by the Teanster and ex-

Teanster organi zers as a contingency plan to jurisdictional talks with the

UFW not by workers as an alternative to existing | abor organi zati ons.

Many w tnesses testified that they were in favor of the Agrupaci on
and/or no union (nmany tines the concepts appeared to be overl appi ng or
confused wthin the mnds of the w tnesses); however, the evidence al so
established that there was little "enpl oyee participation” (wthin the nmeani ng
of National Labor Relations Board precedent) in the affairs of the Agrupacion.
Qivas testified that the Agrupaci on began activities several weeks before the
el ection was held on March 3, 1977, and that the Agrupaci on had done not hi ng
since the el ection because it "hasn't been able to do anything el se" (S TR
XV:43-44). The Agrupacion did not issue any leaflets during the Salinas
| ettuce harvest season (Miy through Septenber, 1977) and has not gat hered
authori zation cards since the election (STR5:20). During the pre-el ection
period, the Agrupacion 's activities were limted to the Inperial Valley;
there was no activity anong Royal's enpl oyees in Hiron (STRV:11). divas was
not aware of the state of the lawregarding Royal's continuing contract wth
the Teansters in Arizona (S TRV:11-12, 18). The Agrupaci on hel d no narches,
rallies, denonstrations, neetings, either formal or infornal before or after
the election (STRV:71-72; STR11:89), had no financial participation from
enpl oyees, either in the formof dues (S TR IV:40-41), or collections (STR
I11:61,
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V:9), and there was never any el ection of representatives or
officers (STRI11:107). Qivas succinctly sumred up the Agrupacion's
activities in the foll ow ng exchange:

"QWas the only thing that the Agrupacion did to get cards

for the el ection?
AThat's it." (STRV 11.)

The solicitation of the authorization cards was not a
conpl i cated process, according to Qivas. He testified that he only
gave the workers a "few notions" or "l just asked themto sign,
spont aneous” (S TRI111:135; V:108).

The Agrupacion had very little structure, vague nenbership
requi renents, and required virtually no participation on the part of the
workers. It had no treasury (STRI1I11:61; STRV.9), no constitution (STR
IV:37), no organi zers (S TRV:40), no nedical, vacation, or pension plans (S
TR V:1-4), and no office (STRV.9). There was no nenbership list of the
Agrupacion (STR1V:38-40), and M. Qivas did not know which crews supported
the Agrupacion the nost (S TRIV:32). Wen asked whet her there was any proce-
dure for a worker to join the Agrupacion or whether it was purely a sentinent,
Qivas testified that "it is just a sentinent for each worker"” (S TR IV:40).
Throughout the hearing, Agrupacion supporters described the Agrupaci on as
consisting of all workers at Royal, regardless of their union preference. See
testinmony of Horention Qivas (STR11:109, STRIV:41-42; STRMW:102),
Ramon Aguilera (STRX11:18), Qustavo Ramrez (STR X 11:32), Quz Val deras
Lira (STRXI11:57), Qaciela Avita (STR X 11:90), Facundo Baca (S TR XV: 59),
and CGarlos Alvizo (S TR XV: 87).
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The Agrupacion's designation of representatives was as
esoteric and ill-defined as was its concept of nenbership. At the
begi nning of the hearing, Horentine Qivas was, by the sentinent of
the workers, the sole representative of the Agrupacion, wth Soria
serving as a representative of Qivas but not the Agrupacion (S TR
|1:43-44, 49). Later, Soria, by the sentinent of the people, also
becane a representative of the Agrupacion (S TR 111:107). Wen the
hearing reconvened in Septenber, Soria was no | onger present at the
counsel table for the Agrupacion, and his pl ace was taken by Facundo
Baca until the |ast day of the hearing when Soria agai n appeared at
the hearing and asked for permssion to represent the Agrupacion for
the purpose of cross-examni ng Roy Mendoza. Throughout the heari ng,
the wtnesses testifed that the Agrupaci on had no representatives
except AQivas and at tines Soria. Oews had representatives, but they
were crew representatives el ected before the advent of the
Agrupacion, and they did not claimto represent the Agrupacion (S TR
IX43; STRV.77-78; STRX11:25 27). Oh the next to | ast day of
the hearing, Facundo Baca testified that the Agrupaci on had
coordinators in several of Royal's ground crews (S TR XV: 54);
however, Baca's testinony was inconsistent wth Qivas and the ot her
W t nesses' testinony, and was outweighed by it. M. Baca nanifested
bi as agai nst the UFW and his deneanor while testifying nade himless
credible than Qivas and the other w tnesses who had deni ed the
exi stence of crew coordi nators.

The Agrupacion's lack of structure was expl ai ned by
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Qivas when he said, "The permt or certificationis first. Afterwards
woul d be the Agrupacion” (STRV:94). Roy Mendoza testified that when the
Agrupacion was fornmed it was with the idea that there woul d be no | eaders
who woul d be visible targets for UFWorgani zing and | egal attacks (S TR
XM :74-75) and that the group shoul d be unable to stand on its own,
dependent on a parent, unbrella organization (S TR XV :68).

Thus, | find that the Agrupaci on was w thout structure because
those who originally conceived of it and brought it into being (the Teanster
and ex- Teanst er organi zers) planned to create a structurel ess, anti -
organi zati on whi ch woul d be dependent upon a parent organi zati on to survi ve.
The parent organi zation was never provided, and so the Agrupaci on renai ned a
"spirit of idealism anong the workers at Royal, but not an organi zati on
A though Forentine Qivas lent his signature and respectability to the group
ex- Teanster organi zer Alfredo Soria was the guiding force. Pursuant to the
Teansters' plan (STRXM:74-75), Soria kept a low profile, and even sone of
the nore agressive Agrupaci on supporters did not know that he had been
involved (STRMI1:68-80), In the eyes of the workers who testifi ed,
Horentine Qivas was the respected representative of the Agrupaci on, which
was according to Soria and Mendoza's plan (see STR XM : 71-72); however, it
was Soria who wote the Agrupacion's leaflets, got nost of themprinted, spoke
for Qivas when they visited the offices of the ALRB, spoke at the pre-
el ection conference, read and explained to Qivas mail which the Agrupaci on
received, filled out forns for the Agrupacion, told Qivas when he had to sign

paper s,
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borrowed the wordi ng for the Agrupacion"s authorization cards, got the cards
printed, got the forns for the petition, filled out the petition, nade up the
synbol for the Agrupacion, solicited signatures on Agrupaci on authorization
cards, and told Qivas what itens he should bring to the hearing to conply
w th an ALRB subpena duces tecum (S TR V:21-24). It is doubtful that the
Agrupaction coul d have exi sted w thout ex-Teanster organi zer Soria s know how
and experi ence.

Wth respect to the purpose of the Agrupaci on, Royal workers
frequently testified that they supported the Agrupacion in order to avoi d
payi ng dues to either the Uhited FarmVWrkers or the Teanstersc Horentine
Qivas (STRI1V:42), Linda Lira (STRMI1:76-77), Ranon Aguilera (STR
XI1l1:14), Garlos Alvizo (S TR XV:85-86), and Flora Lopez (S TR XV: 106) al |
testified that a prinary purpose for the Agrupacion was to stop payi ng dues.
Linda Lira (STRMIIs 62), Ranon Aguilera (STRMII:6) and Jesus Tarazon (S
TRXV:117) all testified that the purpose of the Agrupaci on was the sane as
that of Juan de Dos. By and large, in the eyes of workers at Royal, the
position of Juan de D os was the sane as that of no union (STRMII:107), and
de Dos did serve as a conpany observer during the 1977 Royal election (S TR
XIV:56). Linda Lira testified that the workers had deci ded to support the
Agrupacion so as "not to have a union" (STRMII:56-57), and w tness Carl os
Al vizo, an Agrupaci on supporter, stated that he didn't want any union (S TR
XV:87). Wtness Bertha Alicia Rodriguez testified that she had been bot hered
by UFWor gani zers so she signed with the Agrupacion (STRXI1:112-113) .
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1 January 28, 1977, Gscar (Gonzal es and Martha Cano of the
| ndependent Union of Agricultural Wrkers attended a neeting at the hone of
Horentine Qivas. At this neeting, the | UAWrepresentative sought the support
of influential Royal enployees Florentine Qivas, Paula Qivas, and Juan de
Dos. Qivas' statenents at this neeting reveal that in his mnd the purpose
of the Agrupacion was to free the workers of unions (see TR 9:85-108). It is
true that wtnesses called by Respondent testified that they thought that the
workers woul d be able to negotiate a contract wth the conpany if the
Agrupaci on were certified; however, taking their testinony in context and as a
whole, | find that the enphasis and noving spirit of the Agrupacion were to
get rid of the Teansters and keep the UFWout so that they woul d not have to
share their earnings wth such organi zati ons.

The preponder ance of evidence in this case when applied to NLRB
precedent supports the conclusion that the Agrupacion is not a | abor
organi zation wthin the neaning of the ALRA and, therefore, nmay not be

certified. As was the case in Rossie \elvet, supra, the Agrupaci on had not

been organi zed at the tine of the election in that it had no nenbers,
officers, constitution, bylaws, nenbership cards, nor provisions for the

paynent of initiation fees or dues. As was the case in Sol ar Varni sh, supra,

t he Agrupaci on consisted of individual s who had not fornmed or designated as
their representative any organi zati on, agency, or enpl oyee representation

comttee. As was the case in Tabardrey Mg. (o., supra, and Autonatic

Instrunent Go., supra, the Agrupaci on was an anor phous enpl oyee group whose

conmon t hene
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was to get rid of outside unions. Wether we consider the Agrupacion a spirit
of idealismanong the workers at Royal or the unfinished product of Teanster
organi zers' plans, the Agrupacion, as of the termnation of this hearing, has
yet to evolve into a bona fide | abor organi zation wthin the neaning of the
Act, and therefore cannot receive the Board s certification. Sound policy
reasons support ny concl usion that the Agrupacion should not be certified.
Qivas testified that he had no experience in admnistering contracts (S TR
V:3), and that the Agrupacion did not have a constitution because
constitutions are only for republics or states (STRI1V.-37) and that the
Agrupacion had not filed any reports wth the Departnent of Labor because it
did not intend to reach all the way to Washington (S TR I1V. 44-45). Qivas'
perceptions of the process of arbitration (STRV:5) and Baca's belief that
the Sate woul d hel p the Agrupacion negotiate a contract (S TR XV:59-60, 72)
denonstrate the Agrupacion's naivete. Qivas admtted under examnation t hat
he did not understand the neaning of the expression "under penalty of perjury"”
and his testinony concerning service of the petition for certification

reveal ed a remarkabl e | ack of understanding or candor (S TR I1I1:121-126).

In the case of Schultz v. NLRB (1960) 46 L.RR M 2956, the court

held that the NLRA's definition of a | abor organization "contenpl ates the
group as a whol e participating in the formulation of policy and procedures to
be carried out in the organization, thus providing a denocratic form of

organi zation wherei n the nenbers have full voice and power to enforce their

views." Such
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is clearly not the case wth the Agrupaci on. Wth bona fide | abor
organi zations, fornalized standards are avail able to protect enpl oyees,
such as are found in the constitution and byl ans of the union and in
statutes and deci sions of the courts. Wth the Agrupaci on, however, there
are no fornal i zed standards, no nechanics for initiating censure or
penalty, and for all practical purposes, no workabl e standards for any
control. A bona fide | abor organi zation wthin the neaning of the NLRA or
the ALRA has permanency and continuity whereas, the Agrupaci on appears to
be subject to the vicissitudes and frailty of shifting "representatives."

The ALRA recogni zes the right of individual workers or amnorphous
enpl oyee groups to press their grievances agai nst the enpl oyer, regardl ess
of the existence or nonexi stence of a collective bargai ni ng agreenent.
Royal workers, despite the existence of a Teanster contract, had crew
representatives (S TRI1V:43) and they carried out concerted activity, such
as their Menorial Day denand for overtine pay (STR11:42). This sort of
activity is permssible under the Act, but it does not raise what woul d
ot herw se not be considered a | abor organi zation to bona fide | abor
organi zation status wthin the neaning of the Act for purposes of
certification.

An additional policy reason for not certifying the

Agrupacion, in addition to all of the above, is that the Agrupacion's
devel opnent was the product of extraordinarily deceptive planning and conduct.
In its canpai gn propaganda, the Agrupacion steadfastly attacked the Teansters

and di scl ai ned any support fromthe
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Teansters or any established union (see SG>11, 12, and 14). As indicated
earlier in this Decision, however, the Agrupacion was not only concei ved of by
the Teansters, but its canpai gn was nanaged and supported (wth in-kind
contributions) by the Teansters. The Teanster invol vement was so wel | hidden
that it was not suspected even by Facundo Baca, a staunch supporter of the
Agrupaci on, who testified as follows:

"Q To the best of your know edge, the Teansters had not hi ng
to do with the Agrupaci on?

A Not only to the best of ny know edge, but they didn't have
anything to do." (S TR XV:70.)

Charging party urges inits post-hearing brief that, "the
Agr upaci on, because of its structurel ess character and its 'Vote Neither’
quality, and because of the substantial fraud involved in its canpai gn, nay
not be certified by the Board. To certify the Agrupaci on woul d be to approve
of the fraud which Soria perpetrated on Qivas and the workers at Royal and to
give the Board s stanp of legitinacy to a group which is wthout formor
essence. The purposes of the Act will be effectuated only if the election is
set aside." | agree wth charging party's contention, and I so recomrend to
t he Boar d.
D Royal's Invol verrent with the Agrupacion.
Paragraph 10(d) of the First Anended Conplaint as clarified by the
Bill of Particulars alleges many acts by Royal, sone of which General Gounsel
asserts as sufficient basis to find that
"the invol venent of Royal Packing Conpany with the roots, formation,
direction and admnistration of the Agrupacion, taken as a whol e
violates Sections 1153 (a) and (b) of the ALRA Wet her the evi dence

supports a finding of domnation, or the |esser included findings of
I nterference,
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assi stance or support, the overall effect was to interfere wth,

restrain, or coerce agricultural enpl oyees in the exercise of the rights
guaranteed in Section 1152, in violation of Section 1153 (a), and to
domnate or interfere wth the formation or admni stration of any | abor
organi zation or contribute financial or other support toit, in violation
of Section 1153 (b)."

As set forth in the beginning of ny discussion of Paragraph C
above, CGeneral Gounsel contends that the Agrupacion is not entitled to Board
certification because it is not a | abor organization wthin the neaning of the
ALRA; however, as noted above, General (ounsel further contends that if it is
determned that the Agrupacion has a sufficient corpus to permt certification
in an appropriate case, that certification shoul d not issue because the
Agrupaci on has been unlawful | y assi sted by the enpl oyer.

Respondent argues that if it is determned that the Agrupacion is
not a labor organization wthin the statutory definition, we nust dismss any
violation of Section 1153 (b) alleged agai nst the conpany. In support thereof,
he cites the fol | ow ng case:

"Another Court decision which has dealt with a simlar factual setting is
NLRB v. Associ ated Machines (6th Ar. 1955) 219 F2d 433. The Gourt in
Associ at ed Machi nes considered a situation in which an enpl oyee conmttee
hel d di scussions with an enpl oyer over individual as opposed to .

col l ective conplaints. The Qourt ruled that the comttee did not satisfy
the statutory terns of a 'labor organization' under the NLRA and
therefore dismssed the Section 8(a)(2) violation against the enpl oyer
(219 F2d at 437). Additional authority for this position can be found in
that line of cases which has dismssed unfair |abor practice charges

agai nst various groups because they did not satisfy the statutory
definition of a labor organization. (See DQorgio Fruit Gorp. v. N.RB

(DCdr. 1950) 191 F2d 642 at 647 and WlliamPoultry Go., Inc. v. Jones
(1977) 430 F. Supp. 573 at 557.)"
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S nce | have concl uded that the Agrupaci on shoul d not be
certified by virtue of the fact that is is not a | abor organization wthin
the neaning of the Act, it would appear that it is unnecessary for nme to
det erm ne whet her the Agrupaci on has been unl awful |y assi sted by the
enpl oyer. However, in the event the Board or any ot her review ng body
determnes that ny findings and concl usi ons regardi ng Agrupacion's status
are not soundly based, | submt the follow ng findings of fact (pointing to
the bases therefor) and concl usions regardi ng the issue of unlaw ul
assi stance to the Agrupaci on.

Firstly, | reject Respondent's argunent that a subjective test
ought to be applied in deciding that question (see Respondent’'s Brief at pages
42-43), and | agree wth General CGounsel's contention that an objecti ve,
rather than a subjective, test is appropriate here, based upon the ALRB

decision in Dan Tudor & Sons, 3 ALRB No. 69 (1977).

Application of the objective test to the vol um nous
testinony and docunentary evi dence persuades ne to make the foll ow ng
findi ngs:

1. Royal gave favored treatnment to the Teansters as conpared wth
the UFW until it becane apparent that the Teansters were | eaving agricul ture,
after which Royal bestowed its favored treatnent upon the Trabaj adores and the
Agr upaci on.

M/ finding relative to the Teansters is based upon the specific
evidence and rel evant |aw set forth on pages 8 through 24 of ny Deci sion dated

April 23, 1977, in the case of Royal and UFW case nos. 76-CE 101-E et al,

and upon the
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testinony identified and/or set forth on pages 61-63 of General Counsel's
post-hearing brief inthe instant case. M/ finding relative to the
Trabaj adores and the Agrupacion is based upon the specific evidence identified
and/or set forth on pages 41-46 and 55-61 of General Gounsel's post-hearing
bri ef.
2. The Trabaj adores and the Agrupaci on’s nessage was essential ly
that of the conpany, i.e., "no union."
This finding i s based upon the specific evidence
identified and/or set forth on pages 47, 48, and 52-55 of General Qounsel's
post-hearing brief.
3. The Agrupaci on was a successor group to the group naned
"Trabaj adores de | a Royal Packing Conpany” wthin the neaning of the NLRB
pr ecedent s.
This finding is based upon the specific evidence identified
and/or set forth on pages 48-52 of General Counsel's post-hearing brief.
4, The Trabaj adores and the Agrupaci on groups are not successors
to the Teansters wthin the neaning of the NLRB precedents.
The preponder ance of the evidence does not support General
Gounsel ' s al l egation that the Trabaj adores and the Agrupaci on groups are
successors to the Teansters wthin the nmeaning of the NLRB precedents. Head
Teanster organi zer Roy Mendoza' s testinony set forth in STR XM wei ghs
heavi | y agai nst General (ounsel 's contenti on.
5.  The Teansters assisted the Trabaj adores and the Agrupaci on

groups in their organizational efforts at Royal .
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This finding is based upon the specific evidence
identified and/or set forth on pages 46, 47 and 61-65 of General Counsel's
post - hearing bri ef.

Based upon all of the above findings and ny findings set forth
earlier inthis Decision in Section "A Institution of the New Medi cal M an,”
in Section B. (regarding Alcantar's unlawful pronotion), and in Section C
(regarding the Agrupacion's origin and status), as well as in ny earlier Royal
Packi ng Gonpany Decision dated April 23, 1977, including the Suppl enent
thereto dated March 16, 1978, with respect to the unlawful hiring of the
enpl oyees in the A cantar nmachi ne crew and the coercive reading of the
(havista list by Alcantar, | conclude that Royal has effectively interfered
wth, restrained and coerced its enpl oyees in the exercise of their rights
guaranteed in Section 1152 of the ALRA in violation of Section 1153(a)
thereof, and has interfered wth and aided the formati on and admni stration of
the Agrupacion in violation of Section 1153(b).

M/ concl usion that Royal violated Sections 1153(a) and (b) rests,
inlarge part, upon the wel | -reasoned anal ysis and supporting authorities set
forth on pages 65 through 81 of General Counsel's post-hearing brief in the
Instant case. | adopt General Counsel's reasoning and rely upon the |egal
authorities set forth in Section "C Drect Application of Dom nation/

I nt erference/ Support/ Assi stance Anal ysis to the Agrupacion,” nodifi ed,
however, by ny conclusion that only A cantar's pronoti on was proved to be
unlawful , and that | have not found that Royal "dom nated" the Agrupaci on

w thin the neani ng of Section
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1153(b) of the ALRA

Wth respect to General Gounsel's Section "B. Agrupacion as Heir to
the Taint of its Ancestors—the Trabaj adores and the Teansters" (page 65 of
General ounsel ''s post-hearing brief), | point out that | have specifically
found and concl uded that the Agrupaci on was not a successor to the Teansters.
However, the Agrupacion was heir to the taint of its ancestor, the
Trabaj adores, and the cases dealing wth "successor unions" contain | anguage
whi ch provides additional bases for ny conclusion that Royal violated Sections
1153(a) and (b) of the Act by unlawful |y assisting the Agrupacion.

E The Renai ning UAWH ection (bjections.

UFWs objection that the Agrupacion is not a | abor organi zation
w thin the neani ng of Labor Gode Section 1140.4(f) has been di scussed and
sustained in this Decision in Section "C Shoul d the Agrupaci on Be
Certified?" The remai ning UFWel ection obj ections assigned to ne for
decision are as fol |l ows:

1. Royal granted the Teansters access in excess of that granted
the Unhited Farm V¥rkers.

| sustain the objection based upon the findings and concl usi ons

previously set forth in this Decision and ny previous Royal Decisions referred
to above, regarding Royal's favoritismto the Teansters, the Trabaj adores, and
t he Agrupaci on as opposed to the UFW Gshita, Inc., 3 ALRB No. 10 (1977), and
Sam Andrews' Sons, 3 ALRB No. 45 (1977), provide authority for the proposition

that access favoritismconstitutes grounds for setting an el ection aside.
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2. Royal created the inpression of surveillance by Alcantar's
reading of the Chavista |ist.
| sustain the UFWobj ection based upon the findings and
conclusions set forth in ny previous Royal Packing Conpany Deci sion dated
April 23, 1977, referred to above. Supervisor A cantar's singling out of UFW
supporters denonstrates the continuity of Royal's efforts to interfere with
and assi st the groups opposing the Lhited FarmWrkers, and is sufficient

grounds to set aside the election. See Merzoian Bros., 3 ALRB No. 62 (1977).

3. Royal unlawfully increased its nedical benefits to di scourage

support for the Whited Farm Vrkers.
| sustain the UFWobj ection based upon the findi ngs and

conclusions set forth earlier inthis Decision in Section "A Institution of
the New Medical Pan." As indicated in that Section, the increase of benefits
in the mdst of an organi zi ng canpai gn constitutes grounds for setting an
el ection aside. Hansen Farns, 2 ALRB No. 61 (1976); Anderson Farns Go., 3 ALRB
No. 67 (1977); Gshita, Inc., supra.

4. The Agrupaci on was domnated and interfered with by Royal .
| sustain this objection wth respect to the UFWs contention
that the Agrupacion was interfered wth by Royal based upon ny previ ous
findings and conclusions regarding the extent to which Royal interfered wth
and aided the formati on and admnistration of the Agrupacion in viol ation of
Sections 1153(a) and (b), justifying setting aside the el ection; however, |
find
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i nsufficient evidence to support the "domnation" charge. The cases of
Kansas Aty Power & Light Go. v. NLRB 111 F2d 340
(1940) and Marks Products (., 36 NLRB 1254, 9 L.RR M 196

(1941), provide authority for the proposition that the Agrupacion is not
entitled to Board certification.

5. The Excel sior list provided by Royal was substantially
I nconpl et e.

| sustain the UFWobj ection based upon the fol | ow ng findings,
anal ysi s, and concl usi on:

Oh Saturday evening, February 26, 1977, the URWrecei ved from
the Board the eligibility list for the Royal election (S WW17). The |ist
contai ned 243 nanes and addresses. EH ghty-five names had no addresses
what soever, three had only general delivery or post office box addresses, and
25 were listed wth permanent, not tenporary and current addresses. Forty-four
were |listed wth inconpl ete addresses, such as Mexicali addresses where the
Golonia is not given, thus rendering the address virtually usel ess.
Tuesday, March 1, 1977, approximately 36 hours before the el ection, Royal
provi ded an additional 58 addresses (S UFW18). C these, 15 were Mexicali
addresses w thout Col oni as, 10 were pernanent addresses, and one was
I nconpl et e.

Under NLRB and ALRB precedent, the substantial inconpleteness of
Royal 's Excelsior list justifies setting the March 3, 1977, el ection aside. By
providing an inconpl ete |ist (33 percent no addresses, 17 percent inconpl ete
addresses, and 10 percent usel ess pernmanent addresses), Royal deprived the UFW

of the opportunity to communi cate with 50 percent of Royal's work
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force anay fromthe job. Royal denonstrated by its second list that it was
capabl e of gathering nore addresses than the original Iist contained, but
neverthel ess, the updated |ist provided on March 1st, contained a total of 35
per manent addresses, 56 Mexicali addresses w thout Col onias, four inconplete
addresses, three with no street addresses, and 27 w th no addresses

what soever, The case of Mapes Produce (o., 2 ALRB Nb. 54 (1976), provides ALRB

standards by which this lack of conpliance wth Board regul ations justifies
setting the el ection aside.

6. The hiring of the two nmachine crews nmade a fair el ection at
Royal 1 npossi bl e.

Thi s objection was di smssed by the Executive

Secretary; however, the UFW in its post-hearing brief, argues that the
di smssal nmakes the objection no | ess serious, and "the Board has on several
occasions taken upon itself to set aside an el ection on grounds not set forth

in the el ection objections petition. See Pacific Farns, 3 ALRB Nb. 75 (1977)."

| decline to consider and decide this el ection objection because it has been
di smssed by the Executive Secretary and it was not assigned to ne for ny

deci sion. However, | point out that the Renedy contained in ny "Suppl enent to
Decision Dated April 23, 1977" in the Royal case nos. 76-C&101-E et al,
recommends that the el ection be set aside and that the UFWbe permtted
expanded access to Royal's wap nachine crews in an effort to renedy the
unfair |abor practice | found with respect to Royal's discrimnatory hiring of

the A cantar crew
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Sunmar'y

| have concluded in this Decision that:

Wth respect to the election objections, the Agrupacion is not a
| abor organi zation within the neaning of the ALRA and therefore shoul d not be
certified. Additionally, the election of March 3, 1977, shoul d be set aside
because: Royal granted the Teansters access in excess of that granted the URW
Royal created the inpression of surveillance by Alcantar's reading of the
(havista list; Royal unlawfully increased its nedical benefits to di scourage
support for the UFW the Agrupacion was interfered wth and ai ded by Royal ;
and the Excel sior |ist provided by Royal was substantially i nconpl ete.

Wth respect to the unfair |abor charges, Royal has viol ated the
ALRA by instituting the new nedical plan, pronoting Alcantar, and interfering
wth and aiding the Agrupaci on (assumng sufficient corpus). Any renaini ng

unfair |abor practice charges are hereby di sm ssed.

Renedy
Regarding the appropriate relief, | agree wth General Counsel's
suggestion that the inherent difference between the NLRA and the ALRA in
addition to California | egislative concern, conpel the conclusion that under
the ALRA a finding of interference, as well as one of domnation, shoul d
result in disestablishnent of the assisted organi zation (see General Counsel's
post-hearing brief, pages 82-84). Therefore, | submt the follow ng

Reconmendat i on:
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Recommendat i on

Based upon all of the above findings of fact, anal yses and
concl usions, and the entire record in these consol i dated cases, | recomend
that the election of March 3, 1977, be set aside, and that the follow ng order
be i ssued:

CROER

By authority of Labor Gode Section 1160.3, the Agricultural Labor
Rel ati ons Board hereby orders that the Respondent, Royal Packing Gonpany, its
officers, agents, successors and assigns, shall:

1. Cease and desist from

(a) Whlawfully promsing and/or granting to enpl oyees
I ncreased benefits (especially inproved nedical plans) so as to di scourage
nenbership in the UAWor any ot her |abor organizati on;
Unlawful |y pronoting any of its enpl oyees
and/ or supervisorial personnel under circunstances whi ch inply that
support of a particular union, group, or no union wWll result in work
advancenent ;
Unlawful ly interfering wth and/or aiding and
assisting in the formati on and admni stration of any |abor organi zation in
violation of Section 1153 (b) of the ALRA
(b) I'n any other nanner interfering wth, restraining and

coercing any of its enployees in the exercise of rights guaranteed by Section
1152 of the ALRA

2. Take the follow ng affirnative actions which shall effectuate

the policies of the Act:
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(a) Sgn the Notice to Enpl oyees attached hereto.

Uoon its translation by a Board Agent into appropriate | anguages, Respondent
shall reproduce sufficient copies in each language for the purposes set
forth hereafter.

(b) Post copies of the attached Notice to Enpl oyees at tines
and pl aces to be determned by the Regional Drector. The notices shall remain
posted for 60 days. Respondent shall exercise due care to replace any notice
whi ch has been altered, defaced, or renoved.

(c) Mail copies of the attached Notice in all
appropri ate | anguages, wthin 20 days fromreceipt of this Qder, to all
enpl oyees enpl oyed during the payroll period January 1, 1977, through March
31, 1978.

(d) Have the attached Notice distributed and read in
appropri ate | anguages to the assenbl ed enpl oyees of the Respondent on conpany
tine. The distribution and reading, by a representative of Respondent or a
Board Agent, shall be at such tinmes and pl aces as are specified by the
Regional Drector. Follow ng the reading, the Board Agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
questi ons enpl oyees nmay have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonable rate of conpensation
to be paid by the Respondent to all nonhourly wage enpl oyees to conpensat e
themfor tine lost at this reading and the question and answer peri od.

(e) Notify the Regional Drector in witing, wthin 20
days of the date of the receipt of this Oder, what
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steps have been taken to conply with it. Uoon request of the Regi onal
Drector, the Respondent shall notify himperiodically thereafter in witing
what further steps have been taken in conpliance wth this order.

Dated: March 31, 1978.

AR GLTURAL LABCR RELATONS BOARD

— _.- -; "L_"I-.F_ — - e I_.- )
By el _"."!___'__’::_- o b o e
RCBERT A DIS _
Admni strative Law Ofi cer
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NOT CE TO BEMPLOYEES

After a hearing at which all sides had an opportunity to present
evidence and state their positions, the Agricultural Labor Relations Board has
found that we have violated the Agricultural Labor Relations Act by
instituting a new i nproved nedi cal plan during an organi zational canpai gn so
as to effectively interfere wth the organi zational rights of Royal workers,
and by pronoting Manuel A cantar to supervisor of the wap nachines at a tine
and under circunstances so as to inply that support of the Agrupaci on or no
union woul d result in work advancenent, and by unlawfully interfering wth and
aiding the formation and admnistration of the group known as Agrupaci on de
Tr abaj ador es | ndependi entes de | a Royal Packi ng Gonpany, and has ordered us to
post this notice.

The Act gives enpl oyees the follow ng rights:

(a) To organi ze t hensel ves;

(b) To form join or hel p any union;

(c) To bargain as a group and to choose anyone
they want to speak for them

(d) To act together wth other workers to try to
get a contract or to help or protect each
ot her; and

(e) To decide not to do any of these things.

Because this is true, we promse you that:

VE WLL NOT do anything in the future that interferes wth your
rights under the Act, or that forces you to do, or stop doing, any of the
things |isted above.

Dat ed:
ROYAL PACKI NG COMPANY

(Representati ve) (Title)

This is an official notice of the Agicultural Labor Relations Board, an
agency of the State of California.

DO NOT REMOVE (R MUTI LATE
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