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Charging Party.

SUPPLEMENTAL DEG S ON ON REM EW

h Novenber 15, 1978, Respondent submtted, pursuant to 8 Cal.
Admn. Code 20393 (c), a Mdtion for Reconsideration of this Board s Decision
and Qder in Mario Saikhon, Inc., 4 ALRB No. 72 (Qctober 13, 1978). By Qder

dated Novenber 29, 1978, we granted Respondent’'s Mdtion and served notice
thereof on all parties pursuant to 8 Gal. Admin. Code 20393(d). No opposition
to Respondent’'s Mbtion or response to our notice has been submtted by either
the Charging Party or the General (ounsel.

Inits Mtion for Reconsideration, Respondent does not chal | enge our
finding that this Board s subject-natter jurisdiction extends to the |ayoff or
di scharge which was alleged in the Conpl aint. Neither does Respondent chal | enge
our acceptance of uncontested facts found by the Admnistrative Law G ficer
(ALO nor our dismssal of the allegation that Respondent violated the
Agricultural Labor Relations Act (Act) by its failure to offer enpl oynent to
Ephrai n Robl es between Novenber 13, 1976, and Decenber 20, 1976. The treat nent

of these issues in our Decision



of (ctober 13, 1978, page 1 through |ine 17 of page 9, requires no conment
or correction.

Layoff and Failure to Rehire

Respondent has satisfactorily denonstrated inits Mtion for
Reconsi deration that our anal ysis of evidence in certain of Respondent's
ti ne-books submtted as exhibits by General Gounsel was erroneous. Havi ng
re-examned the tine-book entries and the entire record, we concl ude t hat
Respondent ' s | ayof f of enpl oyee Ephrain Robl es on March 26, and refusal to
rehire himon March 29, 1977, were not discrimnatory and did not violate
the Act.

Under the established standard, the General Gounsel was
reqguired to prove by a preponderance of the evidence that the Respondent
discrimnated agai nst Robles in laying himoff and that after being laid
of f Robles nade a proper application for work at a ti ne when work was
avai l abl e. Labor Gode Section 1160.3; Kawano, Inc., 4 ALRB No. 104
(1978); Prohoroff Poultry Farns, 5 ALRB No. 9 (1979). A though

circunstantial evidence can be sufficient to establish a violation of the
Act, the evidence presented by the General Counsel and relied on by the
ALO does not support the finding of a violation wth respect to either

Robl es' |ayoff or Respondent's failure to rehire him The record evi dence
is at least as consistent with Respondent’'s contention that Robl es was

| aid off because of his | ow seasonal seniority, for valid business
reasons, as it iswth the allegation of illegal discrimnation in the

| ayoff. As to Respondent’'s failure to rehire Robles, the record fails to
show that Robl es nade a proper application for work at a tine when work

was avail abl e.
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As the General (ounsel has failed to neet the requisite
burdens, the unfair |abor practice allegations in the Conplaint are
hereby dismssed in their entirety.

Dated: My 2, 1979

ERALD A BROM Chai r nan

RCBERT B. HUTCH NSON  Menber

JON P. MCARTHY, Menber
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Menbers RU Z and PERRY concurri ng:

V¢ are constrained by the record in this case to agree with the
ot her Board Menbers that no violation of the Labor Gode has been proved.
V¢ wi sh to note, however, that parts of the testinmony of M. Mrio Sai khon,
Respondent corporation's president, were inconsistent wth Respondent's
argunent that, because seasonal seniority was the only sort of seniority
recogni zed by Respondent, Robles’ short tenure during the 1976-77 season
was the reason he was laid off. M. Saikhon's testinony contains several
renmarks which tend to show that cumul ative, year-to-year seniority was al so
observed by Respondent for sone purposes. Uhder a cumul ative seniority
systemM. Robles’ eight or nine years of service wth the Respondent woul d
al nost certainly have protected himfrombeing laid off on March 26. S nce
the General Gounsel did not pursue the inconsistencies in M. Sai khon's
testinony, we are not able to assess the extent to which the seasonal
seniority systemmnay have operated as a device to elimnate a promnent URW

support er
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wthout technically violating the law Qur suspicions along this |ine
are neither quelled nor confirned by the record before us; that record
therefore conpel s the decision the Board has reached.

Dated: My 2, 1979

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber
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CASE SUMARY

Mario Sai khon, Inc. (URW 5 ALRB No. 30

Case Nos. 77-C=128-E
77- = 130-E

BACKAROUND

This nmatter cane before the Board on Respondent's Mtion for
Reconsi deration of the Board s earlier decision in Mirio Sai khon,
Inc., 4 ARB No. 72. In that case, the Board concl uded t hat
Respondent was an agricul tural enpl oyer operating in Galifornia,
wth its principal place of business inthis state, that it had been
properly served wth a charge and conpl ai nt, and that enpl oyee
Robl es was an agricultural enpl oyee wthin the neaning of the Act.
The threshol d i ssue in the case was whet her the Board has
jurisdiction to hear and decide a case invol ving an all eged unl awf ul
di scharge or layoff of an agricultural enpl oyee whose enpl oynent by
an agricul tural enpl oyer commenced, and was substantially nain-
tained, in Gdifornia, where the alleged unl awful di scharge or
| ayoff occurred in Arizona. The Board held that it does have
jurisdiction over the cause as well as over the parties.

~ The Board adopted the ALO s basic factual findings and found
addi tional support for his conclusion that enpl oyee Robl es had been
unl Sw‘ ull'y di scharged by an examnation of the business records in
evi dence.

As a renedy, the Board ordered Respondent to reinstate Robl es
w th back pay and to post, distribute, and read to its workers a
renedi al Notice to Enpl oyees.

BOARD DEO S AN

Upon reconsideration of its prior decision and based on a
reexamnation of the entire record evidence, the Board concl uded
that General Gounsel had failed to prove by a preponderance of the
evi dence that Respondent had violated the Act by 1ts discharge or
| ayof f of Robles, and dismssed the conplaint inits entirety.

* k%

This Case Summary is furnished for infornmation only and not an
official statenent of the case, or of the ALRB
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