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DEQ S ON AND CRDER
On April 13, 1978, Admnistrative Law Gficer (ALO Norman |.

Lustig issued the attached Decision in this case. Thereafter, General
QGounsel tinely filed exceptions wth a supporting brief and Respondent
tinely filed exceptions wth a supporting brief and cross-exceptions to
General Qounsel ''s brief in support of exceptions.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
natter to a three-nenber panel.

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and concl usions of the ALO as nodified herein and to
adopt his recommended Order, wth nodifications.

General Qounsel excepts to the ALOs concl usion that
Atilano Rvera s transfer fromtractor driving was not in violation of

the Act. W find that this exception is wthout



nerit. The record supports the finding that Respondent renoved R vera
fromtractor driving because of the prior incidents of vehicle damage
whi ch Respondent had attributed to R vera and not because of his union
activity. Athough we generally adopt the ALOs findings as to Rvera's
reassi gnnent, we consider that Howard Rose Gonpany, 3 ALRB No. 86 (1977),

relied upon by the ALQ is inapposite.

Ve find nerit in Respondent's exception to the ALOs concl usi on
that Respondent violated Section 1153(a) of the Act by assigning Rverato
clean toilets. Rvera served as a col |l ective bargaining representative for
the UFW At one point in the course of negotiations, in response to a
m sunder st andi ng about R vera s seniority status, Rvera call ed one of
Respondent' s representatives a "liar." The next day, R vera asked his
supervi sor, Roberto Domi nguez, whether to continue his previous assignnent,
shovel ing grass. Domnguez referred the question to superintendent Randy
Seele, and Seele directed that Rvera clean the portable toilets. Rvera
refused to clean the toilets. Domnguez then checked the toilets, di scovered
that they were already clean, and told Rvera to continue his usual work,
shovel i ng grass. Respondent did not require Rvera to clean the toilets once
it was discovered that they were al ready cl ean, and Respondent di d not
institute any disciplinary action followng Rvera s refusal to obey
Seele' s order. Domnguez testified wthout contradiction that other
enpl oyees, tractor drivers, had been asked to clean the toilets in the past.

A though the timng and sequence of the aforenenti oned
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events mght raise a suspicion of unlawf ul harassnent or interference, a
suspicion alone is insufficient to establish a violation. Rod MLellan

G., 3 ARBNo, 71 (1977). V¢ conclude that this record does not support

a finding that Respondent’'s telling Rvera to clean toilets had any
connection wth his union activity.

V¢ find nerit in Respondent's exception to the ALOs finding
that Respondent, through its supervisor B ll Pritchett, directed hunters
to shoot Rvera' s pigeons for the purpose of harassing R vera because of
his union activities.

R vera resided in conpany housi ng adj acent to Respondent's
fields. Rvera rai sed pi geons which he kept in a coop in his yard. The
pi geons were not confined to the coop, but flewin and out of it at wll,
and they sonetinmes roosted on a nearby water tower. Respondent's w tnesses
testified that unpenned pi geons posed a heal th hazard i nasmuch as grapes
were dried on trays in the fields. The ALO nade no deternnation whet her
Respondent had warned R vera to keep his pigeons penned as its w tnesses
testified.

h Septenber 11, 1977, two hunters shot and kil led nunerous
pi geons whi ch were roosting on the water tower, sone of which were wld
pi geons and sone of which belonged to Rvera. Pritchett had given the
hunters permssion to hunt on Respondent's property, and he had directed
themto the water tower.

Even if, as the ALOfound, Pritchett knewthat R vera s pi geons
woul d be shot when he directed the hunters to the water tower, which is not

altogether clear, we still would not find a
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violation of the Act, as General ounsel failed to establish a connection
bet ween the shooting of Rvera' s pigeons and Rvera' s union activity.
RER
By authority of Labor Code Section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders that Respondent, Tex-Cal Land
Managenent, Inc., its officers, agents, successors, and assigns shall:
1. Gease and desist from

(a) Reducing any of its enpl oyees' work hours
because of his/her support or nenbership in the UFWor any ot her
uni on.

(b) I'n any other manner, interfering wth, restraining, or
coerci ng enpl oyees in the exercise of their right to self-organization, to
form join, or assist |labor organizations, to bargain collectively, through
representati ves of their own choosing, or to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or torefrain fromany or all such activities.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Make Atilano R vera whole for any loss in pay and ot her
econom ¢ | osses he nay have suffered as a result of Respondent's illegal
reduction of his daily work hours plus interest thereon at seven percent
per annum in accordance wth the fornula set forth in Sunnysi de Nurseri es,

Inc., 3 ALRB No. 42 (1977).
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(b) Restore Atilano Rvera to a nornal work day
of not less than ten hours, to continue so long as a majority of the
hour | y-pai d enpl oyees at the Poso Ranch are custonarily enpl oyed for ten
hours or nore per day, or to a lesser maxinumif a majority of such
enpl oyees are reduced to a nmaxi num bel ow ten hours.

(c) Preserve and nake avail able to the Board or
its agents upon request, for examnation and copying, all payroll records,
social security paynent records, tine cards, personnel records and
reports, and other records necessary to ascertain the backpay due.

(d) Sgn the attached Notice to Enpl oyees and,
after it has been translated by a Board Agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes
herei nafter set forth.

(e) Post copies of the attached Notice onits
premses at tines and pl aces to be determned by the Regional D rector,
such Notices to remain posted for a period of 60 consecutive days.
Respondent shal | pronptly repl ace any Notice which are altered, defaced,
covered, or renoved.

(f) Mail copies of the attached Notice in all appropriate
| anguages, within 30 days after issuance of this Qder, to all enpl oyees
enpl oyed by Respondent since Septenber 16, 1977.

(g) Arrange for a representati ve of Respondent or a Board
Agent to distribute and read the attached Notice in appropriate | anguages

to the assenbl ed enpl oyees of Respondent on
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conpany tine. The reading or readings shall be at such tines and pl aces as
are specified by the Regional Drector. Follow ng the readi ng, the Board
Agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions enpl oyees nay have concerni ng the
Nbtice or their rights under the Act. The Regional Drector shall determne
a reasonabl e rate of conpensation to be paid by the Respondent to all
nonhour | y-wage enpl oyees to conpensate themfor tine lost at this readi ng
and the questi on-and- answer peri od.

Dated: April 24, 1979

ERALD A BROM Chai rnan

RCBERT B. HUTCH NSON  Menber

HERBERT A PERRY, Menber

5 ALRB No. 29 6.



NOT CE TO BEMPLOYEES

After a hearing in which each side had a chance to present its
side of the story, the Agricultural Labor Relations Board has found that
we interfered wth the rights of our enpl oyees. The Board has ordered us
to post this Notice and to take other actions.

Vé wll do what the Board has ordered and al so tell you
that the Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze t hensel ves;

2. To form join, or help unions;

3. To bargain as a group and to choose whomthey want to
speak for them

4, To act together wth other workers to try to get a
contract or to hel p and protect one anot her; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT reduce any enpl oyee's work hours because he is a
nenber or supporter of the UFWor any ot her uni on.

TEX- CAL LAND MANAGCEMENT, | NC

Cat ed: By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of Galifornia

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

Tex-Cal Land Managenent, Inc. (URWY Case Nos. 77-CE 121
77-C&121-1-D
77-CE121-2-D

5 ARB NO 29

ALO DEAQ S ON

The ALO concl uded that Respondent did not reassign Atilano R vera fromtractor
driving because of his union activity, having found no causal relationship
between R vera' s union activity and his renoval fromtractor driving. The ALO
al so concl uded that Respondent did not violate the Act by assigning Rvera to
hoe Johnson grass, as he found that that assignnent did not inpair Rvera' s
opportunity to contact other enpl oyees and that the evidence established no
nore than a suspicion of a violation. The ALO recomended di smssal of the

al legation that Respondent caused the destruction of Rvera s garden, as he
found that this incident was unrelated to Rvera' s union activity.

The ALO concl uded that Respondent violated Section 1153(a) of the Act by
permtting hunters to shoot pigeons, sone of which belonged to Rvera, onits
premses. The supervisor who told the hunters where to find the pi geons was
anare of Rvera s union synpathies and that Rvera' s pi geons contam nated the
trays in which raisins were dried, the ALO found Respondent's conduct

I nconsi stent wth its professed concern for protecting its raisins from
contamnation by |ive pigeons.

The ALO concl uded that Respondent viol ated Section 1153(a) of the Act by
assigning Rverato clean toilets, finding the followng to be circunstantial
evidence of aviolation: the toilets which Rvera had been ordered to cl ean
were already clean; the order to clean the toilets occurred shortly after

R yler a's bargaining activity, and R vera had never before been asked to cl ean
tollets.

The ALO concl uded that Respondent violated Section 1153(c) of the Act by
reducing Rvera's daily work hours as no substantial business justification
existed for the reduction in hours.

The ALO recommended di smssal of the 1153(d) allegations in the conplaint for
| ack of evidence.

BOARD DEO S ON

The Board affirned the ALOs finding that Respondent renoved R vera from
tractor driving because of damage to vehicl es which he had driven, and not
because of his union activity.

The Board reversing the ALQ concluded that Respondent did not violate the Act
by assigning Rvera to clean the toilets, finding
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that the record did not establish any connection between that
assignnent and R vera' s union activity.

The Board al so reversed the ALOs concl usion that Respondent viol at ed
Section 1153(a) of the Act by permtting hunters to shoot Rvera's
pigeons. The Board held that even if Respondent's supervi sor was aware
that Rvera s pigeons woul d be anong those whi ch woul d be shot, whi ch was
not altogether clear, General Gounsel failed to establish a connection
bet ween the shooting of Rvera' s pigeons and Rvera' s union activity.

REMED AL CROER

The Board issue a cease and desi st order, and ordered the readi ng,
posting, distribution, and nmailing of renedial Notice to Ewl oyees. The
Board al so ordered Respondent to nake whole Atilano Rvera for its
discrimnatory reduction of his work hours and to restore himto a full
wor k schedul e.

This case summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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STATE CF CALI FCRN A

BEFCRE THE
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Appear ances:

Gasimro U Tolentino, Esq., of Fresno,
Galifornia, for the General Gounsel

Sacy D Shartin, BEsq., of Seyfarth, Shaw
Fai rweat her & Geral dson,
Los Angeles, Galifornia, for the Respondent

Debbie MIler and Gaciela Mral es, of
Delano, Galifornia, for the Charging Party

DEAd S ON
STATEMENT (F THE CASE
NORVAN |, LUSTIG Admnistrative Law Gficer:

These cases, consolidated for hearing wth three other cases, were heard before
ne in Delano, Galifornia, on August 22, 24-26, (ctober 3-5, 25-28, 31, Novenber
1-2, 15-18, and Decenber 5-7, 1977. The Qder consolidating cases and the
conpl aint were issued on July 25, 1977. The consolidated conpl aint was amended
to include the captioned cases on Septenber 23, 1977. The anended conpl ai nt
alleges violations of Sections 1153(a), 1153(c), and 1153(d) of the Agricul -

D
1-D
2-D

tural Labor Relations Act (Labor Code 851140 et seq.), hereinafter



called "the Act", by Tex-Cal Land Managenent, Inc., hereinafter
called "Tex-Cal". The amended conpl aint is based on charges filed
on August 19, Septenber 12, and Septenber 19, 1977, by the Lhited
FarmVWrkers of Arerica, AFL-AQQ hereinafter called "the UFW. The
sol e conpl ai nant in each of the three cases is Atilano Rvera, an agricul tural
enpl oyee, wthin the neaning of 81140.2(b) of the Act, of Tex-Cal at all
relevant times and at the tine of the hearing. (opies of the charges were duly
served upon Tex-Cal .

Al parties were given full opportunity to participate in the
hearing, and after the close thereof, the General (ounsel and
Tex-Cal each filed a brief in support of its respective position.

Uoon the entire record, including ny observation of the deneanor of
the wtnesses, detail ed examnation of the physical evidence, and after
consideration of the briefs filed by the General Gounsel and Tex-Cal, | nake

the fol | ow ng:

FI ND NS GF FACT

. Jurisdiction.

Tex-Cal, the Respondent, operates a nunber of ranches in Tul are and
Kern Qounties, upon which grapes, kiws, alnonds, cotton, and alfalfa are
variously grown. Tex-Cal is an agricultural enployee wthin 81140.4(c) of the
Act. Tex-Cal Land Managenent, Inc. 3 ALRB 14 (1977). The UFWis a | abor
organi zati on w thin 81140. 4(f).
I1. The Alleged Wnfair Labor Practices.

The anended conpl aint all eges that Tex-Cal viol ated 851153U 1153(c¢) and

1153(d) of the Act by virtue of three sets of circunstances:



-- Snce July 1977, threatening, harassing, and intimda-
ting Atilano R vera because of his support of and activities on
behal f of the UFW

--  n or about Septenber 11, 1977, intimdating, threatening
physi cal harmand destroying the property of Ailano R vera because

of his filing of an unfair |abor practice charge agai nst the enpl oyer

and of his support of activities on behalf of the UFW

-- O or about Septenber 6, 1977, discrimnatorily changi ng the work
conditions of Atilano R vera because of his filing of an unfair |abor practice
charge and his support of and activities on behal f of the UFW

Tex-Cal denies an violation of the above sections of the Act, and
offers alternative and excul patory expl anati ons of the specific events
conpl ai ned of. There is no conflict as to whether the basic events occurred,
but there is substantial di sagreenent over details of the events and t he
interpretations to be placed on the events.

A Tex-CGal Qperations

As indicated, Tex-Cal operates a nunber of ranches in the
Sout hern San Joaquin Val ley. Both nechani cal and hand agricultural activities
are perforned by Tex-Cal enpl oyees on the ranches, depending, inter alia, upon
the particular crop, trees, or vines; the age of the crop (e.g., when the
grow ng tips of grapevines near the ground or near harvest, herbicides are
di sfavored); the prospective use of the crop (e.g., table grapes are hand

pi cked, w ne grapes are



nachi ne pi cked), availability of equi prent, and enpl oyee assi gnnents.
A though the hourly pay nmay not differ, sone agricultural activities
are clearly preferred by nost enpl oyees over other activities (e.g.,
tractor driving over hand-weedi ng).

There is a continuity of worker job assignments fromyear to
year anong |long-tine and/ or year-around Tex-Cal enpl oyees, and worker job
assi gnnent s anong t hose enpl oyees tend to be specialized (e.g., tractor
driving, irrigating) unless unusual circunstances occur (e.g., tractor driver
sent torepair trellises during a period of slack tractor work as an
alternative to layoff).

G apevines are grown in long rows, wth sufficient space
between rows for mechani cal inplenents to pass. Each grapevine grow up and
over a "T'-shaped trellis. The trellises are wred together the length of the
row, and nechani cal inpl enents cannot freely pass between the vines in a single
row The vineyards are cultivated, irrigated, fertilized, sprayed and ot herw se
nai nt ai ned t hroughout nost of the year. Segnents of the agricultural work in
the vineyard are perforned wholly or in part (e.g., shaping of irrigation ,p
channel s) by tractor drawn inpl enents driven down the spaces between the rows
by a single driver. Anajor part of tractor work consists of "disking", an
operation in which a tractor-pulled multiple disc inplenent turns the soil.

Many of the cultural practices in the vineyards are related to
weed control, which nay be chemcal, nechanical, or hand. Qe persistent weed
probl emis Johnson grass, a tough woody grass of great persistence and

regenerative power, which can grow higher than the grapevines.



Tex-Cal's admni strative organi zati on consi sts of high

ranki ng conpany officers who prinarily work in and out of the
conpany headquarters in Del ano, "ranch superintendents" (Tex-Cal
usage) in charge of one or nore Tex-Cal ranches, other "supervisors"
(Tex-Cal usage) bel ow the superintendents, and "forenen" (Tex-Cal
usage) who direct the work crews. There is sone seasonal i nterchange
bet ween forenen and worker status.

A all tines relevant to this natter, B Il Pritchett was
ranch superintendent of ranches which included the vineyards near Cecil Avenue,
and Driver Road, east of Delano; DR "Randy" Seele, the son of Tex-Cal
president, DS "Buddy" Seele, was ranch superintendent of a ranch south of
Del ano known as the Poso Ranch; and Robert "Roberto" Dom nguez was a tractor
crew forenan on the Poso Ranch. Al were supervisor within the Act.

Don Thonmas was enployed by Tex-Cal as a nechanic at the Poso
Ranch during all naterial tines prior to Qtober 15 1977, and |ived
on the Tex-CGal ranch near Cecil and Driver Road prior to August 15, 1977.
Atilano "Tilano" Rvera, the conplai nant, worked at the Poso Ranch and |ived on
the Tex-Cal ranch at Cecil and Driver through the tine of the hearing herein.

B. Rvera s BEwloynent Wth Tex-CGal Prior To 1977.

Atilano R vera has been enpl oyed by Tex-Cal since 1967 and has

been enpl oyed by Tex-Cal at the Poso Ranch since 1971. A the tine of the
i ncidents conpl ai ned of, Rvera was a steady year around enpl oyee of Tex-Cal .
Qher than an altercation with a supervisor in 1971, which resulted in Rvera's

working at the Poso Ranc.



thereafter, Tex-Cal has had no significant conpl ai nts about M.
Rvera s work prior to 1977.

Through nost of his enpl oynent wth Tex-Cal, Rvera and his
famly have lived in Tex-Cal owned or control |l ed housing, wthout separate
paynent of rent to Tex-Cal. For the last several years, the Rvera famly has
lived in one of three fairly substantial house clustered in an encl ave anong t he
grape vineyards on Driver Road g near Cecil Avenue, east of Del ano. The houses
are | ocated on a ranch nmanaged by Tex-Cal for absentee owners, and Tex-Cal has
effective control over the use of the houses. e of the other two houses was
lived in by B Il Pritchett in the past when the Rvera' s, were present, and was
used after Pritchett by Don Thonas, the Poso Ranch nechani c, and Thonas' famly.
There was substantial bad feeling between the R vera and Thonmas famlies during
at least the ,c latter portion of the tine that both famlies lived in the
encl ave, revol ving about the actions of children and dogs. The Thonas’ nove from

the enclave in August, 1977; the Rvera s still lived there at
the tine of the hearing.
Throughout his enpl oynent at the Poso Ranch, until the

events conpl ained of, Rvera' s primary work assignnent was tractor driving in the
grape vineyards. Hs work prior to 1977 was rated a | east satisfactory by all of
his superiors, and highly by Randy Seele. The few conplaints voiced at the
hearing about his tractor driving prior to 1977 related to skill in the use of

tractor inplenents (e.g., leaving a perfectly |level surface after disking so the
irrigation water would flow evenly) and not to skill in drivind



the tractor itself or inthe limted nai ntenance required of tractor drivers.

Prior to 1977, M. Rvera prinarily drove a John Deere Mddel 4020 wheel ed

diesel tractor, a nodel commonly used in the Poso Ranch vineyards. Prior to

1977, the only substantial nechanical; problemin equi pnent operated by M.

Rvera at Poso Ranch was an unexplained fire in a tractor pulled sulfuring rig.
C Rvera s Invol venent Wth the U(FW

M. Rvera has been a supporter, in a general sense, of the UFW
for one or nore years prior to 1977. He did not take part in a 1975 strike
agai nst Tex-CGal. During June, 1977, the UFWwas certified as the bargai ni ng
representative for Tex-Cal agricultural enployees. M. Rvera testified that he
often passed out UFW |eaflets prior to work before the representative
election, but neither the time of the election nor the tine that M. R vera
passed out |eaflets was established wth any precision.

M. Rvera could not recall any occasion on which he was observed
by supervisors as he passed out |eaflets, or any specific event prior to July
21, 1977, which denonstrated supervisor know edge that Rvera was a WW
adherant. Anong the Tex-Cal supervisors, only Robert Domnguez testified that
he was aware, prior to July 21, that M. Rvera was a UW adherant, and
Domnguez’ testinony was that he had known for years that Rvera was an WW
supporter. No evidence was adduced by the General Gounsel to denonstrate that
any supervisor other than Domnguez was aware of Rvera' s allegiance, or; that
Dom nguez' know edge was other than general, or related to any ' event prior to

July 21, 1977.



n or about July 21, 1977, M. Rvera was concurrently
el ected a nenber of the UPWhbargai ning coormttee at Tex-CGal, and a
del egate to the August, 1977, URWconvention in Fresno. By md-
August, at the latest, M. Rvera was facing Tex-Cal representatives
at the bargai ni ng sessi ons.

D The Tractor Incidents

In 1977, every piece of nechanical equi pnent to which

R vera was assi gned broke down, sonetines catastrophically, and he was
eventual |y assigned to the renoval of weeds, including grass, by shovel.
Shovel ing weeds is far |less desirable work than is driving
atractor. M. Rvera received the sane hourly pay for weeding as
he had received for tractor driving.

R vera was first assigned in 1977, in February, to an Qiver
Mbdel 1650 wheel ed di esel tractor, one of several Qiver 1650's
owned by Tex-Cal, but the only one assigned (and for the first tine) to the
Poso Ranch. The Qiver tractor transmssion differs substantially fromthe
transmssi on on the nore cormon John Deere 4020. At the tine of the hearing in
this matter, neither tractor foreman Dom nguez nor ranch superintendent Randy
Seele could clearly recall howto shift the Qiver tractor.

Oh May 19, 1977, the diesel engine in the Qiver tractor

froze while the tractor was being operated by M. Rvera. Repair of

* M. Rvera s verbal participation in the bargai ni ng sessions was nmni nal .
Except for one incident covered belowy M. Rvera testified that he said
nothing to the Tex-Cal representatives. Dolores Hierta spoke for the UFW
representatives. d course, M. Rvera s presence was the inportant
poi nt, and he undoubtedly partici pated i n caucuses.



t he engi ne woul d have required a full overhaul, including new pistons
and a new head, at an approxi nate cost for parts al one of $3, 000. 00.
The Qiver tractor renai ned unrepaired at the tine of the hearing
because of the unavailability of parts. There was no show ng at the
hearing that any particular union-related event occurred in 1977
prior to My 19. Wth mnor exceptions, Rvera was the only driver
of the Qiver in 1977.

Thereafter, R vera was assigned to a John Deere 4020 tractor

whi ch earlier was driven by another enpl oyee at Poso Ranch, and the

ot her enpl oyee was assigned to irrigate. The ot her enpl oyee nornal | y

split his work tine between irrigation and tractor driving, unlike
M. Rvera who drove exclusively. The other enpl oyee had had no
substantial nechanical problens in 1977 with the tractor. O or
about July 6, 1977, the John Deere tractor broke down wth danage
simlar tothat of the Qiver, at a cost for parts of approxinately
$2,200.00. The John Deere was qui ckly repai red and was assigned to
the other enpl oyee. The UFWwas certified during the tine that M.
R vera drove the John Deere.

During the period between July 7 and July 19, M. Rvera was
assigned to drive a watering truck and a jeep equi pped wth a nount ed,
sulfuring rig. Rvera sonetines drove both pieces of equipnent in
the sane day. Both pi eces of equi pnent were substantially work worn, and
bot h broke down frequently while Rvera drove them R vera |ast
drove nechani cal equi prent for Tex-Cal on July 19, and was assi gned

to weed in the kiw vineyard the next day. During the tine period
that M. Rvera drove the jeep and the watering truck after July 7,



t he nechani c, Thomas, was required to make multiple trips to the
fields, oftenin single days, to restart and/or repair the vehicles.
O July 20, ranch superintendent Randy S eel e ordered that M. R vera,
be assigned to hand | abor because of M. Rvera s 1977 history of
nechani cal breakdowns. As noted above, M. Rvera was el ected a
nenber of the bargaining coormttee on July 21, the day after his
reassi gnnent .

At sone tine prior to My, nechanic Thomas began to conpl ai n
to Domnguez and to Randy Seele that R vera was abusing the Qiver 10
tractor by poor driving and nai nt enance techni ques, includi ng sl ow ng
on turns by depressing the clutch. Thomas' criticisns extended
throughout R vera' s driving assignnents in 1977. Both Dom nguez and
Randy Steel e observed Rvera' s driving after the conpl ai nts began,
and coul d observe no irregularities. Both Domnguez and Randy Steel e
testified that their entire know edge of R vera' s nechani cal probl ens
and msuse of equi pnent cane from nechani ¢ Thomas’ reports, and that
their first hand know edge was |imted to their observations that the
tractors had in fact broken down. Randy Steele testified that he was
nystified as to why R vera had so many probl ens after a very good record
in previous years, but that by July 20, the Poso Ranch, was runni ng out
of equipnent for Rvera to drive, and that sonething was clearly wong wth
M. Rvera s use of equi prent.

A the hearing, Rvera attributed the breakdown of the Qiver

tractor to his having been ordered to pull a caterpillar tractor
“chisel™ which differs froma wheel ed tractor chisel in being toe | arge

for the wheeled tractor. Al conpany w t nesses deni ed t hat
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R vera had ever used a caterpillar chisel on the Qiver, and testi -
fied that Rvera was pulling a disc, not a chisel, when the Qi ver

broke down. Mechanic Thonas attributed the breakdown to Rvera's
havi ng tanpered with the governor control on the Qiver tractor.
The change of the governor control setting allowed the Qiver tractor
to exceed safe RPMIlimts. In order to change the governor control,
an individual was required to | oosen a | ocknut, screw out the control,
and retighten the | ocknut. R vera testified before Thonas and was
not questioned about the Qiver tractor governor, but Randy Steel e
and Dom nguez, both experienced tractor drivers, disclained any know edge of
how t o adj ust a governor.

Rvera testified that the John Deere 4020 had been naki ng
sone unusual noise prior to the day on which it broke down, that he:
called the noise to Domnguez' attention, and that Domnguez told himto
continue to run the tractor. Domnguez denied that the tractor sounded
unusual prior to the day on which it broke down. Rvera further testified
that on the day of the breakdown, Dominguez set Rvera' s disc attachnent to
bite too deeoly into the earth, causing too nuch drag on the tractor.
Rvera also testified that Domnguez custonmarily set the disc attachnent too
low and that the tractor drivers custonarily raised the attachment as soon
as they were out of Domnguez' sight. O the day of the breakdown, R vera
left the disc at the depth at which Domnguez set it, for reasons
whi ch were never clarified. Rvera testified that the tractor began
naki ng a great deal of noi se suddenly, on the day of the breakdown, and that he

imedi ately turned it off and called for his supervisor.
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Bot h Domi nguez and Thonas testified that the diesel head had a

visible 1-1/2 inch hole in it, which could only have been caused by
continuous running after the engi ne began naki ng | oud noi ses, prior
tothe initial shut down by Rvera. Al wtnesses essentially

agreed that the tractor was restarted so that it coul d be driven out

of the field to be towed, and was kept runni ng while under tow so that
the cower steering would operate. M. Rvera and the conpany w t nesses
differed as to whether the final driving and tow ng were significant
factors in the danage.

Mechani ¢ Thonmas testified that the damage to the John Deere
tractor was caused by M. Rvera s "lugging" the tractor. Both, Domnguez and
Randy Steele were unfamliar with the term"lugging" as applied to tractors, and
agreed wth Rvera that a John Deere 4020 tractor is not shifted while noving.
Bot h Dominguez and Randy Steele testified that a tractor driver nornal ly rai ses
the discs slightly wth controls on the tractor if the tractor | oses speed

while diskingg Rvera did not testify on this point. Rvera did
testify that he always ran the tractor in the | owest appropriate 18

gear whil e di sking.

As indicated, during the two-week period that M. Rvera drove the
jeep and water truck after the John Deere tractor broke down, Mechanic
Thonas nade nunerous trips to the fields to restart and/or repair the two
vehicles. Rvera attributed the breakdowns to the poor condition of the
vehi cl es; Thonas attributed the breakdowns to msuse and/ or sabotage by
Rvera. Oh July 20, 1977, M. Rvera was assigned to nanual agricul tural

activities, which assignnent
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conti nued through the tine of the hearing in this natter.
There was no conflict in the evidence that substantial danmage

occurred to two expensive diesel tractors driven by M. Rvera

Based upon the evidence, the likelihood of two such breakdowns

resul ting fromchance factors was snall, given the reliability and
durability of diesel tractor engines. There was al so no conflict

that the jeep and water truck frequently becane i noperabl e during the,
period of tine that M. Rvera drove those vehicles in July, 1977.

To the extent that the assessnent nay be relevant to this decision,
assessnment of the responsibility for the breakdown of the tractors is
difficult. Mechanic Thonmas testified that the equi prent had been overhaul ed
prior to the 1977 season, and that the breakdowns were caused by m suse
of the equipnent by Rvera. However, it was apparent that M. Thonas'
al | egedl y contenporaneous (wth the breakdowns) tractor repair records were of
much nore recent creation, probably not predating the hearing in this natter.
In viewof the contrived repair records, the total reliance by the conpany upon
M. Thonas' reports of the cause of the nechani cal problens in equi pnent driven
by M. Rvera, and the conflicts between the Thomas and R vera famlies, the
Admnistrative Law Gficer views the testinony of Thonas as to the reasons for
M. Rvera s equipnent problens wth great mstrust, especially wth respect to
the Qiver tractor, the jeep and the water truck. The Admnistrative Law
dficer finds that the record is equally supportive of the finding that M.
Thonmas del i beratel y sabotaged that equi pnent, as it is of negligence by,

R vera. However, | do not believe that M. R vera was ordered to
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pull a caterpiller chisel. The preponderance of the evidence is that!

M. Rvera was negligent in his operation of the John Deere tractor.
E The Johnson @ ass.

nh July 20, 1977, M. Rvera was reassigned fromdriving
nechani cal equi pnent. Cont enporaneous tine records indicate that "Ir. Rvera
was assigned to hoe weeds in the kiwis on that date, and continued to work in
the kiw s through July 24.** Heing weeds in the kiws, although al so hand
| abor, is less physically denanding than is pul ling Johnson grass excl usi vely.

O July 21, elections for the positions of del egate to the
UFWconvention, and nenber of the UFWcontract negotiating conmttee

were held anmong workers at Tex-Cal. M. Rvera was elected to both

positions. O July 25, M. Rvera was reassigned fromthe kiw

" Wien confronted with internal inconsistencies in the alleged y
cont enpor aneous records, M. Thomas finally testified that the original
records were ruined in arain in Septenber or Cctober, 1977, and that the
i nconsi stencies were the result of his attenpt to copy the blurred ori ginal
records. The "reconstructed" records were al so msdated by nonths fromthe
actual dates of the tractor breakdowns. The Admnistrative Law G ficer found
M. Thonas' expl anations of the reconstruction of the records totally
unbel i evabl e, and does not believe that any contenporaneous records of the
tractor breakdowns were made by Tex-Cal. The Admnistrative Law Oficer al so
doubts that M. Thonas took it upon hinself to fabricate the tractor repair
records in Septenber or (ctober, 1977, without pronpting. Interestingly, M.
Thomas" | ong enpl oynent wth Tex-Cal termnated on Qct ober 15, 1977, prior
to his testinony at the hearing.

** The weeds in the kiws included bermuda grass, snall anounts of Johnson
grass, and other weeds. To establish these work dates and ot her work dates
throughout this opinion, the Admnistrative Law dficer has depended heavily
upon the daily enpl oyee-signed record of work hours, which records were used
as code sheets for key- punch pay records for the weekly checks, and which
appear to bereliable. Unfortunately, neither side introduced the records
until close to the end of the hearing, after nuch vague and i naccurate
testinony as to the tine and sequence of events that went into the record.
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vineyard to dig Johnson grass alone in an isol ated grape vineyard on
Poso Ranch. He continued in that assignnment until Septenber 20, when
he was returned to weeding in the kiws. D gging the Johnson grass

was hard physical |abor, especially since the grass that M. Rvera

was assigned to dig was grass grow ng under the trellises and the w res.
Gass in the rows was dug by tractor pulled i npl enents.

There was no evi dence introduced by the General Gounsel or
the Intervenor that work which M. Rvera could perform other than
tractor driving or digging Johnson grass, existed at the tine that
M. Rvera was assigned to dig Johnson grass in the grape vi neyard.

The work records introduced into evidence indicate that the other
enpl oyees at the Poso Ranch, at the tinme that M. R vera dug Johnson;
grass, prinarily either drove tractors or irrigated. No evidence was
introduced that M. Rvera was qualified to irrigate.

Conpany representatives testified that weed renoval was a
necessary agricultural practice in the grape vineyards. Randy Seel e
testified that hand di gging was necessary at the tine that M. R vera
was sent to the Johnson grass, and that M. Rvera was sent to that task
both because it was undesirable to allow himto continue to on drive nechani cal
equi pnent and because he was a good wor ker who coul d be depended upon properly
to conplete the work of digging the grass.

There was no conflicting evidence that the Johnson grass did not have
to be renoved at sone tine during 1977. M. Rvera' s specific objections to his
grass-renoval assignnent, aside fromhis conplaint concerning his relief from
tractor-driving, related to agricultural practices followed by Tex-Cal wth

respect to the
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Johnson grass: if the Gonpany had used different cultivation practice
beginning in April, hand di gging woul d not have been necessary in
Jul y- Sept enber; and he shoul d not have been required to do the hard
wor k of digging Johnson grass all by hinself. R vera conceded that
as of the tine that he was sent to dig the Johnson grass, the grass was
required to be dug by hand in order to renove the roots. M.
Rver's tour of digging Johnson grass ended at an appropriate point
inthe agricultural process, rather than arbitrarily.

F. Wearing A UFWBuUtton.

M. Rvera testified that he began wearing a UFWbutton to
work every day, a few days before he was transferred fromdriving to hand
|abor. Al other wtnesses queried, including Ms. Rvera, testified that M.
Rvera did not begin wearing the button until after he was assigned to dig
Johnson grass. | find that M. Rivera did not wear the button before
the transfer, and that the button is not an issue in this case

G The LPWAinic Msits.

The General (ounsel presented evi dence that Tex-Cal,
through its supervisors, had denied M. Rvera a "piece of paper" so that he
could obtain the nedical attention of his choice at the UFW clinic near
el ano, for blisters caused by his work in the Johnson grass. The exact
function of the piece of paper was never expl ained Wat was cl ear, however, was
the apparent inability of the UPWto nesh its clinic programwth the
procedural dictates of the Sate Gonpensation | nsurance Fund, Tex-Cal's
worker's conpensation carrier so that the UFWclinic coul d serve as Fund-
conpensated alternative to the Fund' s designated | ocal physician. The | ocal

physi ci an was
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di sliked by some Tex-Cal workers, including Rvera. Wen M. Rve
asked for the piece of paper, he was told by supervisors that he did
not need anything in order to go to see the Fund-desi gnated physi ci an
an appropriate answer under the circunstances. There was no evi dence:
adduced that Tex-Cal attenoted to prevent R vera fromgoing to the
UFWcl i nic (which he did do), or that Tex-Cal attenpted to prevent
the UFWclinic fromobtaining rei mbursenent fromthe Fund for treat-
nent of Tex-Cal enployees wth work related injury or illness.

H The Toilet |ncident.

As indi cat ed above, the UPWwas certified as the bargai ning
representati ve for Tex-Cal enpl oyees in June, 1977. Beginning no later than
August, and extending to the tine of the hearing in this matter, Tex-Ca and
UFWrepresentatives engaged in negotiations 14 for a prospective bargai ni ng
agreenent. M. Rvera was a representative, albeit an al nost silent one,

t hroughout the negoti ati ons. However, in the course of discussion of a
seniority provision in the prospective agreenent, M. Rvera s reassi gnnent
fromtractor driving was used by Dol ores Hierta as an exanpl e of Tex-Cal's
alleged failure to honor seniority. Tex-Cal's representative, a vice president,
responded that M. R vera was not a good exanpl e of a senior enpl oyee:

because M. Rvera had quit in 1971, before he cane to the Poso Ranch. *

M. Rvera heatedly retorted that the vice president was a liar and that the

vice president's informants were liars.

* M. Rveraleft anorthern Tex-Cal ranch after a physical alterca-
tion wth a supervisor, and began to work at the Poso Ranch
imediately thereafter, at Tex-Cal’s direction. M. Rvera
apparently regarded the change as a transfer.
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The next work day, R vera asked Dominguez if he was to continue
working in the Johnson grass. Domnguez checked with Randy Steele, who told
Dominguez to tell Rverato clean the portable toilets. Domnguez so told R vera,
who refused to do so. Domnguez then checked the toilets, found that they had
al ready been cleaned, and told Rvera to performhis usual work (digging Johnson
grass). Both R vera and Domnguez gave substantially the sane account of this
incident. There was no expl anation of why Rvera was told to clean toilets which
were already clean. R vera had never been asked to clean toilets before, and
i ndi vi dual s who worked al one, such as tractor drivers and Rvera, rarely used the
toilets. The toilets were used prinarily by crews.

I. The PF geon Incident.

M. Rvera raises donestic pigeons at the Tex-Cal controlled
House in which his famly lives at Driver Road. * Rvera has al so rai sed pi geons
at two previous Tex-Cal houses in which his famly lived. Tex-Cal supervisors,

including B'Il Pritchett, were anare that R vera rai sed donestic pi geons.
R vera constructed a ranshackl e coop for his pi geons near

* The Admnistrative Law G ficer and counsel observed M. Rvera's
pi geons and a flock of wld pigeons represented by Tex-Cal's
counsel as being typical of the wld pigeons in the fields around
Del ano. Despite M. Rvera' s verbal differentiation, the Admnistrative
Law O ficer concluded that M. R vera s pigeons were generally
i ndi stingui shabl e physically fromthe wld pigeons, at |east to non-
pi geon fanciers. However, the deneanor of the two flocks of pigeons was
strikingly different, Rvera s pigeons renaining relatively cal mwhen
strangers approached their coob, while the wld pigeons nal ntai ned a
substantial di stance and/or a roof peak between thensel ves and strangers
at all tines, a prudent neasure in view of the shotgun shells covering
the ground at the place at which the wld pigeons were found.
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his house. The coop has an opening in the roof through which the pi geons can cone
and go at wll. The coop al so contai ns chi ckens. The pigeons frequently flew

bet ween the coop and an unused water tower approxi nately 160 feet fromhi s house,
but nuch closer to the house fornerly occupi ed by Pritchett and Thonas.

Various conpany W tnesses, including president Buddy Steele, testified
that | oose pigeons were a health hazard with respect to table grapes and to
raisins drying on raisin trays laid on the ground between the grape vineyard rows,
because of physical contact and droppi ngs. Gonpany w tnesses al so testified that
M. Rvera had been told to keep his fow penned up. R vera deni ed having been so
warned. The tine(s) of the warning(s) were not established.

O or about Septenber 11, during the tine of the contract negotiations,
two hunters came to Bill Pritchett to request permssion to hunt on Tex-Cal | and.
Pritchett directed themto the water tower and specified that they shoul d shoot
the pigeons that were there. Pritchett was aware that Rvera clained at | east
sone of the pigeons which frequented the tower, but his stated viewwas that any
uncaged pi geon was to be treated as wld.

Early on the norni ng of Sunday, Septenber 11, the two hunters
acconpani ed by a Tex-Cal supervisor, began shooting at the pigeons
roosting in the tower, and at pigeons in the nearby fields. Al though
M. and Ms. Rivera went outside to see what was happeni ng, neither
asked the hunters to stop because they felt that the hunters had
conmpany sanction to shoot their pigeons. M. R vera attenpted to

contact the police but a deputy sheriff did not, arrive, in response;
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toacal fromthe UFW until after the hunters left. Approxinately; 80
pi geons were killed, of which M. R vera clained approxi mately 40 were his
donestic pigeons (Ms. Rvera clained that all 80 were donestic pigeons). A
phot ograph of M. R vera and the dead pi geons, introduced i nto evi dence,
appears to show about 40 pi geons. The hunters did not pick up the downed
pi geons, nor were they instructed by Tex-Cal to do so despite the drying
raisins on the trays between the rows. Sone of the pigeons fell between the
rows, dead or injured.
J. The Reduction In Rvera' s Daily VWrk Hours.

During 1977, the daily work hour node for enpl oyees in
the sane crewas M. Rvera, was ten hours on days whi ch an enpl oyee
wor ked. Those enpl oyees functioned chiefly as tractor drivers and/ or
irrigators. M. Rvera continued working ten hours per day after
hi s reassi gnnent away fromdriving duties until Septenber 16, the day
after a negotiating session between Tex-Cal and the LFW n that day, in
the mddl e of the workweek, M. Rvera s naxi numhours were cut to 8, at which
| evel they renained through the tine of the hearing. No other nenber of M.
Rvera' s crewwas reduced i n maxi numhours from10, but the other crew
nenbers were tractor driving and/or irrigating, rather than weedi ng.
Approxi natel y two weeks | ater, new enpl oyees were added and assigned i n part
to weeding in the kiws. The new enpl oyees were gi ven naxi numweedi ng days of
8 hours, although they sonetines perforned other duties on which they worked
for nore than 8 hours per day. No substantial reason was advanced as to

why only M. Rvera at the Poso Ranch was cut to 8
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hours per day on Septenber 16. Al enpl oyees, including R vera,
sonetines worked | ess than their respective naxi nuns on a gi ven day.
K Gape Gndol a Pulling.
During the w ne grape harvest years prior to 1977,
R vera had been assigned each Septenber to drive a tractor pulling
a picking gondola, at night. ndola driving is an easy, high daily
hours assignnent. In 1977, Rvera was not assigned to drive a
gondol a because Randy Steel e did not want himto drive tractors
after the breakdowns. New Tex-Cal enpl oyees who were hired for kiw
weedi ng in Septenber were al so assigned to drive gondol as and ear ned
pay for nore than 10 hours per day while do so, whereas, M. Rvera
was paid for a maxi nrum8 hours for weedi ng.
L. Inpaired Gontact Wth G her Enpl oyees.
Wil e he worked as a tractor driver, Rvera woul d neet

wth all other Poso Ranch enpl oyees at the ranch shop at the begin-
ning of the work day, and thereafter pass a solitary work day, al one

on his tractor, absent breaddowns. After assignnent to the Johnson
grass, Rvera had substantially the same pattern of contact with
ot her enpl oyees: he net themat the shop in the norning, and he
wor ked al one during the day. No factual distinction in contact with
ot her enpl oyees was denonstrated by the General (ounsel .

M The Destruction of M. Rvera's Girden.

M. Rvera s garden, in the encl ave near the water tower,

was apparently tranpl ed sonetine during the period between July 2
and August 23. M. Rvera clained that it had been done by Don

Thomas' children at Tex-Cal instigation, and an unfair |abor practice
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charge, not specifically included in this hearing, was apparently

filed as aresult. That charge apparently pre-dated any of the
charges specifically included in this hearing.

In the course of verbal exchanges when R vera conpl ai ned to
Tex-Cal supervisors about the destruction of the garden, R vera
clained, at the hearing, to have overhead Randy Steele refer to him
as a "striker" and clained that Steele said that he woul d have to
nove fromthe conpany house, all of which was denied by Seele. The
conversations during which the remarks were al |l egedl y nade, were;
pronpted by Rvera s attenpt to have Tex-Cal police the Thonases.
Seele allegedly spoke in English; Rvera used an interpreter at

the hearing in this natter and his spoken English was very broken.

[11. D scussion 0 The |Issues, Gonclusions, and F ndi ngs.

Post - hearing study of the daily work records introduced
(unfortunately) close to the end of the hearing has served to clari -
fy the dates and sequences of the critical events herein, to render
irrelevant nost of the testinony adduced wth respect to the tractor
Incidents, and to narrow the issues consi derably.

A The Tractor Incidents.

The daily work records indicate that M. Rvera last drove the

Qiver 1650 tractor on May 19, 1977; last drove a John Deere 4020 tractor on
July 6, 1977; and | ast drove the sul fur spraying jeep and the water truck on
July 19, 1977. A such dates were

"Apparent | y" is used because all evidence of the filing of, and the
content of the charge was indirect. The General Gounsel never out

the charge into evidence as the basis for the retaliation allegation, or
for any ot her purpose.
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uncl ear through the course of the hearing, and w tnesses for both
sides often were two nonths or nore inaccurate in their placenent of
the events. S nce these dates cone fromworker-signed daily tine
sheets whi ch were used as input for the preparation of weekly pay
checks, | regard themas being necessarily of great accuracy. The
General Gounsel did not challenge the accuracy of the tine sheets.

O July 20, M. Rvera was assigned to hoe weeds in the kiw
vineyard. Oh the next day, July 21, M. Rvera was el ected a union
negotiator. That el ection, which occurred after M. R vera was
assigned anay fromdriving duties, is the earliest date in tine
denonstrated by the General (ounsel on which Tex-Cal is reasonably

chargeabl e with know edge of Rvera s union activities. | find that;

the evidence of prior union activity by Rvera is too nebul ous as to

tine and extent to support any finding of an unfair |abor practice

In connection wth the transfer fromtractor driving. In particul ar,

any such union activity by Rvera nay wel|l have pre-dated his initial
assignment to tractor driving in 1977; | cannot determne fromthe evi dence
whether it did or not. | also find that M. Domnguez' |ong know edge of
R vera' s union adherence, wthout nore, cannot be the basis for an unfair

| abor practice. See Howard Rose Gonpany, 3 ALRB 86 (1977). Dom nguez’

know edge pre-dated R vera s assignnent to tractor driving in 1977,
yet he was so assi gned.

Accordingly, since the record denonstrates that M. R vera |

was renoved fromdriving duties and assigned to hand | abor prior to
his el ection as a union negotiator, and since the record does not

show any conpany know edge of his union support and activities pri

23



to July 21 (other than by Domnguez), | find that no causal rela-
tionshi p has been denonstrated by a preponderance of the evi dence
between M. Rvera' s support of and activities on behal f of the URW
and his renoval fromdriving assignnents in 1977. Such driving
assignnments include the tractor-pul |l ed gondol as, since it is ny
finding that the gondol a non-assi gnment dependently resulted fromthe
earlier renoval fromtractor driving. | note that the Qiver broke
down on May 19, even before the UFWwas certified as the bargai ni ng
representative at Tex-Cal .

In the event that the Board shall disagree wth the fore-
going finding on causation, and in the interest of expediting the
resolution of this matter if such occurs, | nmake the follow ng fur-
ther findings of fact and concl usi ons of |aw

1. There was no seniority system formal or infornal,
in effect at the Poso Ranch in 1977, which woul d have insul ated M.
Rvera fromrenoval fromtractor driving as a consequence of the
damage to the two tractors. O course, even under a contractual
seniority system just cause wll support a disciplinary action
agai nst an i ndi vi dual .

2. | find that the two tractors were, in fact, severely
damaged. Wth respect to all vehicles other than the John Deere
4020, | find substantial doubt as to whether M. R vera was negli -
gent or reckless in viewof the discredited testinony and repair

records of Don Thonas, his aninosity toward M. Rvera, and the total
or reliance of the Tex-Cal admnistrative personnel upon M. Thonas'

assessnents of the causes of the equi pment failures. n the record
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before ne, | find that the equi pnent failures, except wth respect

to the John Deere, were as likely to have been the result of negli -

gence or sabotage by Don Thomas, based both upon the sophisti cat ed

nature of the alleged sabotage and upon Thomas’ unbel i evabl e testi -

nony, as they were to have been the result of negligence or sabotage

by Rvera. | further find that the General Gounsel has not, however
denonstrat ed, by a preponderance of the evidence, that soneone ot her
than R vera was responsible for any or all of the breakdowns, parti-

cularly that of the John Deere 4020.

3. | find that Don Thomas was not a supervisor at the
tine of the equi pnent breakdowns, that his supervision of other

workers in equi pnent repairs was routine and of the type that
experi enced wor kers commonl y exer ci se over i nexperienced workers,

Toy Wirkers, Local 18 v. NLRB (7th dr. 1966) 369 F.2d 266, and that:

his reports, recommendations and views of the renedial action to be
taken wth respect to M. Rvera s danaged equi pnent were routi ne
and entirely of the nature to be expected froma nechanic who is
doing his job well (in the abstract). Baptist Menorial Hospital,

93 LRRM 1455, 225 NLRB No. 165 (1976). Accordingly, even though

Thonas' recommendati ons resulted, after adoption by Randy Steele, in
Rvera s removal fromdriving, | do not regard themas a determ nant

of supervisory status. (See 81140.4 (of the Act.) | nake no

finding as to Thomas' supervisory status at the tine of the gondol a

pi cking, since it occurred two nonths after the | ast equi pnent break-
down. There was no testinony that Thomas worked w th the gondol as

I n previous years.
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4. | find that Tex-Cal supervisors acted in good faith
inremving M. Rvera fromdriving assignments after his nechanical
difficulties in 1977. In particular, there has been no convi nci ng
evidence that Tex-Cal intentional |y sabotaged two of its own S20, 000
tractors at a parts cost al one in excess of $5, 000 nerely to create a pretext
for the assignment of M. Rvera to hand |abor. Even if R vera was not
responsi bl e for the danage, | find that Randy Steel e nade a permssible
reassi gnment deci sion based on the information available to Steel e.

Fnally, | find that M. Rvera did not wear his UFWhbutton
prior to his reassignment to hand labor. Accordingly, the button coul d not
have been a factor in his reassi gnnent.

| recormend that those parts of the charges based on the
tractor incidents be di smssed.

B. The Johnson @ ass.

As indicated above, on July 20, M. Rvera was assigned to hoe
weeds, including | esser amounts of Johnson grass, in the kiws Thereafter, on
July 21, M. Rvera was elected as a union bargai ning representative. n July
25, M. Rvera was reassigned to the job of shoveling out the extensive stand
of Johnson grass in araisin and table grape vineyard, by hinself. The task of
shovel i ng the Johnson grass lasted until Septenber 20, when R vera was returned
to the Kiw vineyard fol |l ow ng conpl etion of his task in the Johnson grass.

| consider Rvera s reassignnent fromthe Kiw vineyard to
the nore arduous task of renovi ng Johnson grass in the grape vineyard to be

suspect, since it occurred only four days after Rvera' s
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el ection as a negotiator. However, the General Gounsel advanced no
evi dence what ever concerning the bona fides of that nove, with res-
pect to the then state of weeds in the kiws or otherwse, and cir-
cunst ances whi ch nerely rai se a suspicion do not establish a viol a-

tion. Rod MLellan G., 3 ALRB 71 (1977). In the absence of such

evi dence | cannot specul ate as to the reasons. The basic right of
nanagenent to nanage cannot be questioned. Hanson Farns 3 ALRB 43

(1977).

There was substantial testinony and cross-examnation of
W t nesses concerni ng the necessity of digging the Johnson grass by
hand during the period between July and Septenber in the grape vine-
yard. | consider the nost telling evidence adduced to be M. Rvera's
concessi ons on cross-examnation that Tex-Cal woul d have had to begin
a different course of nechanical or chemcal agricultural activity
inthe relevant grape vineyard as early as April, in order to arrive
at the sane point of grass clearance by nachi ne in Sept enber,
which M. Rvera arrived by hand at the latter nonth. M. Rvera
strongly criticized Tex-Cal's choi ce of agricultural techni ques and
he may wel | be correct, but the inportant point is that M. Rvera
conceded that Tex-Cal had no nechanical or chemcal alternatives to
hand | abor as of July. As of July, sone person or persons had to

work on the Johnson grass by hand. In April, even the first of M.
Rvera' s two tractors had not broken down and | can find no evi dence
that Tex-Cal intentionally did not begi n nechani cal grass renoval

in April as part of a plot which included the subsequent breakdown
of two tractors, all to obtain a pretense for assigning Rvera to
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arduous |abor in July.

| find it inherently suspicious, as did the General Gounsel
(and M. Rvera) that Tex-Cal assigned a single individual by hinself
to dig the Johnson grass for an unbroken two-nonth period. However,
the General (ounsel did not denonstrate either that there were alter-native
jobs (to driving and grass pulling) that Rvera could have perforned and to
whi ch he woul d have been assigned in the absence of discrimnation and/ or
harassnent, or that the assignnent of a single person rather than a crewto
di ggi ng the Johnson grass or simlar work constituted a break wth norrmal Tex-
Gal work practices. Snce |l have previously found that M. Rvera s renoval
fromtractor driving did not constitute an unfair |abor practice, the General
Gounsel did not denonstrate by a preponderance of the evidence that ;
M. Rvera was discrimnated agai nst or coerced by his assignnent to! the

Johnson grass digging for two nonths. Rod MLellan (., supra; Hansen Farns,

supra.

| recommend that those parts of the charges based on M. in
Rvera' s assignnent to dig Johnson grass be di smssed.

C The Destruction of M. Rvera' s Garden.

M. Rvera s garden, in the enclave, was apparently

destroyed sonetine during the period between July 25 and August 28.
As indicated above, M. Thonas was not functioning as a supervi sor
at the tine of the destruction, and the connection of his children

24 to Tex-CGal is obscure. Won factual consideration of the surround-
ing circunstances, | find that the General Gounsel has not established by a

pr eponder ance of the evidence that this incident,
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assumng that it was in fact perpetuated by the Thomas chil dren, constituted
anyt hi ng nore dami ng than part of unfortunate continuing friction between
nei ghboring famlies, including rock throwng, nois conplaints, and dog
conplaints. Sncel do not consider this incident to be of any significance to
the Act, | do not decide -he conflicting testinony as to whether Randy Seel e
did or didnot call M. Rvera a striker and did or did net tell Rvera to nove
during conversations pronpted by Rvera' s conpl aints about the garden.
D The Figeon Incident.

| find that B Il Pritchett directed the hunters to pi geons owned

by M. Rvera for the purpose of harassing M. Rvera

because of M. Rvera s exercise of rights guaranteed in Section

1152 of the Act. The Conpany is responsible for the acts of its
supervi sors unl ess grossly outside his authority. J.S Abercror.bie, 33 NLRB
524, 24 LRRM 1115 (1949). Accordingly, | recoomend a findin that Section 115

3(a) of the Act has been violated by Tex-Cal in connection wth the pi geon
incident. Pritchell, by his testinony and deneanor, was then aware of the
protected activities of M. Rvera, specifically including R vera s nenbership
on the union bargaining coomttee. Despite the great concern of various Tex-
Cal officials wth pigeon droppings and the scratching of pigeons on raisin
trays, Tex-Cal authorized hunters who shot at |east 40 pigeons and left the

pi geons | aying where they fell or fluttered, including in the vineyard anong
the raisin trays. In the normal course of events, the dead pigeons would |ie
in the vineyard for days until they were disked under by the tractors, after -

he raisin trays we
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pi cked up. Supervisor Pritchett was well aware that the pi geons
whi ch woul d be shot by the hunters-al nost certainly woul d i ncl ude
pi geons owned by M. R vera.

The simlarity in appearance between M. R vera' s pigeons
and wld pigeons is inmaterial since Pritchett was aware of Rvera' s
ownershi p when he directed the hunters to R vera s pi geons.

E The Toil et Incident

Based upon the facts as set forth above, | recomend a

finding that Tex-Cal violated Section 1153(a) of the Act in connec-
tion wth the toilet incident. There is often only circunstantial
evidence of intent. S Kuramura, Inc., 3 ALRB 49 (1977). Inthis

situation, Tex-Cal failed to explain why M. Rvera was ordered to:
clean toilets which were already clean; the relationship in tine of
the order to M. Rvera s bargaining activities was substantial; and
R vera had never been asked to clean toilets before. Wile the;
Admnistrative Law Gficer does not contest that under nornal

ci rcunst ances Tex-Cal has the nmanagenent right to require that such
work be perforned, the existence of independent grounds for the
order does not preclude a finding that notivation in part stenmmed
fromanti-union aninus. Tex-Cal Land Managenent, Inc., 3 ALRB 14
(1977).

Tex-Cal argues inits brief that the natter is noot because
M. Rveradidnot infact clean the toilets. | do not agree. In
DArigo Brothers 3 ALRB 31 (1977), athreat to call the sheriff was

held to be a violation of enpl oyee rights whether or not carried cut.

| see no. distinction here. P acing the enpl oyee in the position of
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refusing an unl awful order of the enpl oyer at the possible risk of
hi s enpl oynent is coercion of a high order.
G The Salary Reduction.
As indicated, on Septenber 16, in the mdd e of a work
week, the day after a bargaining neeting, Rvera s naxi numdaily
work hours were reduced to 3 from10. A though enpl oyees hired for
weeding duties later were al so assigned a naxi numof 3 hours when
they weeded (rmany drove gondol as in excess of ten hours per. day),
R vera was the only Tex-Cal enpl oyee at Poso reduced in hours at
that tine. No substantial reason was advanced for Rvera' s reducti on;
which resulted in a daily salary saving of |ess than $7 to Tex-Cal.
Lack of work coul d not have been the reason, since additional weeder
were hired only two weeks later, and R vera continued thereafter as
the 8 hour |evel.
| recoomend a finding that the reduction of M. Rvera' s work
hours from10 to 8 was discrimnatory and violated Section 1153(c) of the Act,
Akitono Nursery, 3 ALRB 73 (1977), in that no substantial business

justification existed and that the reduction, perpetrated upon a uni on
negotiator, was inherently destructive of inportant enployee rights. NLRB v.
Geat Dane Trailers, Inc., 388 WS 26, 34 (1967).

H Qher Mitters.

Fnally, I recoomend a finding that the General Gounsel has not
denonstrated, by a preponderance of the evidence, any causal relationship
between the filing of the first charge of uncertain contents, or an uncertain

date, and the events conpl ai ned of here
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| accordingly recoomend di smssal of those carts of the conpl ai nt
relating to violations of Section 1153 (d) of the Act. | also
recommend di smssal of any alleged violations of Section 1153 (a) and
1153(c) not specifically di scussed herein.

V.  The Renedy.

Havi ng found that the Respondent has engaged in certain
unfair [ abor practices wthin the neani ng of Sections 1153 (a) and
1153(c) of the Act, | shall recormend that it be ordered to cease
and desist therefromand to take certain actions designed to

effectuate the policies of the Act.
| still recommend that the Respondent be ordered to rei nburse
R vers for the reasonabl e repl acenent cost of 40 donestic pigeons of |ike

guality to those killed on Septenber 11, 1977;

| shall recomnmend that the Respondent be ordered to nake M. R vera
whol e by paying himfor ten hours of work for each day subse-
guent to Septenber 15, 1977, on which M. Rvera worked at |east 8 but
| ess than 10 hours, and that M. Rvera be restored to a nornal naxi num
work day of not |ess than 10 hours in the future, to continue as long as the
najority of hourly paid agricultural enpl oyees at the Poso Ranch are
custonarily enployed for ten or nore hours per day, or to a | esser nmaxi num
if the mgority of said enpl oyees are reduced to a naxi num bel ow 10 hours.

| shall recommend that the Respondent be ordered to cease and
desi st fromharassing, coercing and/or discrimnating agai nst enpl oyees who
hol d positions wthin the UAW including but not limted to the Position of

negotiator, by any neans, specifically including
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but not limted to changes in terns and conditions of enpl oynent,
and destruction of personal property.
| shall recommend that the Respondent be ordered to cease

and desist fromin any other manner interfering wth, restraining,
or coercing enpl oyees in the exercise of self-organization, to form
join, or assist |abor organizations, to bargain collectively through
a representative of their own choosing, and to engage in' other
concerted activities for the purpose of collective bargai ning or
ot her nmutual aid or protection, or to refrain fromany and all
such activities except to the extent that such right may be
af fected by an agreenent requiring nmenbership in a | abor
organi zation as a condition of continued enpl oynent as authorized in
Section 1153(c)of the Act;

| shall recommend that the attached notice be w dely
dissemnated in order to renedy fully the respondent’s unl aw ul
conduct .

| specifically decline to recoomend an award of attorney's
fees and costs. | find the Respondent's defense not to be frivol ous.
Zani novich & Sons, Inc., 3 ALRB 57 (1977).

Uoon the basis of the entire record, the findings of fact,

the conclusions of law and pursuant to Section 1160.3 of the Act, hereby

I ssue the foll ow ng recommended:

GRCER

Respondent, its officers, agents, supervisors, and represen-
tatives shall:

1. GCease and desi st from
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a. Harassing, coercing, and/or discrimnating agai nst
enpl oyees who hol d positions wthin the UPWor are ot herw se active
inthe UFW by any neans, specifically including but not limted to
changes in terns and conditions of enpl oynent, and destruction of personal
property.

b. In any other manner interfering wth, restraining, or
coer ci ng enpl oyees in the exercise of self-organization, to form join or
assi st | abor organizations, to bargain collectively through 9 representatives
of their own choosing, and to engage in other concerted activities for the
pur pose of collection bargaining or other nutual aid or protection, or to
refrain fromany and all such activities except to the extent that such rights
nay be affected by an agreenent requiring nenbership in a | abor organi zation as
a condi tion of continued enpl oynent as authorized in Section 1153 (c)
of the Act.

2. Take the follow ng affirnati ve action which is deened
necessary to effectuate the policy of the Act.

a. Mke Atilano R vera whol e by paying himfor ten hours
in of work for each day subsequent to Septenber 15, 1977, on which M.
R vera worked at |east 8 but |less than 10 hours, cal cul ating such
backpay and interest in accordance wth Sunnysi de Nurseries, Inc.

3 ALRB 42 (1977).

b. Restore Atilano Rvera to a nornal naxi numwork day of not
| ess than 10 hours in the future, to continue as long as the najority of the
hourly-pai d agricul tural enpl oyees at the Poso Ranch are custonarily enpl oyed

for ten hours or nore per day,or to
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such lesser maxinumif the najority of said enpl oyees are reduced to
a naxi mum bel ow 10 hour s.

c. Reinburse M. Rvera for the reasonabl e repl acenent
cost of 40 donestic pigeons of like quality to those killed on
Sept enber 11, 1977.

d. Preserve and nake available to the ALRB or its agents upon
request, for examnation and copying all payroll records, social security
paynent records, tine cards, personnel records and reports and other records
necessary to ascertain the back pay due.

e. Ml copies of the attached notice in Spanish and
English, wthin 20 days fromreceipt of this order, to all persons enpl oyed by
Tex-Cal as hourly agricultural enployees at all Tex-Cal ranches in Kern and
Tulare Qounties, since January 1, 1977, at the last know addresses on file wth
Respondent or ac any nore current address furni shed Respondent by the Genera
Gounsel or Charging Party

f. Post copies of the attached notice at tines and pl aces to be
determned by the regional director. (opies of the notice shall be furnished by
the regional director in Spanish and English. The Respondent shal | exercise due
care to replace any notice which has been altered, defaced, or renoved.

g. Arepresentative of the Respondent or a Board agent shall
read the attached notice in Spani sh and English to the assenbl ed hourly paid
agricultural enpl oyees of the Respondent on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the regional
director, relieving the reading, the Board agent shall be given the

opportunity, outside.
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presence of supervisors and nanagenent, to answer any questions enpl oyees nay

have concerning the notice or their rights under the act.

h. Notify the regional director in the Fresno Regional Gfice

within twenty (20) days fromrecei pt of a copy of this Decision of steps

Respondent has taken to conply therewth, and continue to report periodically

thereafter until full conpliance is achieved.

i. Qopies of the notice attached hereto shall be
furni shed Respondent for distribution by the regional director for the

Fresno Regional fice.
It is further ordered that the allegati ons of the anended conpl ai nt

relating to violations of Section 1153(d) of the Act are di smssed.

AR ALTURAL LABCR RELATI ONS BOARD

3 /97

LUSTI G
Adm ni stratlve Law CGFfi cer
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APPEND X
NOT CE TO BWPLOYEES

After a hearing, during which all parties presented evi dence, an
Admnistrative Law, Gficer of the Agricultural Labor Rel ations Board has
found that we have engaged in viol ations of the Agricultural Labor
Rel ations Act and has ordered us to notify all persons enpl oyed by us
since January 1, 1977, that we wll renedy those violations, and that we
Wil respect the rights of all our enpl oyees in the future. Therefore, we
are nowtelling each of you:

(1) Ve wll reinstate Atilano Rvera to a ten hour nor nal
work day and give himback pay and interest for any | osses that he had
whi | e he was assigned an ei ght-hour naxi numwor k day

(2) Ve wll reinburse Atilano Rvera for his pigeons which
were killed by persons hunting wth our permssion on Septenber 11, 1977.

(3 V¢ wll not harass or discrimnate agai nst our
enpl oyees who work for, hold positions in, or support the United Farm
VWrkers of Ameri ca.

(4) Each of our enployees is free to support, becone or
remain a nenber of the Lhited FarmVWrkers of Anerica. Qur enpl oyees nay
wear union buttons, passing out literature or talk to their fell ow
enpl oyees about the UFWprovided this is not done at tines or in a nanner
which interferes wth the enpl oyee doing the job for which he has been
hired. Ve wll not discharge, |ay off, change the working conditions of

or in any other nanner



interfere wth the right of our enpl oyees to engage in these
and other activities which are guaranteed themby the Agricul tural
Labor Rel ations Act.

Vé will conply wth the Board's O der.

S gned:

TEX- CAL LAND MANAGEMENT, | NC

(Nae)  (Title)

DATED

THS IS ANCG-H QAL NOITCE OF THE AGR QLTURAL
LABCR RELATI ONS BOARD -- DO NOI' REMDVE CR MUTI LATE
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