B ythe, Galifornia

STATE G- CALI FORN A
AR AGLTURAL LABCR RELATI ONS BOARD

DESERT HARVEST GOMPANY,
g Case No. 78-RG9-1-E
Enpl oyer, )
)
and ) 5 ALRB No. 25
UN TED FARM WIRKERS g
CF AVBER CA AFL-AQ )
Petitioner. g
DEQ S ON AND

CERTI F CATI ON GF REPRESENTATI VE

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in
this natter to a three-nenber panel .

Followng a petition for certification filed by the Uhited Farm
VWorkers of Arerica, AFL-A O (UFW on June 12, 1978, a representation
el ection was hel d on June 19, 1978, anong the agricul tural enpl oyees of
Desert Harvest Conpany, the Enpl oyer herein. The tally of ballots

showed the follow ng results:

URW. 75
No Lhion ..................iinn.. 15
Challenged Ballots .................. 42
Total .......... ... . i 132

Aiter the Enpl oyer filed five post-el ection objections, the
Board s Executive Secretary issued a notice of allegations to be set for
hearing and an order dismssing four of the said objections. Oh Novenber

29, 1978, an evidentiary hearing was



hel d on the remai ni ng objection: "that on June 10, 1978, a UFW
organi zer threatened both a crew forenan and workers w th physical
harmif any were to | eave the | abor canp for work".

O January 19, 1979, Investigative Hearing Examner (IHE) Carla
Jo Dakin issued her Decision in which she recormended that the Enpl oyer's
obj ection be dismssed and that the UFWbe certified as the col | ective
bargai ning representative of the Enpl oyer's agricul tural enpl oyees.

The Enpl oyer tinely filed exceptions to the |HE s Decision
and a brief in support of the exceptions. The WWfiled no reply
brief, but indicated by letter that it supported the concl usions of
the I HE

The Board has consi dered the record and the | HE s Deci si on
inlight of the exceptions and briefs, and has decided to affirmthe
rulings, findings, and conclusions of the IHE as nodified herein.

Gontrary to the IHE we find the account of the Enpl oyer's
wtness as to the events on the norning of June 10, 1978, to be no | ess
|l ogi cal than that of the union organizer. However, as the only sources of
evidence on the natter are in direct conflict, we cannot conclude that a
threat was actually made. W& agree with the IHE that even if the evi dence
established that the threat was nade, it would not warrant setting aside
the el ection under the circunstances presented. Accordingly, we adopt her
recormendations to dismss the Enpl oyer's objection and to certify the
UFW The obj ection is hereby di sm ssed.
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CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that the United FarmWrkers of
Anrerica, AFL-AQ having received a najority of the valid votes cast in a
representation el ection anong the agricul tural enpl oyees of the Enpl oyer,
i's, pursuant to Labor Code Section 1156, the excl usi ve bargai ni ng
representative of all the agricultural enpl oyees of Desert Harvest
Gonpany in the Sate of Galifornia for the purpose of collective
bargai ning, as defined in Labor Code Section 1155.2(a), concerning
enpl oyees' wages, working hours, and other terns and conditions of
enpl oynent .
Dat ed: March 30, 1979

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

Desert Harvest Conpany (URW  Case No. 78-RG9-1-E
5 ALRB N0 25

[ DEQ ST ON
The UPWreceived a najority of votes in a representation

el ecti on conduct ed anong t he enpl oyees of the Enpl oyer, a harvester
of nelons. The Enployer filed five post-election objections, one
of which was set for hearing. It alleged that two days before the
petition for certification was filed, an organizer for the UFW
threatened both a crew foreman and workers w th physical harmif
they left the | abor canp for work.

At the hearing, the Enpl oyer's case was based on testinony
fromthe foreman, and the U”Ws def ense was based on testinony from
the organi zer. Although their testinony was in direct conflict, the
| HE considered that the organi zer's version was nore | ogi cal, but
concluded that even if the alleged threat was nade, existing case
law did not warrant setting aside the election as there was
insufficient evidence to establish that the threat had affected the
election. The IHE noted inter alia that few workers were present
at the tinme the threat was all egedly nade, that there was no
evi dence that other workers were told of the incident, and that the
i ncident was an i sol ated occurrence.

BOARD DEA S ON
The Board found the account given by the Enployer's foreman to
be no less | ogical than that of the union organi zer but agreed wth
the IHE that even if the evidence had established that the threat
was nmade, it would not warrant setting aside the el ection under the
ci rcunst ances present ed.

Accordingly, the Board di smssed the objection, upheld the
el ection, and certified the UFWas the excl usi ve col | ecti ve
bargai ni ng representative of all of the Enpl oyer's agricultural
enpl oyees in Glifornia.

This case summary is furnished for information only and i s not an
official statenent of the case, or of the ALRB

* * %
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STATE G- CALI FCRN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:

DESERT HARVEST QOMPANY, Case Nb. 78-RG9-1-E
Enpl oyer,

and

WN TED FARM WIRKERS -
AMR CA AFL-AQ

Petitioner.

Edward C Arias, R chard Andrade, and
Janes L. Leather for the Enpl oyer.

M chael Heurmann for the
Uni ted FarmVWrkers of
Arerica, AFL-AQ
DEAQ S ON

CARLA JODAKIN Investigative Hearing Examner: This case was
heard before nme on Novenber 29, 1978, in Blythe, CGalifornia, A petition for
certification was filed by the United FarmWrkers of Anerica, AFL-A O
("UFW), on June 12. 1978. The Agricultural Labor Relations Board ("Board")

conducted an el ection on June 19, 1978. The tally of ballots was as

fol | owns:
UFW 75
No Uhi on 15
Lhresol ved Chal | enged Bal |l ot's 42
Total Ballots Cast 132
Nunmbber of Nanes on Li st 318

Desert Harvest Gonpany ("enployer") filed a tinely
obj ections petition pursuant to Cal. Lab. Gode 81156,3 (c), alleging five

I nstances of m sconduct whi ch the enpl oyer argues require



the Board to set aside the election. By order dated July 31, 1978, the
Executive Secretary of the Board dismssed all but one of the enpl oyer's
obj ections. The renai ning obj ection, set for hearing, was that a UFW
organi zer threatened and inti mdated workers by threatening a crew forenan
at the | abor canp.

There were two witnesses at the hearing. The enpl oyer called
Mari o Lopez Cabrera (Lopez), a forenman who has been enpl oyed two years by
Desert Harvest. The union called Eduardo Nunos Garcia (Nunos), a UFWstaff
nenber for eight years. M. Nunos is al so known by the ni cknane Cal acas.

Al parties were represented at the hearing and were
given full opportunity to participate in the proceedi ngs.

Upon the entire record, and after consideration of the
argunents nade by the parties, | nake the follow ng findings of fact,
concl usi ons and recommendat i ons.

I
BACKGROUND

Desert Harvest Conpany operates in the Blythe, California area.
At the tine of the election the conpany was invol ved with the harvest of
nel ons. About 100 of its enpl oyees resided in the B ythe Labor Canp. The
| abor canp is nanaged by | abor contractor Charlie Garcia, QGher enpl oyees
lived in the vicinity of the tow of B ythe.

ne of the forenen, Mario Lopez Cabrera, lived at the canp. Fve
of his crewnmenbers lived in the canp. About 80 of the residents of the
| abor canp were in the crewof M. Avila, a labor contractor enployed by the

conpany at the tine of the el ection,



Eduardo Nunos Garcia was part of the union's organizing effort
at Desert Harvest in June 1978.

O June 9, 1978, the day before the al |l eged m sconduct
occurred, a group of UFWpickets canme to the | abor canp. The picketers
urged the workers not to go to work, because there was no coll ective
bargai ni ng agreenent in effect between the enpl oyer and the union.
June 10, 1978, nost of the crews were short, and none of the workers in
the | abor canp went to work.

Mbst of the workers |eft the canp earlier than usual on the
norni ng of June 10, 1978. Nunos arrived at the canp after nost of the
wor kers had depart ed.

I
TESTI MONY GONCERN NG THE ALLECGED THREAT

A Testinony of Mario Lopez Cabrera

Mari o Lopez Cabrera testified that on Saturday, June 10, 1978 at
about 4:00 a.m, UFWorgani zer Eduardo Nunos Garcia, cane to the | abor canp.
Lopez was preparing to |l eave for work. As he was | eaving the bunkhouse to go
to his pickup truck, Lopez encountered Nunos. There were eight or nine
workers present at the tine. It was dark. Lopez said he could not identify
who was present. Nunos asked hi mwhere the workers were in a |loud angry tone
of voice. Lopez testified that the organi zer swore at himand said that Lopez
was responsi bl e for the peopl e not signing authorization cards. He told Lopez
he was going to beat himup, Nunos tried to take hol d of Lopez, grabbing him
by the wist but Lopez got away. Nunos said, "Take your gun, because |'m
going to get mne, and you don't know where it wll be coining from Sicks

or stones."



He did not get a gun out, however. Then Nunos |left. None of the
workers went to work that day.
B. Testinony of Eduardo Nunos Garcia

The testinony of the union's wtness directly contradicts that
of the enployer's wtness in nearly every aspect. Nunos testified that he
cane to the | abor canp June 10 at approxinmately 2:45 or 3:00 a.m and
remai ned about 10 mnutes. He saw Lopez at a distance in his pickup.
Wien Nunoz arrived, about four workers present in a car asked him
questions, He learned fromthemthat they were | eaving the canp because
they did not want to pay for food while they were not working. They said
they woul d return the next afternoon, Sunday, in order to find out when
the el ection woul d be hel d.

Nunos testified he spoke to Lopez in the presence of five
or six workers. The two nen were standing 20 to 30 feet apart. Lopez
asked the workers present why they did not go to work. MNunos replied
that Lopez did not have to get mxed up in the situation because there
was a law that the peopl e had to decide on. Lopez responded that he
was | eavi ng.

Nunos deni ed grabbi ng Lopez, noting that he was standi ng
too far fromhim even if he had wanted to do so, He testified that he
did not tell Lopez he woul d beat hi mup. Nunos deni ed nmaki ng any

threats to either Lopez or the workers.?

1/ On cross examnation, M. Nunos testified that he had recently been

rel eased after a period of incarceration. The basis for the incarceration
concerned the burning of a bus. He deni ed he was convicted of a felony.

He attenpted to explain the circunstances of the conviction, indicating he
felt he had been unjustly found guilty of sonething he did not do.

(Foot not e conti nued on page 5.)



M. Nunos explained that the reason he went to the canp so
early in the norning was that he thought the conpany mght bring in new
workers at an early hour to repl ace those honoring the UFWpi cket |ine set
up the previous day. He wanted to check on this possibility because he
felt these "strikebreakers” mght try to vote but he believed they woul d
not be eligible. He said that he was not there to collect signatures on
aut hori zation cards because the people at the canp had al ready si gned

cards.

(Footnote 1 conti nued)

Represent ati on hearings need not be conducted according to technical
rules relating to evidence and w tnesses. Any rel evant evidence shall be
admtted if it is the sort of evidence upon which responsi bl e persons are
accustoned to rely in the conduct of serious affairs, 8 Gal, Admn. Code
820370(c). However, the CGalifornia BEvidence Code serves as a useful guide
in the conduct of these hearings in determning the admssibility of
certai n evi dence.

Evi dence Gode Section 788 permts examnation of a wtness regarding
fel ony convictions for the purpose of attacking credibility. The theory
of relevancy of a wtness felony conviction to attack credibility is that
commssion of a felony is a specific instance of a w tness' conduct that
establ i shes a character trait, which has sone tendency in reason to
di sprove the truthful ness of his testi nony. If the trait involved in the
offense is that of dishonesty or untruthful ness, a felony conviction of
such an offense has far greater probative value to i npreach a w tness than
if the character trait is other than that of dishonesty or untruthful ness.
Jefferson, California Evidence Benchbook, 465.

The evidence at the hearing failed to establish that the conviction
was a felony. The infornation elicited fromthe w tness has no bearing on
this case. BEven if the evidence had established a felony conviction, it
woul d have had little inpact on the wtness' credibility since the offense
does not involve the character trait of dishonesty or untruthful ness.
Further even assumng a felony was coomtted, the conduct which is the
basis for the conviction is so unlike the alleged msconduct at issue here
that it has no effect on the credibility of this wtness.



11
FIND NS GF FACT AND
LEGAL GONCLUSI ONS

Wiere there is direct conflict in the testinmony as to whet her
a threat occurred, and there is no additional evidence to shed |ight on
the truth of the allegation, the Board has found the evi dence
insufficient to establish that a threat occurred. S. Kuramura, Inc.,

3 ALRB No. 49 (1977).

The evidence fails to persuade ne that it was nore |likely than
not that a threat was nmade. Wile the enployer's wtness’ testinony was not
nmarked by inconsistencies or other ready indicators of unreliability, his
version of the encounter wth Nunos is not totally convincing in a |ogical
way. The evidence was not disputed that people in the canp had al ready
signed cards. Nor was the evidence disputed that nany workers had not gone
to work on Saturday, June 10. These facts suggest sone apparent success in
the union's el ection canpai gn. UWder these circunstances, it seens unlikely
that the organi zer would threaten the foreman for the all eged reason that he
had interfered wth the card signing.

The organi zer explained his presence at the canp at an apparently
early hour in a satisfactory manner. He visited the canp as part of his
organi zi ng tasks and, expecting that some workers woul d not be going to
work, he was | ooking for their replacenments. The organi zer's presence at
3:00 a.m under the circunstances does not seemunreasonabl e, or any basis
for doubting his testinony. Mreover, the organizer repeatedl y denied

nmaking threats to anyone, workers or foreman, at the |abor canp.



The state of the evidence does not establish that a
threat occurred. | conclude therefore that the organizer did not
engage i n the conduct all eged.

Even assum ng arguendo t he evi dence established that a threat
had occurred,? there is no basis in caselaw for setting aside this
el ection.

The Board has not set aside an election on the basis of a single
threat of physical harm  The displ ayi ng of a shotgun
by a | abor canp guard confronting union organi zers, a nore i medi ate threat
than that alleged here, absent a finding of violence was held by itself not
to justify setting aside an el ection. The Board acknow edged t he
inherently intimdating i npact of the presence of the weapon. S lver O eek

Packing Qo., 3 ALRB No. 13 (1977).

2/ The part of the exchange in which Nunos allegedly said "Sicks and
stones" nakes no sense, as a threat or otherw se, and woul d therefore be
ignored even if | had found a threat occurred.

3/ The Board has set aside el ections where acts of physical viol ence
occurred between parties because the msconduct interfered wth the

at nosphere conductive to the free and uncoerced sel ecti on of a bargai ni ng
representative. Phel an and Tayl or Produce, 2 ALRB No. 22 (1976); Merzoi an
Bros., et al., 3 ALRB Nb. 62 (1977); Security Farns, 3 ALRB No. 81 (1977)
The nature of the conduct, however, far exceeded the making of nere threats
of physical harm In Phelan and Tayl or, representatives of one uni on beat
up representatives of another union in full viewof 25 workers. In Merzoi an
Bros., in the mdst of a course of conduct which included threats of
firing, denial of access, and surveillance, a supervisor in favor of one
union threatened to fight and kill a worker who supported anot her union.
The Board hel d that the cumul ative effect of these actions created an

at nosphere of threats, surveillance and force which interfered wth the
enpl oyees free and uncoerced choi ce of a bargaining agent. In Security
Farns, assaults by a conpany official on union organi zers plus interference
W'hth iaccess by organi zers to | abor canp residents, warranted setting aside
the el ection.



The Board has not set aside an election solely on the basis of
a threat of |oss of enploynent. The Board' s standard can be stated as
three questions: 1) was athreat nade; 2) if so, was it attributable to
the union; 3) if so, did the statenent affect the outcone of the el ection
by causing it to be conducted in an atnosphere of fear? Jack or Marion

Radovi ch, 2 ALRB Nb. 12 (1976). In Radovich, four wonen wearing UFW

buttons told a worker that if he and his wfe did not sign authorization
cards and the union won the el ection, they woul d be out of work. No ot her
workers were present and the worker did not tell any other workers about
this statement. The Board hel d that there was no evidence that it
affected the out cone of the el ection.

In Select Nursery, 4 ALRB Nb. 61 (1978), the Board found that

the statenent of a union organi zer to an enpl oyee that "perhaps those who
don't sign cards would be fired fromtheir jobs" constituted an inplied
threat but was insufficient to justify setting aside an el ection.

In Patterson Farns, 2 ALRB Nb. 59 (1976), the Board consi dered

the statenents of one worker to another regarding | oss of work for failure
to support the union, nade in the presence of other workers. Nbo evidence
was presented indicating that the alleged statenents di ssuaded worker s
fromexercising their voting right. No evidence was presented indicating
that these statenments directly influenced the voters' selection. The
worker's statenent during the same exchange concerni ng "deat h by
starvation" in the context in which it was nade did not support the
conclusion that the statenent created an at nosphere of general confusion

or fear of reprisal. The Board upheld the el ection.



The objecting party has the burden of show ng that m sconduct
affected the outcone of the election. Hections, regardl ess of who is
the wnner, are not to be set aside lightly. Gourts ought not to so act
w t hout some assurance appearing in the record that the election results
were not reflective of the enpl oyees' desires. The objecting party nust
shoul der this burden. NLRB v. Mnroe Auto Equi prent Go., 470 F. 2d 1329
(CA5 1972), 81 LRRM 2929, cert, den. 412 U S 928, 83 LRRM 2320
(1973).

Bven assumng the evi dence had established that a threat was
nade there woul d still be no basis for setting aside this election. No
evi dence was presented in this case indicating that the alleged threat
directly influenced the voters' selection of a bargaining
representative. On June 10, at 3:00 a.m the Hythe Labor Canp was
nearly deserted. The few remnai ning workers were preparing to | eave.
Assumng that those workers present returned at all, given the generally
transient nature of nuch of the agricultural work force, there is no
indication that they returned nmuch before work resuned on Monday. No
evi dence was presented of workers telling other workers of the all eged
threat. In fact, no evidence was presented that workers actual ly heard
the conversation at issue. Additionally, this alleged threat was an
i solated occurrence. In sum the record is devoid of any evidence to
suggest that the threat alleged, assumng arguendo it occurred, had any

effect on the outcome of the el ection.



(Y
RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons
herein, | recommend that the enpl oyer's objection be di smssed and t hat
the United FarmWrkers of Amrerica, AFL-AQQ be certified as the
excl usi ve bargai ning representative of all the agricultural enpl oyees of
the enployer inthe Sate of California.

DATED  January 19, 1979
Respectful |y submtted,

Jaslab Dy,

I nvestigative Heari ng Exam ner
N

-10-



	Total ...............................  132
	CERTIFICATION OF REPRESENTATIVE
	III



