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DEQ S ON AND CERTI H CATI N
GF REPRESENTATI VE

O February 20, 1978, followng a petition for certification
filed by the Uhited FarmWrkers of Anerica, AFL-A O (LAY, an el ection
was conducted anong the agricul tural enpl oyees of the Enpl oyer. The Tally
of Ballots showed the foll owng results:

UFw. . ... ... 27

No thion . . . . .. .. 4
The Enployer filed tinely objections, two of which were set for
hearing. Oh April 4, 1978, the Enpl oyer and the UFWsubmtted a
stipulated record to the Investigative Hearing Examner (1 HE) Newnan
S rawbri dge.

Oh May 18, 1978, the IHE issued his initial decisionin this
natter, recommendi ng that the objections be dismssed and that the UFWbe
certified as the exclusive col | ective bargai ning representati ve of the
Enpl oyer' s agricultural enployees in the Sate of Galifornia. The Enpl oyer
filed



tinely exceptions and a supporting brief.

The case was renanded to the |HE to obtai n additional
information concerning the erratic patterns of days worked each week
during Respondent's twel ve-week season, and after a hearing on January 9,
1979, the I HE submtted expl anatory docunents by agreenent of all
parties.

In hisinitial Decision, the |HE found that the Regi onal

Drector had properly applied the fornula set out in Mario Sai khon, Inc.,

2 ARB Nb. 2 (1976), for determning peak enpl oynent where there is high
turnover, as in the instant case. He found that there were 114 enpl oyees
in the peak payrol |l period of January 10-17, 1978, and 47 enpl oyees in
the eligibility payroll period of February 8-14, 1978. Applying the

Sai khon formula to these figures, he concluded that since the average
nunber of enpl oyees per day during the eligibility period exceeded fifty
percent of the average during the peak enpl oynent period the el ection
petition had been tinely filed, and he recommended certification of the
UW

The Board has consi dered the objections and the entire
record in light of the Enpl oyer's exceptions and brief, and has
decided to affirmthe rulings, findings, and concl usions of the | HE
and to adopt hi s reconmendati ons.

The parties stipulated that the peak enpl oynent period was
the week of January 10-17, during which the average nunber of enpl oyees
per work day was 61.3. The Enpl oyer's records show that during the
previous week, January 3-10, there was a hi gher average nunber of

enpl oyees per work day, 64.8. During the eligibility.
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week, February 7-14, a total of 102 enpl oyee-days of work were recorded.
VWrk was perforned on only three days of that week. Dviding the total

enpl oyee-days by three yields an average of 34 enpl oyees per day, which
exceeds fifty percent of the average of either the stipul ated week of peak
or the actual week of highest enploynent. Thus, the central issue in this
case, as the dissent notes, concerns the appropriateness of dividing the
total of enpl oyee-days during the eligibility week by three to determne the

aver age nunber of enpl oyees per work day during that week. Does the Sai khon

formula, which declares that the proper neasure is "the average of the
nunber of enpl oyee days worked on all the days of the payroll period,"
require us to focus exclusively on the nunber of cal endar days in the

payrol | period? O is it nore consistent wth our statutory nandate and t he
intent of the unaninous holding in Saikhon if we interpret the | anguage from
Sai khon quot ed above as directing attention to "all the days of the payrol |
period" which were representative days?

The statenent of the full Board in Bonita Packing G., Inc., 4

ALRB No. 96 (1978), at page 10, is applicabl e here:

Inpolicy terns, we are faced wth the probl emof resol ving

conpl ex questions concerning the nature of a representative

vote inaunit of fluctuating size and conposition, wthin the

tine constraints i nposed by our expedited el ecti on procedures.
In considering the i ssue of representativeness in the context of an
i ndi vidual case we are guided by Section 1156.3(c) of the Agricultural Labor
Rel ati ons Act, which concludes wth the statenent "Uhl ess the Board
determnes that there are sufficient grounds to refuse to do so, it shall

certify the election.” Wth
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this language, the legislature has in effect established a presunption in favor
of certification and indicated that the burd of proof rests upon the party
obj ecti ng thereto.

Here we nust determine whether, in viewof the fluctuating work
pattern during the Epl oyer's twel ve-week harvest period, a work-week of three
wor ki ng days was representative. The Enpl oyer's records show that the harvest
period included no weeks of seven workdays, only two weeks of six workdays, one
week of five workdays, one week of four workdays, three weeks of three
wor kdays, one week of two workdays, and one week in which there was only one
day of work. See Appendix A The nunber of days to be worked each week was
usual |y determned by the Enpl oyer. A declaration submtted by Bob Smth,
General Manager of the Enpl oyer, states in part:

3. For every Sunday of the period begi nni ng Decenber

19, 1977, and endi ng on February 28, 1978, the

Gonpany' s enpl oyees did not work because Sunday is

the nornal day off for the conpany.

4. For the days of Decenber 23, 1977, through Decenber

27,1977, (excluding Sunday, the 25th) the enpl oyees of

the Gonpany refused to work because of nuddy field

condi ti ons.

5. For the remai ni ng days of where there appears no enpl oyee

worked, a variety of agricultural circunstances apply:

weat her, bad fields, lack of nmarket, etc.
This evidence and the record as a whol e shed no |ight on which factors were
responsi bl e for no work bei ng perforned on specific days. A though given two
opportunities to do so, the Enpl oyer did not establish that the Regi onal
Drector erred in finding that the three days on which no work was perforned

during the
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eligibility week were unrepresentative. V¢ therefore affirmthe Regi ona
Drector's finding that the el ection was conducted at a tine when the Enpl oyer
was at not less than fifty percent of its peak enpl oynent.

The dissent's contention that to obtai n an average nunber of
enpl oyees per day during the eligibility week we should divide the total of
enpl oyee-days worked by the six cal endar days of the payrol| period rather than
by the three days on which work was actual |y perfornmed seens to us overly
nechani cal and, in the circunstances of this case, quite unrealistic. That
approach woul d require a petitioner to outguess the vagaries of weather and
narkets, and mght encourage enpl oyers to nani pul ate payrol|ls and work periods
to affect the timng of elections. Mreover, the approach suggested by the
dissent is inconsistent wth this Board's precedents. In an early case appl yi ng

the Sai khon formul a, this Board determned t he average nunber of enpl oyees per

day for each of the two applicabl e payrol| periods by dividing the total of

enpl oyee- days worked on Monday t hrough Saturday by six, although sone enpl oyees
wor ked on each Sunday. The Board there stated, "Sunday was not added in for

ei ther period because only a few enpl oyees worked on each Sunday so that the
addi tion of Sunday and divi sion by seven woul d yi el d an average nunber of

enpl oyee-days which is not representative of the average of the other six

days." FRanch No. 1, Inc., 2 AARB Nb. 37 (1976), p. 2, fn. 4. Smlarly, in

Hgh & Mghty Farns, 3 ALRB No. 88 (1977), the Board determned the daily

average of enpl oyees for a week in which work was perforned on only three days

by dividing the week's total
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of enpl oyee-days by three, stating, "To average these enpl oyees over a full

seven-day payrol |l period when they only worked the |ast three days woul d give

a distorted average.”" Hgh & Mghty Farns, supra, at p. 4. Ve do not believe

that the facts of the present case warrant a departure fromthe approach
taken in these past cases.

The Enpl oyer's obj ections are hereby di smssed, the el ection
is upheld, and certification is granted.

CERIT H CATI ON G- REPRESENTATI VE

It is hereby certified that a maority of the valid votes have
been cast for the Lhited FarmVWrkers of Arerica, AFL-AQQ and that, pursuant
to Labor Code Section 1156, the said | abor organi zation is the excl usi ve
representative of all agricultural enpl oyees of CGalifornia Lettuce Go. for
the of collective bargaining, as defined in Labor Gode Section 1155.2(a).
Dated: March 29, 1979

GERALD A BROM Chai r man

HERBERT A PERRY, Menber
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APPEND X A

Sipul ated Peak - ek of January 10-17, 1978
Higbility Period - February 8-14, 1978

Average No. of

Veéek No. of Days No. of Enpl oyees Enpl oyees per
Endi ng Vr ked \Vér ki ng each day worked
Dec. 20 1 26 26

27 2 44 28.5
Jan. 3 5 61 24. 2

10 6 148 64. 8

17 6 113 61.3

24 3 83 63.3

31 3 43 34.3
Feb. 7 4 43 39.3

14 3 47 34

21 5 48 36.3

28 2 47 42.5
Narch 7 4 (?) 42.5

5 AARB No. 24 1.



"MEMBER RU Z, Goncurring in the result reached by the najority:

Despite the fact that the Enpl oyer failed to except to the IHE s
finding that there were only three representative days inthe eligibility
period, and al so failed to present evidence in support of a finding to the
contrary, the dissent woul d have us decide this case by concluding that the
entire 'week consisted of representative days. |, for one, amnot prepared to
nake such a conpl ex finding on this record.

n Decenber 8, 1978, we renanded this case "for further devel opnent
of the record, since the stipulated record in this case does not contain
sufficient information to allowthe Board to determne whet her the Enpl oyer was
at 50%of peak enpl oynent during the election eligibility week". Vé
specifical ly sought infornation on “"the reason or reasons, if any, why
enpl oyees were or were not enpl oyed on each day of the period fromDecenber 19,
1977 to February 28, 1978". At the second hearing the Enpl oyer submtted

several docunents in support of its "peak" objection.
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The record is still sparse and hardly suitable for deciding or defining for
the first tine what is or is not a representative day.

The | HE found that based on the Enpl oyer's payroll records the
peak period had six representative days while the eligibility period had
three representative days. This basically is that dark and forebodi ng
formul a about which the dissent repeatedly warns the majority. It is this
drastic formula that wll lead to "distortions”, "nanipul ations",

"anonal i es" and produce "an illusion". | submt that problemis sinply
what is or what is not a "representative day".

| agree wth the dissent that our first determnation of whether
the peak requi renent has been net shoul d be by the enpl oyee count. That
failing, | also agree that the Sai khon formul a shoul d next be used. | al so
enphatically agree wth the dissent that those days "in which little or no
work is perforned due to factors external to the amount of work avail abl e such

as hol i days, inclenment weather etc."” should be excluded as unrepresentative
days in using the Sai khon formula. The Enpl oyer gives four reasons for days

i n whi ch no enpl oyees worked: weather, bad fields, |ack of narket and the
refusal of enpl oyees to work in nuddy fields. Aside fromthe nuddy fields we
are not told what days or how many days the weather or the bad fields or the

| ack of nmarket were responsible for the enpl oyees not working. Qoviously those
days in which the weat her was responsi bl e woul d be unrepresentative days.
Query: DO d those days occur during the eligibility week? Query: Wuld days in

whi ch there were
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nmuddy fields al so be unrepresentative? There was apparently work avail abl e on
those nuddy days just as there would be on a holiday or on a day it rained.
Are nuddy fields "factors external” to the anount of work avail able? Are
muddy fields "bad fields"? A what poi nt does the Enpl oyer agree that nuddy
fields are too nuddy to work? Do they then becone bad fiel ds? How long after
arain are fields nuddy? Wat are bad fields? Is there work avail abl e on bad
fields? Do "external factors" nake fields bad? And what is "lack of narket"?
Are there crops to be picked when there is a "lack of nmarket"? Is the "l ack
of market" on the East Coast an "external factor"? Is it as unpredictable as
the weat her? None of these questions can adequately be answered on this
recor d.

Wsing Fgure Athe dissent infers that the Enpl oyer was at full-
scal e harvest fromJanuary 2 through January 20. Perhaps it was. But perhaps
also it was attenpting to sal vage crops that were rotting as a result of the
workers' refusal to work in nuddy fields. In the 10 days i medi atel y
preceding this so-called "full-scal e harvest" enpl oyees worked but three
days. During the first five of those days there was work avail abl e but the
workers refused to work. During the next three days the snal | est nunber of
daily enpl oyees during the entire 12-week harvest season worked. ¥ (Qn those
three days were a majority of the workers still protesting the nuddy fi el ds?)

These days were fol | oned by

Y The crews on those days nunbered 10, 13, 16, a significant drop fromthe
30 that had worked before the fields becane nuddy and far | ess than the 50
that were used on the first day of the "full-scal e harvest".
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two days in which no one worked. Wat had happened to the crops in the nuddy
fields that the workers had refused to pick and the crops that ripened each
succeedi ng day over that 10-day period? Vére they rotting? None of these
guestions can be answered on this record. Inferences can be drawn fromthis
record. Some can-even be | abel ed "apparent™. At best they are specul ative and
certainly confusing. Wy, for exanple, is it that, unless one takes into
account "unrepresentative days", during a 12-week harvest season there were
only three weeks in which an el ection could have been held? ? It seens to ne
that we have cone to consider the harvest season as virtually synonynous wth
peak. Does this nmean that during the entire year an el ection can be held at
the Enpl oyer's operation for but three weeks? The irony is that, despite their
sol etm warnings, the dissent is in effect doing nuch the sane thing that they
accuse the ngjority of doing. They are in fact naking a finding that during
the week of February 8 through February 14 there were no "unrepresentative
days". | submt that given the state of this record that is inpossible.
Section 1156. 3(c) pl aces upon the person objecting to an el ection
the burden of raising such objections. Thereafter, if the Board finds, "on the
record of such a hearing" that the objection has nerit, it may refuse to
certify the election. Subsection (c) concludes: "Whless the board determnes

t hat

Z Under the Saikhon fornula the situation is even worse. Using the
"actual " peak week of January 4 through January 10, only two el ections
coul d have been held during the entire 12-week harvest.
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there are sufficient grounds to refuse to do so, it shall certify the election.™
These words, in ny opinion, establish a strong presunption in favor of certification.
Despite the burden that it has, and the two distinct opportunities it had in this
case to neet that burden, the Enpl oyer has cone forward wth little to dispel that
presunpt i on.

I would certify the el ection.

Dat ed: March 29, 1979

RONALD L. RJ Z, Menber
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Menber s HUTCH NSON and MCARTHY di ssent i ng:

V¢ do not agree that the Epl oyer was at 50 percent of peak
enpl oynent during the eligibility week.

Based upon the stipulated facts the Enpl oyer's payrol | period runs
from Vdnesday t hrough Tuesday wi th no work done on Sundays.

It was stipulated that the Enpl oyer reached peak enpl oynent during
the week of January 11 through January 17 when 113 different enpl oyees wor ked
the six days of that week averaging 61 1/ 3 enpl oyees per day. The actual peak,
however, occurred the previous week when 148 different enpl oyees worked for an
average of 64.8 enpl oyees per day.

During the eligibility week only 47 enpl oyees worked during three
of the six work days totalling 102 enpl oyee days, and averagi ng 17 enpl oyees
per day over the nornmal six day week.

Thus by a strai ght enpl oyee count the Enpl oyer was at 32 percent

of peak, and by application of the formul a adopted in
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Mario Sai khon, 2 ALRB No. 2 (1976), only at 26 percent of peak,

during the eligibility week.

A though the Sai khon, supra, decision declared that the proper

neasure was "the average of the nunber of enpl oyee days worked on all the days

of the payroll period," (enphasis added), the | HE concl uded that the three

work days during the eligibility week i n which no one worked were
"unrepresentative" and therefore divided the total enpl oyee days worked (102)
by three instead of six producing a nunber greater than 50 percent of 61 1/3.
The error, inour view is the conclusion that three of the six work days in
the eligibility week were unrepresentative sinply because no one worked. The
only evidence available to us regarding the lack of work is the statenent of
the conpany manager quoted in the najority opinion. "Veather, bad fields, |ack
of market etc," seens, to us, to describe the normal conditions experienced in
harvesting operations. That no one worked during three of the days in the
eligibility week considered in the light of the nanager's statenent and the
overall work pattern at the ranch, is representative of the fact that there
was little or no work to do which, inturn, is representative of the fact that
the Enpl oyer was no | onger at peak.

The problemw th the IHE s approach is that it actual |y produces
the kinds of distortions that the Sai khon fornul a was designed to prevent.
Several illustrations of the anonalies that can occur are provided by the
facts of this case. Hgure Arepresents a summary of the exhibits whi ch shows

the total nunber of enpl oyees working on each day of the harvest season.
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For exanple, there were a total of 121 enpl oyee days
| ogged by 61 enpl oyees during the week of Decenber 28 to January 3; 14
enpl oyees and 19 enpl oyee days nore than during the eligibility week. Yet the
IHE s formula results in a finding that the 50 percent of peak requirenent
woul d not be net for the week of Decenber 28 while it would for the week
commenci ng February 8.

Gonsider also that during the week of January 18 to 24 there were 30
fewer enpl oyees working a total of 178 fewer enpl oyee days than during the
previous week. But the formula adopted by the maj ority produces a result which
I ndi cates that the enpl oynent |evel during the week endi ng January 24 was
actual Iy higher than the previous week.

Any rul e fashioned in this case woul d be applicable in other cases as
well, including rival union and decertification petitions. The formul a adopt ed
by the ngjority | eaves too nuch roomfor mani pul ation and as a practical natter
encourages the filing of petitions when fewer enpl oyees are eligible to vote,
contrary to the legislative directive to provide the fullest scope possible for
enpl oyees' enjoynent of their rights to a secret ballot election. Labor Code
Section 1156.4. This can be illustrated by a hypothetical exanple applied to the
facts of this case. |If we assune that a crew of 33 enpl oyees had worked only
one day of any week during the applicable cal endar year, then the peak
requi renent woul d be satisfied under the IHE s formil a.

In our viewthe first determnation shoul d be whether or not the

peak requirenent is satisfied by the enpl oyee count nethod. Donl ey Farns, ALRB

No. 66 (1978). If that nethod produces a findi ng
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that the peak requirenent is not satisfied, then the Sai khon forml a shoul d be
used, excluding as "unrepresentative" only days in which little or no work is
performed due to factors external to the anount of work avail abl e such as

hol i days, inclenent weather, etc. Even in such cases care nust be taken to
avoid a result which excludes a substantial najority of the affected enpl oyees
fromthe process. It is quite possible, for exanple, that inclenment weat her nay
cause a | oss of several days of a given week thereby reduci ng the nunber of

enpl oyees actual |y working that week to a totally unrepresentative nunber. It is
clear that in sone cases the Board wll have to go beyond application of nathe-
nmati cal fornulas to deci de whether or not a sufficiently representative vote has
been obt ai ned.

The present case cones to us on a stipul ated record which | eaves
nany unanswered questions. However, there are other facts in the record which
contribute to our conclusion that the petition was not tinely filed.

Atotal of 2,191.5 hours were worked by all enpl oyees during the
"peak” week. nly 612 hours were recorded during the eligibility week
representing 28 percent of the total worked during the "peak" week.

It is apparent fromthe records that the Enpl oyer was at full scale
harvest operations fromJanuary 2 through January 20. It is reasonably inferable
fromthe record that the size and nunber of crews substantially decreased after
the 20th. The hi ghest day of enpl oyment occurred on January 10 when 87 persons

worked. Onh only two occasi ons subsequent to the 20th, were 50 percent of that"
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nunber enpl oyed. Neither of those days occurred during the eligibility week.
d ven the degree of enpl oyee turnover, it is reasonably inferable that close
to 200 peopl e worked during the harvest. Only 31 people voted in the el ection;
only 15 to 20 percent of the people affected by the el ection participated in
t he process.

An analysis of all of these factors | eads us to concl ude t hat
either the straight enpl oyee count or Sai khon nethod are true indicators that
the Enpl oyer was not at 50 percent of peak enpl oynent during the eligibility
week. The fornula adopted by the nmajority produces only an illusion that the
peak requirenent has been satisfied. VW believe the purposes of the Act are
best served by dismssing the present petition as untinely.

Dat ed: March 29, 1979

RCBERT B. HUTCH NSON  Menber

JGN P. MCARTHY, Menber
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FIGRE A

ACTUAL NQ TOTAL AVERACE AVERACE
G- EMPLOYEES BEMPLOYEE O/ER PER THE
WAEK WD THR FR SAT SN MIN _ TUE DAYS 6_DAYS FORMULA
12/ 21-12/ 27 31 30 0 0 0 0 0 44 61 10 30.5
12/ 28-1/ 3 10 13 16 0 0 50 32 61 121 20.2 24.2
1/4-1/10 51 64 51 67 0 69 87 | 148 389 64. 8 64. 8
1/11-1/17 71 65 59 49 0 60 64 | 113 368 61.3 61.3
1/18-1/ 24 60 65 65 0 0 0 0 83 190 31.7 63. 3
1/25-1/31 0 37 35 0 0 0 31 43 103 12 36
2/1-2/7 40 40 40 0 0 0 37 43 157 26. 2 39.3
2/ 8-2/14 38 43 0 21 0 0 0 47 102 17 34
2/ 15-2/21 39 36 37 0 0 33 42 48 187 31.2 37.4
2/ 22-2/ 28 0 0 0 0 0 43 44 47 87 14.5 43. 5
3/1-3/7 42 43 45 40 0 0 0 | Wk 170 28.3 42. 5




CASE SUMVARY

Gilifornia Lettuce O, Cse \Nb. 78-RG4-E 5
ARB Nb. 24

IHEDEO S N

h February 20, 1978, a representation el ecti on was conduct ed anong t he
enpl oyees of the Enployer, California Lettuce Co. The official Tally of
Ball ot s showed the followng results: UFW27; No Lhion 4. The Enpl oyer filed
tinely post-election objections, two of which were set for hearing. The case
was submtted to an Investigative Hearing Examner (1HE) on the basis of an
all-party stipulation of facts.

Bot h obj ections concerned the requirenent in Labor Gode Section 1156. 4
that the petition be filed at a tine when the nunber of enpl oyees is not |ess
than 50 percent of the Enpl oyer's peak enpl oynent for the current cal endar
year .

The Enpl oyer objected that the Board Agent abused his discretion by
determning that the el ection was tinely under the Sai khon forml a, and
argued that he shoul d have used a strai ght "enpl oyee count” approach; and
that, under an enpl oyee-count approach, the petition was not tinely filed
pursuant to Section 1156. 4.

In applying the Sai khon formula, the | HE found that there were three
representative days during the eligibility payrol|l period and six
representative days during the conparabl e peak payroll period. He further
found that the Sai khon net hod of conputing peak enpl oynent was appl i cabl e
Board precedent at the tine of the filing of the petition herein, that the
Board Agent did not abuse his discretion by applying it, and that ¢ under the
Sai khon approach the petition was tinely filed under Labor Code Section
1156.4. Accordingly, he recommended di smssing the petition and certifyi ng
the UFW

BOARD DEA S ON AND CERTI H CATI ON GF REPRESENTATI VE

The Board renanded the case to the | HE for additional evidence
concerning the basis for his findings as to representative days in the
rel evant payroll periods. In the najority opinion, Chairnan Brown and Menber
Perry held that in applying the Sai khon formula, the Board shoul d not | ook to
the nunber of cal endar days in the rel evant payroll periods, but shoul d
consi der whi ch days in each period were representative. Noting that the
statute pl aces the burden of proof on the objecting party, the najority
concl uded that despite two opportunities to do so, the Enployer in this case
failed to establish that the data used by the Regional Drector in applying
the Sai khon formul a were inappropriate in this case.

Menber Ruiz, concurring in the result and in the najority' s concl usion

that the Enployer failed to sustain its burden of proof, noted that the
factors recited by the Enpl oyer, in
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expl anation of the | ow nunber of days worked during the
eligibility period, |eave unanswered significant questions
concerning the definition of an unrepresentative day and permt at
best specul ative and conf usi ng i nf er ences.

Menbers Hut chi nson and McCarthy, dissenting, woul d define an
unrepresentative day as a day in which little or no work is perforned due
to factors external to the anount of work avail able, e.qg., holidays,

I ncl enent weather, etc. They would find that the Epl oyer's statenent
that work was not perforned due to Veather, bad fields, |ack of narket,
etc." establishes that there were six representative days during the
eligibility period, and that the petition was therefore untinely by

ei ther an enpl oyee-count or the Sai khon formula. They woul d al so find
that the petition was untinely based on other factors, such as hours
wor ked, turnover, and the nunber of enpl oyees participating in the

el ection, which indicate that the el ecti on was conduct ed anong an
unrepresent ati ve group of enpl oyees.

This case summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:
CALI FORN A LETTUCE QQ,

Epl oyer, Case No. 78-RG4-E
and

WN TED FARM WRKERS CF
AVMER CA AFL-A Q

Petiti oner.

R chard B. Andrade, of Dressier,
Soll and Jacobs, for the Enpl oyer.

TomDal zel |, for the United Farm
VWrkers of Anerica, AFL-AQ
DEAd S ON

S atenent of the Case

Newran Srawbridge, Investigative Hearing Examner: The
case was submtted for decision upon a stipulated record agreed to

by the petitioner, Uhited FarmVWWrkers of Awerica, AFL-A O
(hereinafter the "UFW), and the enpl oyer, CGalifornia Lettuce Go. ¥

Y n March 13, 1978, the Executive Secretary schedul ed an investigative
Hearing pursuant to 8 Cal. Admin. Gode 820365 (g) for April 5, 1978 at
Holtville dty Hall, AQvic Center, 121 Vst 5th Sreet, Holtville, CGilifornia.

h April 4, 1978, representatives of Galifornia Lettuce G. and the Unhited
FarmVWrkers, AFL-AQ net and stipulated to the admssibility of three
docunents: 1) Payroll record of California Lettuce . for the week endi ng
January 17, 1978. 2) Payroll record of California Lettuce . for the week
endi ng February 14, 1978. 3) A docunent reporting the total nunber of
enpl oyees per day enployed by California Lettuce Go. fromDecenber 19, 1977 to
February 28, 1978.

The representatives al so agreed that post-hearing briefs supporting the
contentions of each party would be filed wth the Executive Secretary by April
17, 1978. These briefs and docunents, narked as Exhibits 1, 2, and 3, provide
the basis for the recoomendati on herein submtted to the Board.



A petition for certification was filed on February 15, 1978, by
the UPW An election was held on February 20, 1978. The results were:
Lhited FarmVWrkers 27
No Uhi on 4
The enpl oyer filed a tinmely objections petition seeking to set
aside the el ection on four grounds. The Executive Secretary di smssed two
obj ections, and set for hearing the remai ning two obj ections, which allege: 1)
that the Board inproperly conducted an el ecti on when the enpl oyer was not at
| east at 50 percent of peak enpl oynent, as required by 81156.4 of the Act, and
2) that the regional director abused his or her discretionin calling the
el ecti on.
Uoon the record submtted, and after consideration of all the
argunents nade by the parties, | nake the follow ng findings of fact,
concl usi ons and recomendat i ons.
.
H ND NS GF FACT

A Peak Period of Enpl oynent

The enpl oyer contends that its period of peak enpl oynent
was during the seven-day payrol| period which ended January 17, 1978.%7 The

docunents submtted show the actual enpl oynent figures for all

Z  The enpl oyer has only one payrol|l period for all workers. The period begi ns
on Vednesday, ends the foll ow ng Tuesday, and excl udes Sunday. There are,
therefore, no conplications as to different tine periods.



rel evant periods, including the pay period endi ng January 17, 1978, as foll ows:

January 11. . . . . 71 workers
January 12. . . . . 65 workers
January 13. . . . . 59 workers
Januvary 14. . . . . 49 workers
January 15. . . . . - - - - -
January 16. . . . . 60 workers
January 17. . . . . 64 workers

An analysis of this period indicates a considerabl e turnover. ne hundred and
fourteen different individuals worked for Galifornia Lettuce (., during the
peak week. Mre than half worked three days or less. 0 the 71 workers who
worked the first day of the payroll period (Wdnesday, January 11), only 37
workers or 52 percent were still working on the last day of the payroll period
(Tuesday, January 17). The preci se breakdown of the days worked per worker is
as foll ows:

18 workers worked all 6 days (16%of work force)

17 workers worked for 5 days (15%of work force)
18 wor kers worked for 4 days (16%of work force)
11 workers worked for 3 days (9%of work force)

17 workers worked for 2 days (17%of work force)
32 workers worked only 1 day (29%of work force)

B Higihility Period

The stipul ated record shows the fol |l ow ng enpl oynent figures for the
seven-day payrol| period imediately preceding the filing of the petition for

certification:

February 8 . . . . 38 workers
February 9. . . . 43 workers
February 10 . . . .- - - - -
February 11 . . . . 21 workers
Februvary 12 . . . .- - - - -
February 13 . . . .- - - - -
February 14 . . . .- - - - -



The turnover was considerable | ess during the eligibility period than

during the peak peri od.
Atotal of 47 different workers labored during the eligibility period.
S xteen enpl oyees worked al |l three days, 23 enpl oyees worked two days, and 7
enpl oyees worked only one day.
C H ndings
Based upon an examnation of the payroll records submtted by the
enpl oyer and stipulated by the UFW | nake these findings of fact:
1. That the payroll period fromJanuary 10-17, 1978
contai ned six representative days and that the eligibility

peri od contained three representative days.

2. That the total nunber of enpl oyee days during the peak
peri od was 368 and 102 during the eligibility peri od.

3. The average enpl oyee days, conputed per
Sai khon, during the peak period was 61. 3 enpl oyees
per day and for the eligibility period, 34
enpl oyees per day.
.

LEGAL ANALYS S

The question presented i s whether, in these circunstances, the Board
agent abused his or her discretion in follow ng Sai khon' s averagi ng net hods as

opposed to Val dora' s enpl oyee count.

Under out Act, when a petition for an election is filed, the regional

director nust nmake a factual investigation to determne



if a "bona fide question of representation exist." ¥ The regional
director nust determne several issues, one of which is whether it

nay reasonably be determined that the peak requirenent was net. ¢
In doing this the regional director nust foll ow the guidelines set down
by the Board. A the tine of this election the nethod for determ ning

peak in circunstances involving turnover was that set

out in Mario Saikhon ¥ and if applicable the Ranch 1 ¥ and Scattini "

¥ Cl. Lab. Code 81156.3; 8 Cal. Admin. Code §20300 (i) of the Board's

Regul ations authorize the regional director to dismss a petition for
certification "whenever the contents of the petition or the admnistrative

i nvestigation of the petition disclose the absense of reasonabl e cause to

bel i eve that a bona fide question concerning representation exists, or the unit
petitioned for is not appropriate, or there is not an adequat e show ng of

enpl oyee support pursuant to 8 Cal. Admn. Code 820300 (i)."

4 Cal. Lab. Gode 81156.3 which reads (in part): "Uon filing of such a signed
petition, the Board shal|l immediately investigate such petition, and if it has
reasonabl e cause to believe that a bona fide question of representation exists,
it shall direct a representation el ection. "

¥ Mrio Saikhon, 2 ALRB Nb. 2 (1976) at 4. "In order to avoid the arbitrary
ef fect of measuring enpl oyee conpl enent for purposes of deternmning peak by the
"enpl oyee count' nethod, a tool of neasurenent is required which does not
fluctuate wth turnover and thus can be used to reliably and neani ngful |y
conpare periods wthout regard to the anount of turnover.' V¢ concl ude that
the proper nethod for neasuring | evel of enploynent for purposes of determning
peak enpl oynent is to take an average of the nunber of enpl oyee days worked on
all the days of a given payroll period. . . Thus, the approach we adopt of
taki ng the average of the nunber of enpl oyee days worked on all the days of the
payrol | period avoids the pitfalls of the 'enpl oyee count’ nethod by yielding a
consi stent neasure despite enpl oyee turnover. Ve conclude that this nethod is
the appropriate neasure of enpl oyee conpl enent for purposes of determni ng
peak. " ( Enphasi s added.)

¥ Ranch 1, Inc., 2 ALRB No. 37 (1976) at 2.

7 Luis A Scattini, 2 AARB No. 43 (1976).



nodi fications. The last Board statenents to which the regi onal
director could I ook for guidelines was Hgh and Mghty ¥ and E Del '
Aringa ¥ both of whi ch uphel d "Sai khoni zation. "

The enpl oyer argues the Board agent shoul d have used the

enpl oyee count nethod, citing Kawano Farns * and Val dora Produce
G. ¥ The enpl oyer argues that since Sai khon, in sone circunstances,

functions to di senfranchi se sone mgratory workers in favor of
"steadi es,” the nethod shoul d be rejected.

Val dora and Kawano are not cases where the Board devoted significant

attention to peak. The issue in Kawano was what docunents could be utilized in

the application of appropriate nethods. Kawano hol ds that records from previ ous

years coul d be used in the determnation of peak. Kawano does not shed |ight on

what nethod of determnation shoul d be used and therefore produces little
support for the enpl oyer's proposition that peak was not net. It coul d not
have been the basis for a Board agent choi ce against fol |l ow ng Sai khon in
carrying out his or her duties under 8 Gal. Admn. Code 820300 (i) in this case
I n which high turnover was involved. In the event the Board agent had
disregarded the instructions in Sai khon a clear case of abuse woul d have been
nade. The sane principle applies to the enpl oyer's assertion that the Board

agent shoul d have seen in

¥ Hgh and Mghty, 3 ALRB Nb. 88 (1977).

E Dell"Ainga and Sons, 3 ALRB No, 77 (1977).
w3 ALRB No. 25 (1977).

w3 ALRB No. 8 (1977).



Val dora the basis for overriding the instructions of Sai khon. Qne paragraph
of the entire Val dora decision pertains to the issue and this paragraph is
anbiguous. It is difficult to tell exactly what the nunbers refer to.
Additionally, there is no indication whatsoever that Val dora invol ved any
turnover and was therefore applicable to the circunstances presented the
regional director by the petitioninthis case. Fnally, | note that the

Board failed in Hgh and Mghty ¥ to uphol d the Investigative Hearing

Examner's concl usion that peak was net via enpl oyee count nethods while
expressly uphol ding the Investigative Hearing Examner's finding that peak
was net through "Sai khoni zation. "

The enpl oyer further argues that the di senfranchi senent effected
upon the mgrant workers by the Sai khon net hod shoul d have al erted the
regional director to the use of sone other nethod.

Hrst, there was no authority, at the tine of the el ection nor
does any exist now, in support of any other nethod of conputation in cases
of high turnover. There existed (as now express authority to conpute peak
as it was done. Secondly, in devel oping the Sai khon net hod the Board was not
unm ndf ul that some di senfranchi senent resulted, but held in effect, that

when bal anced agai nst the policies of the Act, it was necessary.

2 3 ALRB Nb. 88 (1977).



[,
GONCLUS ONS
A Board agent cannot be held to have abused his or her discretion by
foll ow ng applicabl e Board precedent. Stated otherw se—+t is not unreasonable to
followthe instructions of the Board.

It is undisputed that according to Sai khon peak was net.

V.
RECCMMENDATT ON

| recormend the Board find that the Board agent in this case did not
abuse his or her discretionin finding that the petition was tinely filed wth
respect to peak where appropriate nethods indicate that the enpl oyer's current
payrol | reflects 50 percent of peak and there is no show ng that (s)he nade a
clear error in judgnent in his or her conclusion upon a wei ghing of rel evant
factors The el ecti on shoul d be certified.

DATED My 18, 1978

Respectful |y submtted,

I nvestigative Hearing Exam ner



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:

CALI FORN A LETTUCE QQ, Gase \Nb. 78-RG 4-E
Enpl oyer, | NVESTI GATI VE HEAR NG
and BEXAM NER S REPCRT ON
REVAND FROM THE BOARD
UN TED FARM WIRKERS (F AMER CA
AFL-A Q
Petitioner.

M. Ron Barsamas for the
Enpl oyer .

Ms. Anita Morgan and Ms. Alice
Thonpson for the Uhited FarmWrkers
of Anerica, AFL-AQ

This case was submtted for decision upon a stipulated record
agreed to by the Petitioner, Uhited FarmVWrkers of Anerica, AFL-AQ and
the Enpl oyer, California Lettuce . After reviewof the record submtted, |
recormended on May 18, 1977 that the el ection be certified, i.e., that the
peak requirenent had been net and that there was no abuse of discretion on
the Board agent's part in naki ng the peak determnati on.

The Board renanded the reconmendati on and ordered ne to seek,

either through stipulation or hearing, the follow ng infornation, which the

Board found necessary to determne whet her the Enpl oyer was at peak.



1. The nunber of enpl oyees who worked each payrol | period from
Decenber 19, 1977 through February 28, 1978 and;

2. The reason or reasons, if any, why enpl oyees were or were
not enpl oyed on each day of the period fromDecenber 19, 1977 to February
28, 1978.

The Enpl oyer refused to stipulate to the figures and a hearing
was held on January 9, 1978 in B Centro.

The fol | ow ng docunents were of fered and accepted into
evidence. The Whited FarmVWrkers of Arerica, AFL-AQ stipulated to
the veracity of the submtted docunents.

1. BEwployer's Exhibit No. 1: A cal endar begi nni ng Decenber 19,
1977 and ending March 7, 1978. The nunber of workers that worked each day is
indicated in each box representing the date in question.

2. BEwployer's Exhibit No. 2 A declaration of Bob Smth the
operati ons nmanager, providing the reasons workers did not work on parti cul ar
days.

3. Ewployer's Exhibit No. 3: A sumary of the actual
nunber of enpl oyees that worked during each payrol| period in question.

4, BEwployer's Exhibit No. 4. (opies of the Payroll Journals,
prepared in the normal course of business, which indicates the date and tine

each wor ker wor ked.



| hereby forward these docunents to the Board for
consi derat i on.

DATED  January 22, 1979

Respectful | y submtted,

7 /Z"/ L7 lE 7T %{y// cr
NEWWAN STRAVBR DEE
I nvestigative Hearing Exam ner
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	FINDINGS OF FACT

	The employer contends that its period of peak employment
	
	January	 11	. . . .	 .  71 workers
	January 	12	. . . .	 .  65 workers
	January 	13	. . . . .  	59 workers
	January 14	. . . . .  49 workers
	January 17	. . . . 	.  64 workers
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