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CEG S ON ON GHALLENGED BALLOTS

Pursuant to the provisions of Labor Code Section 1146,
the Agricultural Labor Relations Board has del egated its authority
in this proceeding to a three-nenber panel .

Following a petition for certification filed by the United
FarmWr kers of Anerica, AFL-A O (UAW on Cctober 27, 1975, an el ection
by secret ballot was conducted on Novenber 3, 1975 anong the
agricultural enpl oyees of Roberts Farns, Inc. (Enployer) at its
Ddorgio Ranch in Ddorgio, CGifornia.

The tally of ballots furnished to the parties at that

tinme showed the followng results:



UPW . 93
No Lhion ........... ... ... it 13
Void Ballots ........................ 7
Challenged Ballots .................. 151

As the chal l enged bal lots were sufficient in nunber to determne
the outcone of the election, the Regional Drector for the Fresno Regi on
conducted an investigation and, on July 21, 1977, issued a report on
chal | enged bal | ots. Thereafter, the Enpl oyer and the UFWeach fil ed
exceptions wth a supporting brief.

The Board has consi dered the chal | enges, the record, and the
Regional Drector's report on challenged ballots in light of the exceptions
and briefs of the parties, and has decided to affirmthe findi ngs and
concl usions of the Regional Drector, as nodified herein.

The ballots of 39 nonstriking enpl oyees were chal | enged by Board
Agents or the UFWfor various reasons. As no party has excepted to the
Regional Drector's recoomendation to overrule the chall enges to 28 of these
ballots (Schedule A, Nos. 1 through 28) and to sustain the chal | enges to
five others (Schedule B, Nos. 1 through 5), we adopt, pro forna, his
reconmendati ons as to these 33 chal | enges. ¥

Wth respect to the six renai ni ng nonstriking enpl oyees,

Y\ do not necessarily, in all instances, adopt the Regional Director's
reasoning or interpretation of the prevailing rules governing the
eligibility of nonstriking voters.
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the Regional D rector reconmended that the challenges to their ballots not
be resolved at this tine. The nanes of these enpl oyees did not appear on
the Enployer's eligibility list and the Regional Drector's investigation
into their status disclosed nothing nore than the absence of their names
fromthe Ewpl oyer's payroll records for the pay period i medi ately
preceding the filing of the petition for certification. In viewof these
circunstances, and noting that the passing of three years nakes the

usef ul ness of any further investigation doubtful, we hereby sustain the
chal l enges to the ballots of Jose R Torres, Baltazar Val encia, Noel
Zuniga, Scott Charles Burning, Luis Hernandez and Heuteria A Carrillo
(Schedul e B, Nos. 6 through 11).

Economc Srikers

(ne hundred and twel ve voters who cl ai ned econom c-striker
status, on the basis of having joined a strike agai nst the Epl oyer which
began on or about April 20, 1973, were permtted to vote chal | enged
bal | ots. The Regional Drector recommended that the chal | enges to 43? of
these bal lots be overrul ed and that the chall enges to another 65 bal | ot s¥
be sustai ned. He recommended that the four remaining challenges in this
category (Schedule C Nos. 1 through 4) not be resol ved unl ess and unti |

they prove to be outcone-determnative. V¢

ZThe Regional Director erroneously assuned there were 44
enpl oyees in this group, but the actual nunber is 43, as the nanme of
Franci sca M Rangel appeared tw ce on the list.

¥As Margarita Mendoza Chavez’ nane appeared twice on the list, the
Regional Drector assuned that there were 66 ballots in this group.
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adopt his recommendati ons, except as to the chal | enged bal | ots of
Goncepcion T. Ganboa and Judith Loya Mtervo;, we adopt his
recommendation as to the chal l enged bal | ot of Manual Cerda Ml goza, but
for different reasons. (See Schedule A Nbos. 29 through 70; Schedul e B
Nos. 12 through 75; and Schedule C Nos. 5 and 6.)

The Regional Drector recormended that we sustain the chal | enge
to Ganboa' s ballot, finding that he was not an enpl oyee prior to the strike
and | acked a reasonabl e expectation of enpl oynent. Ganboa' s nane | ast
appeared on the Enployer's payroll on March 6, 1973, nearly six weeks before
the strike began. However, the UFWhas submtted a declaration i n which
Ganboa descri bed the nature of his work with the Enpl oyer herein as of
April, 1973, and stated that when the strike commenced he st opped wor ki ng
and joined the picket line. As Ganboa' s decl aration raises a factual issue
requiring further investigation or hearing, the challenge to his ballot wll
not be resol ved unless and until it proves to be out cone-determnative.

V¢ find nerit in the Enpl oyer's exception to the Regi onal
Drector's recommendation that the challenge to the ballot of Vitervo be
overrul ed and adopt its suggestion that resolution of this challenge be
deferred for further investigation or hearing. VM tervo indicated that she
woul d return to work for the Enpl oyer upon expiration of her nmaternity
| eave, whereas the Enpl oyer insists that it did not have a maternity-I| eave
policy at that tine. As a factual issue, requiring further investigation or

hearing, is raised by these allegations, the challenge to her
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ballot wll not be resol ved unless and until it proves to be outcone-
determnati ve.

The Regional D rector recommended overruling the challenge to
Mel goza' s bal l ot despite the fact that he worked for the Enpl oyer during
the first three weeks of the strike and then joined the strike. The
Regional Drector reasoned that Mel goza's economc needs justified his
failure to join the strike at its inception. Wthout regard to the economc
situation of the individual, we no longer disqualify enpl oyees who joi n

economc strikes after the strike's commencenent. In Franzia Bros. Wnery,

4 ALRB No. 100 (1978), which overrul ed our previous holding in Marlin
Brothers, 3 ALRB No. 17 (1977), we stated: "It is sufficient that [the
enpl oyees] joined and supported the strike during the pre-el ection period
and continued to do so up to the tine of the election.” An enpl oyee nay
work for the struck enpl oyer during the early period of a strike and subse-
guently acqui re economc-striker status by joining and participating in the
strike. As this was the situation in Ml goza' s case, the challenge to his
ball ot is hereby overrul ed.

The UFWexcepted to the Regional Drector's recommendati ons
concerning two of the four chall enges which the Regional D rector
recormended be hel d i n abeyance. These two enpl oyees, Qiadal upe Rangel and
Jesus Serna, declared that they worked until the strike commenced,
al though their nanes did not appear on the pre-strike payroll and Enpl oyer
records indicate that their enpl oynent had ceased sorme weeks earlier. The

UFWsubmtted additional declarations in which other enpl oyees attested to
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Rangel 's and Serna’'s enpl oynent immedi ately preceding the strike. It is the
UFWs contention that the Board now has sufficient facts to support a
presunption of eligibility which has not been overcone by the Enpl oyer. Ve
find that the declarations provide an i nadequate basis for resolving this
conflict. Under these circunstances, we shall determne the validity of
these chal | enged ballots (by further investigation or hearing) only if they

becone out cone-determnative. MQoy's Poultry Services, Inc., 3 ALRB No. 61

(1977); Sunnyside Nurseries, Inc., 2 ALRB No. 3 (1976). Accordingly, the

Regional Drector's finding is affirned.

For the reasons di scussed bel ow, the Enpl oyer's renai ni ng
exceptions wth respect to the Regional Drector's recomendati ons as to
striker chall enges are rejected.

The Enpl oyer contends, first, that certain strikers forfeited
their striker status prior to the el ection by accepting enpl oynent wth
ot her growers whose bargai ni ng agreenent wth the Teansters was identical to
the UPWcontract in force during their tenure wth the Enployer. It is
proposed that these strikers therefore did not object to conditions of
enpl oynent at the Enpl oyer's operation but participated in a general strike
solely to assist the UPWin countering a grow ng Teanster influence in the
area and regai ning |lost contracts.

The Enpl oyer, in effect, inplies that the strikers whose ballots
are in dispute nerely sought to obtain its recognition of the UFW In

Julius Gldman's Egg Aty, 3 ALRB Nbo. 76 (1977), we concluded that, for the

purposes of eligibility, all pre-Act strikes are conclusively presuned to be

econom c
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strikes. As the strike herein commenced prior to the effective date of

the Act, Qldnan's, supra, is controlling. Thus, the decisive el enents

are that these strikers wthheld their |abor fromthe Enpl oyer and

naintained their interest inthe strike. DArigo Bros, of Galifornia,

Reedley Dstrict No. 3, 3 ALRB No. 34 (1977). Mreover, it has been held

that the presunption of continued interest in the struck job will not be
overcone by a show ng that the striker subsequently engaged in other farm

work for a different enployer. Marlin Brothers, supra; D Arrigo Bros, of

Galifornia, supra.

Secondl y, the Enpl oyer specifically excepts to the Regional
Drector's overruling of six striker challenges, contending that these
bal | ot s were cast by six voters? who accepted reenpl oynent wth the
Enpl oyer at various tines between January 12 and April 18 of 1977,
thereby abandoning their interest in the strike. This exception al so
| acks nerit. Aprerequisite to the right of economc strikers to vote is
that they be on strike at the tine the el ecti on was conducted, which, in

this case, was on Novenber 3, 1975. The Martin Brothers Contai ner &

Tinber Products Corp., 127 NLRB 1086, 46 LRRM 1157 (1960); Law ence

Vineyards Farming Corporation, 3 ALRB No. 9 (1977). As the ballots in

di spute were cast by strikers who were found by the Regional Drector to
have been on strike agai nst the Enpl oyer as of the date of the el ection,

their

4 Esperanza Bravo Martinez, Josefina E Gonzal ez, Esperanza
Quzman Rangel , Francisca M Rangel, Anelia Vargas Rvera, and Rogelio S
Rodr i guez.
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subsequent abandonnent of the strike by accepting reenpl oynent with the
Enpl oyer after the el ection could not retroactively affect their
eligibility.

Next, the Enpl oyer alleges that the Regional Drector failed to
set forth detailed findings as to the status of certain strikers and,
further, that it is not clear whether the investigation extended beyond
declarations given by the chal l enged voters at the tine they cast their
ballots. Accordingly, the Board is urged to renand for further
investigation or hearing the challenges to the ballots of the 38 enpl oyees
listed in Sections 6(B)(2) and 6(B)(3) of the Regional Drector's report,

in accordance with our prior decisions in George Lucas & Sons, 3 ALRB No. 5

(1977), and Gossa & Sons, 3 ALRB Nb. 12 (1977). In Cossa, we renanded to

the Regional Director because his initial report was unclear concerning the
scope of the post-election investigation conducted and, in Lucas, we
instructed the Regional Drector to provide information for each individual
Wth respect to participation in, and nonabandonnent of, the strike. V¢
have examned the di sputed chall enges herein in light of our rulings in
Gossa and Lucas and find that the Regional Drector has set forth facts
sufficient to support his recomrendati ons.

The Regional Drector found that the nanes of the 31 strikers
listed in Section 6(B)(2) of his report appeared on the Enpl oyer's payrol |
records "during the period enconpassing the outset of the strike," that
they did not appear on subsequent payrolls prior to the election and that,

according to their
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sworn decl arations, they abandoned their enpl oynent in support of the
strike, engaged in activities in furtherance of the strike, and did not
thereafter engage in activities inconsistent with continued striker
stat us.

As to the seven strikers listed in Section 6(B)(3) of his
report, the Regional Drector ruled that their affidavits indicate that
none of themreturned to work for the Enpl oyer after April, 1973, and,
further, that they abandoned their enpl oynment in support of the strike
(wthinthe first week of the strike) and engaged in activities in
furtherance of the strike.

V¢ agree with the Enpl oyer only to the extent that it is not
cl ear whether the Regional Drector's investigation included a post-
el ecti on examnation of the Ewpl oyer's payroll records to determ ne
whet her any of the seven Section 6(B)(3) strikers returned to work for
the Enpl oyer between the commencenent of the strike and the el ection.

This Board has previously adopted the standards set forth in Pacific Tile

& Porcel ain, 137 NLRB 1358, 50 LRRM 1394 (1962); Law ence M neyards

Farmng Gorporation, supra. Accordingly, in determning the eligibility

of economc strikers, we shall presune that the striker has retained
interest in the struck job, and the party chal |l engi ng that presunption
has the burden of rebutting the presunption by objective evidence to the
contrary. A though the Enpl oyer is the best source of infornation as to
whet her any of these strikers accepted reenpl oynent wth the Epl oyer
prior to the election, and thereby abandoned their interest in the

stri ke,
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the Enpl oyer has not submtted any evi dence which would tend to disqualify
these voters or toindicate that there are naterial factual issues in
di spute which woul d require further investigation or hearing.

As its final objection, the Enpl oyer contends that the 38
voters described i medi atel y above woul d not have had jobs subsequent to
the start of the strike because of a substantial change in the nature and
scope of its operations. An enpl oyer nay successfully chal |l enge a bal | ot
on this basis only if it can denonstrate that the positions whi ch woul d
have been filled by the economc strikers were pernanently elimnated
prior to the election. It is not enough that business conditions render

it unlikely that the economc strikers woul d have been rehired. Q obe

Ml ded Pl astics (o., 200 NLRB 377, 81 LRRM 1433 (1972); Qulf S ates Paper

Gorp.,. 219 NLRB 806, 90 LRRM 1049 (1975).

Respondent has all eged only a general decline in the acreage
under cultivation, not the elimnation of entire job categories.
Furthernore, the naterial furnished by Respondent enphasized the decline
i n acreage under cultivation between the el ection in 1975 and the present
season, rather than the period fromthe commencenent of the strike to the
date of the election. V@ find, therefore, that Respondent has failed to
establish that the positions of any of these economc strikers were
elimnated prior to the election, and the challenges to the ballots of the
38 voters are hereby overrul ed.

The Regional Drector is hereby directed to open and count the

ballots of the voters naned i n Schedul e A attached
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hereto, and thereafter to i ssue and serve upon all parties an anended tally
of ballots. If the anended tally of ballots indicates that no ball ot

choi ce has received a majority® of the valid votes cast in the election,
the Regional Drector is hereby directed to conduct further investigation
concerning the voting eligibility of the six challenged enpl oyees naned in
the attached Schedule C and thereafter to submt to the Board and the
parties a report and recommendati ons wth respect to each of the said

chal I enged bal | ot s.

Uhon a determnation that one of the ballot choices has
received a majority of the valid votes cast, the Board s Executive
Secretary shall consider setting for hearing objections to the el ection
which were tinely filed pursuant to Labor Gode Section 1156.3 (c).

Dated: March 23, 1979

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber

As of the date of issuance of this Decision, and in accordance wth our
concl usi ons herein, the nunber of valid votes cast in the election is 286
(368 ballots cast, mnus the seven ballots which were declared voi d during
the tally of ballots imrediately follow ng the el ection, and mnus the 75
chal  enged bal l ots sustained in this Decision). On this basis, 144 votes
Wil constitute a majority of the valid votes cast. This figure i s subject
to change shoul d further investigation nake it necessary to sustain the
chal l enges to any of the ballots listed in Schedule C as, e.g., upon a
determnation that any of those ballots were cast by ineligible voters.
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MEMBER McCARTHY, Dissenting in Part:

Manuel Cerda Mel goza failed to neet threshold eligibility
requirements as his nane did not appear on the statutory pre-strike
payrol | and there was no show ng that his absence fromthe country
during the relevant period constituted a paid vacation wthin the
neani ng of Labor Code Section 1157. | would sustain the challenge to his
bal | ot consistent wth ny dissent in Franzia Bros. Wnery, 4 ALRB No.
100 (1978).

Dat ed: March 23, 1979

JGN P. MCARTHY, Menber

5 ALRB No. 22 12.



SCHEDULE A

GHALLENGES OVERRULED —BALLOTS TO BE GPENED AND GONTED

VWoNoUR~wWNE

Eorado Al varez

| snael Berrospe

| gnaci o Berrospe
Julian Del gado Cepeda
Jesse Jones

Quadal upe Mendoza Mont es

Sal vador Mendoza
Fausti no Ponce Ponce
Fel i x Lugo Qui nones
Moharmed Ali Raj ah

N conedes Vel asquez
Rodol fo F. Acosta
Joseph Argain

Angel a Bor en

G ady Ross Del aney
Gary Marvin English
F oyd Edward E hridge
Bar ney Jai ne

Carol i na Jai ne

Eron Lopez

F dencio Martinez
WIly Angel o S mms
Cecil Treat

Nel son Vega Vel os
Irma Corral

Rodol f o Benavi des
Irene Alice Martinez
Gonsuel o Rodri guez

by the Regional D rector.

5 ALRB No. 22

ECONCM C STR KERS

13.

Franci sco Aguil ar

Julian Arce Benavi des
Julia R Arisiaga
SellaBonilla De Avila
Franci sco Ayal a

Ref ugi a Barren

Esperanza Bravo Miarti nez
Ruben Car denas

Hora Chavez Qonia
Martina Gontreras

Maxi mna Goronado de la Qruz
Maria Duarte D az
Carolina Garcia

Felipe B. Garcia

Mar cel i na Pena Garcia
Josefina E Gonzal ez
Rosendo Ranos Gonzal ez
Jaine Qtiz Jacques

Jose Qiillerno Loya

Rosa Maria Gal undo Mancha (Gonez)
Sella M Mncha
Margarito O ozco

Raf ael Perez

O oni ci o Fal con Rangel
Esperanza Quznan Rangel
Francisca M Rangel 6/
Cenetria Reyna

Anelia Vargas R vera
Juan R vera

Goncepci on Basal ova Rocha
Raul Rodri guez

Rogelio S. Rodri guez
Ruben Rodri guez

Catal i na Resal es

Aicia Torres Sanchez
Mari o Serna Pena

Reyna Serna

Goncepci on Sot o

Mari a Quadal upe Torres
Josi e Vel asquez Eschevari a
Epi fanio Quillen Vel os
Manuel Cerda Mel goza

Thi s name appeared tw ce on the original roster of ballots subnitted



SCHDUE B

CHALLENGES SUSTAI NED —BALLOTS NOT TO BE CPENED (R GONTED

Victor Quz

Rosal i a Ranos

Franci sco Lopez Carrillo
Derham A Mhaned
Fobert Earl Sweat
Jose R Torres

Bal tazar Val enci a
Noel Zuni ga

Scott Charles Durning
Lui s Her nandez
Heuteria A Carillo

ECGONCM C STR KERS

PFOooNoUTRwNE

B

12. Enestina Aceves

13. Jose Jesus Lopez A cal a
14. Jose Luis A cala

15. Paustino A faro Segovi ano
16. Arntando de Avil a

17. Mria Z Barela

18. Mary Ann Benaventes

19. doria Benavente

20. Eduviges Borrero Lugo

21. Juana Franci sca Borrero
22. Americo Cagui as

23. A fonso Lopez Cardiel

24. Margarita Mendoza Chavez 7/
25. (oncepci on Lopez Chi pres
26. Salvador C Chipres

27. Francisco Quz

28. dlbert Quz Aceves

29. Hora Farias

30. Jose Garcia

31. Jose Luis Garcia M

32. Mroslava Garcia de Garcia
33. Castela Gnzal es

34. Felicitas D onzal ez

35. F dela Perez Gnzal ez

36. Ines Gnzal ez Garci a

37. Janie Qta Gnzal ez (Sol dana)

Mary Gonzal ez

Mngo Martinez Gonzal ez
Quadal upe H noj osa

Joe H adi o Landeros, Jr.
Joe Edali o Landeros, &.
Epi fani o de Leon
Rosario E Madri gal

Heri bert o Mal donado Mader a
Andr ea Mancha

Gna M Marquez

Lois Ramrez Martinez
Mbdesta Marti nez

R cardo T. Minoz

Jose Luis O ozco
Josefina Qtiz

Miaria Lui sa Peral es

A fonso Z Rea

Carnen R vera

Jesus Rvera Rvera

Raf ael a Rodri guez de | os Sant os
Adelita Ruiz

A berto A Riiz

Arturo Rui z

Quadal upe Rui z

Jose Lino Ruiz

Patricia Ruiz

Rosalia Rui z

Ber nar di na Ledesna Sanchez
Jose Martin Sanchez
Ranon Sanchez

Margarita Serna Sanchez
Conr ado Her nandez Sosa
Oistila Toscano

Qdel i a Toscano Al cal a
Josefina H Valles
Jesus \Vega

Dom ngo Vel asquez
Alberto C Velo

“This name appeared twice on the original roster of ballots

submtted by the Regional Orector.
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SCHDUE C

CHALLENGED BALLOTS TO BE HELD | N ABEYANCE —BALLOTS NOT' TO BE CPENED (R
GONTED AT THS TI ME

Carnen Garci a

Quadal upe Rangel

Hermni a Vargas de Rodri guez
Jesus Serna

Goncepci on T. Ganboa

Judith Loya Vitervo

oulwhE
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CASE SUMVARY

Foberts Farns, |nc. Case No. 75-RG118-F
(U (V1) 5 AARB Nb. 22

REA ONAL D RECTCR S REPCRT

An el ection was hel d anong the agricultural enpl oyees of Roberts
Farns, Inc. at its DQorgio Ranch in Novenber, 1975. The tally of
bal | ot s showed: Teansters-104 votes; UFW93; No Uhi on-13; Chal | enged
Bal | ots-151; and Void Ballots-7. As the challenged ball ots were
sufficient in nunber to affect the results of the el ection, the Regi onal
DO rector conducted an investigation and thereafter issued a report on
chal l enged ballots. & the 151 challenged ballots, 39 were cast by
nonstriking voters and the remai ning 112 were cast by economc strikers.

REQ ONAL D RECTCR S REGOMMENDATI ONS
Nonstri ker chal |l enges. The Regional DO rector recommended that 28
of the challenges be overrul ed, that five challenges be sustai ned, and
that resolution of the challenges to the renaining six ballots be
def erred.

Econom c striker challenges. The Regional D rector recommended
that the Board overrul e 43 chal | enges, sustain 65 others, and defer
resolution of the four renaining chall enges until such tine as they
shoul d prove to be outcone-determnati ve.

BOARD DEA S ON

Nonstri ker challenges. In the absence of exceptions by any party
to any of the Regional Drector's findings in this category, the Board
adopted all but six of his recomnmendations pro forma. S x ballots were
cast by voters whose nanmes did not appear on the eligibility list and
coul d not be | ocated during the course of the post-election
investigation into chall enged ballots. The Board rejected the Regi onal
Drector's recoomendation that these ballots be hel d pendi ng further
investigation, noting that the passing of three years nakes the
usef ul ness of any further investigation doubtful, and sustained the
chal | enges.

Econom c striker challenges. The Board adopted the Regi onal
Drector's recomendations except in two instances. The Regi onal
Drector found that the name of one of the challenged voters | ast
appeared on the Enpl oyer's payroll nearly six weeks before the strike
began and rul ed that he was not an enpl oyee during the statutory
eligibility period. However, the UAWexcepted to his recommendation t hat
the chal | enge be sustai ned and submtted a declaration in which the
voter attested to his having worked for the Enployer at the start of the
strike. As the declaration raised a factual issue requiring further
investigation or hearing, the Board decided to defer resol ution of the
challenge until such tine as it becones out come-determnati ve.
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The Board reached the sane concl usion with respect to a
chal I enged bal | ot which the Regional Drector recomrended overruling
on the grounds that the voter was absent on maternity | eave during
the eligibility period but retai ned her enpl oyee status. The
Enpl oyer excepted to this finding on the grounds that it did not at
the tinme have a naternity policy. The Board rules that this ball ot
be hel d i n abeyance pendi ng further investigation should it becone
out cone- det er m nat i ve.

The Board directed the Regional Drector to open and count 75
bal lots as to which chal | enges were overrul ed, and to issue and
serve upon the parties an anended tally of ballots.

* * %

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * %
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	45.	Heriberto Maldonado Madera

