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DEQ S ON ON GHALLENGED BALLOTS

Follow ng a petition for certification filed by the Uhited Farm
VWrkers of Anerica, AFL-A O (URYW, an election was conducted on June 24, 1977,
anong the agricultural enpl oyees of the Enpl oyer, Karahadian & Sons, Inc. The

tally of ballots showed the follow ng results:

W, . o 121
No thion .............. 169
(hal lenged Ballots .... 64
Void Ballots .......... 0

As the challenged bal lots were sufficient in nunber to determne the
out cone of the election, the Regional Drector conducted an investigation and
i ssued a report, including reconmendations as to the resol ution of the
chal | enges. Both the Enpl oyer and the UFWfiled tinely exceptions to the
report. The Regional Drector's Report treats the challenges in four
categories: not on eligibility list, not recognized, alleged supervisors, and

economc strikers.



Not on Higibility List Chall enges

The Regional Drector's Report lists 18 challenged ballots in this
category. H's recommendations concerning ei ght of these chal | enges are based
solely on his investigation of conpany payroll records conducted on July 8,

1977. Those records indicate that Antonio Arellano, M ckie Bernal Avil a,

Slvia Gastilo, and Mrria R Vargas worked within the eligibility period.

Accordingly, the Report recommended that challenges to their ballots be

overruled. Hena Hernandez, Ester Meza, Higo F. Reyes, and Paul a Chavez Milla

did not appear on the records wthin the eligibility period, and the Regi onal
D rector recoomended that challenges to their ballots be sustained. The WW
obj ected generally to the Regional Drector's reliance on the Enpl oyer's
payrol | records, but offered no evidence that the records were unreliable in
general or that they were in error wth respect to particular voters. In the
absence of specific exceptions supported by evidence, we wll rely on the
Regional Drector's Report.
The UFWexcepted to the recommendation that the challenge to the

bal | ot of Hugo. F. Reyes be sustained. In support of its exception, it submtted

declarations fromboth M. Reyes and his nother, wth whomhe worked, that M.
Reyes was enpl oyed by the Enpl oyer on June 10, 1977, the first day of the
eligibility period, in John Augustinez' crew V¢ have previously recogni zed
that famly nenbers who work under a single nane are eligible to vote if they
actually work wthin the eligibility period. Valdora Produce Gonpany, 3 ALRB
No. 8.
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As evi dence has been presented which indicates that M. Reyes worked during the

eligibility period, we do not resol ve this challenge herein. See Schedule C

bel ow

The UFWexcepted to the recommendation that the chal l enge to the

bal | ot of Paula Chavez Milla be sustained. In support of its exception, the UFW

submtted M. Mlla' s declaration in which she stated that she worked regul arly
for the Enpl oyer through June 9, and returned to work when her crew was

recal l ed on June 20, but was absent on June 10, because one of her children was
i1l. O that day, she notified her foreman of the reason for her absence. The

UFWargues that Ms. Mllais eligible under the rule in Rod MLel l an Gonpany, 3

ALRB No. 6, that enpl oyees who are on unpai d sick | eave or unpai d hol i day
during the eligibility period nay, under appropriate circunstances, be eligible
to vote. Ve agree. The rationale of MlLellan applies equally to an enpl oyee
who is absent due to illness of a dependent child. Accordingly, we reject the
recomendati on of the Regional Drector and overrul e the chal l enge to M.

Villa s ballot. See Schedul e B

As the UFWsubmtted no evidence in support of its general objection
to the Regional Drector's reliance on the Enpl oyer's payrol | chal | enges, we
hereby affirmhis recommendati ons concerning the renai ni ng chal | enges resol ved
solely on the basis of those records. Accordingly, the challenges to the
ball ots of Antonio Arellano, Mickie Bernal Avila, Slvia Castilo, and Maria R

Vargas are hereby overrul ed.
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See Schedule B. The chal l enges to the ballots of Hena Hernandez and Ester

Meza are hereby sustained. See Schedule A

Wth respect to five of the challenges in the "Not on List"
category, the Regional Director concluded that the voters' nanes appeared in
the Enpl oyer's payroll records in different formthan on their chal | enged
bal | ots, and accordingly recommended overruling the chal l enges to their

bal | ots. These voters are Hvia A vanado (Hvia Al varado); Lucilia Gillardo

(Lusilia Gallardo); Hpidia Rodriguez (Hpidia R de Meza); Estela S Valle

(Estela Sal azar); and Josefina Zanora (Josefina Z D az). Each of these cases

i nvol ves mnor spelling variations, or the use of two |last nanes. Ve note that
the latter practice is common anong Spani sh-surnamed persons |In each of these
cases the Regional Drector reached his conclusion that the voter and the
person appearing in the payroll records were the sane person by | ooking at
circunstantial evidence and by conpari ng nanes and/ or signatures on chal | enge
declarations or on |I.D submtted at the tine of the election, wth nanmes or
signatures in the Enpl oyer's records and/or on enployee |.D cards. In the
case of Estela S Valle, the Regional Drector al so contacted the voter and
confirned her use under different circunstances of both her father's and
nother's last nane for personal reasons. The Enpl oyer excepted to the adequacy
of the Regional Drector's investigation wth respect to each of the above
voters, except Josefina Zanmora. Wiile contacting the voter and ot her enpl oyees

to
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resol ve this type of challenge is desirable where tine permts, the Regi onal
Orector acted wthin his discretion in resolving these chal |l enges on the
circunstantial evidence before himin each case. W& note that no party excepted
to the Regional Drector's recormendati on as to Josefina Zanora, which was
based sol ely on a conparison of her nane and signature on her chal | enge

decl aration wth her nane and signature on the Enpl oyer's records and enpl oyee
Identification cards. Accordingly, we affirmthe Regional Drector's
recomendat i ons and hereby overrul e the challenges to the ballots of Hvia

A vanado, Lucilia Gallardo, Hpidia Rodriguez, Ester S. Valle, and Josefina
Zanmora. See Schedul e B

Wth respect to two voters in this category, Baudelia Medi na

Gonzal es and John A Mreno, the Regional DO rector concluded that these persons

were enpl oyed during the eligibility period under different nanes, and
recommended that the challenges to their ballots be overruled. The Enpl oyer
excepted to each of these recommendati ons. The Regional D rector based his
conclusion as to Ms. Medina on a declaration fromher submtted to the Board
and a subsequent phone conversation, in which she stated that for personal
reasons she worked for the Enpl oyer under the nane of Aurora Medina. Wiile it
woul d be preferable in such cases to verify the voter's own statenents wth
circunstanti al evidence or evidence fromother persons who can identify the
voter, the Enpl oyer's general objection to the Regional Drector's

i nvestigation does not raise a factual dispute as to the
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voter's statenents.

Wth respect to John A Mreno, the Regional Drector based his
concl usion on the declaration of M. Mreno that he worked under his wife's
nane, and the decl arati on of another enpl oyee who stated that he worked wth
M. Mreno during the eligibility period, June 10 through June 16. V¢ di sagree
wth the Enpl oyer's contention that the fact that no work was actual | y done
after the first day of the eligibility period creates an anbiguity in the
enpl oyee' s decl aration which renders it unreliable. The Enpl oyer offered no
contradictory facts in support of its exception.

For the reasons stated above, we affirmthe Regional Drector's
recomendati ons as to Baudel i na Medi na Gonzal es and John A Mreno, and her eby

overrule the challenges to their ballots. See Schedul e B.

The Regional DO rector recommended sustaining the challenge to the

bal ot of Mctor Qpilla. M. Qpilla could not be | ocated during the

chal I enged bal |l ot investigation, nor does the report recite any ot her evi dence
which tends to establish his eligibility to vote. The UFWexcepted to the
adequacy of the investigation, but offered no specific facts in support of its
except i on.

W therefore affirmthe Regional Drector's reconmendati on and

hereby sustain the challenge to M. Qpilla s ballot. See Schedule A

The Regional Drector recommended that the chal |l enge to the bal | ot

of Juan Castillo be overrul ed because M.
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Gastillo's absence fromwork during the eligibility period was due to ill ness
and therefore he retained his eligibility to vote. See Rod MLel lan, 3 ALRB No.
6 (1976). The Regional Orector found that M. Gastillo worked until June 7,

1977, and thereafter mssed work, while recuperating froman accident. He
returned to work on June 20, along with other nenbers of his crew who were
recalled fromlayoff on that date. Both parties excepted to the Regional
Drector's finding of eligibility. The UFWoffered no contradictory facts but
the Enpl oyer argued that its payroll records showthat M. Castillo did not
work after June 1. Ve renand this challenge to the Regional Drector to
clarify the dates during which this enpl oyee was absent, and to determne
specifical ly whether the enpl oyee was absent because of illness on those days
wthinthe eligibility period on which the rest of his crewwas enpl oyed. See
Schedul e C

The Regional Orector recormended that the chal l enge to the bal | ot

of Mria E Ferrel not be resolved at this tine. M. Ferrel's nane did not

appear on the eligibility |ist because she was di scharged on June 8, two days
before the cormencenent of the eligibility period. Her discharge is the
subject of an unfair |abor practice charge. Case No. 77-CE 107-C whi ch was

i ncluded with other charges in a Conplaint issued by the General (ounsel on
June 9, 1977. The Regional Drector recommended that if M. Ferrel's discharge
isultimtely found to be an unfair |abor practice, the challenge to her ball ot

shoul d be overrul ed and her vote count ed.
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The Enpl oyer excepts to this recommendati on on the ground that even if M.
Ferrel were illegally discharged, the Regional Drector did not find that she
woul d have been enpl oyed during the eligibility period but for the discharge.
However, the Enpl oyer offered no evidence to denonstrate that Ms. Ferrel woul d
not have been enpl oyed two days | ater had she not been di scharged on June 8.

In the absence of such evidence, we affirmthe Regional Orector's

recomrendati on that this chal | enge be resol ved based upon the resol uti on of the

unfair |abor practice charge concerning her discharge. See Schedule C Not

Recogni zed
The Regional D rector recommended that the chal l enge to the

bal | ot of Martin Aguiar be overruled. M. Aquiar was chal |l enged by the

Enpl oyer' s observers because none of themrecognized him He presented a
social security card for identification when he appeared to vote. In naking
his recommendation, the Regional Drector relied upon the facts that M.
Agui ar's signature on his chal |l enge declaration, and the social security
card he presented, natch the signature and nunber on his enpl oyee
identification card. The Regional Drector acted well wthin his discretion
I n accepting these facts as adequate identification.

The Enpl oyer argues that the fact that none of the Enpl oyer's
observers recogni zed M. Aquiar strongly inplies that he was not the person
indicated in the identification he presented. However, as the Enpl oyer enpl oys
a great nany workers, the nere fact that observers fail to recogni ze one voter

IS

5 ALRB Nb. 19 8.



insufficient to cast doubt upon that voter's otherw se valid identification.
Accordingly, we hereby overrul e this chal | enge.

See Schedul e B.

Al eged Supervisor Chal | enges

(hal | enges were nade to the ballots of three persons who worked as
"Second Bosses" for the Enpl oyer. The Regional D rector recomended that the

chal lenges to the ballots of Rogelio Fajardo and Beatrice S. Vel a be sustai ned

on the ground that they were supervisors and that the chall enge to Yenosenci o
Angel ' s bal ot be overruled on the ground that, whatever his nornal position,
he worked during the eligibility period as a tractor driver rather than as a
second boss. The Enpl oyer excepts to the recormendation to sustain the first
two chal l enges and the UFWexcepts to the recommendation to overrul e the third.
The Regional Drector's Report indicates that Yenosencia Angel
wor ked as a second boss until two or three days before the commencenent of the
eligibility period and then swtched to tractor driving. The first day of the
eligibility period was the last day of the harvest of Perlette grapes. The crew
in which M. Angel worked was anong the crews laid off until June 20 when
pi cki ng of Thonpson grapes commenced. The Regional Drector's Report does not
I ndi cate whether M. Angel's assunption of tractor driving duties was a
tenporary change caused by the w nd-down and ending of work in the Perlettes,
nor does it indicate whether he resuned his supervisorial duties when picking
resuned. H s perfornance of non-supervisory work during his crews |ayoff

peri od does
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not control his status as an enpl oyee or supervisor, which nust be assessed in
the context of those other factors as well.

The Regional Director concluded that Rogelio Fajardo was a
supervi sor based upon Fajardo's own decl aration that he was supervi sing forenan
of his cremw However, this reliance on Fajardo's characterization of his job
as supervisory or not is msplaced. Wile an enpl oyee's belief that he
possesses supervisory authority nay be evidence that he does, supervisory
status is to be determned by anal yzing the particular authority that the
per son possesses and not by the individual's | egal concl usi ons about his own
st at us.

The Regional Drector concluded that Beatrice Vel a was a supervi sor
based upon the agreenent of all parties that Vela' s duties as a "second boss"
I ncl ude directing the work of enpl oyees. However, responsibility to direct the
work of other enpl oyees is one of the statutory indicia of supervisory status,
only if the exercise of such authority is not nerely of a routine or clerical
nature, but requires the use of independent judgnent. Labor Code Sec.
1140. 4(j).

In support of its exception to the Regional Drector's
recomendati ons wth respect to Fajardo and Vel a, the Enpl oyer submtted the
declaration of its forenman describing their duties and responsibilities and
characterizing themas being of a routine and clerical nature. This declaration
rai ses a factual dispute as to the supervisory status of Fajardo and Vel a.

W renand to the Regional Orector to investigate
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nore fully the job duties of the three all eged supervisors, Yenosenci o Angel,
Rogel i 0 Faj ardo, and Beatrice MVela, including the degree to which their
direction of enpl oyees invol ves the independent exercise of authority. See
Schedule C The Regional Drector's analysis of the indicia of supervisory or
non- super vi sory status concerning these individual s shoul d be presented in
detail in his supplenmental report. In addition, the Regional D rector shall
Investigate the change in M. Angel's job status as di scussed above.

Economc Sriker Chal | enges

The Regional Orector recoomended that the challenges to the ballots
of forty-two pre-Act economc strikers be sustained on the ground that the
statute on its face bars their eligibility because the el ecti on was conduct ed
nore than 18 nonths after the effective date of the Act. The URWfiled
exceptions to this concl usion and the Enpl oyer, anticipating the UFWs
exceptions, included argunents in support of the Regional Orector's
recomendation in its exceptions brief.

In Goachella Inperial Dstributors (AD, 5 ALRB No. 18, deci ded

today, we held that the 18-nonth limtation on the special enfranchi senent of
pre-Act strikers is appropriately tolled during those nonths wthin the 18-
nont h peri od during which the Board was w thout funds to conduct el ections.

See AD supra, at pp. 11-16. The election herein was conducted i n June of
1977, during a nonth which fell wthin this period. See QD supra, at pp. 14-

15. Accordingly, we conclude that chal lenges to the ballots of those econom c
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strikers eligible to vote pursuant to the criteria set forth in George Lucas &

Sons, 3 ALRB No. 5 (1977), and Franzia Brothers Wnery, 4 ALRB No. 100 (1978),

shoul d be overrul ed.

The Regional Director is hereby directed to open and count the
bal lots of the voters named in Schedule B. An anended tally shall thereafter be
prepared and served upon the parties. |f, upon consideration of the nunber of
chal | enges sustai ned herein (Schedule A and the nunber of unresol ved
chal I enges (Schedule C including economc strikers), the el ection renains
unresol ved, the Regional Orector shall conduct such further investigation as
IS necessary to resol ve the challenges |listed in Schedul e C herein, and shal |
prepare a Suppl enental Chal l enged Bal |l ot Report setting forth his findings and
recomendat i ons, including findings and recormendati ons as to the i ndivi dual
eligibility of the economc strikers.

DATED.  March 16, 1979

GERALD A BROM Chai rnan

RCBERT B. HUTCH NSO\ Menber

JGN P. MCARTHY, Menber

HERBERT A PERRY, Menber

RONALD L. RJU Z, Menber
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SCHDULE A

(hal | enges Sust ai ned

1. H ena Hernandez
2. BEster Meza
3. Mctor Qpilla
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SCHDUE B

(hal | enges Orverrul ed

Martin Agui ar

H vi a A vanado
Antonio Arellano
Mickie Bernal Avila
Slvia Gastillo
Lucila Gal l ardo
Baudel i a Medi na Gonzal es
John A Mbreno

H pi dia Rodri guez
Estela S Valle
Maria R Vargas
Paul a Chavez M|l a

Josefi na Zanor a
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SCHDULE C
C(hal | enges Not Resol ved

Juan Gastillo

Mria E Ferrel (WP
Higo F. Reyes

Rogel i o Faj ardo
Beatrice S \ela

Yenosenci o Angel

N o g &~ 0w N PR

42 economc strikers, not

naned in the Regional Drector's
Report .
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CASE SUMVARY

Kar ahadi an & Sons, Inc. Gase Nb. 77-RG G 13-C
5 ALRB No. 19

REQ ONAL D RECT(R S REPCRT

O June 24, 1977, a representation el ecti on was conduct ed anong t he
agricultural enpl oyees of the Enployer. The tally of ballots showed: URW
121 votes; No union-169; chal | enged bal | ots-64. As the chal |l enged bal | ot s
were sufficient in nunber to determne the outcone of the el ection, the
Regional Director conducted an investigation pursuant to 8 CGal. Admn.
Gode 20363, and thereafter issued his Report on Challenged Ballots. The
chal lenges fell into four categories: not oneligibility list; not
recogni zed; alleged supervisors; and pre-Act economc strikers. The
Regional Drector recommended that 14 chal | enges be overrul ed, 7
sustai ned, and that one chal l enge not be resol ved wthout further
investigation. He further recommended that the chall enges to the ballots
of 42 pre-Act economc strikers be sustained, as the el ection took place
after expiration of the 18-month limt on their eligibility, as set forth
I n Labor Gode Section 1157. Both the Enpl oyer and the Petitioner (URVWY
filed tinely exceptions to the Regional Drector's Report.

BOARD DEA S ON
Inits Decision, the Board directed that three chal |l enges be

sustai ned and 13 overrul ed, and that six chal | enges not be resol ved
w thout further investigation. Referring to its decision in Goachel | a
Inperial Dstributors, 5 ALRB No. 18, the Board further held that the 18-
nonth [imtation in Section 1157 had been tolled by the hiatus in the
Board' s first year of operations due to |lack of funds, and that the 42
economc strikers were not barred fromeligibility by the terns of the
statute. However, the Board did not resol ve the striker chall enges,
because the Regional Orector's Report had not included findi ngs
concerning the eligibility of individual strikers, pursuant to George
Lucas & Sons, 3 ALRB No. 5(1977).

The Board directed that the Regional DO rector open and count the
ball ots as to which chal | enges had been overrul ed, issue an anended
tally of ballots and serve it on the parties. In the event that the
election is not resol ved by the amended tally, the Regional DO rector
was directed to conduct such further investigation as is necessary and
prepare a Suppl enental Report concerning the 48 chal | enges not
resol ved by the Board s Deci sion.

* * *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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