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Follow ng a petition for certification filed by the Uhited

FarmVerkers of Arerica, AFL-Q O (URW on June 22, 1977, a

representation el ecti on was conducted on June 29, 1977, anong the

agricul tural enpl oyees of CGoachella Inperial D stributors (Epl oyer) .

The tally of ballots showed the followng results :

W . 112
TUAW .. 9
No thion ................ 136
Void Ballot ............. 1
Chal l enged Ballots ...... 149

As the nunber of challenged ballots was sufficient to

determne the outcone of the el ection, the Regional D rector



conducted an investigation and i ssued his Report on Chal l enged Bal | ots
on August 12, 1977. The Enpl oyer and the UFWfiled tinely exceptions
to portions of that Report.

Not on eligibility list/Not in Uhit

A though individuals in these two categories were
chal | enged under separate sections of the regul ations,¥ the question
concerning the eligibility of the individuals in both categories is
whet her or not they worked for the Enpl oyer during the eligibility
period for this election. There were a total of ninety-three
chal I enges in these two categories. The Regional D rector recomended
that 21 of these chal l enges be overrul ed, and that 70 chal | enges be
sustai ned. He nade no reconmendation as to two individuals inthis
category. The Enpl oyer filed no exceptions to these recommendati ons.
The UFWexcepted generally to the Regional Drector's reliance on the
Enpl oyer' s payrol|l records as a basis for establishing eligibility,
and excepted specifically to the Regional Drector's recomnmendati ons
concerning 11 of these chal | enges.

In support of its general objection to the Regi onal
Orector's reliance on the Enpl oyer's payrol| records, the UFWrecited
a history of changes in the Ewpl oyer's payroll practices in the weeks
surroundi ng the el ection, and the Ewpl oyer's practice of "carrying"
enpl oyees on its payrol | during weeks when they do not work. As a

result of the conplexities of the Epl oyer's bookkeepi ng practi ces,

the UFW

8 Cal. Adnin. Qode 20355(a)(2) and (8).
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argues, possibilities arise for the inproper manipul ati on of such
records to affect eligibility. However, it neither specifies what such
possibilities mght be nor offers specific evidence that the records are
unreliable. The practices described do not per se_render the
Enpl oyer's records unreliable. Mreover, the Regional Drector's Report
indicates that the Regional Drector was aware of themduring his in-
vestigation. Ve do not therefore find that the UPWs general exception
raises a factual issue as to the reliability of these records.

The Regional Director recommended overruling the chal | enges

tothe ballots of Jaine Baltazar, Hvira Baltazar and Joaqui n R vera,

Jr.  Each of these voters was credited in the Enpl oyer's payrol| records
w th hours worked during the eligibility period. In support of its

chal lenges to all three voters, the UFWsubmtted decl arati ons of

organi zers stating that these persons had not been observed worki ng
during the eligibility period. V¢ agree wth the Regional Drector's
assessnent that the Enpl oyer's payroll records corroborating the voters'
chal I enge declarations are nore reliabl e evidence than the declaration
of anot her person such as an organi zer, who nay or nay not have been in
a position to recogni ze the voters in question and to observe them at
work or otherw se be aware of their whereabouts. Additional declarations
submtted by the UFWin support of its exceptions contain nore specific
facts indicating that the decl arants knew these voters, were in a

position to have observed t hem
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during the eligibility period, and did not observe themuntil after the
eligibility period. Such evidence shoul d be pursued by appropriate
I nvestigation where submtted to the Regional Drector in the course of
the chall enged bal | ot investigation. However, since none of the
declarants indicates specifically that they were in a position to know
that the voters were not at work on the dates set forth in the Report
on which the Enployer's records credit themw th hours, the
declarations do not raise a material factual dispute as to these
voters' eligibility. Accordingly, we hereby adopt the Regi onal
Orector's reconmendation that the challenges to the ballots of Hvira
Bal tazar, Jame Baltazar, and Joaquin Rvera, Jr., be overruled. See
Schedul e A

The UFWs exceptions wth respect to the challenges to the

bal | ots of Hector Vega (Vargas) and Rosal ba Vega, Afonso Alili, and

A ejandro de la Guz concern the application of the rule in Rod

MeLel | an Gonpany, 3 ALRB No. 6, that enpl oyees who are on unpai d si ck

| eave or holiday during the eligibility period nay under appropriate
circunstances be eligible to vote. The UFWargued that the eligibility
of Hector and Rosal ba Vega shoul d be determned by the status of their
nother, Maria Vega. The Regional Drector found that Maria Vega had
worked for the Enpl oyer for four previous seasons, but began work after
the eligibility period due toillness. No party excepted to his
recomendati on that the chall enge to her ballot be overrul ed pursuant

to Rod MLellan, supra. The WFWsubmtted decl arati ons fromboth
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children and their nother indicating that Hector and Rosal ba are
mnors who are dependent on their nother for transportation to work
and who worked with her during previous seasons as well as during the
1977 season. V¢ do not at this tine deci de whether the MLellan rule
is applicabl e under these circunstances. However, if it is necessary
to resol ve these chal l enges, the Regional Drector wll be directed to
i nvesti gate whether or not Hector and Rosal ba Vega woul d have
perfornmed work for the Enpl oyer but for the illness of their nother.
The Regional Director recomrmended overruling the chal | enge

tothe ballot of Alfonso Alili. Hs report indicated that Alili had

been a regul ar enpl oyee of the Enpl oyer in previous years, that he
currently lived at the Enpl oyer's I abor canp, and that he did not work
in 1977 due to health probl ens. The UFWexcepted to his recommendati on
and submtted a declaration which stated that: Aili is 80 years ol d;
he is retired and lives on a pension; he lives in the canp throughout
the year, even when there is no work at the Enpl oyer's operations;
when there is work available, he rarely works; he has stated that he
Is sick and suffering as the result of an operation and pl anned to
return to the Philippines in Decenber 1977. V& concl ude that the

decl aration submtted by the UFWrai ses a factual issue. Neither the
evi dence fromthe UFWnor the Regional Drector's report is sufficient
for us to determne whether Alili is a retired pensioner who no | onger

works, and is therefore ineligible,
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or a regul ar enpl oyee who works at |east on a part-tine basis, and nay
therefore be eligible, but for his absence due to health problens. See

Quigley Industries, Inc., 180 NLRB 489 (1969); see al so, Rod MLel |l an,

supra. Therefore, we wll not resolve the challenge to the bal |l ot of
Afonso Alili at this tine.
The Regional DO rector recommended overruling the chal | enge

tothe ballot of Algjandro de |a Qruz, who was chal | enged by the Board

Agent because he did not appear on the eligibility list and by the UFW
as an all eged-supervisor. In his challenge declaration, taken at the
tine of the election, de la Quz stated that he did not work at all
during the eligibility week due to illness. However, the Epl oyer's
payrol | records indicate that he worked for two hours during that week.
Goncerning his all eged supervisory status, the UPWsubmtted

decl arations fromtwo enpl oyees, one of which indicates that de la Guz
had i n previous years supervised his own crew for the Enpl oyer but that
he worked with his wfe as a picker during 1977 for reasons of health.
The WFWfurther excepted to the Regional Drector's failure to resol ve
the conflicting evidence as to whether he worked during the eligibility
peri od week, or to establish his eligibility pursuant to the MLellan
rule. Snceit is not clear fromthe Regional Drector's report whet her
the basis of his recoomendation is that de la Quz actual ly worked
during the eligibility week or that he woul d have worked but for

illness, and in viewof the conflict between the voter's
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own statenent that he did not work and the Enpl oyer's records, we wll
remand this challenge for further investigation if it becones
necessary. Such investigation shall include a determnation of de |l a
Quz' alleged supervisory status, and the duration and pernanency of
any change in supervisory status which occurred as a result of his
heal t h.

Pursuant to the above di scussion, we hereby reject the
Regional Drector's recormendati ons that the chal l enges to the ballots
of Hector and Rosal ba Vega be sustai ned and the chal | enges to the
ballots of Alifonso Alili and Alejandro de |la Guz be overrul ed, but do

not resol ve these challenges on this record. See Schedule C

The Regional Director recomrmended overruling the chal | enge

to the ballot of the QD canp cook, Anbrosi o O gue, on the basis that

the Enpl oyer's records showed that he was paid for work incidental to
agriculture, during the eligibility week. The UFWexcepted to this
recommendati on and submtted a declaration stating that the QD canp is
owned and operated partly by | abor contractor Ross Cariaga, and that
enpl oyees living there may work for other enpl oyers when, not working
for AD and further that the canp houses enpl oyees who work in the
Enpl oyer' s all egedl y commerci al packi ng shed.

Inlight of this evidence, it appears that the Regi onal
Drector's report does not contain sufficient information to
establish that M. Qgue is an agricultura enpl oyee wthin the
neani ng of Labor Code Section 1140.4(b). See Joe Maggio, Inc., 4
ALRB Nb. 65, and see al so 29 OFR
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Section 780.158(b).% Accordingly, we reject his recommendation and do not

resolve this challenge at this tine. See Schedule C

The Regional Director nade no recommendati on concerning the chal | enge

tothe ballot of Sergio Rojas. The URWexcepted, arguing that the chal | enge

shoul d be sustained on the basis of the information in the Report. V¢ agree.
Rojas stated in his chall enge declaration that he "believed" he worked during
the eligibility period, but he could not be | ocated during the chal |l enged bal | ot
investigation. He does not appear on the Enpl oyer's payroll records during the
nont h of June; and foreperson Lucinda Rosal es stated that he came to work in her
crew in the Thonpson harvest, which began after the eligibility period for this
election. In the absence of any facts corroborating the voter's belief that he
worked during the eligibility week, there is adequate basis for sustaining this
chal I enge in the Enpl oyer's payrol| records and foreperson Rosal es’
corroborating statenent. Ve therefore reject the Regional Drector's
recomendati on that this chall enge remai n unresol ved, and hereby direct that it

be sustai ned. See Schedul e B

The UFWexcepted to the Regional Drector's failure to nake a

recomendat i on concerning the challenge to the

ZThis section of the Departnent of Labor's interpretive
guidelines for the FLSA states that a "cook canp” operated for the "sol e purpose
of feeding persons engaged exclusively in agriculture” on the farmin question
nmay fall wthin the "secondary” definition of agriculture.

5 ALRB NO 18 8.



bal | ot of Armando Vargas. The evidence in support of Vargas' eligibility

consists of declarations fromthe voter and his brother Martin stating
that Arnmando worked during the eligibility period under the letter's
nane and social security nunber. The Regional D rector checked these
statenents agai nst Martin Vargas payrol| records for the rel event

peri od. Because those records did not indicate that Martin was paid for
the work of nore than one person, he concl uded that the chal |l enge coul d
not be resol ved on the basis of the infornation available to him W
agree. Wiile the Enpl oyer's bare assertion that it pays enpl oyees under
their own nanes is at best weak evidence that it does so, in general or
inthis particular instance, neither are the uncorroborated statenents
of the voter and his brother a sufficient basis for finding that A nando
Vargas worked under Martin's nane during the eligibility period. (See

Val dora Produce Gonpany, 3 ALRB No. 8.) Accordingly, we hereby adopt the

Regional Drector's reconmendation that this chall enge renain

unresol ved. See Schedul e C

The Regional O rector recoomended that the chall enge to the

bal | ot of N ck P.(N canor) Manuel be overruled, on the basis that his

failure to appear on the eligibility list resulted solely fromthe use
of two separate lists at different el ection sites. The UFWexcept ed,
contendi ng that Manuel is a supervisor and that the Regional O rector
shoul d have investigated his enpl oynent status. The UFWsubmtted

declarations stating in effect that Manuel's enpl oynent duties
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i nclude collecting and transmtting records of hours worked for his
foreman. These declarations do not raise a factual issue. Wrking as a
foreman' s assi stant does not constitute supervisory status absent

evi dence that the assistant possesses statutory supervisory authority.

See Rod MeLellan Go., 3 ALRB No. 6 (1977). Mreover, an alleged

i nadequacy in the Regional Drector's report, which does not raise a
naterial factual issue, is not itself grounds for exception. George

Lucas & Sons, 3 ALRB Nb. 5(1977). Accordingly, we hereby adopt the

Regional Drector's recormendati on, overrule the challenge to N ck P.
Manuel ' s ballot, and order that his ballot be opened and counted. See
Schedul e A
Super vi sor s

The UFWexcepted to the Regional Drector ' s recommendati on
that the challenge to the ballot of Sonia O az be overruled. The
Enpl oyer excepted to his recomendation that the chal l enges to the

bal l ots of Betty Tabita, Felipa Gontreras, and Gaciela M Garcia be

sustained. Al four of these voters apparently worked as checkers
during the eligibility period. During the chal | enged bal | ot

I nvestigation the Enpl oyer provided the fol |l ow ng description of
checkers' duties : checkers keep records of attendance, hours worked,
and boxes picked by individuals, by crewtotals, and by field; they do
not substitute for the crew supervisor when the latter is absent or
reviewthe quality of work in progress; they do not have the power to
hire, fire or exercise other supervisory

TEHEHTTTTETTTT ]
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functions enunerated in Labor CGode Section 1140.4(j);%¥ they are paid
on a daily rather than an hourly or piece-rate basis. The Regi onal
Drector apparently concluded that these facts by thensel ves do not
establ i sh statutory supervi sory authority and proceeded to consi der
whet her each voter had ever exercised such authority in any instance.
He concluded that Gaciela M Garcia and Betty Tabita were supervisors
based on these voters' own general statenents that each had or had
exercised the power to hire and fire. These voters' own concl usi ons
as to their authority, uncorroborated by any evidence that they had or
exerci sed such authority, are not a sufficient basis for finding them
to be supervisors. In addition, the statements of Garcia and of Sonia
Daz that both had authority to assign rows rai se questions concerni ng
the significance of this authority which cannot be resol ved on the
basis of this report. S nce the question of the supervisory status of
t hese checkers involves both the need for further "clarification as to
whet her responsibility for assigning rows invol ves the exercise of
supervi sory authority, and the question as to whether particul ar

i ndi vi dual s had

3 Section 1140.4(j) reads as fol | ows:

The term"supervisor” neans any i ndividual having the
authority, inthe interest of the enployer, to hire, transfer,
suspend, lay off, recall, pronote, discharge, assign, reward, or
di scipline other enpl oyees, or the responsibility to direct them
or to adjust their grievances, or effectively to recomend such
action, If, in connection wth the foregoi ng, the exercise of such
authority is not of a nerely routine or clerical nature, but
requi res the use of independent judgnent.

5 ALRB Nb. 18 11.



effective authority to hire notw thstanding the job classification
assi gned themby the Enpl oyer, we concl ude that these four chal | enges
cannot be resolved on this record. Accordingly, we reject the Regional
Drector's recommendations that the challenge to the ballot of Sonia
O az be overrul ed and the challenges to the ballots of Betty Tabita,
Gaciela M Garcia, and Felipa Gontreras be sustai ned,? but we do not
at this tine resol ve these chal l enges. See Schedule C

The Regional O rector recoomended that the chall enge to the
bal | ot of Leo Tabita be sustained. He found that during the
eligibility week, Tabita was working as an assistant to Foreman Lupe
Daz and as a picker. The Enpl oyer stated that Tabita had his own crew
during 1977 at times both before and after the el ection herein, and did
not have his own crewat the tine of the el ection only because there
were not enough workers to necessitate an additional crew The Report
recomends sustaining this chall enge "based on Tabita' s history of
being a foreman for A D, his current duties at the tine of the
el ection, and the fact that he was given a crewto supervise after the
el ection.”

The Enpl oyer argues that Tabita' s case falls wthin the

"seasonal supervisor” rule in Geat Wstern Sugar Gonpany,

Y\ note that the Regional Drector's report recites evidence of
three instances in which Gontreras hired or recal | ed enpl oyees.
However, we think it wll pronote consistency in the treatnment of the
borderline supervisory status of enpl oyees such as checkers to incl ude
her in any further investigation and report on this subject.
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137 NLRB 551, 50 LRRM 1186 (1962). In that case, the NLRB hel d that
seasonal supervisors should be included in the bargaining unit wth
respect to their rank-and-file duties. It is readily distinguishabl e
fromM. Tabita's case, however, in that it involved individual s who
hel d full-tine supervisory positions for three or four nonths of the
year and perforned only rank-and-file functions for the other eight or
nine nonths of the year. The NLRB reasoned that the functions being
performed and the correspondi ng periods of the year were so "sharply
denar cated" that inclusion of the- individuals in the bargai ning unit
wth respect to their rank-and-file duties was a practical adjustnent
to the realities of the situation.? Nbo such dermarcation exists in the
situation here. The Regional Drector's findings denonstrate that

al though Tabita spent nost of his tine working as a picker during the
eligibility week, he al so perforned other functions during that period.
In addition, the Regional Drector's findings indicate that Tabita
perf orned supervi sory functions during previous seasons and was
assigned a creww th supervisory powers after the election. On the

basis of all the facts herein, we adopt

5The NLRB st at ed:

It is precisely because the functions and responsi -
bilities of part-tinme supervisors are not so sharply
differentiated, but are nore closely and regul arly
intermngled wth those of rank-and-file enpl oyees, that
we woul d reach a contrary result in that situation.

137 NLRB 551, 554 n. 8 (1962).

5 ALRB Nb. 18
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the Regional Drector's recommendati on and hereby sustain the
challenge to the ballot of Leo Tabita. See Schedul e B

Economc Srikers

The Regional Drector recommended that the chal | enges to the
bal | ots of forty-seven pre-Act economc strikers be sustai ned on the
ground that the statute on its face bars their eligibility because the
el ection was conducted nore than 18 nonths after the effective date of the
Act. The UFWfiled exceptions to this concl usion.?

Labor Gode Section 1157 provides in rel evant part:

In the case of elections conducted within 18 nonths of the effective
date of this part which involve | abor disputes whi ch commenced pri or
to such effective date, the board shall have the jurisdiction to
adopt fair, equitable, and appropriate eligibility rules, which
shal | effectuate the policies of this part, wth respect to the
eligbility of economc strikers who were paid for work perforned or
for paid vacation during the payroll period i medi ately precedi ng
the expiration of a collective-bargai ni ng agreenent or the
commencenent of a strike; provided, however, that in no event shall
the board afford eligibility to any such striker who has not
perforned any services for the enpl oyer during the 36-nonth period

I mredi atel y preceding the effective date of this part.

The WFWargues that the 18-nonth tine limt should be tolled
for the period during which pre-Act economc strikers coul d not exercise

the right to vote in Board elections granted to them

®The identical issueis raised in Karahadian & Sons, Inc.,
5 ALRB No. 19, decided today. |In Karahadi an the Enpl oyer, anticipating
the UPWs exceptions, included argunents in support of the Regi onal
Drector's recommendation in its exceptions brief. It contends that the
Act provides a clear 18-nonth [imt on the authority of the Board to find
pre-Act economc strikers eligible to vote in Board el ections; that the
Board has no authority to extend that tine [imt; and that any change in
the tine limt would have to be by |egislative anendnent.
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by this section because of the hiatus in Board operations in 1976 caused by
a lack of operating funds. For the reasons discussed bel ow, we are
persuaded that the 18-nonth limtation on eligibility of these pre-Act
econom ¢ strikers should be toll ed.

The issue presented here is not whether there is sone statutory
authority giving the Board the power to extend the 18-nonth tine limt.
Rat her, the question before us is a procedural one, nanely whether or not
the 18-nonth limt was properly tolled by intervening circunstances. Nor
does this question turn on the classification of this particular limtation
as "substantive" or "procedural".” Both Galifornia and federal courts have
enbraced the position that substantive limtations nay be tol | ed under
substantially the same circunstances as wll suffice to toll procedural
ones. Estate of Caravas (1952), 40 Gal. 2d 33, 42; 250 P.2d 593; Burnett v.
New York GCentral Railroad Go. (1965), 380 US 424; see general |y WtKin,

supra, Section 233. In Burnett, supra, the Lhited Sates Suprene Court held

that "the basic inquiry is whether congressional purpose is effectuated by
tolling the statute of [imtations in given circunstances”. Likew se, we

nust assess the question before us here by aski ng whet her the

The UFWargues that the 18-nonth linitation is "procedural ", because it
does not relate to the establishment of the Board' s jurisdiction over
economc strikers and is an arbitrary tine period having no reference to
particul ar historical circunstances. VW conclude that this provision is
substantive, inthat it creates a special benefit available over alimted
period of tine and only to a certain class of persons. See Roberts V. Title
Ins. . (1936), 6 Gal. 2d 373, and see generally Wtkin Oh CGaliforni a
Procedure, 2d Ed., Vol. 2, pp. 1088-92, 8§ 230 and 8 232 However, as noted
above, this classification does not determne the issue before us.

5 AARB Nb. 18 15.



| egi slature's purposes in conferring the franchi se on certain pre-Act
economc strikers and inlimting its exercise to an 18-nonth period are
effectuated by tolling the limtation under the particul ar circunstances
her ei n.

The Agricultural Labor Relations Act (ALRA) was enacted to "bring
certainty and a sense of fair play" between |abor and managenent in
Galifornia's fields. Section 1 of the ALRA The Act acconplishes this end
prinarily by providing a forumfor orderly resolution of disputes as to
guestions concerning representati on and unfair |abor practices, and by
fostering the coll ective bargai ni ng process. The portion of Section 1157
w th which we are concerned here permts enpl oyees involved in the strikes
whi ch i nmedi atel y preceded the enactnent of this legislation to participate
in the peaceful resolution of those strikes through the el ection process.
This nuch, we think, is apparent when the reference in Section 1 of the Act
to the "presently unstable and vol atile condition in the state" is read in
conjunction wth the statutory termlimting this special right to those
enpl oyees participating in strikes occurring wthin three years precedi ng
the AARA' s effective date.

V¢ consider the purpose of limting the exercise of this right to
the first 18 nonths of the Act's existence to be anal ogous to the purpose of
the 12-nonth limt on the right to vote of post-Act economc strikers al so
found in Section 1157. In both cases, the | egislature has bal anced the
continuing interests of strikers in the issues to be determned in the
el ection against the interests of their replacenents in those sane issues,

and agai nst the need to
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achieve a final resolution of questions concerning representation. See

Vahl Qipper Gorporation,, 195 NLRB 634, 79 LRRM 1433 (1972), interpreting

the 12-nonth limt on economc striker eligibility in Section 9(d)(3) of
the NNRA  There is no legislative history to explain why the Galiforni a
legislature attached an 18-month [imt to the eligibility of pre-Act
strikers, rather than adopting the 12-nonth [imt as was done for post-Act
strikers. However, it is clear that the legislature intended at |east to
afford one opportunity throughout the state for pre-Act strikers to
participate in elections at their struck enpl oyers.

The effective date of the ALRA was August 28, 1975, and the 18-
nonth limtation expired on February 28, 1977. Between those two dates,
the Board accepted petitions for certification and conducted el ecti ons
during the nonths of Septenber, Gctober, and Novenber in its first period
of operation, and in both its first and second periods of operation during
the nonths of Decenber, January, and February. Wthin the 18-nonth period,
no petitions were accepted or processed during the nonths of Mrch through
August 1976. Because many agricul tural enpl oyers experi ence peak
enpl oynent prinarily or exclusively during those nonths, the direct effect
of the hiatus in the Board' s operations was to nullify or substantially
limt the special grant of eligibility to pre-Act economc strikers in
such cases.

VW conclude that the limtation on this special
enfranchi senent of pre-Act strikers is appropriately tolled during those
nonths wthin the 18-nonth period during whi ch the Board was
TITTTTETTTTTT ]

5 ALRB Nb. 18 17.



wi thout funds to conduct el ections.® W reach this conclusion based upon
the historic inportance of this Act as a neans of resol ving the | abor
di sputes which preceded its .enactment, and because we believe that the
provision in Section 1157 for the participation of pre-Act strikers in
secret-ballot elections at their struck enpl oyers is central to the peace-
naki ng function of the Act. As an additional consideration, we note that to
proceed ot herw se woul d have the effect of exenpting one entire region of
the state, which was one of several centers of bitter pre-Act strikes, from
this provision of the Act. Hections in which pre-Act strikers partici pated
were conducted in both the Salinas and San Joaquin Val |l eys, and we see no
basis for believing that the resolution of old disputes pursuant to the
secret-ball ot election process is any less inportant to future devel opnent
of peaceful labor relations in the Goachella Vall ey.

FHnally, we conclude that tolling this limtation does no
violence to the legislative bal ance struck as to the interests of current

enpl oyees versus economc strikers. That bal ance is

8 The Board's regional offices were closed by order of the Gvernor on
February 6, 1976, in an effort to cut the Board' s operati ng expenses.
Approxi mat el y March 1976, the Board's funds were substantially exhaust ed
and the agency ceased operations. The Board resuned sone operations in
August 1976, wth an appropriation whi ch was passed as part of the regul ar
state budget, but del ayed the opening of its regional offices until
Decenber 1, 1976, in order to reviewand revise its regul ati ons and
oper ati ng procedur es.

The only elections in which this tolling question has arisen were
conduct ed during June of 1977. These elections are, in addition to the
instant case: Ml-Pak, 77-RG12-D, Henry Mreno, Inc., 77-RG14-C Harry
Carian, 77-RG15-C and Karahadian & Sons, Inc., 77-RG13-C
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neasured by the legislative inposition in Section 1157 of a limt of 54
nonths fromthe date of commencenent of the earliest pre-Act strike to the
date of the latest post-Act election in which strikers could vote. The
election in this case was hel d approxi mately 50 nonths fromt he
commencenent of the strike against this Enployer in April 1973.

Q her (Chal | enges

The Regional O rector recommended overruling the
challenges to the ballots of the first 18 voters listed i n Schedul e
A As no party excepted, we hereby accept this recomendation and
overrul e these chal | enges.

The Regional DO rector recommended sustaining the chal | enges
tothe first 68 voters listed in Schedule B. As no party excepted, we
accept this recommendati on and sustain these chal | enges.

The Regional Director is hereby directed to open and count the
ball ots of the voters naned in Schedule A An anended tally shall
thereafter be prepared and served upon the parties. |f, upon consideration
of the nunber of challenges sustained herein (Schedul e B) and the nunber of
unr esol ved chal | enges (Schedul e C including economc strikers), the
el ection remai ns unresol ved, the Regional Drector shall conduct such
further investigation as is necessary to resol ve the challenges listed in
Schedul e C herein, and shall prepare a Suppl enental Chal | enged Bal | ot
Report setting forth his findings and recommendati ons, including findi ngs
and recommendations as to the individual eligibility of the economc

TEHEHTTTTETTTT ]
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strikers pursuant to George Lucas & Sons, 3 ALRB Nb. 5 (1977}, and Franzi a
Bros. Wnery, 4 AARB No. 100 (1978).
Dated: March 16, 1979

GERALD A BROM Chai r man

RCBERT B. HUTCH NSON  Menber

JGN P. MCARTHY, Menber

HERBERT A PERRY, Menber

RONALD L. RUZ Menber
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SCHDULE A - GHALLENGES OVERRULED - NO EXCEPTI O\S

1. Quadal upe Avila
2. Benito Qi sustono
3. Jose Qozco Mancarte
4. Angelina Wena
5. Lidia Zendej as
6. BEva Zendej as
7. Socorro Zendej as
8. Mria R Vega
9. Hva Garcia
10. Noe Garza
11. F del Gonzal ez
12. Maria Lujan
13. Ramro Mrfin
14. Mol eta Val enzuel a
15. Juan Val enzuel a
16. Wifred. Q Cariaga
17. Carnen Levario
18. MNorma Rosal es
OMHER CHALLENGES OVERRULED
1. Nck P. Manuel
2. Bvira Baltazar
3. Jaine Baltazar
4. Joaquin Rvera, Jr.
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26.
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SCHDULE B - GHALLENGES SUSTAINED - NO EXCEPTI ONS

Nat al i e Agui nal do

Mguel A varez

Luz Maria Arnendari z
Quadal upe Baez

Socorro Baez

Ester Baltazar

George Bal t azar

Juan E Baltazar, Jr.

G aci ano Becerra R

S lvestre Castrejon
Maria Vasquez de Cel aya
Qoria Becerra Hores
Maria Gal |l ardo

Ramro Gil | ardo

Reynal da de Gal | ardo
Francisca A Garcia
Maria Hena Garcia

Quz Espericueta Gnzal ez
Pabl o Gonzal ez, Jr.
Viola Qitierrez

Rose Marie Quznan
Hlario Lopez

H sa Querra Ml donado
Quadal upe Mal donado

Qui I ermna de Meranci o

Jose Gnzal ez Ghoa

5 ALRB N\b 18

27.
28.
29.
30.
31.
32,
33,
34,
35.
36.
37.
38,
39.
40.
41.
42.
43.
44,
45,
46.
47.
48,
49,
50.
51.
52,

Pabl o O donez

Fdel R Rvera
Martin Lucatero R vera
B as Rodriguez, Jr.
Jose Lui s Rodriguez
Julia Ayal a Rodri guez
Luis Roj as

Yol anda Rubal caba
Hector Sal as

H sa Sanchez

Mari a Sanchez

Paul a Gonzal ez de Sanchez
Josefina E Servin
Maria Serenia Servin
Rosa Ramrez de Servin
Jesus Val enzuel a
Carlos Meyra

Qustavo Hiseo Meyra
Rosa M eyra

Mguel M IIal obos, Jr.
Lupe Arnendari z

Manuel Arnendari z

Rafl el a Arnendari z
Maurilio Ramrez Arredondo
Lourdes Baez Avila

Josef a Garza de Baraj as



SCHEDULE B (Page 2)

53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.

Juli o Dadof al so

Joe Querra Gonez

Q ga Gonez

Rol ando Gonzal ez
Gmla R Guznan

Dani el Garcia Ji nenez
Franci sco Lucatero
Jose Lucatero

Lupe Marin

Gonni e Mont anez

Paul a A nedo

anca Perea

Gal aci 0 Ranwos

Maria Lui sa Val enzuel a
Qorio Meyra

Sara O az P nental

O'HER GHALLENGES SUSTA NED

1.
2.

Leo Tabita
Sergi o Ryj as
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SCHDULE C - HALLENGES UNRESOLVED
Afonso Aili

Aeandro de la Quz
Anbrosi o O que
Hector Vega (Vargas)
Rosal ba Vega
Arnmando Var gas
Sonia O az

Betty Tabita

© © N o g &~ 0w D P

Felipa ontreras

=
©

Qaciela M Garcia

=
=

47 Economc Srikers, listed inthe Regional Drector's
Report, Part 5.(A).
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CASE SUMVARY

(oachel la Inperial Dstributors Case \No. 77-RG 17-C
5 ALRB Nb. 18

REQ ONAL D RECT(R S REPCRT

h June 29, 1977, a representation el ecti on was conduct ed
anong the agricultural enpl oyees of the Enpl oyer. The tally of
bal | ots showed: UWFW112 votes; |UAW9; No uni on-136; chal | enged
bal | ot s-149; void ballots-1. As the challenged ball ots were
sufficient in nunber to determne the outcone of the el ection, the
Regional Drector conducted an investigation pursuant to 8 Gal.
Admn. (ode 20363, and thereafter issued his Report on Chal | enged
Ballots. The challenged ballots fell into five categories: not on
eligibility list; not inunit; noidentification; alleged
supervi sor; and pre-Act economc striker. The Regional D rector
recommended that 26 chal | enges be overrul ed, 84 sustained, and that
two chal | enges not be resol ved wthout further investigation. He
further recommended that the chal l enges to the ballots of 47 pre-
Act economc strikers be sustained, as the election took place
after the expiration of the 18-nonth limt on their eligibility, as
set forth in Labor Gode Section 1157. The Enwpl oyer and the
Petitioner (URW filed tinely exceptions to the Regional Drector's
Report.

BOARD DEA S ON
No party excepted to the Regional Orector's recomnmendati ons

concerning 86 of the challenges. Accordingly, the Board adopted
his recommendations that 18 of these chal | enges be overrul ed and
that the other 68 be sustai ned. Wth respect to the renaini ng
chal l enges, the Board directed that four be overrul ed, two
sustai ned, and that 10 not be resol ved w thout further
i nvestigati on.

The Board further held that the 18-nonth limtation in Section
1157 had been tolled by the hiatus in the Board s first year of
operations due to lack of funds, and that the 47 economc strikers
were therefore not barred fromeligibility by the terns of the
statute. The Board did not resol ve these chal | enges because the
Regional Drector's Report had not included findings concerning the
eligibility of individual strikers, pursuant to George Lucas &
Sons, 3 ALRB Nb. 5 (1977).

The Board directed that the Regional D rector open and count
the ballots as to which chal | enges had been overrul ed, prepare an
anended tally and serve it on the parties. In the event that the
election is not resol ved by the amended tally, the Regional
Drector was directed to conduct such further investigation as is
necessary and prepare a Suppl enental Report concerni ng the 63
chal I enges not resol ved by the Board' s Deci sion.

* * *

This case sumary is furnished for information only and i s not
an official statenent of the case, or of the ALRB

* * *
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