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DEQ S ON AND CRDER
Oh May 11, 1978, Administrative Law Gficer (ALO Robert LeProhn

I ssued the attached Decision. Thereafter, the General Gounsel and the
Respondent each filed exceptions and a supporting brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
natter to a three-nenber panel .

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALO and to adopt his recomended
Q der except as nodified herein.

The ALO concl uded that supervi sor Ahned A ormari engaged in
unl awful surveillance in violation of Labor Gbde Section 1153 (a) on April
29, 1977, and agai n on May 17, 1977, when he entered the labor canp ' s TV
roomas the UFWwas attenpting to conduct a neeting wth workers and
refused to leave. V¢ disagree. Ve find that Alonari's presence at an

unschedul ed uni on neeting in a common



living area, where the supervisor had as nuch right to be as the workers,
does not constitute unlawful surveillance. Mtch Knego, 3 ALRB No. 32
(1977).

Smlarly, the ALO concluded that A omari commtted anot her act
of unlawful surveillance on April 6, 1977, when he joi ned a di scussion
that a UFWorgani zer was having with workers in a custonary gathering
place in the | abor canp yard and began arguing wth the organi zer and then
refused to leave. Again, we disagree. Alomari's renarks were protected.

Snft Textiles, Inc., 214 NNRB 36 (1974). H s presence at this infornal

di scussion at a custonmary gathering place in the | abor canp where he |ived
wth the workers does not constitute unl awful surveillance. Mtch Knego,
supra.

The ALO al so concl uded that supervisor A omari violated Section
1153 (a) on May 27, 1977, by threatening worker Nagi Mbhsin wth arrest
because of Mbhsins activities on behal f of the UFW The ALO found t hat
Mbhsi n's words and conduct were wthin the perineter of protected
concerted activity, and a threat to call a sheriff to arrest an enpl oyee
engaged in such activity violated Section 1153 (a) when nade in the
presence of other workers.

V¢ disagree wth that conclusion and hold that the Respondent
did not violate Section 1153(a) by this conduct. The case cited by the
ALOfor the proposition that a threat to call the sheriff to arrest an
enpl oyee engaged in concerted activities violates Section 1153(a},

DAvrigo Brothers ., 3 ALRB No. 31 (1977), is distinguishable fromthe

facts here. In DArigo, the threat was to arrest a uni on organi zer to

stop himfromcarrying
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out protected organi zing activities. In this case, the confrontation
bet ween supervi sor A onari and enpl oyee Mbhsin began wth Mhsin's request
that Respondent pay for the workers' travel time toits Arvin fields, but
then shifted to an argunent in which each nan said that he was going to
cause troubl e for the other and each threatened to fight the other. It was
only after the conversation about travel pay had ceased, and both nen had
threatened troubl e and tal ked about fighting, that Alonari stated that he
was going to call the sheriff. O the basis of these facts, we find that
Aomari did not threaten to have Mhsin arrested because of his protected
concerted activities, seeking travel pay for enpl oyees.
Athough it is not entirely clear that Respondent
uniformy followed its own rehiring policy, requiring the filing of job
appl i cations, we neverthel ess agree wth the ALOthat the General Counsel
has failed to present sufficient evidence to warrant the inference that the
Enpl oyer had know edge of Saleh Nagi's UFWactivities and refused to-rehire
himfor that reason, in violation of Section 1153 (c).
RER
By authority of Labor Code Section 1160.3, the
Agricultural Labor Rel ations Board hereby orders that Respondent, M
Caratan, Inc., its officers, agents, successors, and assigns, shall
1. Gease and desist from
(a) Interfering wth, restraining or coercing

agricultural enployees in the exercise of rights guaranteed in
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Section 1152 of the Act by engaging in, or creating the inpression of
engagi ng in, surveillance of its enpl oyees engaged in union activities or
other protected concerted activities.

(b) Interfering with, restraining, or coercing
agricultural enployees in the exercise of rights guarantee in Section 1152
of the Act by threatening enpl oyees wth |ost of future enpl oynent or |ess
desi rabl e worki ng conditions because of their union activities or other
protected concerted activities.

(c) Interfering with, restraining, or coercing
agricultural enployees in the exercise of rights guarantee in Section
1152 of the Act by soliciting enpl oyees to engage in 1:1 surveillance
of the union activities or protected concerned activities of other
enpl oyees.

(d) In any other nanner interfering wth,
restrai ning or coercing enpl oyees in the exercise of their rights of self-
organi zation, to form join or assist |abor organizations, to bargain
col l ectively through representatives of their ow. choosing, and to engage
In other concerted activities for the purpose of collective bargaining or
other mutual, aid or protection or to refrain fromany and all such
activities except to the extent, that such right may be affected by an
agreenent requiring nmenbership in a labor organization as a condition of
conti nued enpl oynent as aut hori zed by Section 1153 (c) of the Act.

2. Take the follow ng affirmative actions whi ch are deened

necessary to effectuate the policies of the Act.

(a) Sgn acopy of the attached Notice to Enpl oyees in

each of the languages in which it is to be reproduced, after the
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Noti ce has been translated by a Board agent into all appropriate | anguages.

(b) Reproduce sufficient copies of the attached Notice in
each | anguage for the purposes set forth in this Qder.

(c) Post copies of the attached Notice on its premses, at
tines and places to be determned by the Regional Drector. Said Notices
shall remain posted for a period of 60 days. Reasonable steps shall be
taken to insure that said Notices are not altered, defaced, renoved or
covered by any other material. Any Notice which has been al tered, defaced,
covered, or renoved shall be repl aced by Respondent.

(d) Ml copies of the attached Notice in al
appropriate | anguages, wthin 20 days after issuance of this Oder to all
agricul tural enpl oyees enpl oyed by Respondent at any tine during the period
fromApril 1, 1977, through Cctober 1, 1977.

(e) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in all appropriate
| anguages to its assenbl ed enpl oyees on conpany tine at such tines and
pl aces as are specified by the Regional Drector. Uon conpl etion of the
reading, permt a Board agent to neet, outside the presence of supervisors
and nmanagenent, wth the assenbl ed enpl oyees for the purpose of answering
any questions whi ch enpl oyees nmay have regarding the Notice or their rights
under the Agricultural Labor Relations Act.

(f) Reinburse its enpl oyees in an anount determned to be
reasonabl e by the Regional Drector for tine lost at the reading and the

guest i on- and- answer peri od.
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(g) Notify the Regional Drector inwiting, wthin 30
days fromthe date of issuance of this Qder, what steps have been taken
to conply wth this Qder.

(h) Won request fromthe Regional Drector, notify
himher periodically inwiting what further steps have been taken to
conply wth this Oder.

Dated: March 5, 1979

RONALD L. RUZ Menber

RCBERT B. HUTCH NSON  Menber

JON P. MCARTHY, Menber
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NOM CE TO BMPLOYEES

After a hearing in which each side had a chance to present its
side of the story, the Agricultural Labor Relations Board has found that we
interfered wth the rights of our enpl oyees. The Board has ordered us to
post this Notice and to take other actions.

V¢ wll do what the Board has ordered and al so tell you that
the Agricultural Labor Relations Act is a lawthat gives all farmworkers
these rights:

1. To organi ze t hensel ves;
2. To form join or help unions;

3. To bargain as a group and to choose whomthey want to speak
for them

4. To act together wth other workers to try to get a
contract or to hel p and protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

Especi al | y:

VEE WLL NOT spy on union neetings or conversations
bet ween enpl oyees and uni on represent ati ves.

VEE WLL NOT threaten enpl oyees with | oss of enpl oynent or change
i n working conditions because of their union activities or other protected
concerted activities.

VEE WLL NOT ask any enpl oyee to spy on the union activities or
other protected concerted activities of other enpl oyees.

Dat ed: M CARATAN | NC

By:

Representati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California.

DO NOT ReEMOVE CR MUTI LATE
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CASE SUMARY

M Caratan, |nc. 5 AARB Nb. 16

Case Nos. 77-CE-11/62/62-1/62-2
62-3/62-4/66/66-1/152/
168/212-D

AODEOS N

The ALO concl uded that Respondent viol ated Labor Code Section
1153 (a) by the follow ng acts and statenments of its supervisors Ahned
Aomari and Fermin Martinez: April 4, 1977, Aonari threatened enpl oyees
wth loss of enploynent, if they joined or supported the UFW (2) on July
14, 1977, Martinez engaged surveillance of enpl oyees at a neeting wth UFW
agent s whi ch had been convened for the purpose of sel ecting del egates for
the forthcomng UFWconvention, by sitting anong the workers and ref usi ng
to | eave the neeting when asked to do so; (3) on Septenber 23, 1977,
A onari threatened enpl oyees wth | oss of enpl oynent for engaging i n uni on
activity or other protected concerted activity, or for utilizing the
facilities of the ALRBto protect their rights; (4) in My 1977, A onari
solicited an enpl oyee to spy upon the union activities of his fellow
enpl oyees and to obtain infornati on which could be used agai nst the union;
(5) on April 6, 1977, Lionari engaged in surveillance of enpl oyees by
joining a group of enpl oyees who were having an i nfornal , out door
di scussion wth a UFWagent at the | abor canp, by joining the di scussion
and arguing wth the UFWrepresentative, and by refusing to | eave when
asked to do so; (6) On April 29 and May 17, 1977, A onari engaged in
survei | | ance of enpl oyees by attendi ng and r ef usi ng to | eave an 1 nfornal
neeting of enployees with UFWagents in the TV roomof the Labor Corp; and
(7) On May 27, 1977, Aonmari threatened to have enpl oyee Nagi Mhsin
arrested because he engaged in protected concerted activity by seeking
travel pay for enpl oyees.

BOARD DEA S ON

_ Inits Decision, the Board affirned the conclusions of the ALO
wth respect to the first four unfair Labor practices di scussed above, but
reversed the ALOs conclusions is to the other three.

h April 6, 1977, supervisor Alonari joined a discussion that a
UFWor gani zer was having wth workers in a custonary gat hering pl ace under
the trees in the | abor canp yard and began with the organi zer and t hen
refused to | eave. The Board concluded, contrary to the ALQ that Alonari's
presence and participation at this infornal discussion, at a custonary
gathering place in the | abor canp where he lived wth the workers, did not
corns titure unlawful surveillance or interference.

The Board concl uded, contrary to the ALQ that supervisor
Ahned Alonari did not engage in unlawful surveillance or interferance on
April 29, 1977, or on May 17, 1977, by entering and refusing to | eave the
TV roomof a | abor canp where the UPWwas attenpting to
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conduct neetings wth workers. The Board determned that Al onari's presence
at an unschedul ed union neeting in a coomon |living area, where the supervisor
had as nuch right to be as the workers, did not constitute unlawf ul
survei | | ance.

The Board concluded that Alomari did not violate Section 1153(a)
on May 27, 1977, by threateni ng enpl oyee Nagi Mbhsin wth arrest. Mhsin had
reguested that the Enpl oyer pay for the workers' travel time toits Arvin
fields, but the discussion subsequent|ly degenerated i nto an argunent in which
each man sai d he woul d cause trouble for the other and each threatened to
fight the other. It was only after both nen had tal ked about fighting that
Aonari stated that he was going to call the sheriff. The Board held in
effect that Aonari threatened to call the sheriff because of Mbhsin's
hostile threats rather than because he previously asked about travel pay.

REMEDY

The Board ordered Respondent to cease and desist from engagi ng
in, or creating the inpression of engaging in, surveillance of its enpl oyees'
union or protected concerted activities; threatening enpl oyees wth | oss of
enpl oynent or changed wor ki ng conditions; soliciting enpl oyees to engage in
survel l lance of the union activities of their fellow enpl oyees; or in any
other manner interfering wth, restraining or coercing any agricul tural
enpl oyee in the exercise of the rights guaranteed to themin Labor Code
Section 1152.

The Board al so ordered Respondent to sign, post, nmail, distribute
and read a renedial Notice to Ewployees in all appropriate | anguages.

* * *

This Case Sunmary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB

* * *
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STATE CF CALI FCRN A S f;
BEFCRE THE
AR OQLTURAL LABCR RELATI ONS BOARD

M CARATAN [INC

)

Respondent ;

and ;
UN TED FARVIWRKERS COF AVER CA ) 77- &6

AFL-A O )

)

)

)

(harging Party 77-CE 211-D

Jane Rasnussen, Esquire, of Del ano.
Glifornia, for the General Gounsel

Vdl ter Looms . Jr.. Bsauire, of
Chicago, Illinois, and George 2.
Preonas. Esauire, and Keith A

Huinsaker, Jr. , Bsquire, of Los Angel as,
Glifornia, for Respondent

Deborah MIler of Delano, Californi a
for the Intervenor

DEQ S ON

STATEMENT F THE CASE

Fobert LeProhn, Admnistrative Law (Oficer: This case
was heard before ne in Delano, Galifornia, commenci ng Auqust, 29,
1977, and fini shing Novenber 15, 1977. Conplaint issued July, 28
1977. A Frst Arended Conpl ai nt issued August 16, 1977 and
notions to anend the conpl ai nt made during the coursse of the hear-
ing were granted. Mol ations of Labor Gode Section 1153 (a) (c)
and (d) are alleged in the first Anvended GConpl ai nt and anendnents
thereto. The charaes. conpl ai nt. anended conpl ai nt and anendment s
thereto were duly served upon Respondent .
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At the outset of the hearing the ULhited FarmVWWrkers of
Arerica, AFL-QO (UAW, as Gharging Party, noved to intervene. The notion was
gr ant ed.

At the close of the General (ounsel ' s case, Respondent
noved to dismss substantially all the allegations of the conplaint. The notion
was granted wth respect to the foll ow ng paragraphs: 4(b), 4(m), 4(0), 4(p),
4(s), 4(t), 5(a), 5(b), 5(c), 5(d), 5(e), 5(f), 5(g), 5(k) and 5(1). Rermai ning
to be decided are the fol |l ow ng questions: whether or not crew bosses A onari
and Martinez are supervisors wthin the neaning of 81140.4(j) of the
Agricultural Labor Relations Act (Act); whether Respondent violated 81153(a) of
the Act by engaging in surveillance of its enpl oyees by denying a Union
organi zer access to its |abor canp; by threateni ng enpl oyees wth | oss of
enpl oynent and nodi fi cation of conditions of enpl oynent; by engagi ng i n conduct
reasonably calculated to intimdate workers and thus interfere wth their
exerci se of 81152 rights; by interrogation of enpl oyees and solicitation of an
enpl oyee to engage in survelllance. Wether Respondent viol ated 81153(a) and
81153(c) by discharging Fadel Karimand Abdulla M Mithana, and by refusing to
hire Al Shaibi and Sal eh Nagi; and whet her the Respondent viol ated 881153(a)
and (d) by threatening enpl oyees wth reprisals if they gave testinony in the
I nstant proceedi ngs.

Uoon the entire reord, including ny observation of the |
deneanor of the wtnesses, and after consideration of the briefs filed by
the parties, | nake the foll ow ng:

FI NDINGS

. Jurisdictional F ndings

Respondent, M Caratan, Inc., is a Galifornia corporation
engaged in the production, cultivation, grow ng and harvesting of
agricultural comodities in Kern Gounty, CGalifornia. Respondent enpl oys
persons engaged in agricul ture.

~ O the basis of these undisputed facts, Respondent is found to
be an agricultural enployer wthin the neaning of 881140.4 (a) and (c) of
the Agricultural Labor Relations Act.

1. The Labor Qganization |Invol ved

The Lhited FarmVWrkers of Awerica (AFL-A Q, herein called the
UFWor the Lhion, is an organi zation in which agricul tural enpl oyees
participate. It represents those enpl oyees for purposes of collective
bargaining, and it deals with agricultural enpl oyers concerni ng gri evances,
wages, hours of enpl oynent and conditions of work for agricultural
enpl oyees. The UFWis a | abor organi zation wthin the neani ng of
§1140. 4(f) of the Act.



[1. Supervisory Satus G Aonari And Martinez

Respondent admtted in its answer that Ahned Alonari and
Fermn Martinez were supervisors wthin the neani ng of Labor Code
81140.4(j). However, during the course of the hearing Respondent requested
and was granted |l eave to anend its answer to deny the supervisorial status
of each. Testinony was elicited on the issue fromwhich the foll ow ng
findings are nade.

Aonmari and Martinez are crew bosses. Aonari is in charge of
Respondent's Arab crew, and Martinez is in charge of its Mexican-Puerto
Rcan crew Their duties and responsibilities are the sane.

Respondent mai ntai ns two | abor canps; one for its Arab workers
and one for its Mexican-Puerto R can workers. A onari manages and i s
responsi bl e for the operation of the Arab canp, and, Martinez nanages and
is responsible for the opeation of the Mexican canp. A omari lives wth
his famly or the premses of the Arab canp in a house provided rent-free
by Respondent. Menbers of his crew are provided only wth a bunkhouse
roomas a place to stay.1l/ There is no evidence that crew nenbers’
famlies are permtted to live in the canp.

Neither Alonari nor Martinez has authority to hire enpl oyees.
Hring is done by Mke Anderson, their supervisor, are consultation wth
Luis Caratan regardi ng the enpl oyee conpl enents needed.2/ Aonari is
customarily contacted by persons of Arab irtgin regarding work at GCarat an.
He directs such persons to the office to file applications. Neither
Aonmari nor Martinez are consulted by Anderson regardi ng who shoul d be
enpl oyed.

A crew boss is responsible for providing his crew w th adequate
drinking water and toilet facilities. Be records the work tine of crew
nenbbers and reports it to the office. Each way Anderson provides the crew
boss wth any tools required to performthe day's work. In turn, the crew
boss distribute the tools to crew nenbers.

Ander son nakes the daily decisions regarding where crews w |
work. If the crew has not finished a field by the close of a work day, the
custonary practice is to return to that field until it is conpleted. Wen
the field is finished, Anderson tells the crew boss where next to take this
crew

1/ Martinez is not provided wth in house.

2/ Respondent admtted the supervisory status of Anderson in
its answer.



Ander son nakes daily determnations regardi ng the nunber of crew
nenbers needed the followng day. This decision is communi cated to the crew
boss who determnes which individuals in his creware going to work. The crew
boss determnes who will work and who will be left in canp for the day.

The crew boss instructs workers in his crew how the work shoul d
be performed. |If a worker does not performhis work properly, he is warned.
Aomari testified he warns a worker up to three tines about his work and then
reports the problemto Anderson. A omari and Anderson neet wth the worker, and
Anderson tells the worker he will be fired if he does not do as Alonari tells
hi{jn | f t/he unsat i sfactory work perfornmance conti nues, the worker is fired by
Ander son. 3

I n instances where enpl oyees have been di scharged for cause
ot her than poor work, Alonari reported the circunstances to Caratan or Anderson,
who conduct ed i ndependent investigations of 10 the events before directing that
di sci pl i ne be i nposed. 4/

_ - Aonari and Martinez are regarded as supervisors by nenbers of
their respective crews.

No evi dence was presented regarding the wage differential, if
any, between the crew boss and the crew nenbers; nor was evidence present ed
concerni ng the node of conpensati ng crew bosses as conpared to crew nenbers.

IV. The Chronology O Events

The initial conplaint issued July 28, 1977. A first anended
conpl ai nt issued on August 16, 1977, thereafter there were repeated amendnents to
the conpl aint nmade during the course of the hearing. Wen counsel for the
General Qounsel rested her case in chief, at issue were 32 allegations chargi ng
Respondent with viol ations of 881153(a), 1153(c) and 1153(d) of the Act.
Respondent noved to dismss all but two of the charging allegations. After
ext ensi ve argunent by both counsel and after taking the notion under subm ssion,
the Admnistrative Law CGficer dismssed 15 all egations and put the Respondent to
proof on those whi ch renai ned.

April 4, 1977:
Sonetine prior to April 4 UFWorgani zer Ahned Shai bi

3/ These findings are based upon Alonari's testinony.

4/ These findings are based upon the testinony of
Ander son and Car at an.



posted a leaflet inthe kitchen at the Arab | abor canp. O the fourth A onari
cane into the kitchen while sone craw nenbers were eating dinner. He sawthe
posted leafl et and in a | oud voi ce asked who had posted it. Wien one of the
workers said he did not know, Al onari told the workers it could not have been
posted wth-out their consent. He said they knew who had done it and al so said
Caratan woul d be angry if he were anare of the leaflet. He suggested that
Caratan mght get a copy. 5/

Fol l owi ng the conversation in the kitchen Alomari and sone of the workers went
outside. Aonmari cursed the workers and threatened to repl ace those who were
happy with the UFWS activities ained at getting themtheir rights and who had
joined the Uhion. 6/

B. April 6, 1977:

O the afternoon of April 6, 1977, an Respondent's Arab | abor
canp, Ahned Shai bi, a UFWorgani zer, was discussing the UFWw th a group of
five or six workers. They were sitting under the trees used as an out door
gathering place by the workers living, at the canp.

About 30 mnutes after Ahned began tal king wth the workers,
Aonari joined the group, having come fromhis house | ocated on the canp
prem ses. 7/

Initially, Alonari sat and |listened, then he began to argue
about everyt hi ng whi ch Ahned Shai bi said. Wien Ahned told the group that the
boss woul d have to give then a raise nowthat the UAWwon the el ection, Aonari's
response was "bullshit." Aonari told the workers that the Mexicans woul d al ways
be first wth the UPW that the Arabs canme after the Mexicans.

Wien Ahned asked Alonari to | eave, Alonari said he had a
right to stay. He also stated the Lhion had no right to cone to talk to the
workers. A omari renained wth the group for about hal f an hour and then |eft.
Ahned | eft soon thereafter because the workers were not asking any nore
questions. They had ceased

5/ These findings are based upon the testinony of Mbhaned
A habei | .

6/ These findings are based upon the testinony of Mbhaned Mhsin, a
Icur ]Elent enpl oyee of Respondent. A onari did not recall any incident involving a
eaf | et .
7/ S nce there are several Shai bis whose nanes w || appear, each wll,
after identification, be referred to by his first nane. Ahned Alomari w il be
referred to as Al onari .



to ask questions when Al onari joined the group. 8/
C April 7, 1977:

O the evening of April 7, 1977, UFWrepresentatives
Del ores Hierta, S even Hopcraft, Kenneth Schroeder and Ahned Shai bi arrived at
the Arab | abor canp to nmeet wth the workers to select a canp representati ve.
The neeting was held in the TV room Approxinately 15 workers attended. Wen
the neeting started, the roomwas not bei ng used for TV wat chi ng.

About 10 mnutes after the neeting started A onari
arrived and stood in the doorway. He had just returned fromtown and was
unaware a neeting was in progress. H was told the neeting was for the
wor kers, that he should not be there, and was asked to | eave. No busi ness was
conducted while he was present. A onari renained in the doorway for about five
mnutes talking to the UPWrepresentatives. He contended the roomwas a TV
roomand that he had a right to be there. He left the roomand returned
shortly thereafter to talk to UPWrepresentative Hopcraft.

Aonari reiterated his position regarding his right to be
in the room Hopcraft asked himto step outside to talk, thereafter A onari
did not return to the TV roomduring the course of the neeting.

_ _ The neeting |asted about one-half hour after A onari
left. Nagi Mhsin was sel ected as the canp representati ve.

Aonari testified wthout contradiction that he nornal |y
goes to the TV roomafter work. The roomis used for card playi ng and wat chi ng
TV. This was the first occasion on which Alonari was ever asked to | eave the
room 9/

D April 29, 1977

_ S h or about April 29 the Union attenpted to hold an
evening neeting in the TVroom Delores Hierta and two UFWorgani zers arri ved
at the canp, and sent Nagi Mbhsin to round up workers for the neeting.

8/ These findings are based upon the testinony of Ahned Shai bi.
Aonari testified he had no recollection of this encounter. Mhaned Mhsin
testified that he was present and that A onari threatened to call the police.
| do not credit this testinony. If Aonari had nade such a statenent, it is
likely that Ahmed Shai bi, a UFWorgani zer, woul d have renenber ed.

9/ These findings are a consensus of the testinony of Ahned
Shai bi, Aonari, Kenneth Schroeder and Mbhaned Kai d.
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Aonari cane into the TV roomas Hierta began to
speak. Nagi Mbhsin, a worker acting as her interpreter, told A onari that
he shoul d not be there and asked himto |l eave. A onari refused. He said
he was now famliar wth the rules, and they coul d not keep himout of the
kitchen or the TV room

Hiuerta told the workers she could not talk to themwth
Aonari present, and she decided to do so despite the orgings of sone of the
enpl oyees present. Wen Al omari would not | eave, the UPWrepresentatives |eft.
No neeting was hel d that eveni ng.

_ There is no evidence that A onari was aware that a Lhion
neeting was about to conmence at the tine he entered the TV room nor is there
any evi dence the UPWrequested prior permssion to use the room 10/

E My, 1977:

Sonetine in My Fadel Karimhad two conversations wth
Aonari. 11/ During the first Aomari told Kari mthere were sone peopl e
causing a disturbance in the canp, that they had caused problens i n 1975 and
were still doing so. Alonmari said those peopl e were responsible for bringing in
the Uhion, and he wanted to get rid of them He told Karimto oring him
sonet hi ng whi ch coul d be used against the Lhion. He al so asked Karimto bring
new wor kers who hated the Lhion. Karimagreed wth Alonari's views and agreed
to bring workers.

In the second conversation Alomari tol d Kari mhe wanted
himto find out who was whi ch the Lhion and what they were saying. A onar i
said the QConpany was tired of these people and wanted to get of them 12/

F. May 17, 1977:

Oh May 17 the UFWnade a third attenpt to neet wth
Caratan's Arab workers in the TVroom The UFWand Respondand had net earlier
that day for contract negotiations. The purpose of the neeting was to inform
the workers about the progress of negotiations.

10/ These findings are a consensus of the testinony of
Mhaned Kaid, Mhanmed A habeil and Mbhaned Mbhsi n.
11/ Karimhad recently been hired into Alonari’s crew

12/ These findings are based upon the testinony of Fadel
Karim A onari deni ed having the conversati on.



Hierta and Schroeder cane to the TV roomand asked Nagi Mbhsin to gather the
workers. Alomari arrived along wth sone of the workers; he first stood in
the doorway and then cane in and sat down. The TV was not on. There is no
evi dence any worker was present for a reason other than attending a UFW
neeting. There is no evidence Alonari was aware prior to the tinme he entered
the roomthat there was to be a Unhion neeting.

Hierta said she could not speak wth Alonari present and asked himto | eave. He
declined to do so. Huerta made two unsuccessful attenpts to reach Luis Caratan
by phone to discuss the natter. Wen she was unable to do so, she told the
workers it was inpossible to hold the neeting. Thereupon, she and the UWFW
organi zers departed. 13/

G My 27, 1977.

About 11:30 a.m on My 27, while the Arab crew was tying
smal | grape vines, A omari announced that work was beginning in Arvin the
followng Mnday. He told the workers they could work in Arvin if they want ed
and that there would be no nore work in Delano. A omari said that work in Arvin
woul d start at 5:00 a.m and that the bus woul d | eave the canp at 3:45 a. m
Vorkers would return fromArvin about 3:30 p.m

Nagi Mbhsin told Alonari the workers wanted to get paid for
travel tine. Aonari said they would get paid for nine hours, and anyt hi ng
nore than that was on heir own tinme. Mhsin asked Aomari to talk to the
"Conpany" to see whether they would pay travel tinme. Aonari said they woul d
not pay because they never had. A onari asked Mbhsin whether he wanted to work
and told himto get out of the canp if he did not. A onari told Mhsin that
nobody cared for him and that nobody had accepted himin any ot her canp.

Mbhsin | eft the rowin which he was working and went into the
row where Alonari was. He cane to wthin four or five feet of Aomari, and said
he was not going to | eave before he |et Alonari |eave. Mhsin told A onmari he
was going to cause hima lot of trouble. A onari asked why Mhsin had | eft his
row He asked Mbhsin whether he cane to fight. Mbhsin said no and told A omari
that if he wanted to fight, let's go outside. Both nen were angry and shouti ng,
and each said "bad" things to the other. Aomari said "I'Il howyou." In the
presence of eight to 12 workers Al ormari told Mbhsin he was going to call the
shgri ff. He then got into his pickup and departed in search of Caratan or
Ander son.

13/ These findings are a conposite of credible testinony of Mhanmed A habeil,
Ken Schroeder and Mbhaned Kai d.



Aonari found Caratan and told himthat Mhsin had threat ened
himand wanted to fight. Aonari wanted to call the police. Caratan told
Aonari to get two peopl e who were present so that he could find out what
happened before anyone went to the sheriff. Aomari returned to the field,
rounded up two workers and returned to the canp where Caratan spoke to them part
of Aonmari's presence. Because Caratan did not get fromtw workers a cl ear
pi cture of what happened, he went to the field to speak to Mhsin.

CGaratan arrived at the field as Mhsin was wal ki ng over to pick
up his lunch. He called Mhsin aside and told himthat A omari was his
(Garatan's) boss, and that he did not want Mbhsin to speak to Alomari as he had
that norning. He told Mbhsin he would be fired if he spoke that way one nore
tine. Caratan said it was Alomari's business to run the crew, and that any type
of interference wth Aonari's directions by way of threat or challenge to fight
woul d lead to his discharge. Garatan concluded by telling Mbhsin he was not
firing hi/mat that tine because it was not clear to himthat Mhsin was in the
wong. 14

Aonari told Garatan he wanted to call
that was his business. Aonari called
response prior to tine.

he sheriff, and Caratan responded t hat
he sheriff about 1:00 p.m, but got no

~t ~+

Wen he got back to the canp, he again placed a call to the
sheriff. A deputy arrived at the canp between 6:00 and 6:30 p.m As he
arrived, Mhsin was in his car leaving for Wen A omari saw Mbhsin | eaving, he
told the sheriff to stop him The sheriff blew his whistle; Mhsin stopped and
drove over: to where the sheriff and A onari were standi ng.

The sheriff asked A omari whether he had called, and if
so, why. Aomari told the sheriff that Mbhsin was trying to kill himor rob
him He told the sheriff that Mbhsin said he mght hit Alonari or have soneone
else do it. Wen questioned by the sheriff, Mbhsin deni ed havi ng nade such
statenents. He told the sheriff that the workers wanted himto talk to A onari
about travel pay. He admtted havi ng becone angry while talking to A onari .
There were no workers nearby whil e Mhsin was talking wth the sheriff. The
sheriff departed w thout arresting Mhsin.

H June 13, 1977:

(e June afternoon as the Arab workers returned to their
canp fromthe fields, Ahned Shai bi and Del ores Buerta

14/ This conversation was in English and Arabic. GCaratan
spoke in English, sone of which Mhsin understood, and the bal ance was
translated into Arabi c by crew nenbers.
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awaited themto invite themto a dinner to be given the fol |l ow ng evening at the
UFWheadquarters at Keene. The invitation was extended as they got off the bus.
Aormari had driven the bus and was present when the invitation was extended.
BEveryone in the crew expressed a desire to go. 15/

The next afternoon a UFWbus arrived at the canp shortly after
the workers returned fromthe fields. It parked at the entrance to the canp.
The driver sent Nagi Mbhsin to round up those who wanted to attend the di nner.
Thekbus waited for a period variously estinated as 20 mnutes to an hour for the
wor ker s.

Wiile the bus was waiting, Aomari was sitting under a tree
talking wth sone workers. He admtted seei ng workers board the bus; however,
he could not recall any of their names. The location where Alonari was sitting
is afrequent after-work gathering place for Alomari as well as the workers.

N ne enpl oyees boarded the bus to go to Keene: Mbhaned

Zanzam, Nagi Zanzam, Mhamed Mbhsin, H zam Massad, Mbvokbi| (beid, Mhanmed Kaid
and Abood Sal eh. 16/

. June 20, 1977:

O June 20 Ahned Shaibi visited his cousin Ali Shaibi in the
latter's roomat the labor canp. He arrived between 7:00 and 8:00 in the
evening. There is aconflict 1nthe testinony regarding the events of the
eveni ng and regardi ng who was present.

The testinony of the General Counsel's w tnesses, Ahned Shai bi
and Saleh Nagi, is substantially the sane and nay be summarized as fol | ows:
approxi matel y an hour after Ahned arrived, A onari was observed outside the
w ndow to the room and shortly thereafter he came into the roomand sat on the
bed. Before Alonari arrived everyone had been drinki ng beer and tal ki ng about
personal things as well as Lhion business. Those present were aski ng Ahned
about the WFWel ection i n Goachel | a.

15/ None of the testinony pi nned down the dates upon whi ch t hese
events occurred. The consensus was, and | so find, that the trip occurred the
day after the invitation was extended. Respondent in its brief accepts June 12
and June 13 as the days on whi ch the events occurred.

16/ The above findings are a conposite of the testinony of A onari,
Mbhaned Zanzam, Mhaned Kaid, Nagi Zanzxam and Mbhaned Mbhsi n.
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Wien A omari cane in, only Ali and Ahned conti nued
to talk about the Lhion. The others tal ked anongst thensel ves about personal
things. Aonari joined in, their conversation. Nbo one asked Alonari to |eave.
He renai ned about one-hal f hour, and when he | eft, everyone again began to tal k
about Uhi on busi ness.

About a half an hour after Aonari left the room both Sal eh
Nagi and Ahned saw hi mwal ki ng back and forth outside the room Ahned testified
that A omari passed by the w ndowthree or four tines in three or four mnutes.

Ai Shaibi also testified regarding the events of the evening.
Hs testinony is not credited. It includes a substantial recitation of events not
nenti oned by anyone el se; events whi ch were significant enough to have been
recall ed by the other General Gounsel wtnesses had those events in fact
occurred. Mreover, in evaluation the reliability of his inpeachnent by the
testinony of Saleh (baid and his denmeanor while testifying.

Mbhsin Mit hana testified that Aomari did not cone into his room
the night before his argunent wth Ali Shaibi. Ahned Shaibi and Ali were al ready
in the roomwhen he returned fromdi nner. Mbhanmed Shaioi arrived |ater. The
group drank beer and tal ked anong t hensel ves until bed tine. Mithana did not |ed
the roomduring the evening. He did not see Aonari at any tine during the
evening, either in the roomor wal king back and forth by the w ndow

Aonari testified be did not goto Ali’s roomon June 20; he al so
testified he did not back and for in front of Ali’s w ndow that evening. Mhsin
Mit hana, who shared the roomwth Ai, testified that he was present in the room
the entire evening and that Aonari did not cone to the roomthat eveni ng, nor
was he seen outside the wndow Despite the extensive testinony by Nagi
regardi ng the events of the evening, Mithana, when |isting those present, did not
list Nagi. Thus wth respect to who was present.

Ahned frequently visited his cousins in the evening. There was
not hi ng uni que about the gathering on the 28", There i s no evi dence that
A onari had previously ever intruded upon the privacy of their room No
explanation Is offered for his presence on that particular evening i s opposed to
any other on which Ahned Shai bi was present.

It isdifficult not to accept the testinony of Mithana. Uhlike
Sal eh Nagi, whose testinmony inits entirely is suspect because of his inpeachnent
by credi bl e testinony of Ahned Qrver Mbhamed, and unli ke Ahned Shai bi, whose
testinony nust be
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eval uat ed agai nst the backdrop of his position as a UWorgani zer, there is
nothing in the record to suggest bias or any other reason for discrediting
Mithana. H s testinony on behal f of Respondent while still inits enploy
does not inply a bias reflecting adversely on his credibility. 17/

The testinony of the General Gounsel 's w tnesses regardi ng
the events of June 20 is not credited. | find that Alonari was not present
in Mithana's roomthat night, and | find that he did not parade outside the
w ndow of the room observing and listening to what transpired. The
General ounsel has failed to present convincing proof of the allegations
8}‘ I?arag(rjaph 4(k); therefore | shall recommend that Paragraph 4(k) be

i sm ssed.

J. June 21, 1977:

 June 21 Ahned Shaibi arrived at the | abor canp between
7:00 and 8:00 p.m He went to Ali's roomto talk and drink beer. NMhsin
Mit hana, Mbhsin Shaibi, Ai Shaibi and Saleh Nagi were there. About 8:30
Mit hana went to the bathroom Wen he returned, he told everyone that he
wanted to sleep. He told Ahned that he wanted himto |eave. A Shai bi
said we are resting and drinki ng and asked Mut hana why they were
disturbing him Ai and Mithana quarrel ed, and Ahned | eft the room A
asked Mut hana whet her he wanted to fight, Mithana said no. Shortly
thereafter Ali told Ahned it was all right to cone back to the room Wen
Ahned returned, Mithana bundl ed up his clothes and | eft, saying that Ai
was his cousin and that he woul d | eave the roomto him

As Mithana was going to his car, he net Aomari and told him
that he was quitting because they would not let himsleep. Aonari told
himto wait_until he had a talk wth them However, Mithana declined to
do so and got into his car and departed.

Aomari went to Ali's roomand told Ahned he did not want
himthere. Ahnmed said he had a right to visit his cousin. Ali told
Aonari it was the first tine Mithana ever wanted to sleep early. A onari
told Ahned to | eave. Ahned said he had not done anyt hi ng wong; he was
sinply staying wth his cousin. Aonari said he would call the sheriff if
Ahned did not | eave. Ahned s response was "fuck you.” Aonari |eft.

Wien Alonari |eft the room Ahned and the ot hers went
outside to the parking ot and sat on sone parked cars. Ahned was unabl e
to | eave because his car was bl ocked by a van parked behind it.
The sheriff arrived approximately 20 mnutes | ater.

17/ Que Enterprises, Inc., 140 NLRB 1001, 1003, fn. 5 (1962).
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He tal ked first to Aonari and two other Conpany representatives. About
five mnutes later the sheriff cane over to talk to Ahned. He asked Ahned
for his papers and checked wth the station to see whet her Ahned had any
record. The sheriff told Ahned he had to | eave the canp. Ahned told the
sheriff that he had no right to ask himto | eave since he had done not hi ng
wong, but Ahned agreed to | eave anyway. He also told the sheriff that he
wor ked for Chavez. 18/

Deputy Sheriff Qutierrez visited the |abor canp the next
day in the conpany of UFWrepresentatives and representatives, of the
Agricultural Labor Relations Board for the purpose of advising the workers
of their rights to have visitors. Wiile present, he interviewed A onari,
Ahned Shai bi, Ali Shaibi and Mbhsin Mit hana regarding the events of the
precedi ng eveni ng. 19/

Ai Shaibi told Qutierrez that he and Mit hana fought after
Mit hana asked Ahned to | eave the room They started by cursing each ot her
and then had a fist fight. Al told Qutierrez that everythi ng woul d have
been all right if Ahnmed had gone. A i could not understand why Mit hana
wanted to go to bed so early. Ai said that Ahned had been around nost of
the day, both inside and outside Ali's room and that they had been,
drinki ng beer.

Ahned Shaibi told Qutierrez that there was a struggl e bet ween
Ai and Mithana as he was | eaving the room Quitierrez asked Ahned whet her
he had been there to organi ze. Ahned told GQutierrez that he was visiting
his friends, that he had no place to go. He told Qutierrez that Mit hana
was his cousin. Both interviews were conducted in the presence of Marty
Eassler an attorney for the ALRB. Fassler was not called to testify, draw
the inference that Fassler had he been called to testify woul d have
corroborated the testinony of Qutierrez regarding was said to hi mby Ahned
Shaibi and Ai Shaibi.

K July 7, 1977:

Inthe late afternoon or early evening of July 7 Mke Anderson
told Aonari and Abdul Azeez to gather the workers together. Wen this was
done, Mke addressed themin English and told themthere was no nore work.
He said they would be laid off for about two weeks. He said the kitchen
was going to be closed, but that the workers could stay in the canp. He
also told the group that if they wanted the cook to cook for them they
woul d have to pay him

18/ These findings are a conposit of the testinony of Ahned
Shai bi, Mithana, Saleh Ali Nagi and A onari .

19/ Qutierrez was not the deputy who responded to the on
the 20t h.
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Mbhsin Said asked if the conpany woul d pay for hal f the cook's
salary. Mke said he woul d go check; when he cane back, he said if there
were not 15 peopl e working, the kitchen would be closed. If there were
nore than 15 worki ng, the conpany woul d pay for the cook. He told them
they could not cook for thenselves, but if one of the workers woul d be
responsi bl e for keepi ng the kitchen clean he woul d | eave it open.

Wien asked whet her anyone woul d be working, Mke said that four
or five workers woul d be needed. Nbo one asked who t hese woul d be.

Nagi Zanzam asked why the conpany was doi ng sone thing newin
closing the kitchen. There does not appear to have been any response to
this question. Zanzam al so asked why they were not getting work, and why
new workers were hired. Mke told themto settle it anong yoursel ves wth
your Arab foreman. He told the workers that he told Al onari how nany
workers he needed, and that A onari coul d pi ck whormever he wanted t o work.
Kai d and Mayhoub al so conpl ained that Alomari was giving the work to
peopl e who had been there only a fewdays. A this point Aonari told
Mke that they did not ask for work, that they were siding wth their
cousin who had been in an accident wth Alonari. Aonari told Mke he
wanted themfired, and threatened to quit if they were not.

Ander son was asked why peopl e from Sout h Yenen were gi ven wor k
and not those fromNorth Yenen. 20/ A onari said this was the first tine
the question of North versus South Yenen had been rai sed regardi ng
enpl oynent. He was upset and continued to be upset. Aonari told Kaid
and Mayhoub to | eave and asked Anderson to fire them Aonari then |eft.
As Anderson started to | eave, sonmeone asked whether the two were fired,
Ander son sai d no.

Wien Alomari returned, he told Kaid and Mayhoub that if the
conpany wanted themto work, it would find another place for themto stay.
Bot h ccilnti nued to work after July 7 and both continued to live in the
canp. 2

Kaid testified that Alomari threatened to call the police if
they did not |eave the canp. No one el se testifying to these events
nentioned this statenent. Kaid also testified that A onari asked Anderson
to fire Mayhoub and hi mbecause they were wth the Lhion. | do not credit
this testinony. The nost detailed and coherent account of the events is
by Ahned Shai bi, who

20/ Aonari is fromSouth Yenen.

21/ These findings are based upon credited testinony of Ahned Shai bi
and M ke Ander son.
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does not nention such a statenent by Alonari. S nce Ahned was a UFW
organi zer and since this was a confrontation wth the "boss,” it is
unl'ikely he woul d, have forgotten such an utterance. It is precisely
j[Pe aort of statenent he woul d be eager to hear and unlikely to forget
i f nade.

L. July 14, 1977

O July 12, 1977, UFWrepresentative Moreno visited Caratan' s
Mexi can-Puerto R can labor canp to arrange for a neeting on July 14. There
is no evidence the crews foreman, Fermn Marti nez, had advance know edge
of the neeti ng.

O July 14 the UFWheld a joint neeting of Arab and Mexi can-
Puerto R can workers in the courtyard at the Mexi can canp. The purpose of
the neeting was the sel ection of del egates to the UFWconvention. Wen the
Arab workers arrived, they sat anong thensel ves al ong one wal | of the
courtyard. The Mexican workers and their forenan, Mrtinez, were sitting
al ong anot her wal |l .

Wen Mreno observed the Mexi can workers were, not nom nating
any del egates or otherw se participating, he asked Martinez to | eave.
Martinez refused, saying he could not be required to | eave; so Mreno
termnated the neeting. 22/

Martinez does not |ive in the Mxican canp. However his
canp-rel ated responsibilities require that he be there frequently. He
often drives the bus to an fromwork, and he sonetines eats in the canp
ki t chen. 23/

M August 4. 1977:

Abdul I @’ s Mut hana al so known as Aboril Saibi was enpl oyed by
Caratan from1972 to 1975. VW& was not in the Delano area during 1976. n
July 28, 1977, he returned to the Arab | abor canp and asked Al omari for work
Aonari directed himto the office to file an application. This was done on
July 29. He spoke to the secretary who told himto return in three days.

Abdul la returned to the office on August 1. He talked to the
secretary and to M Anderson. He was again instructed to return in three
days. Wien he returned on August 4, he spoke to the secretary, who showed
his application to Anderson.

22/ These firings are prinarily upon the testinony of Mreno.
The testinony of Mbhaned Kaid, Nagi zanzam and Mbhaned zanram corroborat ed
permssions of Mrano’ s testinony.

23/ These findings rest upon the testinony of Luis Caratan.
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who told himto return in three or four days and he mght get work. 24/

Abdul la testified that he went back to the office as directed,
that the secretary told himhe was hired and that she had hi msign a piece of
paper. Hs testinony concerning the nature of this "paper” is inconsistent.
direct examnation Abdul | a testified he signed a paper for his room that he took
the paper to the canp wth himthat evening and gave it to Aomari. O cross-
examnation Abdul la testified that he recelved two papers in the office, one was
for the roomdeposit and one was for work. He said he | eft the roompaper at the
office and took the other to giveit to Aonari. Aonari testified that the
paper whi ch Abdul I a brought contai ned not hi ng but his nane.

The Respondent's usual procedure relating to newhires is as
foll ows: Anderson notifies Alonari that an individual, is to be hired; A onari
notifies the person that he has been hired; the personis then directed to the
office to sign the necessary payroll deduction authorization forns. The new hire
recei ves no notice of enploynent fromthe office, nor is he given a paper to take
to Alonari which tells Alomari he has been hired. 25/

There is a conflict in the testinony regardi ng what was sai d
between Al omari and Abdul | a when Abdul | a went to the canp on the eveni ng of
August 4. Abdulla testified that A omari took the paper and told himthat he
could not stay in the canp because he was a nenber of the Uhion and because Ahned
Shai bi was his cousin. Abdulla said he had to stay in the canp and that he
wanted to go back to work. Alonari told himhe would have to find a place in
town. Abdulla said he had no car and no housing, that he had put a |lot of effort
into this conpany, and he wanted to stay in canp. Aomari told himhe coul d not
guarantee himwork, but he would try to give hi mworKk.

| Aonari testified that Abdull a gave hi ma pi ece of paper
having on it only Abdulla s nane. Aonari told himthat he could not et himgo
to work on the basis of the paper; A onari said that Abdulla could not go to work
until Mke said so.

There is also a conflict regardi ng subsequent events Abdul | a
testified he returned to the canp each day for three days to speak to Al onari
about work and on each occasion was told there was no work. n the fourth day
élh o_rrg_ri L old himthat because he was a Uhion nenber and a rel ative of Ahned

ai bi, he

24/ These findings are based upon the testinmony of Abdul | a Mit hana.

25/ These findings are based upon the uncontroverted testinony of
M ke Ander son.



woul d have to get an order fromLuis Caratan to go to work. How A onari
knew Abdul | a was Ahned' s cousi n i s unexpl ai ned.

A ormari denied the conversation and deni ed know ng anyone
naned Abdulla Shaibi. Abdulla s work application was in the nane of
Mithana as is the social security card hearing the social security account
nuntrJ]er appearing his work application. Alomari admtted know ng an Abdul | a
Mit hana.

Aonari testified that Abdul | a tel ephoned about three days
after presenting the paper, and said he was working at another grower. He
told Aomari he would | 1ke to work at Caratan. Alonari told himif they
needed workers, he would I et himknow According to Alomari, this was the
only occasion after August 4 when Abdul | a asked for work.

In 1975 when the UFWwon the representation el ecti on at
Caratan's, there was a victory denonstration in front of the canp in which
Abdul | a participated. Abdulla testified, there other occasions while
enpl oyed at Garatan's in 1975 when he joi ned in denonstrations at ot her
ranches, shouting "Chavez" so that workers woul d hear and join the UFW
Abdul la testified that he used to tell Aonari, his forenan, when he was
| eadi ng for denmonstrations. nh cross-examnation, Mithana coul d not the
name of any ranch at which he had denonstrated. There is no ot her
evi dence of enpl oyer know edge of this activity nor is there any evi dence
that Abdul | a engaged in any Lhion activity after 1975.

N August 10, 1977

Fadel Karimtestified that one afternoon i n August
Aonari talked to a group of 10 workers sitting near the kitchen about
getting a wage increase. Aonari told the workers that Caratan said to
tell themthat other conpanies had rai sed the worker’s wages, but he coul d
not do so because the Lhion would not allowit. Aonari said he was told
totell themthat if anyone wanted a wage i ncrease, he nust sign a paper
tothis effect and give it to Aomari who woul d take it to the conpany.
Aonari said it was better so sign the paper so they could get the rai se.
He and Sal eh Al shoori passed around bl ank paper to be signed. A onari
asked Karimto sign.

After the neeting Kari mcontacted workers and tol d them
not to sign the paper. H did this in various places, Delano, the TV
room sonetines outside at the canp, sonetines In the workers’ roons.
Karimtestified that Aomari saw himtal king to other workers, but was
never cl ose enough to hear what was sai d.

Karimtestified about a conversation wth A onari
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between 6:00 and 7: 00 p.m the evening that Alomari spoke to the workers.
Aonari told Karimnot to talk to other workers about the paper, just to
speak for hinself. Karimsaid it was none of Alomari's business, that he
could talk to anyone he pleased. Nb one el se was present. A omari denied
havi ng the conversation. In viewof Karims prior inconsistent statenents
regardi ng some of the events of the day, and in viewof his failure to

i nclude this conversation in his declaration nade approxi hately a nonth
later, | do not credit Karims testinony regarding this conversation.

Regardi ng the events of August 10, Mhsin Mit hana
testified that the workers asked Alonari to rai se wages as ot her
conpani es had done. Aonari said he would talk to the conpany and get
back to them He later told themthat Caratan said he coul d not give an
I ncrease because he was under pressure fromthe court and the Lhion. The
workers said they were not against either the conpany or the Lhion. They
were prepared to sign to get araise. Karimdid not sign. There were siX
or seven people who did not sign. There was no tal k about whether or not
one had to sign the paper. The paper he signed had a request for a wage
increase witten in Arabic at the top.

About two weeks later there was a gathering in the parking
| ot at which Caratan addressed the workers in the parking lot. A onari
translated Caratan's statenent into Arabic. Caratan said that he and the
Lhi on had reached an agreenent which permtted himto rai se wages to the
sane |level as other conpanies in the area. Karimtestified he asked
whet her the increase was to be for everyone or only for those who signed
the paper. Aonari told himit was not his business; that if he did not
want the increase to wite the conpany and say so.

Q August 12, 1977:

Ai M Shaibi first worked for Caratan in 1970. He worked
in Aonari's crew He worked for unspecified periods during 1970, 1971
and 1972 and did not again work for GCaratan until 1976. He was laid off in
Qctober, 1976. He returned to work in May, 1977, and worked until June 22.

Followng his |ayoff, Shaibi went to Arizona for four
days, after which he returned to Delano. He started work for H
Rancho Farns in Arvin on July 14 under the nane of Ai M Ai. H
worked for B Rancho until August 11.26/

_ Sonetine prior to August 1 Ali spoke to Al onari about
getting work at Caratan. A onari told himto go to the

o 26/ These findings are based upon the testinony of A
Shai bi and upon the tine records of H Rancho Farns.
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office and fill out an application. Ai Snaibi went to the office on
August 1 and was given an application by Mke Adders on who assisted him
infilling it out. Anderson told himthat Caratan was not hiring.

Wien new workers are to be hired, Anderson reviews the
applications on file and selects the required nunber of workers. He
custonarily gives the earliest applicants priority; however, he does
exerci se sel ectivity based upon personal know edge of the applicant.

Ander son revi ewed the applications on August 1 and hired one workers whose
application was dated August 1. He did not recall whether he reviewed the
applications before or after he talked to Ali. The worker hired on August
1 reported for work the next day. Anderson repeated the process on August
2 and hired anot her worker for duty on August 3. Anderson had no

expl anation wth respect to why neither Ali Shai bi nor one of the other
persons having filed applications were not hired on August 1 or 2. The
enpl oyee hired on August 2 filed his application that day. The deviation
fromwhat Anderson says was the Respondent’s hiring practice was not

expl ainied. 27/ Nor was any application offered regarding why, wth six
applications on file which pre-dated August 1, an applicant who filed his
appl i cati on on August 1 was hired.

Wile Ali was at the office filing his application
Anderson told himto be at the office the next day or 10.00 am He did
not get there until approximately 3.00 having worked in Arvin that day.
He saw Mke in the office parking lot and asked to see Luis Caratan. Mke
| ocated told himthe canp was full and no workers were needed.

h August 3 or 4 Ali agai n contacted Anderson seeki ng work
and was told no work was available. Nbo additional enpl oyees were hired
into Aonmari’s crewuntil August 10 and 11.

Ai Shaibi was laid off at H Rancho on August 11. He
returned to Del ano that day after work. Mbhaned Mit hana and A onari
talked to Caratan on the 11th about getting work for Ali. Caratan told
themthe crews were full and that it was inpossible to put Ali to work so
long as there was no spare bench for him Aonari testified this was the
| ast day he saw Ali Shai bi . 28/

The day after the Mithana- Al onari-Caratan conversation, Shaibi returned to
the B Rancho canp in Arvin for a few

27/ Anderson characterized Ali Shai bi an average wor ker.

28/ This finding is a conposite of the testinmony of A omari,
Caratan and Ali Shai bi (on cross-examnati on).
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days, after which he returned to Del ano to seek work wth Respondent. He
saw Carat an parked al ongside the road tal king to his cousin and stopped to
ask for work. GCaratan told hi mthe seedl ess grapes were about finished,
and no new workers 'were being hired. Caratan places this conversation
about the 26th or 27th of August. Wth the exception of Aomari's two
sons, no one was hired after August 11. August 27 was the |ast day of the
Del ano har vest.

Ai Shaibi testified to a further conversation wth
Aonmari during which he told Alomari that it was not legal to hire people
who had never worked for Caratan while not rehiring him and that he was
going to go to the Lhion and | odge a conplaint. Ai further testified
that Aomari told himthat he had mxed hinsel f up because he was still
invol ved with the Lhion and that workers had told himthat Shai bi had gone
to Lhion neetings. Ali testified that Alonari remnded hi mof the position
he had taken when Alonari called the sheriff to renove Ahned Shai bi the
night Mithana and Ali had their dispute.

A omari deni ed having nade any of the above statenents and
al so denied that Shaibi threatened to go to the Lhion. | credit Aonari.
| do not credit Ali Shaibi's testinony regarding these conversations wth
Aomari. Shaibi's testinony was inaccurate in nany respects, e.g., the
nane under which he worked at H Rancho, the length of his service at H
Rancho, and was inconsistent regarding his activities during the period
after August 1. | find Ali Shaibi to be inpeached by his own inconsi stent
testinony as well as by the contradictory testinony of the H Rancho
foreman, and the H Rancho records.

Ai Shai bi has been a nenber of the UFWsince 1970. There
is no evidence of Respondent’'s awareness of this fact. Ai testified
that he attended a neeting of the UFWheld in the TV roomat whi ch Ahned
Shai bi was present. Ahned attended only the first of the three neetings.
In listing those whomhe renenbered attendi ng that neeting, Ahned di d not
nane Ali Shai bi as having been present. Ali Shaibi's testinony regardi ng
what transpired at the neeting I's inconsistent wth the testinony of
ot her witnesses; thus casting doubt on the accuracy of this portion of
his testinony.29/ Ai also attended neetings of the UAWat Forty Acres
during the period of his enpl oy by Caratan; however, there

29/ Ai testified that the UPWrepresentatives took snal |
groups of workers outside the TV roomto tal k to them because of the
presence of Alormari. None of the other wtnesses testifying regardi ng
this neeting so testified. Snce Aonari was only briefly present at the
neeting, since it continued to its conclusion after he departed, it is
unlikely that the events happened as described by Ali. In viewof the
cl oseness of the rel ati onship between Ahned and Ali Shaibi, it is
unlikely that Ahned woul d have overl ooked Ali when he listed the nanes of
those he - [ conti nued]
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is no evidence of Respondent know edge of this fact.

~ As noted el sewhere, All Shaibi was an active participant in the
events occurring in his roomen June 20 and 21 invol ving UFWrepresentati ve
Anned Shai bi .

P. August 14, 1977:

Saleh Ali Nagi worked for Caratan, during 1975 and 1976.
He last worked for Caratan in ctober, 1376. (nh June 16 or 17 Nagi arrived at
the Caratan Arab | abor canp fromSockton. He stayed in the canp until June 23,
one day after the |ayoff.

Two or three days after he got to the canp, Nagi asked M ke

Anderson for work; Anderson told himthere was no work and that a | ayoff was
inpending. A couple of days |ater be again asked Mke for work and was tol d
there was none. During the course of this conversation, Mke said he was taki ng
sone, problens inthe Arab canp. Nagi testified that Anderson asked hi mweat her
he hated the Uhion and Nagi responded a affirnatively. Anderson then asked why
Nagi did not talk to his brother workers about the Uhion, and Nagi responded
that he could nor because he did not work there. Mke told himnot to worry,
that he woul d gee a j ob.

During July Nagi worked in Arvin for another grower. n
the day he finished at Arvin he spoke to Alormari about work of two occasions.
Aomari told himto go to office to file an application. Nagi did not do this.
Ander son had al so suggested that he file an application. Said Aamr who was
al so seeking work at that tine went to work the next day, thus placing the
conversation on August 10th. Aamr filed an application for work on August 8.
Ahned Said also filed an application on the ei ghth and went to work on or about
August 14 who had nor filed an application wth the Caratan offi ce.

Wil e Nagi was enpl oyed by Caratan in 1976, representatives of
the UFWcane to the Caratan canp to take himto restify in an Agricultural Labor
Rel ati ons Board hearings involving another enployer. Nagi testified he nade his
then supervisor. Fareh Misaid, aware of his i1nvolvenent. Nag is a nenber of
the UFWand Musai d had know edge of his nenbership. There is no evidence in the
record that Misaid, during his period of enploynent, transmtted his awar eness
of nagi’s nmenbership in the UFWto any supervisor of Caratan. There is no
evi dence of any 1977.

29/ [continued] — renenbered being at the neeting. This
om ssion together wth inconsi stencies between Ali’s testinony and that of
others in attendance leads ne to find that Ali did not attend the first TV room
neeting; therefore | do not credit his testinony regarding the events of that
eveni ng.
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i nvol venent wth the Uhion.

Nagi was present in Ali Shaibi's roomduring the incidents which
occurred on June 20 and 21.

Q Septenber 8, 1977.

Fadel Kari mwas di scharged Septenber 8, 1977. At about the
start of work that day, Karimand Rabo, a nenber of Karims group, spoke to
A onmari about renoving Nasher, the third crew nmenber, fromtheir group. 30/
Karimtold Alomari they wanted himto rotate Nasher anong all the groups as he
used to do. They said Nasher was a sl ow worker, and they coul d not nake any
noney. Alonmari told themhe could not do anything about it, that they nust work
by the rules or |eave. Nasher was not present during this discussion;, he had
not cone to work on the bus that norning. 31/

About an hour after work commenced Al onari brought Nasher to the
field and told himhe was to work in their group. Kari mand Rabo tol d Nasher
they were not going to work wth him Nasher left and went to talk to A onari .
He told Alonmari that he did not want to work wth Kari mbecause he was tired and
because they always criticized his work. He told Alomari he wanted to quit.
Aonari told hi mhe woul d draw no unenpl oynent insurance if he quit. 32/

Aonari returned to where Kari mand Rabo were working. He told
themthat Nasher had to work wth themby "force. "33/ Karimtold A onari that
Nasher used to work wth different groups, and that Alonari had left himin
their group for three weeks. He told Alomari that he and Rabo want ed Nasher in
anot her group; that A omari shoul d exercise justice and bring them anot her
worker or alternatively guarantee themas rmuch noney as the other workers were
nmaki ng. Rabo voi ced the same position. Aonari's response was that they had to
work with Nasher "by force." Karimsaid that Alonari could not force themto
work wth Nasher. A onmari told themto work or go hone. Karimtold Alomari to
put Nasher in

30/ The workers were picking and packi ng grapes—they were working in
t hr ee- per son gr oups.

31/ These findings are based upon the testinony of Karimand A onari .
Rabo did not testify.

32/ These findings are based upon the testinony of Sal eh Said Nasser,
who overheard the conversation. Nasher was not called to testify.

33/ Apparently the conprehensible neaning to "by force" in this
context is by the rules.
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another group. Aonari said it was necessary that they work wth Nastier until
they saw who coul d be brought. He told Kari mhe coul d not change t hemunl ess
they agreed wth another group to make the swtch. He said it was (K if the
groups changed anong thensel ves. A omari testified that Karims conpl aint was
the first he had recei ved regardi ng Nasher bei ng a sl ow worker.

A onari asked Kari mwhet her he wanted to work or
whet her he wanted to fight. Karimsaid | want to work by the law A onari
responded by saying the | awwas that he had to work wth Nasher.34/ A onari
testified that Karimthen said that if you | et Nasher work wth ne | wll
"anakhi sak" you.35/ A onari asked those present whether they had heard what Karim
said, and then departed to look for Anderson. A onari interpreted Karims
statenent as a threat to stab himor hit him Kari mdeni es nmaki ng such a threat.

Deputy Sheriff MNutt who was called to the scene shortly after
t he above conversation filed a report which was introduced into evidence. It
cites Nasser and another wtness as telling MNutt that they overheard the
argunent between Karimand A onari, and that they heard Karimsay | wll stab
you. MNutt testified that Nasser used the English word "stab.” Wen called to
testify, Nasser denied maki ng such a statenent.

| do not credit Nasser's denial that he nade the statenent
attributed to himin the sheriff's report. The report was prepared at the tine
of the occurrence on the basis of MNutt', interviews wth the wtnesses. It was
prepared as part of MNutt': nornal duties. No reason has been presented for not
regarding it as an accurate representati on of what he was tol d by those whom he
interviewed. Mreover, MNitt was avail abl e and was cross-exanmned wth respect
to the contents of the report. Having credited the report, | find Nasser's
testinony denying that Karimsail he would stab Alonari to be inpeached by his
prior inconsistent statenent [Evid. C 8780(h)]. | find it to be true that
Nasser heard Karimstate that he would stab Alomari [Evid. C 81235]. The Nasser
statement to MNutt is substantially consistent with Mke Anderson's testi nony
regarding what he was told by three persons working in the packing trailer area
whomhe interviewed prior to termnating Karim Each told Anderson that he heard
Karimtell Aomari that he was going to hit him None was situated where he coul d
see what happened. 36/

34/ These findings are based upon the testinony of Karim Nasser and
A onari .

_ 35/ Several translations of this termare possible. The dictionary
lists "goad," "prod" and "prick." The interpreter said it mght also be
translated as "get" and that a possible translation was get you by the | aw

36/ None of the packers was called to testify.
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Ten to 15 mnutes after the interaction between Kari mand
Aonmari, Mke Anderson arrived and cane into the row where Kari mwas wor ki ng.
Aonmari was not present. Mke asked Kari mwhat had happened; he told Kari mt hat
Aonmari said that Karimhad his clippers out and wanted to fight Aomari. Karim
said he had his clippers out but did not try to stick Aonari and deni ed sayi ng
he was going to fight. He told Mke that he could get Alomari through the | aw
Rabo was present and translated fromEnglish to Arabic for Karimand from Arabic
to English for Anderson.

Mke left the row and went to talk to three packers to learn
what they had observed or heard. They had not seen anything but had heard the
argunent about the slow worker and had heard Karim say he was going to hit
Aonari if he did not get rid of the sl ow worker. Andersen's conversation wth
the packers was in Engli sh.

Anderson then talked to Alonari and told himhe would call the
sheriff. Thereafter, he returned to the rowto tell Karimhe was fired.37/ The
sheriff arrived and Anderson took Karimout of the rowto talk to the sheriff.

Deputy MeNutt first got Alonari's version of the events and
learned that Alomari wanted Kari marrested because he was afraid there woul d be
nore problens if Karimwere permtted to stay. The deputy interrogated Kari mand
two ot her workers (Nasser and Aner) after which Karimwas taken to the sheriff's
substation in Del ano.

He remai ned at the substation about one-hal f hour after which
M ke Anderson drove himto the canp. Anderson told himhe had to | eave by 5: 00
p.m that night. However, Karimstayed in the canp three or four days after his
discharge. He left when Alonari told himhe could no | onger use the refrigerator
to store his special nenu itens. Wile he was staying in the canp, he was | ooki ng
for work el sewhere, and he did work one or two of those days for another grower.

B ther the evening of his discharge or the evening follow ng,
Kari mhad a conversation wth Caratan about his discharge. Kari masked why he was
di scharged and Caratan told himit was because he threatened Alonari with the
clippers. Karimdenied having done so, saying that he had threatened to stick
Aonmari wth the law Caratan said he was prepared to listen to any w t nesses
which Karimhad, and if they bore out Karims story that he woul d be reinstat ed.
Karimsaid he did not want to work with

37/ Anderson testified that Kari mwas fired because of his threats to
hit Alonari.
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A onari, Caratan said he could be placed in another crew Caratan wanted the
W tnesses that evening; Karimwanted, to bring themthe next day. Karim
said his wtnesses were inthe canp, but that he had already gone to the
state. FHnally, hetold Caratan, that he woul d cone back to work w thout
wWtnesses, but if Caratan that he was not the law there was a court to
advi sor wthnesses 38 The wtnesses to whomKarimallowed were neither called
to testify nor identified by nane.

R Septenber 28, 1977:

O Septenber 28, sone tinme between 5:30 and 7:00 p.m A onari
called the workers together for a neeting. Twenty-five to 30 workers were
present . Aomari told the group there were sone peopl e spoiling the canp.
They want to let the kitchen and the canp close. They conplained that |
| ocked the kitchen. The day tine. Gonpany gave the party. A onari then asked
whet her the kitchen had been cl osed, and the workers responded “no.” He said he
want ed the workers to be w tnesses agai nst the peopl e who wanted the canp cl osed
because he wanted to kick themour of the canp when asked. A onari identified
Nagi Mbhsin, Mhaned Kai d, Nagi Zanzam, Mhaned Mbhsi n and Meyhoub Mbhaned as
those who wanted the conpany to cl ose the kitchen for everyone.

Mbhaned Mbhsin said he told the Union about the kitchen because
Aonari had | ocked it and bad deduced 51.00 fromthemwhen the conpany had t he
picnic. The neeting |asted about 11 m nutes. 39/

The kitchen was cl osed for the noon neal on Labor Day. The
conpany gave its enployees a picnic in the park at noon on that day. Kaid and
the others who opened nor to go to the picnic were not permtted to ear in the
ki t chen a} noon. It was available to then and other workers for breakfast and
W nner . 40,

- 38/ The finding regarding the Caratan-Kari mconversation i s based
upon the testinony of both nen.

39/ These findings are based upon the testinony of Mbhamed Mbhsi n
and Mbhaned Kaid. The testinony of Ahmed Alonari so far as it is inconsistent
wth that of Kaid and Mbhaned Mbhsin has not been credited. Both Kaid and Mbhsin
were currently enployed by Caratan when they testified. Both were in Aonari’s
crew and were testifying adversely to their enpl oyer and nore particularly, their
crewboss. In sotestifying they all have felt they were jeopardi zing their own
enpl oynent. Testinony by current enpl oyees contrary to the interests of their
enployer is like-7 to be true. Georgil F. v 131 NNRB 1304, in 1 (1961); Wrtz v.
B A C steel Products, Inc., 32 F.2d 14 (4th dr. 1963); Gfford & HII o.,
Inc., 188 NLRB 337, 345 (1971).

40/ These findings are based upon the testinony of Mhaned Mhsin.
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ANALYS S AND GONCLUSI ONS

Wth respect to the allegations still at issue, the chargeabl e conduct
is attributed prinarily to Ahned Alonari, and in one instance to Fermn Mrtinez.
Thus, it is appropriate to begin the analysis by dealing wth the question of
whet her either is a supervisor wthin the neaning of the Act.

Labor CGode Section 1140.4(j) provides:

The term"supervisor” means any i ndividual having the
authority, inthe interest of the enployer, to hire,
transfer, suspend, lay off, recall, pronote, discharge,
assign, reward, or discipline other enpl oyees, or the
responsibility to direct them or to adjust their
grievances, or effectively to. recoomend such action, if,
I'n connection wth the foregoi ng, the exercise of such
authority is not of a nerely routine or clerical nature,
but requires the use of independent judgnent.

The | anguage of 81140.4(j) is identical to that of 82(11) [29 US C
8152(11)] of the National Labor Relations Act; therefore we turn to applicabl e
precedents under the National Labor Relation Act for gui dance in decidi ng whet her
Aonari and Martinez are statutory supervisors. 41/

It is not necessary that an individual possess all of the authorities
set forth in 81140.4(j) in order to be a "supervisor." The section, like NL RA
82(11) isto be read in the disjunctive, and the presence of any of the
authorities enunerated therein suffices to establish an individual as a
"supervisor." Arizona Public Service Gonpany v. NL. RB 453 F. 2d 228, 230 (9th
dr. 1971); NL.RB v. Fullerton Publishing Go., 283 F. 2d 545, 548 (9th Qr.
1960). A onari and Martinez possess two authorities which establish themas
"supervisors'.% the authority to determine which nenbers of their crews shall
work on any given day, and the authority effectively to recommend di scipline and
di scharge tor poor work.

The crew boss does not determne where his creww ||l work or how nany
of his creww !l work on a given day; this decision is nade by his i nmedi at e
superior, Mke Anderson. However, it is admtted that once Anderson det er mnes
the crewsize for the day, the selection of those individuals in the crew who
Wil actually work is left to the crewboss. This authority clearly establishes
the supervisorial status of crew bosses Al omari and

41/ Labor Code §1148.
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Martinez. Spot | i ght Conpany, I nc., 188 HRB 774, 776 (1971).

An independent ground for holding the crew bosses to be
"supervisors” is their authority effectively to recommend di scharge for
i nproper or poor work perfornance. In Anderson Farns (1971) 3 ALRB No. 67,
the Board found authority effectively to recommend di scharge where the contested
supervi sor reputed an enpl oyee’ s i nproper work performance to his i rmedi ate
supervi sor who then tal ked to the erring enpl oyee. |f the contested supervisor
thereafter made a second report of inproper work perfornance, the enpl oyee was
termnated wthout investigation of the report. Alomari's credited testinony
described & procedure substantially simlar to that described in Anderson Farns.
Martinez and Alomari have identical responsibilities, so it appropriate to
conclude that Martinez al so has the authority effectively to recormend di scipline
for poor work. Athough there is no evidence that Martinez has ever exercised
this authority, it is its existence rather than its exercise whichis
determnative of supervisorial status. Eastern Geyhound Lines v. NL. RB., 337
F2d 34 (6th dr 1964). A though crew bosses |ack authority to nake effective
recommendations for discipline it situation other than poor work the absence of
such authority is no nore significant than their Lack of authority to hire. The
exi stence of sone authority effectively to recommend suffices to find
"supervi sor" status.

An additional consideration supporting the conclusion that crew bosses
are supervisors is the ratio of supervisors to workers which would exist if crew
bosses were not supervisors. As tines the ratio would be two supervisors to nore
than 100 workers, furthernore, neither Caratan nor Anderson is fluent in the
| anguages of the crews. lorflo Decorator Products, Inc., 228 NLRB No. 53, 94
LRRVI 1554 (1975).

Fnally, in reaching the concl usion the crew bosses are supervisors,
note was taken of the fact than Respondent in the answer admtted that A onari
and Martinez wee supervisors.

l. Whl awful Surveil | ance

There are multiple allegations of unlawful surveillance still at
issue. Enployer surveillance of its enpl oyees viol ates $1153(a) if the
survei |l l ance has a reasonabl e tendency to affect enpl oyee exercise of statutory
ri gh{3 3 ((_:;r gnt )ed by $1132 Merzoi an Brothers Farm Managenent Conpany, INC, 3 ALRB
ND. 1977).

In non-work tine situations the nen, presence of a supervisor in the
vicinity of a union neeting does not suffice to establish unl awful surveillance
or the inpression then of there purpose, e.g., observing a union neeting.
,(Atlgag';a Gas Light ., 162 NLRB 436 (1966); Tonooka Brothers, 2 ALRB No. 52

1973),
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t hough a supervisor has a legitinate reason for being present in the area during
the course of a union gathering, his presence may amount to unl awful surveill ance
if heintentionally interjects hinself and |istens to the conversations between
uni on organi zers and enpl oyees. Dan Tudor & Sons, 3 ALRB No. 69 (1977).

Wen these principles are applied to Alonari's conduct at the April 6
gathering of a group of enployees and to his conduct on the occasions of the TV
room Uhi on neetings on April 29 and May 17, viol ations of 81153(a) are proved.

A The April 6 Gathering:

Oedited testinony establishes that on the afternoon of April 6,
Aomari cane fromhis house in the Arab canp and joi ned a group of workers who
were talking wth a UPWorgani zer. It is not clear that he had know edge of the
nature of the gathering prior tojoining it. In viewof his residence in the
canp and in viewof the custonary practice of gathering under the trees at the
canp, the fact that Alomari joined the discussion is not critical. However, once
there and | earning of the subject natter under discussion, he effectively
interfered with enpl oyee rights by arguing wth the organi zer, by insisting upon
remaining wth the group as a matter of right when asked to | eave, and by havi ng
a chilling effect upon participation in the discussion by those workers present.
The attitude displayed by Alonari to the workers can reasonably be said to have
i§nhi bi(t)ed enpl oyees in the free exercise of their 81152 rights, thereby violating
1153(a).

Aomari's April 6 conduct is alleged to be viol ative of the Act
on two separate grounds: unlawful surveillance and interruption of, intrusion
upon, and harassnent of the workers as they attenpted to neet wth the
organi zer. 42/

S nce his presence constituted surveillance, no purpose is served
by det ermni ng whet her the sane conduct was violative of the Act on the ground
that it constituted harassnent. National Labor Rel ati ons Board cases finding
harassnent viol ative of the Act generally go to conduct evidencing a schene or
pattern of enpl oyer conduct designed to interfere wth, restrain or coerce
enpl oyees in the exercise of their statutory rights.43/ Having found Alonari's
conduct on April 6 to be unlawful surveillance and viol ative of 81153(a) as
al ef_:;ed in Paragraph 4(a), | shall recommend di smssal of Paragraph 4(d) of the
conpl ai nt .

42/ Par agr aphs 4(a) and 4(d) of the conplaint.

43/ See: Bankers Qub. Inc., 218 NLRB No. 7; Kanawha Mg. ., 217
NLRB No. 7; Sylacauga Garnent (0., 210 NLRB No. 84.
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B. TV Room Meet i ngs:

The Lhion held or attenpted to hold three neetings in the TV
roomat the canp. Aonari is charged wth having engaged in surveillance of each
of the neetings.44 /

Aonari arrived at the TV roomabout 10 mnute after the
commencenent of the first neeting. There is no evidence he was aware that a
Lhion neeting was in progress. Wen he was told to | eave, he said he had a right
to be in the roombecause it was a TV room however, he did | eave. He returned
shortly, reiterating his position that he had a right to be present. H was
asked to step outside to talk to a UFWrepresentative. He did not return to the
TV roomafter this conversation. The Unhion nmeeting continued to its concl usion
followng Alonari's departure.

Aonmari's conduct on this occasion was not unl awful surveill ance.
As aresident of the canp it was Alonari's practice to use the TV roomin
conjunction wth the workers.45/ This use was acknow edged as proper. A onari
had never before been asked to | eave the roomby the canp inhabitants. O this
occasion, after asserting his right to be present he left. There is no evidence
that his presence at the roomhad an illegitimate purpose. O that his arrival
at the roomafter the commencenent of the neeting was anything nore than
coi nci dence. Mreover, this conduct upon being asked t |leave is consistent wth
the conclusion that his presence was for a legitinate purpose, i.e., he |eft
wthout incident. The General (ounsel has failed to nmeet the burden of proof
i nposed by Tonooka Bros., supra, and by Den Tudor & Sons, supra, i.e., that
Aonari had an illicit purpose in being present.

| shall recormend that the allegations of paragraph 4(e) be
di sm ssed.

O April 29 and on May 17 the Lhion again attenpted to neet with
Arab workers in the TVroom On both occasions A onari appeared as the neeting
was starting. On both occasions he declined to | eave, asserting that he had a
right to use the room n neither occasion did he offer any expl anation for
needing or wanting to be in the TVroomat that particular point intine. Hs
posture was that no one coul d make himleave; he had a right to be there. In the
face of his inflexibility, the UPWrepresentatives reasonably concl uded t hey
coul d not conduce their neeting.

44/ Par agr aphs 4(e), (j) and (qg) of the conpl aint.

45/ A onmari has a house on the canp premses, a short distance
fromthe buil dings housing the kitchen and the workers. Gontrary to the
assertion of the General Gounsel, | find that Alonari resides at the Arab canp.



The evi dence supports the conclusion that A omari was present on
bot h occasions for the purpose of surveillance of the UFWs neeting. Wiile he
mght have had a | egitinate reason for bei ng present, none was expressed. The
workers' coul d reasonably concl ude that he was there solely to observe their
Lhion neeting. Hs conduct on both April 29 and My 17 was unl awful surveill ance
and viol ative of §1153(a) of the Act.46/

C Mexican Ganp Meeti ng:

O July 14 the UAWheld a joint meeting of Arab and Mexi can
workers at the Mexi can | abor canp for the purpose of selecting del egates to the
forthcomng UFWconvention. Gew boss Martinez was in the courtyard w th nenbers
of his crewwhen the Arab workers and the UFWrepresentatives arrived for the
neeting. Martinez sat anong the Mexi can workers, but made no attenpt to
participate in or otherw se obstruct the progress of the neeting. Wen UFW
representati ve Moreno noticed that none of the Mexi can workers was parti ci pating
in the del egate sel ection process, he asked Martinez to | eave. Mrtinez
declined, saying he had a right to be there. Lacking Mexi can worker
participation, Mreno termnated the neeting. It was held at a later tine.

No reason, other than the presence of their foreman, suggests
itself for the lack of participation in the neeting by Mexi can workers.
Gontrasting their behavior wth that of the Arab workers present, one can
permssibly infer that Martinez's presence had a chilling effect upon the nenbers
of his crew Wen asked to | eave, Martinez offered no affirnative reason for not
doing so, stating sinply that he had a right to be there.

Respondent argues in its brief that proof of surveillance
requires proving that Martinez was present during Lhion activity for the purpose
of surveillance, citing Tonmooka Bros., 2 ALRB No. 52 (1976), and on the authority
of that case urges dismssal of Paragraph 4(f). Tonooka invol ved a supervisor's
presence in the field during the lunch break, and his observation froma di stance
of the interaction between workers and a UFWorgani zer. The case is
di stingui shable on its facts, and application of its test |eads to a different
result in the present case.

Tonooka requires the General Gounsel to present evidence that
Martinez was present for the purpose of surveillance at a tine when Uhion
organi zers are attenpting to talk to workers. This burden has been net.
Martinez's presence In the mddl e of the neeting, the chilling effect of that
pr esenlcc:e, and his unexpl ained refusal to | eave the neeting nake a prinma facie
case 0

46/ Mer zoi an Brot hers Farm Managenent onpany, Inc., supra;, Dan
Tudor & Sons, supra; Atlanta Gas Light (., supra; Tonooka Brothers,
supr a.
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unl awful surveillance. Wen those facts were proved, the burden of going forward
wth the evidence shifted to Respondent to explain the supervisor's refusal to

| eave the area. S nce no such expl anation was forthcomng, a permssible
inference is that Martinez renained for the purpose of observing the neeting and
ascertai ning which nenbers of his crewparticipated. It follows that his conduct
on that occasion violated Section 1153(a).

D Trip To Keene:

Paragraph 4(r) of the conplaint alleges that A onari engaged in
surveil lance of workers as they boarded a UFWbus for a trip to UFWheadquarters
at Keene. Wiile the bus was parked at the canp entrance awaiting passengers.
Aomari was sitting under a nearby tree wth sone workers and admttedly saw
workers boarding the bus. It was customary for Alonari, as well as the workers,
to gather at that location after the evening neal. Wiile A onari was aware of
the invitation to Uhion headquarters, there is no evidence that his presence
under the tree was other than adherence to his habit. Unlike his conduct in the
TV roomduring the second and third Lhion neetings. Aomari did nothing to | ead
one to concl ude he was engaged in surveillance while sitting under the tree.
Wien the invitation was extended the previous day, soneone shouted “we’ Il all
go,” but only nine workers ultimately want. Attribution of |ack of greater
attendance to Alomari’s presence under the tree woul d be sheet specul ati on.

The General ounsel has failed to present evidence tending to
prove that Alonari’s presence was for an illegal purpose; therefore | shall
recommend di smssal of Paragraph 4(r) of the conplaint. 47/

. Dani el of Access:

Anned Shai bi’s renoval fromthe Arab Labor canp at approxi matel y
10:00 p.m on June 21, is alleged to be an access denial violative of
$1153(a) . 48/

The fact of renoval is on controverted. Wen Ahned refused to | eave the barracks
roomshared by Ali Shai bi and Mbhsin Mithana, Alonari called the sheriff who
affected the renoval .

47/ Paragraph (k) alleged unlawful surveillance by A onari of
June 20. As noted above, | find that the General Gounsel failed to prove the
i nci dent occurred, and, accordingly recommended di smssabl e of the paragraph.

48/ Par agr aph 4(1)
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Aonmari went to the roomand asked Ahned to | eave after encountering
Mit hana | eavi ng, the canp because of the dispute between hi mand Ai Shai bi
regar di ng Ahned's continued presence in their room Aonari's action resulted
fromMithana' s desire to get Ahned out of his roomand was total ly unrelated to
Ahned' s status as a UPWorgani zer as i s evidenced from Ahned’s account to Deput y
Eher}ff Gétlerrez describing hinsel f as being there for the purpose of visiting
is friends.

Ahned’s renoval fromthe canp was not a situation in which an enpl oyer
acted to effect the renoval of a uni on organi zer during an organi zati onal
canpaign in order to deprive his enpl oyees access to i nfornation which the union
mght wish to dispense. It was not a situation in which the enpl oyer sought to
renove an organi zer who was on the premses in his professional capacity and
engaged in performng his duties at the tine of his renoval. . Slver Oeek
Packi ng Conpany, 3 ALRB No. 13 (1977). Here, we are concerned wth the resol ution
of a clash between roomnates regarding their mutual visitor; Aonari sought to
assist Mithana in effecting his request that Ahned | eave his roomby aski ng Ahned
to leave. Ahned refused to | eave the roomand, in effect, dared A omari to call
the sheriff. The sheriff was called, and Ahned was renoved fromthe property.

If the events described had occurred wth respect to a person who was not a UFW
organi zer, the propriety of Alomari's conduct woul d not have been questi oned.
Wen the sheriff arrived at 10:00 p.m, it was his judgnent that the way to calm
L_hi ngs down was to order Ahned to leave. He did not feel it necessary to arrest
im

Ahned' s position as a Uhion organi zer does not insulate himfromthe
obl i gati on i nposed upon any visitor to the canp to conport hinself in a nmanner
whi ch does not deprive a canp resident of his rights. Hs behavior on the night
of the 21st did not neet that obligation. | shall recormend that the all egations
of Paragraph 4(1) of the conpl aint be di smssed.

The cases cited by the General Gounsel are distinguishable. In
Merzoi an Brothers, supra, the enpl oyer refused to permt union organizers in the
| abor canp on the norning of the el ection despite the w shes of the workers. The
Board recogni zed that an accommodati on had to be nade for the right of the tenant
to control his hone |ife and pl aced a heavy burden upon an enpl oyer to show t hat
arule preventing visitors did not restrict tenant rights. Here, noruleis
i nvol ved, and the Enpl oyer's conduct was consistent wth the w shes of one of the
rooms tenants.

In As-HNe Farns, 3 ALRB No. 53, the Board adopted the Admni strati ve
Law Oficer's finding that the purpose of the respondent’'s action was to deprive
enpl oyees of their right to self-organi zation and col | ective bargai ning. Such a
finding on the facts of the present case would be totally inappropriate. As
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not ed above, the Respondent’'s action was notivated by its desire to end a di spute
between two of its enployees. No Lhion activity was invol ved or being engaged
inat the ti ne Respondent caused Ahned Shaibi's renoval. The Board has stated
its recognition that accommodation nust be nmade for the rights of not just the
owner and the organi zers, but also for the tenant who has a basic right to
control his own life. 49/ Respondent’'s conduct on the evening of the 21st
represent ed such an accommodation. fides of Respondent in seeking Ahned s

renoval on the 21st is nanifest in viewof the frequency of Ahned s presence at
canp wthout incident. There is no suggestion in the record chat he was ever
deni ed access to the canp on any ot her occasi on.

| amnot unmndful of the strong position taken by the Board regarding
the arrest of or threat to arrest a union organi zer. Such enpl oyer conduct has
been found viol ati ve of 81153 (a) on nore than one occasion; however, in those
cases the enpl oyer's conduct was related to furthering its ow interests, as
opposed to the desires of an enployee, i.e., the arrests or threats were
grounded on a trespass convention. 50/

| shall recommend dismssal of the allegations of Paragraph 4(1).
[, Threat To D scharge Mhsin

Respondent is charged in Paragraphs 4(g) and 4 (g) of the conplai nt
wth threatening Nagi Mbhsin wth arrest and di scharge because of his
activities on behalf of the UFW The events occurred on My 27 when Mhsin and
A onari confronted each other regarding travel tine pay while working in Avin.

A onmari announced that work woul d be available in Arvin the fol |l ow ng
Monday and that there would be no work in Delano. Mbhsin rai sed a questi on about
travel tine and asked Alonari to check it out wth the conpany. A omari declined
to do so, stating the conpany had never paid and woul d not pay. The di scussi on
escalated into an argunent during which each said “bad” of trouble. A onari
threatened to call the sheriff

Sonetime later that day Caratan told Mbhsin he would be fired if he
ever again threatened Alonari or challenged himto a fight. GCaratan said he was
taki ng no action now because it was for clear Mbhsin was in the wong.

49/ Anderson Farns Conpany, 3 ALRB No. 67, 21 (1977).

50/D Arrigo Brothers . 3 ALRB No. 31 (1977); Venus Ranches, 3 ALRB
No. 55 (1977).

-33-



Athreat to discharge an enpl oyee for engagi ng in protected concerted
activity or in "union" activity violates 81153(a). Such threats have repeatedly
been held violative of 88(a)(1) of the National Labor Relations Act. See US
Chemcal and P astics Ov. Aco Sandard Gorp 200 NLRB 1133 (1972); Awney
Bakeries, Inc.,197 NLRB 7705 (1972). However, concerted activity or uni on
activity ceases to be protected when the conduct is such as to justify di scharge
for cause. 51/ Insubordination and denegration of a supervisor in the presence
of other enpl oyees nay be just cause for discharge.52/ DO scharge for just cause
does not violate the Act. Athreat to discharge for conduct constituting just
cause does not violate the Act.

Caratan threatened Mbhsin with discharge if, in the future, he was
i nsubor di nat e and abusi ve toward Alonari. There are clearly circunstances under
whi ch di scharge woul d be an appropriate response to such conduct. |t cannot be
presuned that Caratan was threatening Nagi wth di scharge for conduct not anount -
Ing to just cause, particularly when he declined to discharge Mbhsin for his
conduct of that day. S nce Caratan only threatened to do what he had a right to
do, the threat did not violate 81153 (a) even if heard by the nenbers of
Aomari's crew Thus, | shall recommend dismssal of the allegations in
Paragraph 4(g) of the conpl aint.

Aonmari's interaction wth Mhsin disturbed himto the point of
calling the sheriff. The interaction began with Mhsin's inquiries of A onari
regarding travel pay. These inquiries were clearly protected concerted activity.
Aonmari's testinony that he coul d not di scern whether Mbhsin was speaki hg on
behal f of hinself or the group is irrelevant. The nature of the inquiry was such
that it was obviously directed toward a work condition affecting all who woul d
work for Caratan in Arvin; since Alonari was aware because of Mhsin's rol e as
the UFWinterpreter at the TV roomneetings that he was a UFWactivist, his
testinony is not creditable.

V¢ nust next consider whether Mbhsin's behavi or during his exchange
wth Alomari placed his conduct beyond the boundary of protected activity.
Lhquest i onabl y, each behaved in a nanner inappropriate to the draw ng room Each
used "bad" words, each

51/ Averican Tel, and Tel. G. v NL.RB, 521 F. 2d 1159 (2nd Q.
1975); .L.RB. v. Thor Power, 351 F.2d 584, 587 (7th dr. 1965).

52/ GTE Lenkurt, Inc., 215 NLRB 190 (1974); B ake, Mffitt and Towne,
214 NLRB 859 (1974); NL.RB v. (onsolidated D Hec. ., Ov. of C Qorp. ,
469 F. 2d 1016 (4th dr. 1972).
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threatened to get each other and there were invitations to fight. But, whether
Mbhsin's words and conduct exceeded his 81152 rights nust be determned in the
context of the encounter.53/ The general inpression fromthe testinony is that
each contributed to the escalation of the encounter froma situation involving a
request for infornmation about wording conditions to a situation in which both
were naking verbal threats and insulting renarks. Such an inpression |eads
one to conclude that Mbhsin's conduct was wthin the perineter of protected
concerted activity.54/ A threat to call the sheriff to arrest an enpl oyee
engaged in such activity violates 81153(a) when nade in the presence of other
workers. DArigo Brothers o., 3 ALRB No. 31 (1977). Irrespective of

whet her the sheriff's arrival at the canp after work was observed by workers,
Aonari violated 81153(a) by stating in the presence of his crewthat he was
going to call the sheriff and by obtaining permssion fromCaratan to do so.

V. Threat To D scharge Mbhammed Kai d And Mayhoub Mbhaned

Paragraph 4(n) charges Respondent wth threatening to termnate
Mbhaned Kai d and Mayhoub Mbhned because of their support for and activities on
behal f of the UFW

As M ke Anderson addressed the Arab crewon July 7 regarding an
i npendi ng | ayoff, V¢ was as cal questions about the nanner in which A onari
sel ected those who woul d work, and about the utilization of new workers rather
them those having | onger service wth Caratan. He was al so asked why workers
from South Yenen were used and not workers fromNorth Yenen. Among those posing
guestions was Mbhaned Kai d.

A omari becane angry and tol d Anderson that he wanted Kai d and Mayhoub
fired, saying he would i f such action not taken. Anderson did not react
affirmatively to Aoneri’s request, and as he left the area, he nade in that Kaid
Mayhoub were not termnated. Nor did he say anyt hing whi ch coul d be construed as
athreat to termnate them

Aonari’s statement to Anderson cannot be construed as a threat to
di scharge Kaid and Mayhoub; it was clearly a request by Alomari to his superior
that such action be taken. S nce Anderson refused to act on this request by
di schargi ng themor by any speech or conduct whi ch coul d be construed as
nmani festing any |i kehood he woul d accede to the request, the General (ounsel has
failed to prove the allegations of Paragraph 4(a). | shall

53/ F nesi | ver Manuf acturi ng Gonpany, 220 NLRB 648 (1975).
54/NL.RB v. Rd Top, Inc., 455 F.2d 721 (8" dr 1972).
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recommend di smssal of Paragraph 4(n).

V. Threatened Reprisals For URW Suppor t

Paragraph 4(c) of the conplaint charges the Respondent w th unl awf ul
interrogation of enpl oyees on the afternoon of April 4. S nce the General
Gounsel ' s evidence did not establish unlawful interrogation, Respondent’'s notion
to dismss the paragraph was granted. However, the events of the day were fully
litigated, and Respondent was put on notice that the evidence woul d be eval uat ed
to ascertain whether a violation of 81153(a) other than one based upon
interrogation was established. Fully litigated conduct nay provide the basis for
aviolation of the Act even if not alleged in the conplaint. Prohoroff Poultry
Farns, 3 ALRB No. 87 (1977); Anderson Farns Go., 3 ALRB No. 67 (1977); Sunnyside
Nurseries, 3 ALRB No. 42, p. 18 (1977).

Curing the course of |oud and antagoni stic renarks to those workers
present in the kitchen at the tine he di scovered the UAWI eafl et posted on the
wall, Alonari told the workers that if they were happy wth the UFWgetting their
rights and were going to join and be part of the Whion, he was going to put them
out and get a newcrew Such a statenent conveys a threat of reprisal in the
formof discharge if the worker continues to support the union and thereby
interferes with the exercise of rights granted by 81152 in violation of 81153(a).
,(Arlgg%jo Bros., Inc., 3 ALRB No. 78 (1977); Jasmne M neyards, Inc., 3 ALRBNo. 74

V. Threat ened Reprisals For Gontacting The UFWQ The Agricul tural Labor
Rel ati ons Board

Paragraph 4(i) of the conplaint alleges that on Septenber 28 A onari threatened
enpl oyees in his crewwth |oss of enpl oynent and changed worki ng conditions if
hey filed charges wth the ALRB or testified in the ALRB hearing. The evi dence
offered by the General Gounsel provides no proof of this allegation.

Neither of the two wtnesses presented by the General Gounsel gave
testinony which coul d reasonably be construed as a threat of |oss of enpl oynent
or change in working conditions to any person filing charges wth the ALARB. n
the contrary, it appears Alonari was soliciting persons to testify to their know
| edge of the facts about the kitchen being cl osed on Labor Day. If only the
specific allegation of Paragraph 4(i) were of concern, dismssal would be in
order. However, the testinony adduced nust be examned to ascertain whether it
proved any viol ation of the Act, Anderson Farns, supra.

Aonari called a crewneeting on the night of the 28th. The neeting
was held in the wake of testinony by Nagi Zanzam on
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the 28th that Alonari discrimnatorily closed the kitchen on Labor _ Day.

Respondent characterizes the neeting as an attenpt by Aonari to
ascertain whether the kitchen was closed on Labor Day (a fact of which he
shoul d al ready have been aware) and to urge enpl oyees to cone forth to testify
tothis effect. This characterization omts credited testinony to A onari
characterization omts credited testinony to Alonari statenents that he want ed
the workers testinony so that he coul d renove testinony warrants the inference
that a purpose for soliciting worker testinony was to provide a justification for
effecting reprisals agai nst those who had already testified in the proceed ngs
and agai nst those who had conpl ai ned to the UFWabout the kitchen. A omari’s
statenents, in addition to being threats of reprisals against the five
conpl ai ners, coul d reasonably be construed by the listening workers as a threat
that they risked incurring reprisals if they attenpted use either their Union or
the ALRBto secure their rights. Such conduct and speech by A onari viol ated
$1153 (a). Arnaudo Bros., supra; Jasnmine M neyards, Inc., supra.

MI. Solicitation & Surveill ance

Anong the $1153 (a) violations there remains to be consi dered evi dence
relating to the solicitation of Fadel Karimto engage in surveillance of his co-
workers. This evidence was heard the absence of an allegation in the conplaint,
however this heard not preclude the Admnistrative Law officer fromfindi ng that
Respondent’ s conduct violated the statute, provided the issue was fully litigated
at the trial and provided the evidence proves the violation 55/ An additional
consideration in dealing wth this contention by the General Gounsel is the
absence of a specific charge alleging solicitation of surveillance of an unfair
| abor practice. Wile the Agricultural Labor Relations Act is $1160.2 requires,
as does National |abor Relations Act $10(b) [25 CS C $160(b)], that a conpl ai nt
nust be triggered by the filing of a charge, the NLRA section has been literally
const (r]| ued} Thus, in National Labor Relations Board v. Kohler Gonpany, the court
st at ed: 56

So long as the Board entered the controversy pursuant
to afornmal charge, it nmay allege whatever it finds
to be a part of that controversy. But if it gets so
cgnpl etely outside of the situation which gave rise to
the

55/ Prohoroff poultry Farns, 3 ALRB No. 37, P.6 (1977); Sunnyside
Nurseries, 3 ALRB No. 42 (1977).

56/320 F.2d 3, 7 (7th dr. 1955).
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charge that it nmay be said to be initiating
the proceeding on its own notion, then the
conpl aint should fall as not supported by
the charge.

The evidence offered wth respect to the solicitation of surveillance
relates to conduct occurring during the course of the controversy investigated by
the Regional (fice which gave rise to the conplaint. The alleged m screant
(Aomari) was the focal point; of that controversy, the discovery of the
solicitation was nornal in the course of the litigation and coul d have been
included as a specific allegation in the conpl aint. 57/ Mreover, since the
"solicitation occurred subsequent to the initial charges triggering the
investigation and i ssuance of conplaint, the conduct coul d have been alleged in
the conpl ai nt even absent a charge.58/ FHnally, it is noted that Respondent has
nade no clai mof prejudice, nor nade a request for the opportunity to reply to
the contentions regarding solicitation set forth in the General Gounsel's bri ef.

V¢ turn nowto a substantive consideration of the evidence. Fadel
Karims testinony that Alonari asked himto find out who was wth the Lhion and
what they were saying, and that on anot her occasion A omari asked hi mto secure
i nformat1 on whi ch coul d be used agai nst the Uhion has been credited. Such state-
nents and the solicitations of Karimto spy upon his fellow workers viol ate
§1153(a). 59/

MIl. The 81153(a) Mol ati ons
A Refusal To Rehire Sal eh Nagi:

Paragraph 5(i) of the conplaint alleges a discrimnatory refusal
torehire Salenh Ali Nag on August 14, 1977.

In May or June, 1977, the Enpl oyer adopted the
policy of having all newhires fill out witten applications at the office.
Gonpl eting the application becane a condition precedent to enpl oynent for all
persons, except those who worked during May and June, 1977, and who renai ned in
canp during the July layoff. Even those who were enpl oyed at the tine of the June
| ayof f who | eft canp were required to file an application as a prerequisite of
being hired. Admttedly Saleh Nagi was told of this and

57/ National Labor Relations Board v. Kohler Go., supra

58/ National Licorice Go. v. National Labor R Board, 309 U S 350,
369, 60 S Q. 569 (1940); NL.RB v. Fant MIling Conpany, 360 US 301, 79
S Q. 1179 (1959).

59/ Federal Qopper and Alumnum o., 193 NLRB 819 (1971); Buddy L.
Qorp., 196 NLRB 603 (1972).
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admttedly he did not conply wth the Enpl oyer's policy.

There is no evidence the policy was not uniformy _
followed. 60/ Thus, there is no prina facie reason to conclude, that Nagi's
failure to file an application was nerely a pretext for not hiring him

Nagi had not worked for Caratan since 1975. Prior to his
enpl oynent he had engaged in sone union activity while enpl oyed el sewhere.
This activity was know, to his then supervisor at Caratan, Farah Misai d has
not worked at Caratan since the end of 1976. There is no union activity since
that tine evidenced in the record. The General (ounsel contends that Nagi’'s
presence in Mhsin Mithana's roomat the tine of the June incidents is evidence
of support for the UFWand attri butes know edge of such support to A onari by
virtue of his presence in the roomon June 20. There are two problens wth
this contention: first, it is grounded upon testinony which has not been
credited i.e., that Aonari was present in the roomon June 20; second,
assumng arguendo Alomari did go to the room Nagi’s presence world not
reasonably | ead to the concision he was a UFW supporter because Nagi shunned t he
conversation between Ali and Ahned Shaibi while Alonari was in a separate
conver sation about personal matters.

In the face of the General Gounsel’s failure of proof of Enpl oyer
know edge of Uhion activity, there are no facts fromwhi ch one can draw an
inference other than that Nagi’'s failure to neet the condition precedent to be
considered for hire is the reason he was not hired. | shall recomrend that the
allegations of Paragraph 5(1) be di smssed. 61/

B. Refusal To Rehire Ali Shai bi

The conpl aint at Paragraph 5(j) alleges that Respondent viol ated
$1153*c) by refusing to rehire Ali Shai bi on or about

60/ Tt appears that two sons of Alomari were hired on August 17 and 18
w thout having filed applications. There is no testinony regarding the nature
and extent of the work each performed. | do not regard this nanifestation of
nepoti smas indicative of a discrimnator application of the Enployer’s hiring
policy. e woul d reasonably except the crew bosses’ sons woul d be hired w t hout
the formality of filing an application.

61/ During the course of the bearing Respondent’s nerion to dismss the
all egations of Paragraph 3(i) on the ground the all egati ons were not reported by
a charge was denied. Respondent renewed the notion inits brief. S ncel
recommend di smssal of Paragraph 5 (i) for lack of nerit, | regard the notion as
noot



August 12, because of his Lhion activities. Ai filed an application on August
1, 1977, he was not rehired on that date nor on any date thereafter. To prove
the violation all eged, the General Gounsel nust prove that Ai engaged i n Ui on
activities and establish by a preponderance of the evidence that Respondent had
know edge of such activities.

Ai Shaibi attended Lhion neetings at the UFWfacility in Del ano,
but there is no direct evidence of Enpl oyer know edge of such attendance, nor is
there any circunstantial evidence fromwhich to infer Enwployer knowedge. Ai's
testinony that he attended the first Lhion neeting in the TV roomhas not been
credited, but even if that testinony were credited, there is no evidence that he
participated i n any manner whi ch woul d have nade Al onari aware of his presence.
Aonmari was present for a brief period at that neeting, and while present his
attention was devoted to his interchange wth UFWorgani zers present. Assum ng
arguendo Ali's presence at the neeting, his inconspicuousness is manifest in the
failure of Ahned to renenber he was there.

The General Gounsel cites his behavi or on the occasi on when
A onmari had Ahned ejected fromthe canp as nani festing his support for the Lhion.
This argunent is not convincing. Ali's position vis-a-vis Ahned on that occasion
was unconnected wth Ahnmed s position as an organi zer. |t related to the fact
that Ahned is his cousin and because Ali was angry w th Mit hana for
"unr easonabl y" aski ng Ahned to | eave. 62/

As noted above and for the reasons set forth there, Ali's
testinony regarding conversations wth Aomari during early August when he was
seeki ng enpl oynent wth Caratan have not been credited. It is unlikely that
Aonmari nmade the anti-Uhion statenents attributed to himwhen it is
'lilnpontroverted that he, together with Mithana, tal ked to Caratan about hiring

i

The General (ounsel has failed to sustain the burden of proving
Enpl oyer know edge of Uhion activity by Ali Shaibi; therefore | shall recommend
that the allegations of Paragraph 5(j) be di smssed.

C Dscharge 0 Fadel Karim

Paragraph 5(m of the conplaint alleges that Fadel Kari mwas
di scharged for engaging in concerted activities. A though the conplai nt does not
so allege, the General Counsel

62/ The General QGounsel also relies upon the events of June 20 as
establishing a basis for BEployer know edge of Ai's Lhion activities. As
notgpl %bove, testinony placing Aonari in Ai's room that night was not
credited.

- 40 -



argues that the activities proved were protected as wel| as concert ed.
Section 1152 of the Act provides

Enpl oyees shall have the right to sel f-organization,
toform join, or assist |abor organizations, to
bargai n col l ectively through representatives of their
own choosi ng, and to engage in other concerted
activities for the purpose of collective bargai ning
or other mutual aid or protection, and shall el se
have the right to refrain fromany or all of such
activities except to cha extent that such right may
be affected by an agreenent requiring nenber ship in
a labor organization as a condition of continued
enpl oynent as aut hori zed in subdivision (c) of
Section 1153.

It is aviolation of 81153(a) for an enpl oyer to di scharge an
enpl oyee because he has engaged in any of the activities set forth in 81152. The
converse of this propositionis that an enpl oyer does not violate the statute by
di schargi ng an enpl oyee for conduct not protected by 81152. Thus, it because
i nportant ascertal n whet her the conduct for which Fadel Kari mwas di scharged
neets the definition of protected concerted activities as that definition has
evolved in cases interpreting the identical provision found in the National Labor
Rel ati ons Act. 63/

The Gourt of Appeals for the Nnth Grcuit has stated that
concerted activity wll be held protected only if it satisfies four requirenents:

(1) there nust be a work-rel ated conpl ai nt or
grievance; (2) the concerted activity nust further
sone group interest; (3) a specific renedy or result
nust be sought through such activity; and (4) the
zétc';ivi ty nust not be unl awful or otherw se i nproper
4,

_ The initial question is whether the conduct causing Karims
di scharge was classified as "concerted activities .

63/ 29 US C $157 ($7 of the NLRB

64/ Shelly & Anderson Furniture Mg. . v. NL.RB., 497 F. 2d
1200 (9tn Ar. 1974).
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for mutual aid or protection.” He and co-worker Rabo sought a change in worki ng
conditions which in the short run would only be of benefit to them Individual
conpl ai nts havi ng sone potential rel evance to the conditions of other enpl oyees
and which are not the product of "idiosyncratic selfishness" have been protected
by the National Labor Relations Board.65/ But, in a situation where, as is the
case here, the dischargee’s claimdid not rest upon any wage | aw or upon a

col | ective bargai ning agreenent, and in which no presentation of a grievance to a
col | ective bargai ni ng agent was invol ved, the Board hel d a di scharge not to
violate the Act even if inretaliation for requesting a wage i ncrease because the
enpl oyee was not engaged in protected concerted activities. 66/

Kari ms denand that Nasher be rotated anong the crews was not
based upon any provision in a collective bargai ning agreenent; it was not based
upon any existing wage law rather it was based upon his desire to earn nore
noney by working wth a faster worker. However, unlike Miietta, Kari mwas not
the sol e person dermandi ng the change in working conditions. Rabo nade the sane
denmand. The protest by the two workers is of sufficient nunber to rmake it
concerted. 67/ Also, it can be argued that the change sought by Karim rotation of
sl oner workers anong al |l picking/ packing groups, was of benefit to all the
workers. Precedent supports the conclusion that Karims activity on the day of
hi s di scharge was concerted activity. 68/

Karims conduct on Septenber 8 net three of the
Shel |y & Anderson requirenents whi ch nake concerted activity protected: (T)the
work-rel ated conplaint; (2) furtherance of a group interest; and (3) seeking a
specific renmedy. Ve turn now to whether his conduct was unl awf ul or otherw se
i npr oper .

It is not clear fromthe record whet her Respondent and the UFW
had arrived at a collective bargai ni ng agreenent as of Septenber 8; we do know
that some agreenent had been worked out which permtted Caratan to grant a wage
increase to his enpl oyees and that the parties had engaged in collective
bargaining. Inlight of the attention given by the UAWto Respondent’ s
operations, the absence of an 81153(e) charge suggests that agreenent had been
reached or bargaining was still in progress as of Septenber 8. It is known that
the UFWwas the certified bargai ning agent for

65/ Chio QI ., 92 NLRB 1597 (1951).
66/ Miietta Trucking Co., 194 NLRB 794 (1971).
67/ Ghio QI, supra.

68/ EporiumCapwel | Go. v. Wstern Addition GCommunity Qg n, 420
US 50 (1975).
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Caratan's farmworkers as of the eighth of Septenber.

The Act prohibits an enpl oyer frombargai ning wth anyone ot her
that a certified representative. Labor C $1153(f). There is no evidence that
Karimattenpted to have his bargai ning agent resol ve the Nasher problem There
is to evidence he ever discussed the natter wth the Uhion or wth anyone el se
prior to the norning of Septenber 3, nor is there evidence Kari mwas functioning
as a WWrepresentative when he nade his demands upon Al onari. Kari msought
direct resolution of his grievance, regard ess of the posture of his bargaining
agent. He sought to force Alonari, and thus Respondent, to bargain directly wth
himregarding a condition of enpl oynent. Meeting such a demand woul d have
requi red Respondent to violate 1150(f). The unlawful neans utilized by Karimin
seeking his obj ective rendered his conduct not protected. The attenpt to change
the assignnent of a nenber of his group w thout going through his bargaini ng
agent was an objective contrary to the spirit of the Agricultural Labor Rel ations
Act. Cases decided the National Labor Relations Act are precedent for concl usion
that concerted XX ained at conpelling a violation of the activities | oses the
protection of $1152. 69/

Assuming arguendo that the direct bargai ning objective of Karims
conduct did not render it unprotected his threat to stab Aomari is a respondent
reason for finding his conduct beyond the protection of $1152 of the Act. 70/

The threat was the assigned cause for discharge. Such cause could only be
regarded as pretextual if the conclusion were that the threat was not made. Such
is not the situation here. | find that Kari mwas di scharged for cause, therefore
he is entitled to no relief (Lab. C $1160. 3).

. | shall reconmend the dismssal of Paragraph 5 (n) of the
conpl ai nt upon the around that Karims activity was not protected on two grounds:
its unlawful object and the threat of physical viol ence acconpanyi ng the conduct
71.

D Dscharge 0 Abdulla M Mithana (Abdulla Shaibi):

Paragraph 5(b) alleges that Abdul | a Mit hana a/k, a Abdul | a
Shai bi was termnated on August 4, 1977, because of his

69/ BEporium Capwel | Go. v. Western Addition Gommunity O g n, supra:
Thonpson Prods, Inc. 72 ALRB 886 (1947).

70/ NL.RB v. Red Top, Inc. 453 F.2d 722, 26 (8th Ar 1972).

_ 71/ Having reached this result, there is no need to consider whether
Kari ms conduct on August 10 was protected concerted activity.
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Lhion activities.

Bef ore an enpl oyee can be termnated he nust have been enpl oyed.
The General (ounsel argues that Mithana was hired by the office, directed to the
Arab canp to report for work and was di scharged by A onari because of his Uhi on
activity in 1975 or alternatively because of the Lhion activity of his cousin,
UFWor gani zer Ahned Shai bi .

There are several difficulties wth the General Qounsel’ s
argunent. The first is that Mithana was never enpl oyed by Caratan. The evi dence
supporting his enpl oynent was of fered by Mithana, who testified the secretary
told himhe was hired. She was not called to testify; Respondent offered no
expl anation for not calling her. Unhder certain circunstances it woul d be appro-
priate to infer that Respondent's reason for failing to call the secretary was
that her testinony woul d have reinforced that of Mithana. Those circunstances
are not present. The Respondent presented uncontradi cted testinony regarding its
hiring practices which rebutted Mithana' s testinony that he had been hired.
Thereafter the General (ounsel put forward no evi dence expl ai ni ng why there
shoul d have been a total departure fromthe Conpany's regul ar hiring procedures
in the enpl oynent of Mithana. |In the absence of such an explanation, it nust be
concl uded that the General Gounsel has failed to prove the allegations set forth
i n Paragraph 5(h).

Recogni zing the difficulty of her position, counsel for the
General ounsel puts forth an alternative interpretation of the facts surroundi ng
M. Mithana. Gounsel argues that when Alonari refused to let Mithana live at the
| abor canp, it was a refusal to hire him The difficulty wth this argunent is
that Alomari, Anderson and Caratan each testified wthout contradiction that
Aonari has no authority to hire. Thus, his refusal to permt Mithana to stay in
the canp cannot be translated into a refusal to hire. Even if Aonari had
permtted himto stay, he woul d not have had enpl oynent until Anderson said so.
Aonmari's refusal to permt Mithana to stay at the canp was neither a di scharge
nor arefusal to hire. S nce the conplaint does not charge Anderson wth any
wongful conduct in connection with Mithana' s enpl oynent and si nce none was
proved, | shall recommend di smssal of Paragraph 5(h). 72/

72/ S nce | have concluded the General Gounsel failed to prove a
di scharge or failure to rehire, there is no need to discuss the General Counsel's
argunents regarding the Lhion activities of Mithana or his alleged rel ati onship
to Ahned Shai bi .



REMEDY

Havi ng found the Respondent engaged in certain unfair |abor practices
wthin the neaning of Section 1153(a) of the Act. | recommend that it be ordered
to cease and desist therefromand to take certain affirnative action designed to
effectuate one policies of the Act.

To this end, | recomend:

(1) That Respondent be ordered to sign the Notice to Vrkers
attached hereto. Uoon, its translation by a Board agent into appropriate
| anguages, Respondent shall, reproduce sufficient copies in each | anguage for the
pur pose set forth herein.

(2) That Respondent be ordered to post copies of the attached Notice to Vérkers
at tinmes and places to be determned by the Regional Cirector and to | eave such
Notices posted for a period of 60 days.

(3) The Respondent be ordered to exercise due care to repl ace any
noti ce whi ch has been al tered, defaced or renoved.

(4) That Respondent be ordered to nail copies of the Notice in all
appropriate |anguages. Wthin 20 days after receipt of the Oder of the Board,
inall agricultural enpl oyees enpl oyed at any tinme during the period between
April, 1977, and Cctober 1, 1977.

(5 That Respondent be ordered to have the Notice distributed and
read in appropriate | anguages to the assenbl ed enpl oyees of the Respondent to
conpany tinme. The distribution and reading, by a representative of Respondent or
a Board agent, shall be at such tines and pl aces as are specified by the Regi onal
Orector. Followng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
enpl oyees may have concerni ng the Noti ce.

_ (6) That Respondent be ordered to conpensate its nonhourly rated
agricultural enployees for tine lost at the reading and the questi on-and-answer
period in an anount determned to be reasonable by the Regional Orector.

(7) Thus Respondent be ordered to notify the Regional Drector in
witing, wth in days fromthe date of receipt of the Oder of the Board. steps
have been taken to conply wth the Oder.

(8) That Respondent be ordered, upon request fromthe Regi onal
Orector, tonotify himperiodically thereafter in wit-
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what further steps have been taken in conpliance wth the Board s Q der.

Uoon the basis of the entire record, the findings of fact, the
concl usi ons of |law and pursuant to Section 1160.3 of the Act, | hereby issue the
fol | ow ng recomended:

GROER
_ Respondent, M Caratan, Inc., its officers, agents, successors
and assigns, shall:

(1) Gease and desist from

(a) EBEngaging in or creating the inpression of engaging in
surveillance of its enpl oyees engaged in Lhion activities.

_ (b) Threatening enpl oyees wth |oss of future enpl oynent or
reduction of working conditions because of their ULhion activities or protected
concerted activities.

_ o (c) Soliciting enpl oyees to engage in surveillance of the
Lhion activities of their fellow enpl oyees.

(d) Threatening enpl oyees wth arrest for engaging in Union or
protected concerted activities.

(e) In any other nanner interfering wth, restraining or
coercing enpl oyees in the exercise of their rights of self-organization, to form
join or assist |abor organizations to bargain collectively through
representatives of their own choosing and to engage in other concerted activities
for the purpose of collective bargaining or other mutual aid or protection, or to
refrain fromany and all such activities except to the extent that such right nay
be affected by an agreenent requiring nenbership in a labor organization as a
condi tion of continued enpl oynent as authorized by Section 1153(c) of the Act.

(2) Take the followng affirnative action which is deened
necessary to effectuate the policies of the Act:

(a) After the Notice attached hereto has been
translated by a Board agent into appropriate | anguages, sign a copy of the
Notice in each of the languages in which it is produced.

(b) Produce sufficient copies of the Notice in each
| anguage for the purposes set forth in this Qder.

(c) Post copies of the Notice as determned by the Regi onal
Drector. Said Notices shall remain posted for a period

- 46 -



of 60 days. Reasonable steps shall be taken to insure that said Notices are not
altered, defaced or covered by any other naterial. Any Notice which has been
altered, defaced or renoved shall be repl aced by Respondent.

(c) Ml copies of the Notice in all appropriate
| anguages, within 20 days after receipt of the Oder of the Board, to all
agricultural enpl oyees enpl oyed at any tine during the period between April 1,
1977, and Cctober 1, 1977.

(d) Dstribute and read the Notice to its assenbl ed enpl oyees
on conpany tine in appropriate |anguage in such tines and pl aces as are specified
by the Regional Drector. The Notice shall be read either by a Board agent or by
a representative of Respondent, as determined by the Regional Drector. Uon
conpl etion of the reading, a Board agent shall neet, outside the presence of
supervi sors and nanagenent, wth the assenbl ed, enpl oyees for the purpose of
answeri ng any gquestions whi ch enpl oyees nay have regarding the Noti ce.

(e) Conpensate its enployees in an anount determned to be
reasonable by the Regional Drector for tine lost at the reading and the
quest i on- and- answer peri od.

(f) Notify the Regional Cirector inwiting, wth in 20 days
fromthe date of receipt of the Oder of the Board, what steps have been taken to
conply wth the QOder.

(g Won request fromthe Regional Drector, notify him

periodically inwiting what further steps have been taken in conpliance wth
the Board's Qder.

_ I't is further recommended that all unproved allegation of the anended
conpl ai nt be di sm ssed.

Dated: My 11, 1978.
AGR OULTURAL LABCR RELATI ONS BOARD

o LT

beert LePr ohn
Administrative Law Gficer




[This is as official Notice of the Agricultural Labor Rel ati ons Board, an
agency of the Sate of Galifornia. DO NOT REMDVE (R MJTI LATE. ]

NOT CE TO WIRKERS

After atrial in which each side had a chance to present
their side of the story, the Agricultural Labor Relations Board has found that
we interfered wth the rights of our workers. The Board has told as to post this
NOT CE

VE WLL do what the Board has ordered, and al so tell you that
the Agricultural Labor Relations Act is alawthat gives all farmworkers these
rights:

(1) To organi ze thensel ves.
(2) To form join, or hel p unions.

(3) To bargain as a group and to choose whomthey want to
speak for them

(4) To act together wth other workers to try to get a
contract or to hel p and protect one anot her.

(5 To decide not to any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT engage in surveillance of Union neetings or of
conver sations between enpl oyees and Uhi on representati ves.

_ VEE WLL NOT threaten enpl oyees wth | oss of enpl oynent or change in
wor ki ng condi tions because of Lhion activities or protected concerted activities.

VE WLL NOT ask any enpl oyee to spy on the Uhion activities of other
enpl oyees.

VE WLL NOT threaten to have any enpl oyee arrested because of Uhi on
activities or protected concerted activities.

Dat ed:

M CARTAN | NC
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