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DEQ S ON AND CREER
On Septenber 27, 1977, Admnistrative Law Gficer (ALO Gordon
H Rubin issued the attached Decision. Thereafter, Uhited FarmVérkers of

Arerica, AFL-QO (UAW and Respondent each filed tinely exceptions and a
supporting brief, and the UFWfiled a brief in reply to Respondent's
excepti ons.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
natter to a three-nenber panel .

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings, and conclusions of the ALQ as nodified
herein, and to dismss the conplaint inits entirety.

V¢ agree wth the ALOthat the business of Respondent, taken as
a whole, is that of an agricultural enployer. . Gournet Harvesting and

Packing, 4 ALRB No. 14 (1979). Respondent's nenbers entrusted to it the

responsibility inter alia, for



supervi sing the harvesti ng operation, naking the day-to-day business
decisions and virtually all significant decisions in regard to the
harvesting, representing their interests concerning wage-rate adj ustnents,
providing all the na or equi pnent used for the harvest, transporting the
fruit to the packi ng shed through a subcontract or by its own vehicl es,
packing and marketing the fruit,¥ and financing all the foregoing. In
contrast, the role of San Gabriel Valley Labor Association is largely
limted to bookkeepi ng and the nai nt enance of a | abor canp used by sone of
Respondent ' s enpl oyees. Respondent’'s nore substantial and per nanent
interest in the ongoing agricultural operation and its greater control over
the enpl oyees' terns and conditions of enpl oynent |ead us to concl ude that
it isthe primary agricul tural enpl oyer.

The WFWexcepts to the ALOs failure to find that Respondent
violated Section 1153(c) and (a) by laying off enpl oyees in the Rafael
Gonzal ez crew for two weeks in July 1976. As this natter was neither
alleged in the conplaint nor fully litigated,? at the hearing, we nake no
finding inregard toit.

V¢ find no nerit in the UFWs exception to the ALOs

Y Al fruit harvested and packed by Respondent, and only such fruit, is
narketed by (K San Antonio Fruit Exchange, a district exchange of the type
necessary to narket fruit through Sunkist; every nenber of the Board of
Orectors of this exchange is al so on Respondent's Board of Drectors, and
Respondent ' s general nanager is al so enpl oyed by the exchange.

Z Np Party argued at the hearing that this |ayoff constituted a viol ation
of the Act; Respondent neither cross-exam ned wtnesses nor of fered
testinony wth respect to this layoff and only the Charging Party addressed
this layoff issue subsequent to the hearing inits briefs.

5 ALRB No. 15



finding concerning the August 19, 1976 termnation of the Gonzal ez crew
Respondent elicited uncontradi cted evidence that no nore work was avail abl e
for the Gonzal ez crew when it ceased work. A though two foremen with | ess
seniority than Gnzal ez, Horentine Navarro and Jorge Guznan, continued to
work until early Novenber, the General (ounsel did not establish that
Respondent nai ntai ned a seniority systemwth respect to either forenen or
crew nenbers. Mreover, the record indicates that two crews were laid of f
before the Gonzal ez crew As the Gonzal ez crew was not replaced during the
renai nder of the harvest season, it woul d appear that Respondent found that
the remaining crews satisfied its harvest requirenents. It is al so noted
that Gonzal ez had stopped his harvest work in August the previous year.¥

V¢ reject the ALOs finding that the General Gounsel established
a prina faci e case that Respondent discrimnatorily refused to rehire
Gnzalez and his crewin January 1976. There is no evidence in the record
that there was any work available for a foreman or crew when Gonzal ez
applied for work wth Respondent in January 1976. V¢ note that in the
precedi ng year, nzal ez began worki ng for Respondent at the end of
February, substituting for another foreman, and did not begin working wth
his own crewuntil early March 1975.

TEHTTETTTETTTT]

3/Ve find nerit in the UFWs exceptions to the AOs findings as to the
duration of the harvest season, the timng of the crewlayoffs and the
| ocation of Horentine Navarro's harvest activity. However, we find that the
ultinate findings and conclusions of the ALOin regard to the di scharge

al legation are supported by the record as a whol e.

5 ALRB No. 15



GROER

Pursuant to Section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board hereby orders
that the conplaint be, and it hereby is, dismssed inits entirety.
Dated: February 28, 1979
GRALD A BROM Chai rnan

RCBERT B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber

5 ALRB Nb. 15



CASE SUMVARY

Gorona ol | ege Hei ghts Orange 5 ALRB No. 15
and Lenon Associ ati on Gase Nbs. 76-CE47-R
77-C& 2-X

ALO DEA S ON

Applying the analysis set forth in Napa Vall ey vineyards, Go., 3 ALRB No. 22
(1977), the ALOrejected Respondent's defense that the San Gabriel Valley Labor
Assocl ation (Association), and not Respondent, is the agricultural enpl oyer of the
enpl oyees here invol ved, concludi ng that Association essentially functioned as a
| abor contractor for Respondent. Respondent is an association of citrus growers,
whil e Association is an entity which provides services to both citrus and grape
growers. In reaching his conclusion, the ALOnoted that Association's activity was
limted to providing a central i zed accounti ng and bookkeepi ng function, operating a
| abor canp for sone of Respondent's harvest workers, and witing paychecks for
harvest workers and forenen used by Respondent, and that Association in no way
supervi sed the forenen during the harvest. In contrast, the AAO noted that the
grower nenbers of Respondent had given it conpl ete authority to direct the harvest
of their groves, and that Respondent supervi sed the harvest, supplied or paid for
all the necessary harvest equi pnent, had responsibility for getting the fruit to
t he packi ng house, nade all necessary decisions regardi ng the harvest, and sel ected
and supervi sed the crew forenen and sonetines even the pickers.

The ALO dismssed four allegations of alleged violations of Section 1153(a) on
the ground that they were barred by the six-nonth limtation period set forth in
Labor Gode Section 1160.2. The ALO al so dismssed the all egation that Respondent
violated Section 1153(c) and (a) by laying off foreman Rafael Gonzal ez and hi s
crew Athough the ALOfound that the General Gounsel established a prima facie
case that the |ayoff was notivated by Respondent's desire torid itself of the
Gonzal ez crew, whi ch had engaged in concerted activity and incl uded several visible
and active U”Wsupporters, he al so found that Respondent adequately rebutted the
General ounsel ' s case by denonstrating that the | ayoff was occasi oned by a
reduction in the work force necessitated by the decline of the harvest season.
However, the ALOfound that Respondent did not sufficiently justify its refusal to
rehire Gnzal ez when the next harvest season began and, based on the General
Gounsel 's prima faci e case, concluded that Respondent had viol ated Section 1153(c)
and (a) by failing or refusing to rehire Gnzal ez.

BOARD DEA S ON

The Board affirnmed the ALO s deci sion that Respondent's busi ness, taken as a
whol e, was that of an agricultural enpl oyer, citing Gournet Harvesting and Packi ng,
4 ALRB Nb. 14 (1979). The Board reasoned that Respondent's nore substantial and
pernanent interest in the ongoing agricultural operation and its greater control
over the enpl oyees' terns and conditions of enpl oynent establish that it is the
prinary agricul tural enpl oyer of the enpl oyees here involved. The Board affirned
the ALOs conclusions regarding the alleged unfair |abor practices wth the excep-
tion of the refusal-to-rehire allegation. As to that allegation, the

5 ALRB Nb. 15



Board reversed the ALQ noting that there is no evidence in the record that
there was work avail abl e when Gonzal ez applied for rehire in January of 1976,
and that at the begi nning of the previous harvest season he had not started
working as a substitute foreman until late February and did not begi n working
wth his ownh crewuntil early March. Accordingly, the Board di smssed the
conplaint inits entirety.

* * *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* k%

5 ALRB No. 15 2.
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DEO S ON

STATEMENT F THE CASE

ARDONH RBN Admnistrative Law Gficer: This case
was heard before ne at Rverside, Galifornia, on July 27, 28,
part of the 29th, part of August 2, and August 3, 4, 5 and 6,
1977 (on part of July 29, August 1,
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and part of the 2nd, 1977, the hearing was in recess for the

pur pose of examnation by the parties of docunents produced by the
Respondent and the San Gabriel Valley Labor Association pursuant to
Subpoenas Duces Tecum). Al parties were represented. The

Gonpl ai nt al | eges that the Respondent, OQCRONA QOLLEGE HE GHTS
CRANGE AND LEMON ASSOO ATION (GH), violated 88 1153 (a) and (c) of
the Agricultural Labor Relations Act (the Act). The Gonplaint is
based on-two charges filed by the Uhited FarmVWrkers of Anerica,
AFL-A O (the Wnion), consolidated herein for hearing. Copies of
the charges were served on the Respondent as admtted inits
Answer. Briefs in support of their respective positions were filed
after the hearing by all parties.

Uoon the entire record, including ny observation of the

deneanor of the wtnesses, and after consideration of the argunents
and briefs submtted by the parties, | nake the fol | ow ng:

FI ND NS GF FACT

l. Jurisdiction.

Inits Answer, Respondent has admtted that the Lhion is
a | abor organization representing agricultural enployees wthin the
neani ng of 8§ 1140.4(f) of the Act, and | so find.

Respondent QCH is a non-profit associ ati on organi zed
under the laws of the Sate of Galifornia, conposed of nore than
150 individual owners of citrus orchards in and around the area of
Rverside Gounty, CGalifornia. GQOH operates a citrus packi ng house
and, in conjunction wth other narketing associations, narkets
nenbers fruit. For the reasons set forth below | find that the
Respondent, QCH is an agricultural enpl oyer wthin the neani ng of
§ 1140.4 (c) of the Act.

A D scussion of the Facts.

Respondent has denied in its Answer and throughout the
proceeding that it was an enpl oyer subject to the Act. Its
position I's based on the uncontradicted facts that the actual
picking of fruit was done by pickers and crew forenen who were paid
by checks drawn on the account of the San Gabriel Valley Labor
Association (SG/), a nonprofit cooperative association. Nearly all
nenbers of CCH



are al so nenbers of SG/, although they need not be and in apparently
a fewinstances, are not. SG/ has a total nenbership in excess of
450 growers and handl es paynents to pickers and crew forenen who
pick for nmenbers of two other cooperative citrus packi ng houses and
various individual grape growers. In order to use the services of
SQV/, a grower nust be a nenber of SG/ |In addition to nmaking the
actual paynents to pickers and crew forenen, SGV provi des vari ous

ot her benefits including nedical insurance, vacation and pension
benefit plans and naintains a | abor canp whi ch consi sts of
facilities for |lodging, food, recreation, education and the |ike.
However, pickers and crew forenen need not utilize these latter
services of SG/ and it was apparent fromthe testinony that a great
nmany do not do so. (They live in the area and contact or are
contacted for work by crewforenen or sinply apply on a day to day
basis at the labor canp.) SO/ is governed by a Board of Drectors
of nine persons, two of whomare associated wth GQOH one is a
grower nenber and the other is Art Peterson, the Assistant Packi ng
House Manager and Supervisor of the Field Departnent of CCH Al

| abor charges, including operating overhead are billed directly to
QH on a weekly basis for those pickers and crew forenen worki ng for
QH nenber growers. GCH al so naintains a revol ving fund covering
noni es obtai ned fromjoint GOH SOV nenber growers for SOV
operations, which fund is under the control of QCH exclusively. In
addi tion, although SGV provi des sacks, gloves and clippers to the
pickers, it requires a refundabl e deposit fromeach picker for these
Itens and bills the actual cost of themto QH as part of its

over head char ge.

In contrast to the foregoing, QH controls all phases of
the actual harvest, including supervision of the actual picking for
qual ity control purposes. Thus, GOH provides all |adders, bins,
boxes, trucks (those used in the orchards are owed by GCH and
those carrying the fruit fromthe orchards to the packi ng house are
by contract haul er, pursuant to contract wth Q) and forklifts
used in the harvest. QH personnel in the F eld Departnent determne
not only the schedul e of orchards for picking and the anount and
size of fruit to be picked, but nost inmportantly, they sel ect and
assign the crewforenen to do the job, sonetines formnew crews and
recruit pickers. Alarge nunber of the crew forenen picki ng GCH
ngng)er orchards have picked for QH for many years. (See R Ex.

19. It



Is crucial to the packing house that the picking be done correctly
and pursuant to a specified standard of quality control. It is
obvious that this task is greatly facilitated for the packi ng house
and the FHeld Departrent which is responsible for the harvest, to
have know edgeabl e, experienced crew forenen that know t he
standards insisted on by the F el d Departnent and have shown by
past performance that they are capabl e of neeting those standards.
The assistant Feld Supervisors for QH such as R S "Short"
Reeves, Leo Guevara and others carefully nonitor the quality of the
pi cki ng and nake sure that the hours worked by the pickers are
accurate. (A though the pickers are paid on a piece rate basis,
they are al so covered by the mni numwage | aw )

Mich testinony at the hearing concerned the de-
termnation of the wage rate recei ved by the pickers and who sets
it. Respondent contended that SG/ set the rate while the General
Gounsel and the Lhion maintained it was set by GQH O the basis
of the testinony at the hearing, it appears that a "prevailing
rate” is adopted in the area as a base for the various ki nds and
varieties of fruit. There is apparently participation in setting
this rate by the various packi ng house representatives based on
I nfornation fromgovernnental sources as to conparabl e wage rates
throughout the state. The base rates are generally changed only at
t he begi nning of the season but the anount actual |y pai d nmay be
adj usted upward during the season depending on the difficulty in
pi cking encountered in a particular orchard. (The rate for |enons
Is set by neans of a rate table - REx. 6 - which is based on an
average of the volune of fruit picked. The rate varies dependi ng on
a sanpl e average of boxes picked. The various rates for various
vol unes contai ned on the table are thensel ves revi sed every season
or every fewseasons.) It is not clear fromthe testinony
specifical ly which organi zation or entity actually determnes the
prevailing rates. However, it is clear that GCH has the final
authority wth respect to the anmount to be paid to pi ckers worki ng
inits nenbers orchards Wile normal |y the prevailing rate i s used,
in the case of lenons especially, it Is sonetines not econonical |y
feasible to pick a grove wthout incurring a | oss based on the
price then being paid for the fruit in the market. In such case,
QH personnel (generally Art Peterson) direct that a grove not be
pi cked or check wth the nenber grower to determne whet her the
grower wants the grove pi cked anyway even though a loss is likely
toresult. For rates to be paid in excess of the prevailing rate
(wth the exception of



| enons whi ch are only picked pursuant to the rate table), GOH nust
give its approval. Generally, the crewforeman wll indicate to
one of the QCH F eld Supervisors that the rate shoul d be hi gher
because of the difficulty in picking a particular orchard. The GCH
supervisor wll either agree, disagree or consult wth At
Peterson, the head of the Field Departnent. Arate wll ultinately
be set and often that rate wll not be known until the picking is
wel I under way. (This is always true for | enons because until a
sufficient volune is picked, the information necessary to apply the
rate schedul e is not known.) The bottomline, then/ is that QH
as the purchaser of the pickers' services, ultinately decides the
wage rate it wll pay and the pickers, often after having worked a
substantial part of the day, wll then be told what the rate is.
(0 course, If the orchard presents no particular difficulty, the
pi ckers may be told at the beginning of the day that the prevailing
rate wll apply.)

Testinony was present ed by Respondent through Xavi er B edra,
Manager of SG/ and Horentine Navarro, a crew foreman, that M. P edra
has the sole authority to set the rates. This testinony is sinply not
credible inlight of the overwhel mng economc interest of GQCH (on
behal f of its grower nenbers) that a rate not be set too high so that a
negative economc return would result. In determning that SG/is not
the enpl oyer under the Act, it is necessary to understand the inportant
role of the crewforenan. Testinony was presented by wtnesses for both
the Respondent and the General (ounsel, that the crew forenan was often
expected to recruit his onn crew Art Peterson, for exanpl e, urged
crew forenan Rafael Gonzales in early 1976 or 1977 to recruit a good
crew and be avail abl e when needed. Xavier F edra communi cated wth
Gonzal es in Septenber 1976 and later to urge himto get a crew
together. Pickers frequently sign on wth a crewforenan for a few days
or weeks wthout ever going to the |abor canp. Their names are sinply
added to the tine sheets filled out by the crewforenen and they are
pai d accordingly for the work performed by SG/ check. Thus, it 1s clear
that SO/ provides prinarily a centralized accounti ng and bookkeepi ng
operation for the benefit of grower nenbers and that it perforns no
function in regard to the actual harvest operations. Inthis regard, it
Is significant that during the peak enpl oynent period of 1976, 655
pi ckers were working while in excess of 3,000 pickers were "on the
boloks"fof SG/ for the year. Inviewof this disparity, the crucial
role o



the crew foreman becones apparent. The crew foreman is generally
responsi bl e for having a crewwhich is sufficient to do the job.
A though he apparent|ly can and does get pickers through the | abor
canp directly, this is not in any way an excl usi ve source of
workers. (n occasi on, QX personnel al so direct pickers to
certain crews. (Testinony of Julio Torres that "Short" Reeves
assigned himto a crewand |l ater reassigned him)

There was testinony in the hearing regardi ng changes in
the By-Laws of OQCH authorized by the Board of Drectors in 1976.
The substance of the changes aut horized was to del et e references
to "picking" or "harvesting" by QCH These changes have not yet
been acconpl i shed. Respondent contends that these changes were
nerely for the purpose of elimnating obsol ete provisions dating
to 1964 when the original By-Laws were adopted. At that tine, QH
did directly hire the pickers and crew forenen and pay themwth
QH checks. Paynent by QCH checks ceased in 1968 and paynent by
SGV/ checks began. Gher than this change, operations of GQCHin
regard to the harvest have been substantially unchanged. In any
event, the provisions of the By-Laws are not determnative of the
I ssue of whether QCH or SGV is the enpl oyer for purposes of the
Act .

§ 1140.4(c) of the Act provides as foll ows:

"The term"agricultural enployer” shall be
liberally construed to i ncl ude any person acting
directly or indirectly inthe interest of an

enpl oyer inrelation to an agricultural enpl oyee,
any individual grower, corporate grower, coopera-
tive grower, harvesting association, hiring
assocl ation, |and managenent group, any
associ ati on of persons or cooperatives engaged in
agriculture, and shall include any person who
owns or | eases or manages | and used for
agricultural purposes, but shall exclude any
person suppl ying agricul tural workers to an

enpl oyer, any farmlabor contractor as defined by
Section 1682, and any person functioning in the
capacity of a |abor contractor. The enpl oyer
engagi ng such | abor contractor or person shall be
deened the enpl oyer for all purposes under this
part."



The General (ounsel contends that SG/ cannot be an
"agricultural enployer" under the Act because it is specifically
excl uded under the terns of the above definition. {". . . any
person functioning in the capacity of a labor contractor." SGQV
has a federal |abor contractor license [C P. BEx. 3] but is
exenpt fromGlifornia |icensing provisions because it is a
nonprofit association -Labor Code § 1682.5.) However, as pointed
out by Respondent, the Board has held in Kotchevar Brothers, 2
ALRB No. 45, (1976), page 6, that the nere fact that one is a
| abor contractor under 8 1682 of the Labor Gode, does not pre-
clude it frombeing an "agricultural enployer" as well if it
perforns other functions.

"It is Wl ker's ability to supply costly equi pnent
used in the harvesting operations, and to assune
responsibility for getting the grapes to the

w nery, which prinarily accounts for his

relationship to this enployer. ... In the
under standi ng of the industry, Vélker is a custom
har vest er .

In our judgnent, a customharvester falls
wthin the statutory definition of
"agricul tural enpl oyer’ even though sone of the
functions which he perforns are those typically
associated wth a | abor contractor. "

Thus, while Kotchevar Brothers would permt a finding
that SG/ was an agricultural enpl oyer under the Act, even though
it were also a labor contractor, such a finding nust be based on
the functions which it perforns. Here, contrary to the situation
I n Kotchevar Brothers, SGV does nothing but provide centralized
account i ng and bookkeepi ng functions and nai ntai n | abor canp
facilities for some of the workers. It al so wites paychecks for
crew forenen but in no way supervises themin the harvesting
operation. (Testinony to the contrary by Respondent's w t nesses
Is not credited because of the conplete control over the harvest
operations nai ntained by QCH F el d Departnent personnel.) 1In
addition to supervising the harvest, GQCH al so supplies or pays
for all the necessary equi pnent used in the harvest and is
responsi bl e for getting the fruit to the packing house. In Napa
Vall ey M neyards, (.




3 ALRB No, 22 (1977), page 11, the Board hel d that the
determnation of "agricultural enployer" depends on the "whol e
activity" of the organization or entity'. It is clear inthis
case that the individual grower nenbers of QCHwhich direct it to
conduct the harvest of their fruit (all but a fewof QH s
nenbers), give to GCH conpl ete authority to acconplish that
function. Wth the single exception of the situation invol ving
possi bl e negative returns fromthe harvest, QH nmakes al |

deci sions necessary to the harvest for its nenbers, including the
sel ection and supervision of the crew forenen and soneti nes even
the pickers. The Board stated in Napa Valley Mneyards , .,
page 12, as fol | ows:

“... [We have focused on all the functions of
the conpany, that is, on what it actually does, to
reach our conclusion that it is an agricultural
enpl oyer wthin the neaning of Section 1140.4 of the
Act. Ve further find it supports the purposes of our
act which includes the right of agricultural em
pl oyees ‘to negotiate the terns and conditions of
their enpl oynent* (Section 1140.4) to find this
conpany to be the enployer. Here it is the conpany,
and not the | andowners, which determnes the terns
and conditions of the workers' enploynent and thus it
best serves the interest of the workers to negotiate
directly wth the conpany as their enpl oyer."

For these reasons, | find that Respondent GCH neets the
description in 8 1140.4 (c) of the Act of a "harvesting
associ ation" and, therefore, is an "agricultural enployer” in
relation to the workers who pick its nenbers orchards.

I1. The Alleged Unfair Labor Practices

The Gonpl ai nt, dated March, 27, 1977, alleges that the
Respondent viol ated 88 1153(a) and (c) of the Act by certain
conduct culmnating in termnation of a crew of pickers and their
crew forenan and by refusal to rehire thembecause of their
concerted activities in protesting the terns and conditions of
enpl oynent and in




order to discourage their self-organization rights. The Gonpl ai nt
was anended by oral notion on August 4, 1977 (wth witten anendnent
tinely filed) to include the nanmes of those individuals listed in G
C Ex. 11 as enployees affected by the all eged unfair | abor

practi ces.

Respondent denies that it engaged in the alleged unfair
| abor practices or that it wongfully termnated the affected
enpl oyees or that it refused to rehire them

A D scussion of the Facts.

Initially, Respondent clains that the unfair |abor
practices alleged in 88 6(a) through (d) of the Conplaint are barred
by the provisions of § 1160.2 of the Act because they show on their
face that they occurred nore than six nonths prior to the filing
wth the Board of the charges on whi ch they are based. Respondent
noved to dismss these allegations and the noti on was taken under
advi senent. General ounsel, at page 8 of its Brief, concedes that
the charges were filed beyond the statute of limtations. The Uhion
does not dispute the late filing but argues that the statute of
limtations should be tolled for the period in 1976 that the Board
was wthout sufficient funds to fully operate. However, inasnmuch as
filing ..wth, the Board coul d have been acconplished by nerely
nai |l ing copi es of the charges to the Board in Sacranento, | find
that the charges were filed beyond the six nonth statute; the
statute was not tolled and, accordingly, the notion of Respondent to
dismss paragraphs 6 (a) through (d) of the Gonplaint is granted.

Renmai ni ng paragraph 6 (e}, as anended, alleges that the
termnation of the crew of Rafael (nzal es on August 19, 1976 and
the subsequent refusal to rehire the crewviolated the Act. It is
uncontested that on August 19, 1976, Gonzal es' crew contai ned t hree
active union nenbers, Julio Torres, Sal onon Borja and his brot her,
Felix Borja. Respondent's representatives, prinarily Art Peterson
and Leo Quevara, knewthat Torres and the Borjas' were union nenbers
and active intrying to i nprove the wages and working conditions of
the pickers. This know edge was derived fromthe fol | ow ng
undi sputed incidents, testified to by wtnesses for both General
Gounsel and Respondent :

a) February (or January) 1976 - Leo Quevara neets Julio
Torres driving out of an orchard in which he was not working t hat
day and ascertains that he was engaged



in union organi zati onal efforts on the | unch break.

b) March 1976 - The Borja brothers and Hiunberto Navarro
engaged in concerted activities in the orchard to change bins to
boxes because of the difficulty of picking that particul ar orchard
wth bins. They were termnated the next day but after filing an
unf ﬁhr | abor practice charge were reinstated and the charge was
W t hdr awn.

c) June 1976 - Julio Torres and ULhion representatives
neet wth At Peterson concerning hi gher wages.

d} July 1976 - Julio Torres and Sal onon Borja are
spokesnen for the crew of Rafael Gonzales in trying to get increased
wages. nzales, hinself, initially contacts Art Peterson to convey
feeling of crewthat piece rate is too low The crew stops working
and Torres and Borja talk wth Leo Quevara and others. No response
was forthcomng that day and they | eave the fields w thout having
worked that day about 3 or 4 o' clock. About two or three days |ater,
the entire crewis stopped fromworking for a two week period while
crew forenan Gonzal es took a previously schedul ed vacation. It was
the understandi ng of the crewthat they woul d have a substitute
forenan for the two weeks but this, did not result.

h August 19, 1976, the crew of Rafael (onzal es,
including Torres and the Borja brothers, is told that there is no
nore work for them The General Counsel and the Lhion urge that in
light of the certain know edge by Respondent of the concerted
activities of Torres and the Borja brothers, the termnation of
these workers and the rest of Rafael Gonzales’ crewis a violation
of the Act. General (ounsel further supports the contention by
offering testinony that other crews continued to work on QCH nenber
orchards after August 19th. n the other hand, Respondent presented
credi bl e though, not uncontradicted testinony that the 1975-76
citrus season came to an end wthin a fewweeks after August lath,.
During the height of the season, QCH used ei ght crews for picking.
Gonzales’ crewwas the third to be laid off. e week | ater, another
QH crewwas termnated | eaving four crews working. & these, two
were working in the Escondido area of San O ego Gounty and conposed
of workers living in that |ocal area and recruited by the crew
forenen. The crew forenen of the two crews
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continuing to work for GHin the Rverside area, Ruben Sal azar and
Gerardo Mranda, were both very experienced, having worked as crew
forenen in the area since 1956 and 1961, respectively (see R Ex.
19). Respondent denies that crew forenen or pickers are hired on
the basis of seniority but points out that even if this were the
standard, Rafael (onzal es, a crew foreman since the latter part of
the 1960's had less seniority than either of the two forenen working
inthe Rverside area after August 19th. Accordingly, the evi dence
shows, and | so find, that the Respondent did have a legitinate
busi ness purpose in termnating the crew of Rafael Gonzal es on
August 19, 1976. Put sinply, the harvest was nearly over for that
season and the work was running out. Rafael Gonzal es testified that
his crew stopped picking in the mddl e of the day when there was no
nore fruit to pick in the orchards in which they were working.

The General Gounsel and the WLhion contend that the
incidents alleged in paragraphs 6(a) through 6(d) of the Conpl aint,
whi | e not conduct upon which violations of the Act can be directly
based because of the bar of the six nonth statute of limtations,
are nonet hel ess strong indications of Respondent's anti-uni on
aninus. n the other hand, Respondent deni ed any anti-uni on ani hus
in general, and specifically denied certain anti-union statenents
attributed to its personnel or SOV personnel who testified at the
hearing. Respondent al so obj ected to testinony on hearsay grounds
by the General Gounsel w tnesses of secondhand statenents rel ayed to
themby their crew foremen indicating anti-union threats by QCH
personnel . Wthout recounting the testinony on each all eged
Incident, | find that the alleged statenents and/ or conversations by
t hensel ves, and in the absence of any evi dence of specific
discrimnatory acts closely related in tine to them are not
per suasi ve enough to show anti-union aninmus to a significant extent.
This finding, however, in no way detracts fromthe fact that
Respondent was clearly aware of the union sentinents and
proclivities to protect-concerted activities of Torres and the Borja
brot hers, as described above.

It is clear that the Uhion perceived the termnation of
Gonzal es' crew on August 19th, to be a violation of the Act and
shortly, thereafter filed a charge. Oh this record, the termnation
of a crew containing active union nenbers does support an i nference
that the termnation was a violation of the Act. It is incunbent on
the enpl oyer, therefore, to present any business justification which
It
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nay have, for the action taken. Respondent has done so, as set
forth above, and in weighing the justification against the action
taken, | amconpelled to find, and do so find, that the termnation
of the crew on August 19th'was justified by econom c circunst ances
and not discrimnatory as to the crewor its foreman. NLRB v. G eat
Dane Trailers, Inc., 388 US 26 (1967); NLRB v Heetwod Trail er
G., 389 US 375 (1967).

The Gonpl aint, however, also alleges as a violation, the
failure to rehire the crew of Rafael (Gonzal es for the 1976-77
season. Testinony at the hearing supports a finding, and I so find,
that Gonzal es was a conpet ent and experienced crew forenan and t hat
he had previ ously worked many seasons pi cking the orchards of QCH
nenbers. Likew se, there was no testinony at all to indicate that
Torres and the Borja brothers were anything other than conpetent,
qual i fied pickers. Accordingly, under nornal circunstances, it woul d
be expected that Gonzal es woul d be rehired for the QCH 1976- 77
season and that the pickers al so woul d work on crews picki ng GCH
nenbers' orchards, as they had done in the past. S nce this did not
happen, a pertinent question is raised as to why a relatively |ong-
standi ng seasonal enpl oynent relationship did not continue. If it
was because the enpl oyer, Respondent OQCH w shed to avoi d having a
crew pick for it which contained pickers active in the Uion (and
who had engaged in protected concerted activities during the | ast
season), it would be a violation of the Act. Just as in the
situation, above, regarding the termnation of the crew on August
19th, this record supports an inference that the failure to rehire a
crew headed by Rafael onzal es for the 1976-77 season is a violation
of the Act. Against this inference nust be neasured Respondent's
busi ness or economc justification, if any, or other nondi scrim -
natory reasons for not rehiring a crew headed by Rafael Gonzal es.

Xavi er Piedra, manager of SOV, testified that in early
Sept enber, 1976, he contacted Gonzal es and asked himto get a crew
together and be ready to start picking grapes and, |ater, |enons,
for enployers other than QCH P edra also testified that he sent
letters to nenbers of Gonzal es crew on August 19, to urge themto
report for work in grapes and | enons for other, enployers. Two
points are significant inregard to this testinony. Frst, since SG/
Is not the enployer herein, its offer of work is relevant only to
the issue of mtigation or back pay. Secondly, Fedra s
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actions, comng as they did on the heels of the first unfair |abor
practice charge (alleging termnation for union activities), served
on GCH on August 25, 1976 (R Ex. 1), seemparticularly related to
the fact that the charge was nmade (note the prior incident in Mrch,
1976.) Wth over 3,000 pickers "on the books" the apparently special
treatnent accorded the nenbers of Gonzales' crewin terns of a
special request to cone to work is rather obviously an attenpt to
counter the allegations in the charge.

h the other, hand, in January, 1977, Gonzal ea contacted
"Short" Reeves of QCH about working in the harvest then getting under
way. Reeves referred himto Xavier Piedra (SG/) wth the expl anati on
that he (Reeves) coul d no | onger do anything and that things were now
"changed." (Gonzal es also testified that he had a simlar conversa-
tion wth Art Peterson but there is confusion in the testinony about
the year this occurred. The context suggests it was January, 1977,
but (?onzal es said it was 1976. In any event, it does not contradict
Gonzal es' testinony that he sought re-enpl oyrrent wth QHin January,
1977.) After his conversation(s) wth QH Gnzal es contacted R edra
and asked to go back to work for GQOH pointing out that a new crew
forenan had begun to pick for QOH PFedra did not refer himfor work
at that tine but, shortly thereafter, on or after January 18, 1977,
he was referred the the La Verne co-op, for which he worked
intermttently until June or so. | believe it is significant that
Gnzal es was referred for work shortly after the union prepared a new
charge against QCH (date of preparation is listed as January 14, 1977
filed wth the Board January 19, 1977) alleging an unfair |abor
practice in fa| ling to rehire himfor the 1976-77 season (R Ex. 2).
S nce Gonzal es® abilities as a crew foreman are not chal | enged by GQCH
per sonnel and because he worked on the orchards of GCH nenbers for
the nine or so prior years, | cannot find any busi ness or economc
justification for the failure to rehnire Gnzal es as a GCH crew
foreman for the remai nder of the 1976-77 season. In fact, none was
even of fered by Respondent. As noted above, it was @nzal es™. crew i n
July, 1976, which stopped working to protest the wage rate, and
whi ch, contai ned the nost active and wel | known uni on nenber s
(Torres, and the Borja brothers). |I find, therefore, that the
testinony strongly supports an inference that-@nzal es was not
rehired by QCH as a crew forenan because GCH personnel were
dissatisfied wth the concerted activities of nenbers of his crew
during the prior season and wth his failure or inability to prevent
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such activities and sought to avoid such probl ens during the then
current season. As indicated, no contradictory evidence was of fered by
Respondent. (The testinony by Respondent’'s wtnesses that SGQV/
personnel do the hiring and assi gnnent of crew forenen for QHis
sinply not credible on this record.)

Respondent takes the position that the crew forenen are
supervi sors under § 1140.4(j) of the Act and, therefore, are not
entitled to protection thereunder. S nce the above section defines
"supervi sor" as one who has "the responsibility to direct" enpl oyees,
it appears that crew forenen are properly classified as supervi sors.
The General Gounsel's Brief, page 12, does not dispute this. It is
argued, however, that a supervisor is entitled to protection where the
action taken against himis ained at penalizing enpl oyees for union
activities or other protected conduct. Donel son Packing Go., Inc.,
220 NLRB 159, 90 LRRM 1549 (1975); R oneer Dxilling Go., Inc., 162
NLRB 918, 923, 64 LRRM 1126 (1967), enfd. in pert, part 391 F. 2d 961,
67 LRRM 2956 (10 th dr. 1968). | find that the refusal to rehire
Gonzal es as a OH crew forenan did have the effect of communi cating
the position of QHthat it did not wsh to utilize crew forenen who
permtted or pickers who engaged in union or other concerted activity
and, therefore, on the basis of the authorities, cited above, | find
that the refusal to rehire Rafael Gonzal es as a QCH crew forenan was
f(r)]r an inproper purpose and that he is entitled to the protection of
the Act.

The anended Conpl ai nt, paragraph 6(e), al so alleges that
an unfair labor practice was coomtted by the refusal to rehire the
crewworking wth. Gnzal es on August 19, 1977. However, in view of
the | arge nunber of pickers who may work on and off for a particul ar
crew foreman during a season, and in the conpl ete absence of any
evi dence that any nenbers of the crew on August 19, 1976 requested re-
enpl oyment with QCH for the 1976-77 season, | amconpel | ed to find,
and do so find, that no nenber of the crewis entitled to personal
relief under the Act as a consequence of the refusal to rehire
Gonzal es as a crew forenan.

QONCLUSI ONS GF LAW

l. Respondent, GCH is an agricultural enpl oyer wthin the
terns of § 1140.4 (c) of the Act.
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I1. The charging party, Uhited Farnworkers of America, APL-
dQ the Whion, is a labor organization wthin the terns
of § 1140.4(f) of the Act.

[11. The failure of QCHto rehire crew fornan Raf ael
Gonzal es in January, 1977, for the harvest season then
under way was an unfair |abor practice and viol ated 8§
1153(a) and (c) of the Act.

V. Rafael Gonzal es, al though found to be a "supervisor" under §
1140.4 (j) of the Act, is entitled to the protection of the
Act because the failure to accord himprotection in the
circunstances of this case woul d adversely affect enpl oyee
rights under the Act.

The Renedy

Havi ng found that Respondent has engaged in an unfair
| abor practice, | shall recommend that it cease and desi st
therefromand take certain affirmati ve action desi gned to.
effectuate the policies of the Act. Uoon the basis of the
foregoi ng findings of fact and concl usi ons of |aw and the entire
record in this case, and pursuant to § 1160.3 of the Act and 8
20279 of the Board's Regul ations, | hereby issue the fol | ow ng
r econmendat i on:

ORDER

Respondent, orona llege Heights Qange and
Lenon Association, its officers, agents, successors and
assi gns, shall:

1. GCease and desi st from

(a) Interfering wth, restrai ning and coercing enpl oyees
inthe exercise of their right to self-organization, to form join,
or assist |labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other
concerted activities for the purpose of collective bargaining or
other nutual aid or protection, or to refrain fromany and all such
activities (except to the extent that such right may be affected by
an agr eenent
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regui ring nenbership in a labor organization as a condition of
enpl oynent as authorized in 8 1153(c) of the Act), by way of
discharge, refusal to rehire, or other discipline for engaging in
such activities.

2. Take the followng affirnative action which is
necessary to effectuate the policies of the Act:

(a) CGfer Rafael Gonzal es enpl oynent as a crew
forenman for the 1977-78 season.

(b) Mike Rafael onzal es whol e for any | oss of earni ngs
suffered by the refusal to rehire hi mbegi nning January, 1977, the
determnation of the actual anount thereof to await further
proceedi ngs by the Board.

(c) Qve to each crew foreman enpl oyed for the 1977-78
season sufficient copies of the foll ow ng NOI CE TO BEMPLOYEES (to be
printed in English and Spanish) to distribute personally to each
enpl oyee as he or she first begins working in that crew during the
season and post said NOMMCE in a promnent place on all vehicles
used by GQOH personnel engaged i n harvest supervision for the
duration of the 1977-78 season.

ITIS FURTHER GRCERED that the al | egati ons contai ned in
paragraphs 6(a) through (d) and that part of (e) referring to
termnation of the crew not specifically found herein as viol ations
of the Act, shall be, and hereby are, di smssed.

DATED  Septenber 27, 1977.

Bodnt UL

"TARDONH RABIN
Admnistrative Law Gficer
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NOT CE TO WIRKERS

After atrial where each side had a chance to present their facts,
the Agricultural Labor Relations Board has found that Gorona (ol | ege
Hei ghts, O ange and Lenon Associ ation, and not the San Gabriel Valley
Labor Association, is the enpl oyer of the workers who pick the fruit
of our grower nenbers. The Board has al so found that we interfered
wth the right of our workers to freely decide if they want to join a
uni on when we did not rehire a crew foreman, Rafael Gonzales, in
January, 1977, because he had a crewin 1976 that had very active

uni on nenbers init.

The Board has told us to have our crew forenmen pass out this
noti ce to each of our workers this season, and to post it on the
vehi cl es used by our field supervisors. Ve wll do what the

Board has ordered and al so tell you that:

1) Ve wll offer Rafael Gonzal es enpl oynent as a crew fornan
for the 1977-78 season and pay hi mfor any noney | ost by hi mbecause
we refused to rehire himin January, 1977.

2) Ve wll not discharge, refuse to rehire or otherw se

di sci pline workers who exercise their rights to self-
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organi zation, to form join, or assist |labor organizations, to
bargai n col | ectively through, representatives of their choosing
and who engage in other concerted activities for the purpose of
col l ective bargaining or other mutual aid or protection, or who
refrain fromsuch activities.

3) VW wll not discharge, refuse to re-enpl oy or otherw se
di sci pline crew foremen who have workers in their crews who

exercise the rights described in 2) above.

DATED,
S Q\ED

QORONA GOLLEGE HE GHTS CRANGE
AND LEMON ASSCO ATI ON

By

(Title)
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	Respondent, CCH, is an agricultural employer within the terms of § 1140.4 (c) of the Act.

