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CEd S ON AND CREER

h May 22 , 1978, Admnistrative Law Gficer (ALQ Mrk E Mrin
i ssued the attached Decision in this proceeding. Thereafter, Respondent,
Charging Party, and the General Gounsel each filed tinely exceptions and a
supporting brief; Respondent filed an answering brief to the General Counsel's
exceptions, and the Charging Party filed an answering brief to Respondent's
excepti ons.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this matter
to a three-nenber panel.

The Board has considered the record and the ALOs Decision in the
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALOto the extent consistent wth this

opinion, and to adopt his recomended order as nodified herein. Y

Y Respondent's notion to strike the General Counsel 's exceptions to the
deci sion of the ALOfor nonconpliance wth ALRB Regul ati on 20282 i s deni ed as
no material prejudice to Respondent has been denonstr at ed.



Respondent excepts to the ALOs finding that Respondent viol ated
Section 1153(a) of the Agricultural Labor Relations Act (Act) by termnating
the enpl oyees in Gl berto Pena' s cantal oupe crew on June 11, 1977, for
engaging in protected concerted activities. As noted by the ALQ if the
testinony of the crew nenbers is credited, their request for increased wages
clearly falls wthin the anbit of "concerted activities for the purpose of

mutual aid or protection” protected by Section 1152 of the Act. The ALO
did so credit the crew nenbers' testinony. \W have careful |y examned t he
record in this case and find that the ALOs credibility resol utions are
supported by the record as a whol e.

Respondent al so excepts to the ALOs renedial order that all
nenbers of the Gl berto Pena cant al oupe- harvesting crew enpl oyed by
Respondent on June 11, including five nenbers of the crew who were not at
the work site on that day, be nade whole, i.e., be granted back pay fromthe
date of their illegal termnation. The record evidence establishes that the
five crew nenbers who were absent on June 11 regul arly worked as part of the
Alberto Pena crew before that date but did not work for Respondent after

June 11. In Super Tire Qorp., 227 NLRB No. 132, 95 LRRM 1386 (1977) , an

entire work crewwas termnated because of the concerted activities of seven
nenbers of the crew at a tine when other crew nenbers were absent from
work. The NLRB ordered reinstatenent of the entire crew V¢ uphold the
ALO s conpar abl e renedy, providing back pay to all nenbers of the Glberto

Pena crew
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Charging Party and the General (ounsel except to the ALO s
conclusion that the Septenber 28, 1977, |ayoff of six irrigators who supported
the UFWwas not an illegal discrimnation because it was not shown to have
been notivated by anti-union aninus. The ALOreasoned that, because evi dence
was not presented as to the pro-union or anti-union sentinents of workers
hired to replace the laid-off irrigators, he could not determne whether the
| ayof f was influenced by a desire to elimnate union supporters. V¢ do not
think the attitudes of the replacenent workers are relevant to the issue. In

NRBv. Geat Dane Trailers, Inc., 388 US 26, 65 LRRM 2465 (1967), the

Lhited Sates Suprene Gourt set forth the foll ow ng principles regardi ng
discrimnatory acts by an enpl oyer which adversely effect enpl oyees in the
exercise of their statutory rights:

Frst, if it can reasonably be concl uded that the enpl oyer's
discrimnatory conduct was "inherently destructive" of

i nportant enpl oyee rights, no proof of an antiunion
notivation is needed and the Board can find an unfair |abor
practice even if the enpl oyer introduces evidence that the
conduct was notivated by business considerations. Second, if
the adverse effect of the discrimnatory conduct on enpl oyee
rights is "conparatively slight,"” an antiunion notivation
nust be proved to sustain the charge if the enpl oyer has
cone forward wth evidence of |legitinate and substanti al

busi ness justifications for the conduct. Thus, in either
situation, once it has been proved that the enpl oyer engaged
in discrimnatory conduct whi ch coul d have adversely

af fected enpl oyee rights to sone extent, the burden is upon
the enpl oyer to establish that it was notivated by

l egitinmate objectives since proof of notivation is nost
accessible to him 3838 US 26, 34; 65 LRRM 2465, 2469.

Here, Respondent |aid off six enpl oyees known to be anong the nost active

uni on supporters inits enploy, refused to rehire
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themwhen they applied for reinstatenent, and repl aced themw th new workers.
No business justification was adduced for this action. V¢ conclude that the
six irrigators were laid off in violation of Section 1153(c) and (a) of the
Act, and that they are entitled to back pay from Septenber 28, 1977, to the
date of reinstatenment or offer thereof.

(harging Party and the General (ounsel al so except to the ALO s
finding that Jose Luis Meneses was neither discrimnatorily assigned to nore
arduous work in order to discourage his participation in union activity nor
constructively discharged by virtue of such assignnent. The ALOcredited M.
Meneses' description of unfavorabl e changes in his work assignnent. He
found, however, insufficient evidence of anti-union notivation on
Respondent ' s part to support the alleged violations. VW disagree. The record
contai ns nunerous anti-union renarks by Respondent's supervisory personnel,
anply indicative of aninus toward the union. Ve find that whatever busi ness
justifications existed for the unfavorabl e assi gnnents given to M. Mneses,
these assi gnnents woul d not have been nade but for Respondent’'s desire to

inhibit the exercise of rights protected by Section 1152. See S Kuramura,

Inc., 3 ALRB No. 49 (1977).

However, not every discrimnatory assignment to nore onerous wor k
foll oned by the enpl oyee's resignation constitutes a constructive di scharge.
In previous cases where we have found constructive di scharges, the affected

workers were subj ected to such abuses as death threats, Merzoian Bros., et

al, 3 ARB No. 62 (1977); harassnent, surveillance, assaults, and threats of
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vi ol ence, Frudden Produce, Inc., 4 ALRB No, 17 (1978); the offer of |ower-

payi ng wor k whi ch woul d be injurious to the enployee’s health, AdamDairy, 4
ALRB No. 24 (1978); and changes in work which appeared |ikely to lead to

| oner earnings/ together wth a denotion fromcrew boss to worker, Bacchus

Farns, 4 ALRB No. 26 (1978). (Cases where the NLRB has found constructive
di scharges ordinarily invol ve assignnents to work so difficult or unpl easant
that they nanifest an enployer's intention to cause an enpl oyee to quit.

See, e.g., J. P. Sevens and ., Inc., v NRB 461 F. 2d 490, 494 (4th Qr.

1972), 80 LRRM 2609; Pre-Cast Mg. Go., 200 NLRB 135, 82 LRRM 1336 (1972).

Here, the changed working conditions to which M. Meneses testified do not
reach such a level of difficulty or unpl easantness. Therefore we find that
M. Meneses' working conditions were discrimnatorily altered in violation of
Section 1153(c) and (a), but that he was not constructively di scharged.

Accordingly, in order to renedy the effects of Respondent's
unl awful conduct, we nodify the ALOs recommended renedi al order as
fol | ons:

CROER
By authority of Labor Gode Section 1160.3, the

Agricultural Labor Relations Board orders that Respondent George Arakel i an
Farns, Inc., its officers, agents, representatives, successors, and assigns
shal | :

1. Gease and desist from

(&) Inany manner interfering wth, restraining, or

coerci ng enpl oyees in the exercise of their right to self
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organi zation, to form join, or assist |abor organizations, to bargain
coll ectively through representatives of their own choosing and to engage in
ot her concerted activities for the purpose of collective bargaining or other
muitual' aid or protection, or to refrain fromany or all of such activities
except to the extent that such right may be affected by an agreenent requiring
nenbership in a |labor organization as a condition of continued enpl oynent as
authori zed in Section 1153(c) of the Agricultural Labor Relations Act; and

(b) Dscrimnating inregard to the hiring or re-hiring of
enpl oyees, or any termor condition of their enploynent, including work
assi gnnents, to encourage or di scourage nenbership in or activity on behal f of
any | abor organi zati on.

2. Take the follow ng affirmative action which is deened

necessary to effectuate the purpose of the Act:

(a) dfer toreinstate the follow ng nenbers of the Alberto
Pena cant al oupe harvesting crew and any ot hers who were enpl oyed as regul ar
nenbers of that crewas of June 11, 1977, and nake themwhol e for any | osses
in pay and other economc |osses they nay have suffered as a result of

Respondent's illegal termnation of said crew

Bart ol o Gnchas Afredo Estrella
Mati | de Lugo Justino Perez
Antoni 0 Quznan Abel ardo Perez
John Wi t esi de Jose E (onchas
Ramro Sant oy Felipe C Rodriguez
Secendi no Pena Dani el Al varado
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Mguel Qtega Juan Lopez

Raul Gecena Gerrardo Lopez Jai ne
Sant os Mont ano M ctor De La Torre
Quillernm Garcia Jose (onzal ez

Alejo Arison Catari no Jam que

Sal vador Nava Sal vador Pena

The anount to be paid to each crew nenber wll be the sumhe or she woul d
have earned fromJune 11 to the date he or she is offered reinstatenent to
the same or a substantially equival ent position, less his or her net earnings
during the interim together wth interest on the total award, conputed at
seven percent per annum Enpl oyees who were regul ar nenbers of the Gl berto
Pena cant al oupe harvesting crew prior to June 11, 1977, and had a reasonabl e
expectation of continuing that enpl oynent after that date, shall be
consi dered to have been enpl oyed by Respondent on June 11 whether or not they
were working or present at the work-site on that date;

(b) Cfer toreinstate Andres Luna, Roberto
Escobedo, S., Roberto Escobedo, Jr., Jose Torres, Fermn More, and Macario
Millareal and make themwhol e for any | osses in pay and ot her economc | osses
they may have suffered as a result of their discrimnatory |ayoff on
Sept enber 28, 1977;

(c) Preserve and nake available to the Board or
its agents, upon request, for examnation and copying, all payroll records
and reports, and other records necessary to determne the anmount necessary to

nake whol e the enpl oyees naned i n paragraphs 2(a) and 2(b) above;
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(d) Post the attached Notice in English and
Spani sh in a conspi cuous place on its property for a period of 60
consecutive days during the 1979 peak enpl oynent period, at tines and pl aces
to be determned by the Regional Drector. Respondent shall pronptly
repl ace all Notices which have been altered, defaced, covered, or renoved,
(e) Arange for a representative of Respondent or a Board
Agent to read the attached Notice to Respondent's assenbl ed enpl oyees in
English and Spanish. The Notice shall be read on Conpany tine to each crew
of Respondent's enpl oyees enpl oyed during the 1979 peak period of
enpl oynent. The Board Agent shall be given a reasonabl e anount of tine
after each reading, outside the presence of Respondent's agents and super -
visors, to answer questions which enpl oyees nmay have about the substance of
the Notice and their rights under the Act. HF ece-rate workers shall receive
conpensation for tine lost at a rate conputed by taking the average hourly
pay earned during the renai nder of the day and applying that to the tine
consuned during the reading of the Noti ce and the questi on- and- answer
peri od;
(f) Informthe Regional Drector inwiting wthin
30 days of the receipt of this Oder and thereafter
TITHELTTTETTT T
TITHELTTEETTT T
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upon the Regional Orector's request report in witing on the steps
Respondent has taken to conply wth this Qder.
Dated: February 14, 1979

GERALD A BROM Chai rnan

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber
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NOT CE TO BWPLOYEES

After a hearing where each side had an opportunity to present
evidence, the Agricultural Labor Relations Board found that we viol ated the
rights of the @ lberto Pena cantal oupe harvesting crew whi ch included Bartol o
Gonchas, Matilde Lugo, Antoni o Quznan, John Witeside, Ramro Santoy, Secendi no
Pena, Alfredo Estrella, Justino Perez, Abelar Perez, Jose E onchas, Felipe C
Rodriguez, Daniel Avarado, Mguel Otega, Raul GCecena, Santos Mnt ano,
Qillerno Garcia, Allejo Arrison, Salvador Nava, Juan Lopez, Gerrardo Lopez
Jaine, Mictor De La Torre, Jose onzal ez, Catarino Jamque, and Sal vador Pena,
and di scri mnated agai nst themwhen we termnated themon June 11, 1977, for
asking for a wage increase - a protected concerted activity; that we viol ated
the rights of Jose Luis Meneses when we assigned himto | ess favorabl e work on
account of his pro-union sentinents; and that we violated the rights of Roberto
Escobedo, S., Roberto Escobedo, Jr., Andres Luna, Fermn More, Jose Torres,
and Macario Ml lareal when we laid themoff, failed to reinstate themand hired
other workers in their place on account of their pro-union sentinents. The
Board has told us to post this Notice so that all of our enpl oyees nay
understand their rights.

V¢ will do what the Board has ordered, and also tell you that the
Agricultural Labor Relations Act is a lawwhich gives all farmworkers these
rights:

1. To form join, or help unions;

2. To bargain as a group and to choose whomthey want to speak for
t hem

3. To act together with other workers to try to get a contract or
to help or to protect one anot her; and

4. To decide not to do any of the above things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above;

VE WLL NOT fire you or lay you off because you exercise any of
your rights;

VEE WLL offer to all of the nenbers of Gl berto Pena' s cantal oupe
harvesting crew who were enpl oyed by the Gonpany on June 11, 1977, and to the
six irrigators naned above whomwe laid off, their old jobs back if they want
themand we wll pay each of themany noney they | ost because we di scharged
t hem

ECRE ARAKELI AN FARMVE, | NC

Cat ed: By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency of
the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE

10.
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CASE SUMVARY

George Arakelian Farns, Inc. 5 ALRB No. 10
Case Nbs. 76- (& 115-E
77- (= 116-E
77-C& 117-E
77- & 150- E
77- & 163-E

ALO DEA S QN

The ALO found that Respondent violated Labor Gode Section 1153(c) and (a) by
termnating a cantal oupe harvesting crew for engaging in the protected concerted
activity of asking for an increase in pay. The ALO dismssed charges that Respondent
coomtted unfair | abor practices by laying off and failing to rehire six union
adherents as irrigators, by assigning one irrigator who was a uni on adherent to nore
onerous work and by reducing the hours of another irrigator who was al so a uni on
adherent. The ALO s reasons for dismssing the charges respecting the |layoff of the
six irrigators included a | ack of evidence regarding the union sentinents of workers
hired to replace them Hs reasons for dismssing the charges regardi ng unfavorabl y
changed work assignnents of one irrigator included a | ack of evidence as to anti -

uni on ani nus on Respondent's part. The ALOfound that the charge of discrimnatorily
reduced working hours for another irrigator was not supported by evi dence of an
actual reduction in hours worked.

BOARD DEO S ON

The Board affirned the ALOs finding that Respondent violated Section 1153 (¢) and
(a) by termnating a cantal oupe harvesting crew for engaging in protected concerted
activity, finding that the ALOs credibility resolution as to the veracity of the
Charging Party's wtnesses was supported by the record as a whole. The ALO s
suggested renedy requiring that the entire crew be offered reinstatenent and nade
whol e was adopted by the Board. The Board found a violation of Section 1153(c) and
(a) in Respondent's laying off and failing to rehire six irrigators, on the ground
that Respondent failed to adduce any business justification for this act "inherently
destructive of enpl oyee rights.” Pro-union or anti-union sentinents of repl acenent
workers were held to be irrelevant to the issue. To renedy this violation the Board
ordered that the six irrigators be offered reinstatenent and nade whol e. The Board
found in the record sufficient evidence of anti-union aninus on the part of
Respondent ' s manageri al and supervi sory personnel to support an inference that the
unf avor abl e work assignnents given to one irrigator resulted fromanti-uni on
notivation and were therefore in violation of Section 1153(c) and (a). The Board
ordered that Respondent cease and desist fromdiscrimnatory activity of this sort.
No exceptions having been filed as to the ALOs dismssal of charges regarding
discrimnatorily shortened work hours of another irrigator, the Board did not review
said dismssal .

* %%

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.
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STATE G- CALI FORN A AR ALLTURE LABCR RELATI ONS BOARD

'n the Mitter of Case No's.  76-CE 115-E

77- (& 116-E
GECRGE ARAKELI AN FARVE, | NC - E116E
77-C& 150-E
Respondent , A EleaE

and
UN TED FARMWIRERS OF AMER CA AFL-AQ CEQ S ON CF THE ADMN S

TRATI VE LAWGFH CER
Charging Party.

Appear ances:

Mchael T. Aucl air-Val dez

Agricul ture Labor Rel ati ons Board,
Gfice of the General Gounsel

1629 Vé¢st Maiin Sreet

B GCentro, CA 92243

WI |iam Macklin, Labor Consul t ant
Byrd, Surdevant, Nassif & A nney
P.Q Box 710

444 South 8th Sreet

B GCentro, CA 92243

For the Respondent

Ani ta Mrgan

Lhited FarmVorkers of Anerica, AFL-A O
P.Q Box 1940

Cal exi co, CA 92231 For the

Charging Party

MRK E MERN ADMN STRATI VE LAWGFH CER

Thi s case was heard before ne on Novenber 29, 30, Decenber
1, 2, 7, and 8, 1977, in Bythe, Galifornia. By order dated
Novenber 22, 1977, the six above-referenced cases were consol i dat ed
for hearing, The First Amended Conpl ai nt, dated Novenber 22, 1977,
was served on respondent together wth the order consolidating case
77-CE163-Ewth the other five cases then set for hearing on
Novenber 29, and respondent's notion for severence of case



77-CE 163-E was referred to the Admnistrative Law Gficer for
ruling. After hearing argunents | denied respondent’s notion for
severence of case 77-CE163-E and indicated that aneliorative
orders, including a short continuance, mght be nade if prejudice to
respondent were shown. Wth no show ng nade, the hearing proceeded.

The Frst Arvended Gonplaint, orally anended on the first
day of the hearing, charged that respondent coomtted certain unfair
| abor practices in violation of sections 1153(a) and (c) of the
Agricultural Labor Relations Act. Respondent filed its Answer
denying therein that it had coomtted the alleged unfair |abor
practi ces.

At the conclusion of the General Gounsel's case, Respondent
noved to dismss portions of the Conplaint. No evidence had been
presented in support of the allegation contai ned i n Paragraph 6(a)
of the Conplaint to the effect that Jose Alfredo Carrillo had been
constructively discharged in February, 1977, for engaging i n Union
activities and Respondent noved to dismss that allegation on that
basis. Neither the General Gounsel nor the Charging Party objected
and | granted the notion.

Paragraphs 6(e) and (f) alleged that A fonso Marti nez was
denoted fromthe position of irrigator on May 24, 1977, and
di scharged on June 7, 1977, for engaging in Lhion activities. The
evi dence presented by the General (ounsel showed that Marti nez'
Lhion activity, to the extent that it existed, was covert and the
Gonpany' s awareness of Martinez' support for the Uhi on non-existent.
I nstead of supporting the General (ounsel's allegations of a | ay-off
or involuntary termnation, Mrtinez' testinony was that he had been
assi gned work but was unable to find the crewto which he was
assigned so he left, feeling |ike a drowned man. Goncl udi ng t hat
the General (ounsel failed to establish a prinma facia case that M.
Martinez was discrimnated against for Uhion activities, | di smssed
par agraphs 6(e) and (f) of the Conpl ai nt.

Briefs in support of their respective positions were
tinely filed by General (ounsel and Respondent .

Uoon the entire record i ncludi ng ny observations of the
deneanor of the wtnesses, and after consideration of the argunent

and briefs submtted by the respective parties, | nake the
fol | ow ng:

FI ND NS GF FACT

. JIRSDCITN

Respondent, George Arakelian Farns, Inc., (hereinafter
sonetines referred to as "Arakelian Farns,” "the
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Gonpany" or "the enployer") is a Galifornia corporation engaged i n
agriculture in Galifornia, and is an agricultural enployer wthin the
neani ng of Section 1140.4(c) of the Agricultural Labor Rel ations Act
(hereinafter sonetines referred to as "the Act").

Charging Party, the Uhited FarmWrkers of Awerica, AFL-AQ

Is a labor organization wthin the neaning of Section 1140. 4(£) of
the Act.

1. THE ALLEGED UNFAI R LABCR PRACTI GBS

The Gonpl aint al | eges that Respondent viol ated Sections 1153
(a) and (c) of the Act by reduci ng working hours, constructively
di schar gi ng enpl oyees, naki ng di scri mnatory assi gnnents, denoting
enpl oyees, and di schargi ng enpl oyees for engaging in Uhion activities
or inorder to discourage participation in such activities. The
Gonpl aint further alleges that Respondent di scharged an entire
cant al oupe harvesting crew for engaging i n protected concerted
activities and thereby viol ated Section 1153(a) of the Act.

Respondent deni ed di scri mnating agai nst any workers either
by reduci ng working hours, assigning themto nore arduous worKk,
denoting or discharging themand affirmatively asserted that its
decisions relating to work assignnments and | ayoffs were notivat ed
solely by legitinate business requirenents. Respondent denied that
it discharged the entire cantal oupe harvesting crew, as alleged in
the Gonplaint, for engaging in concerted activities or for any other
r easons.

[11. STATEMENT CF FACTS
A The Gonpany

George Arakelian Farnms, Inc., grows, harvests, and narkets
agricultural commodities, such as alfalfa, cotton, cantal oupes and
lettuce in the B ythe area whi ch enconpasses portions of both
Rverside and Inperial counties. At peak it enpl oys over one hundred
fifty (150) workers.

B. Change in Wrking Gonditions of the Irrigators

There were al legations that the working conditions of
Conpany irrigators were changed after the uni on representation
el ection at the Conpany on Decenber 15, 1976.
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(onsi derabl e testi nony described howthe fields are irrigated and the
nunber of nen usually enployed in the irrigation process. Mst of the
Gonpany' s fields are approxinately forty (40) acres and, when planted
inrows, areirrigated froma single irrigation ditch filled froma
canal. Sone fields, however, depending upon their terrain and soil
conposi tion, nay requi re nore than* one ditch for successful
irrigation.

Anirrigator nust siphon the water fromthe ditch onto the
field, but nust also regulate the fl ow down the rows by establishi ng
or elimnating "contras" which are i npedi nents to the water flow
bui | d up rows where necessary by using his shovel, and stop the water
when enough has been applied to the field.

Wsual ly a one ditch forty acre field is managed by one
irrigator fromstart to finish. An average shift for anirrigator is
appr oxi mat el y one hundred (100) hours, varying dependi hg upon the crop
irrigated. A nost constant attention is required so irrigators remain
at the fields around the clock and are paid for twenty-two hours out
of every twenty four hour period. Two hours are allotted for neal s
and ot her non-work activities for which they are not conpensat ed.
Hourly pay for irrigators at Arakelian Farns in February, 1977, was
$2.73 an hour.

Wen a field has nore than one irrigation ditch, two
irrigators are usually assigned to that field, although, on occasion,
before the el ection at Respondent's ranch, one nan was assi gned to
irrigate a field wth two ditches. Wen not irrigating, irrigators
nay be assigned to do shovel work at which they earn nore per hour
1gappro>r<]i nately $2.95) then they do irrigating but they usual |y work

ewer hours.

1. Jose Luis Meneses

In Paragraph 6(b) the General Gounsel alleges that irrigator
Jose Luis Meneses was discrimnatorily assigned by his supervisor,
O ego Loureiro, to nore arduous work in February, 1977, in order to
di scourage his participation in Union activity. Paragraph 6(c) of the
Gonpl ai nt, alleges that such treatnent constituted a constructive
di schar ge.

Meneses' testified that he had worked for Arakelian for four
years beginning in February, 1972. After a | apse of approxi nately a
year, Meneses was re-enpl oyed at Respondent's ranch in January of
1977. He left Respondent's enploy in February, 1977 after about a
nont h and



a half onthe job. Throughout the entire tine he worked wth
Respondent, Meneses was enpl oyed as an irrigator, the line of work he
had pursued for at |east seventeen years. Meneses was not present
before or during the representation el ecti on which was hel d at
Respondent ' s Gonpany on Decenber 15, 1976. The tally of ballots for
the el ecti on showed the Lhited FarmVWrkers to be the choi ce of an
overwhelmng majority of Arakelian's workers with 139 of 169 votes
cast for the union, 12 for no union, and 17 bal | ots chal | enged.
According to Meneses he supported the union and his forenman, O ego
Loureiro, knew of his support.

Meneses testified that sonetinme in February he was
irrigating wth another enpl oyee, Augustin, on the east side of the
Glorado Rver. The field was served by three irrigation ditches.
Meneses was assigned to irrigate the portion of the field served by
two irrigation ditches while Augustin was responsible for irrigating
part of the field fromone ditch. Loureiro checked Meneses and
Augustin's work in the nmorning, gave instructions for the water to be
swtched to the fields on the other side of the ditches and | eft
instructions that Meneses should go hone at 1:00 or 2:00 o' clock in
the afternoon when everything was alright. He was to return on
Mbonday for an additional assignnent unl ess he was called by Loureiro
on Sunday to cone intoirrigate. Augustin was to stay wth the
field and watch the water.

Meneses | eft at about 1:30 that day but told Augustin that
he did not intend to return because he felt he had been treated
unfairly since he had al ready done the hard work of putting the water
on the field and had the easy work renai ning, watching the field as
it filled wth water, when he was told to leave. In the past, he
testified, the Conpany allowed an irrigator who started a field to
continue wth it until the field was conpl et ed. Because he was given
nore hard work to do than Augustin and was then deprived of the
easi er work, he did not want to continue working wth the Conpany.

He attributed the Conpany's unfair treatnent of himto its anti-uni on
ani nus.

Loureiro testified that he had been an irrigator at the
Gonpany before he becane a forenman i n Decenber, 1976, and that it
was not uncommon for himto assign one irrigator toirrigate fields
whi ch had nore than one ditch. He indicated that Meneses was a good
worker, that he did not intend to increase his work | oad and that he
expected Meneses to return to work for re-assignnent the follow ng
Mbnday nor ni ng.

| credit Meneses eval uation of the changes in his own work
load. A man wth as nmuch practical irrigation
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experi ence as he had nust be aware of the usual practices and is to
be bel i eved when he describes an increase in his ow work | oad.
Variations in work load are not illegal under the ALRA unl ess they
are changes in working conditions which are discrimnatory as
relating to nenbership in a | abor organi zati on.

By havi ng Meneses do nore work than he was accustoned to
doi ng and then depriving himof the full irrigation shift he
expected, Loureiro was actively discrimnating agai nst Meneses in
that he was treating himdifferently fromthe way other irrigators
had usual |y been treated. That discrimnation was justified by
Loureiro on several basis. The field Meneses was working in was, in
fact, slightly snaller than the usual forty acre fields; and it was
not unusual for himto nake assignnents such as he did to Meneses.
The Respondent' s evi dence showed that Loureiro was a conparatively
newirrigation foreman and the inplication was that he was nerely
putting his ow policies into effect when he nade the deci si ons
relating to Meneses.

Loureiro's own testinony established that he regarded
Meneses as a conpetent irrigator and that he even attenpted to
contact Meneses and to give himadditional assignnents, The fact
that he had Meneses check in his possessi on when he net himthe
foll ow ng week was expl ai ned as a common occurrence that is he often
carried the checks of his irrigators so that he coul d pass them
al ong when he saw t hem

If no explanation had been offered to explain the
treatnment that Meneses received, the inference that the decisions
relating to himwere affected by the Gonpany' s know edge of his
Lhion activities (if show) and its antipathy for the Uhion (if
shown) would permt the inference that the treatnent of Meneses was
noti vated by the Conpany's anti-uni on ani nus.

As a general rule, the nmore egregious the discrimnation
and the nore decided the Gonpany' s anti union ani nus, the stronger
is the inference of illegality and the greater is the burden on the
Gonpany to prove fication for its actions.

Here the discrimnation agai nst Meneses was conpar ati vely
slight, especially given the testinony fromothers that there was a
general speed up at the Gonpany, and the evidence of the CGonpany's
anti-union sentinents al nost absent. |t was only because an
inference of illegality could yet be drawn under such circunstances
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that the GConpany's notion to dismss the allegations of violations of
Sections 1153 (a) and (c) of the Act were denied. The Conpany's

evi dence, however, established multiple explanations for Loureiro' s
treatnent of Meneses and thereby negated the inference of illegality.
| find, therefore, that there was no violation and | shall recomend
that the allegations of discrimnation against Meneses be di sm ssed.

Snce Loureiro' s treatnent of Meneses was not
shown to be notivated, even in part, by the Gonpany's anti -
union aninus, the allegation that Meneses was constructi ve-
|y di scharged nust al so fall. The General
Gounsel did not present the type of evidence which led the
Board in Merzoi an Brothers Farm Managenent Conpany, | nc.
(3 ALRB Nb 62)to find a constructive di scharge exists
where the "enpl oyer creates or inposes such onerous conditions
on the enpl oyee' s conti nued enpl oynent because of
Lhion activities or nenbership that the enpl oyee | eaves."

2. Roberto Escobedo, & .

Paragraph 6(d) of the Conplaint alleges that the hours of
enpl oyee Roberto Escobedo, S., were discrimnatorily reduced in
February, 1977, because of his Lhion activities. Escobedo has been an
irrigator for nore than twenty years and worked w th Respondent since
1970, at first on a seasonal basis, and then for three years ending in
Sept enber, 1977, as a pernanent enpl oyee. Escobedo was active in the
Lhion's organizing drive at Arakelian Farns in Novenber and Decenber,
1976. As part of his responsibilities he passed out Uhion
infornmation, buttons and bunper stickers before the el ection, engagi ng
in such activities at the Gonpany's shop where irrigators gathered in
the norning to receive their assignnents. He wore a Lhion button
before the el ection but does not knowif either Ronan Mendoza or DO ego
Loureiro, his supervisors, saw hi mpassing out |eaflets.

In support of the allegations in the Gonpl aint that he was
di scrimnated agai nst on or about February, 1977, Escobedo testified
that after the el ection Loureiro tried to give himeighty acres to
irrigate by hinsel f but that he refused the assignnent and told
Loureiro that it could not be done by one nan. Before the el ection he
had rarely been assigned to irrigate fields wth nore then one ditch.
At the tine he was so assigned, he nornally had a hel per. After the
el ection Loureiro assigned himto do a two ditch field but Escobedo
refused and three other nen who were assigned, seriatim were unable
to do the work properly.



He also noticed that after the el ection the Conpany started
"putting in new people . . .[who] were working nore hours than I was in
irrigation.” Escobedo al so indicated that during the tine fromJanuary
t hrough Sept enber, 1977, he noticed differences in work assi gnnents as
conpared to the previous year "because ny job was irrigator the year
before and | rmade $14,418 and right now | know I* haven't that nmuch
noney earned and we are already hitting Decenber."

The Gonpany' s records, stipulated to be accurate and admtted
into evidence, do not show a di screpancy between Escobedo' s worki ng
hours and those of other irrigators. General Gounsel, inits brief,
apparent|y accepts the absence of objective signs of discrimnation
sayi ng that "when conparing the hours Escobedo worked to other irriga-
tors worked during the sane tine period, there is not the strongest
show ng, of an actual reduction in hours worked."

Loureiro testified that he tried to spread the avail abl e
irrigation work out so that the irrigators would all get the sanme
opportunities but he admtted his systemwas a little rough. He
denied any attenpt to di scrimnate agai nst Escobedo.

Even though there was no convi nci ng evi dence that Escobedo was
discrimnated against in relation to other irrigators follow ng the
election, | do credit his description of sone unusual assignnents and
his statenents that he was earning |l ess this year as an irrigator than
he did the previous year and that his shifts were bei ng reduced because
the work was bei ng shared with new enpl oyees. That type of
di scrimnation taki ng work ot herw se done by ol der enpl oyees and gi vi ng
it to new ones, although perceived as unfair by the ol der workers, is
not a violation of the Agricultural Labor Relations Act unless that
decisionis notivated in part by the Gonpany's anti-uni on ani nus. Wen
work is re-assigned in such a way as to dimnish the earnings of a
group of people, that group is discrimnated agai nst. The evi dence was
not sufficient for ne, however, to conpare the nunber of irrigators
year to year and the nunber of hours Escobedo worked as conpared to
other irrigators. Such a gap in the evidence, taken together wth the
absence of any evidence that the new workers were | ess active
supporters of the Lhion or that the nenbership in the Uhion was
adversely affected, nade the inference of illegal activity which mght
have been drawn fromsuch facts extrenely weak. That weak i nference,
as earlier described, was anply negated by the Gonpany s expl anati ons
of the basis for its irrigation assignments - an attenpt by Loureiro to
spread the avail abl e work over the existing nunber of irrigators and
shovel ers.

Therefore | shall recommend that the allegations
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of discrimnation agai nst Roberto Escobedo, S . be di sm ssed.

C Septenber Lay-dfs

In Paragraph 6(h) of the Gonplaint, General (ounsel alleges
that on or about Septenber 27, 1977, Respondent discrimnatorily laid
off six irrigators and shovel ers for engaging in Uhion activities.

In support of its allegations, General (ounsel offered testinony from
the six alleged discrimnates. Roberto Escobedo, S. testified that
he was laid off by Dego Loureiro, forenan of irrigators, on
Septenber 28, 1977. A the tine of the lay-off Loureiro told him
that he was keeping only three irrigators for a few days but hoped to
cal | Escobedo back to work around Cctober 10. Approxinately ten
other irrigators and shovel ers were also laid off on the sane day.
Escobedo knew the irrigators who were kept on and testified that

they, like hinself, were Lhion supporters. The Gonpany was aware of
Escobedo' s Lhion affiliation since it had recei ved a notice that
Escobedo woul d be attendi ng the Whion convention on August 27, as a
del egate, but Escobedo could not say what further know edge the
Gonpany had a-bout his Lhion activities.

Andres Luna, a shovel er who assisted irrigators since
starting wth the Gonpany on January 15, 1977, testified that
Loureiro laid himoff on Septenber 28, 1977, and told hi mthat they
woul d be stopped for about a nmonth, and that he woul d contact Luna to
| et hi mknow "what was happening." Loureiro told himthe |ay of f
order cane fromGorge Arakelian. Luna supported the Lhion and the
fact that he was selected as an alternate to attend the Uhion's
convention was known to the Gonpany. Loureiro, in fact, had asked
Luna if he intended to go to the Lhion's convention in Fresno in
August to which Luna replied that he did. Loureiro, however, never
interferred wth Luna's Lhion activities.

Jose Torres started work wth the Gonpany in July, 1976, as
a shovel er and before the el ection in Decenber, handed out Uhion
| eafl ets and buttons and wore a Lhion button daily. He al so was
elected an alternate del egate to attend the Lhion's convention in
August, a . fact known by Loureiro whomhe so inforned. Torres re-
ported that on Novenber 16, when he was irrigating in the | ettuce
field Dego Loureiro engaged himin a conversation and said that if
the Uhion | ost the Gonpany would fire "themi and if they won, the
Gonpany woul d cut hours and days. Torres recalled answering that it
woul d be no problemfor himsince he, as a Seventh Day Adventi st,
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worked only five days while the rest of the crewworked a sixth
day as wel |.

O Sept. 27, Torres was laid off by his forenman, Francisco
Madrona, who told himthe | ay-off order cane fromD ego Loureiro
because work was very slow He was told he would be notified to
return to work but up to the tine of the hearing he had not been so
noti fi ed.

Robert o Escobedo, Jr. testified that he had been a pernanent
shovel er for the Conpany for the last two years and before that, since
1972, worked seasonal |y thi nning and weedi ng |l ettuce. He was an
active Uhited FarmVerker supporter, involved in the el ecti on canpai gn
and was seen by Gonpany supervi sors handing out |eaflets and wearing a
pro- Lhi on butt on.

H was laid off by Dego Loureiro on Septenber 27, when
O ego cane to his house, gave himhis final check and told him"there
was no nore work but that he would call him in about a nonth.
Loureiro never did call himback to work.

Fermn More, a farmworker for thirty-four years, worked
seasonal ly for Arakelian Farns since 1968 and permanently for the
Gonpany for the last two or three years. A though he was not present
during the Lhion el ection canpai gn, when he returned to work in
January, 1977, after an illness, he did display for two or three weeks
a Whion button which he got fromNMacario llarreal.

Mbore was inforned by Franci sco Madrona on Sept enber 28 t hat
he was being laid off and was told that it was because the Conpany was
going broke. In the previous two or three years he had never been
laid off for nore than one or two days. He has never been contacted
about possibly returning to work al though he di d approach Roman
Mendoza about a nonth after his lay-off to find out if areturnto
work was possible. He then learned that there were four persons
working and that they were all Mendoza needed.

Macario Millarreal testified that he worked wth Arakelian
Farns since 1958 or 1959 and has done all kinds of irrigation work in
the Bythe area. He started as a pernanent worker wth the Conpany in
April or My, - 1975. Beginning in Novenber, 1976, Ml !l arreal
participated in Lhion organi zing activities, Sgning and hel pi ng
others to conpl ete authorization cards, wearing and passi ng out
buttons, and di spl ayi ng a Uni on bunper sticker on his car. A one tine
he asked D ego Loureiro to sign a Lhion authorization card but was
told that it was "not convenient for himto signit." Q1 another
occasion, Loureiro wth whomMIlarreal had been good friends, told
Mllarreal he nust be crazy for joining the thion, that Villarreal
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woul d | ose many things, Loureiro also pointed out that he could fire
Mllarreal and that because Mllarreal was so involved with the Uhion
it would not be possible for Loureiro to talk with hi mvery nuch
anynor e.

O Septenber 28, Loureiro sought Millarreal out at his brother-in-
law s house and told himthat he had "bad news,” that he had given a rest to
the shovel ers and tractor drivers and that Millarreal was also being laid off.
He has not been recalled. Responding to allegations that the | ayoffs on
Sept enber 27 and 28, were discrimnating the Gonpany of fered evi dence of
busi ness justification. Conpany records show that the nunber of irrigators and
shovel ers gradual |y declined fromJune 3 through Gctober froma high of thirty-
two to alowof five and that the six alleged discrimnates were anong the | ast
enpl oyed by the Gonpany at the end of Septenber. The Conpany deni ed
di scrimnating agai nst any enpl oyees on the basis of their Uion affiliations
and pointed out that virtually all of the irrigators and shovel ers supported
the Lhion and that any |ayoff woul d have to have affected Lhi on supporters.
Furthernore, the Conpany has no seniority systemand no Uhion contract and its
hires, re-hires and cal |l -backs are not based on any seniority system

Alay-off is inherently discrimnatory when it reaches only
a portion of the work force. Like many other changes in the
enpl oynent rel ationship or conditions of enpl oynent, |ayoffs are only
illegal if notivated by the enpl oyer's anti-union ani nus.

In sone cases anti-union aninus is express and in others nay
be inplied fromthe circunstances. Were a lay-off selectively hits
known Uhi on adherents or viol ates accepted seniority systens or
customary practice there is a strong indication that it is influenced
by anillegal notive and the burden is on the Conpany to justify by
substantial and convi ncing evidence that it was not notivated, even in
part, by its anti-union sentinent.

Curing the nonth of Septenber 1977, Arakelian Farns enpl oyed
twenty shovelers and irrigators, wth the actual work force varying
froma high on any one day of twenty to a lowof four. In the
foll ow ng nonth the Gonpany enpl oyed fourteen shovel ers and irrigators,
again wth the high on any one day being ten and the low one. N ne of
t hose who worked during Gct ober al so worked for the Conpany in
Sept enber, but five were either new enpl oyees or worked prior to
Septenber. I n Novenber the Gonpany enpl oyed a total , of eighteen
shovel ers and irrigators, nine of whomal so worked for the Conpany in
Sept enber, three of whomworked for the Conpany in Qctober, but not
Sept enber, and si x of
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whom wer e new enpl oyees. S nce neither Jose Torres, Fermn More, nor
Robert o Escobedo, Jr. appear on the exhibits stipulated to be accurate
by both parties (G 14 through G 16) the useful ness of the exhibits is
open to sone question. Neverthel ess, since no evidence was introduced
as to the Lhion sentinents of those workers enpl oyed in the nont hs of
Qct ober and Novenber who were al so enpl oyed in Septenber; and si nce
there was no evidence of the Lhion sentinents of those workers who,

al t hough enpl oyed in Gct ober and Novenber, were not enpl oyed in
Septenber it is inpossible to determne if the Gonpany's |ay-off and re-
hire activities were influenced by a desire to elimnate Uhion
supporters and to repl ace themw th workers w thout such sentinents.

The Gonpany of fered evi dence through O ego Loureiro that the
| ayof fs were notivated by busi ness reasons (decline in work avail abl e,
changes in weather, crop losses); that the individuals laid off were
sel ected by Loureiro although the decision to reduce the work force was
nade by George Arakelian; that Loureiro attenpted to spread the work
out as it dimnished fromJune through Septenber and that since the
Gonpany had no seniority system Loureiro' s sel ection of enpl oyees in
Cct ober and Novenber was justifiabl e.

A though there were sonme evi dence of expressions of anti-
uni on sentinment by supervisors such as O ego Loureiro and Ronan Mandoza
and the Gonpany's president George Arakelian, the renarks were not of
such character as to suggest the Conpany was notivated by anti-uni on
aninus in effecting the juggling of its work force to neet its enpl oy-
nent needs.

The absence of substantial evidence of selective |ayoffs
based on Uhi on support, and a weak show ng of the Gonpany's anti-uni on
sentinments lead ne to conclude that the allegation of discrimnation
contai ned in Paragraph 6(h) of the Conplaint do not have nerit.
Accordingly, | shall recormend that such allegations be di smssed.

D dlberto Pena s Cantal oupe Harvesti ng O ew

O June 11, 1977, the cantal oupe harvesting crew supervi sed
by Glberto Pena arrived at the field they were to harvest at
approximately 5:30 am The crewwas to work the field wth a nel on
har vest i ng machi ne but when they arrived the nmachi ne was not operati ng.
In the early stages of a nel on harvest, nelons are harvested by hand,
sel (hactivel y, As nore nel ons ripen, harvesting rmachi nes are enpl oyed
W t
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the workers sorting the nel ons and transferring themto waiting trucks.
Wen pi cki ng nel ons by hand, the crewis paid on an hourly basis; when
pi cking by nachine, the crew receives a piece rate based on t he nunber
of feet (in height in the truck) of nelons it picks.

h June 11, after a delay of approxinately one hour, the
nel on harvesting nachine was repaired and the crewworked wth it a
short while when it agai n broke down. Wiile the crewwas waiting for
the machine to be repaired, Ronan Mendoza, the general forenman, visited
the field and told the crew, through G lberto Pena, that when the
nachi ne was repaired they were to work until they finished the field.

Later that norning, after another nachi ne breakdown, Mendoza
returned to the field and asked Pena what had happened. The crew
neanwhi | e, had been di scussing their pay rate. According to Raul
Cecena, the crewwanted a rai se and sel ected Matil de Lugo, a crew
nenber, to speak for them Lupo approached Mendoza and wi thin hearing
of the entire crew, asked Mendoza for a pay increase for the crew
Mendoza responded that he did not think the Gonpany coul d gi ve an
I ncrease, that there were peopl e fromCal exi co who woul d work for
$2.95 an hour. Innocenci o Nava, another worker, told Mendoza that he
had heard that in Yuna, Arizona, the pay was $5 per foot and $7 per
foot on weekends. Mendoza respondend, "only if you are in a Union" and
asked why the workers weren't over there? The conversation ended wth
Mendoza sayi ng he woul d try to see what he could fix up for the crew
and, since the nachine was then fixed, the crewreturned to work and
worked until the |unch break.

After lunch as the crewwas. returning to the nmachine,
Mendoza' s assistant, Manuel Soto arrived in a Conpany pi ckup truck. He
spoke wth Pena and told himto gather up the sacks (used for hand
harvesting) that the crewno |onger had work. Q| berto Pena repeat ed
Soto's nessage to the entire crew and i nfforned themthat their checks
woul d arrive around 3:00 o' clock that afternoon. Menbers of the crew
recei ved their checks around 5:30 that eveni ng.

Santos Montano testified corroborati ng Raul Cecena' s version
in nost respects. Mntano additionally recalled that their
spokesper son, Lugo, asked Mendoza either for an increase or for the
crewto be swtched to another field where they coul d earn nore noney.
Mendoza responded that he coul d bring people to work at $2.95 an hour
and all he woul d have to do was to call a labor contractor fromH GCen-
tro. According to Montano, Mendoza | eft saying he woul d see what he
could do. Instead of an increase, the crew was
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told by Manuel Soto, Mendoza' s assistant, that it had no nore work at
the Gonpany. Abel ardo Perez-Pino al so testified convincingly to
havi ng heard the sane conversati on.

For this hearing the Gonpany prepared a |ist which showed
that the Glberto Pena 1977 nel on harvest crew was conposed of 27
workers, excluding Glberto Pena. Sarting dates for the crew nenbers
range fromJune 6 to June 9, wth one nenber working on June 11 only.
FH ve of the twenty-seven did not work on June 11 or thereafter.
N net een crew nenbers ended their enpl oynent wth the Gonpany on June
11 and only three of the crew nenbers were enpl oyed by the CGonpany
after June 11.

Respondent ' s w tnesses di sputed the testinony of
representative nenbers of the Pena cantal oupe harvesting crew Ronan
Mendoza testified that he had requested the crewto work a full day
on June 11 to ensure that all ripe nel ons were picked. According to
Mendoza, he neither hires nor fires the harvesting crews. By checking
the tickets on the trucks early in the norning on June 11, he
conputed it was costing the Gonpany approxi nately $14 per foot for
the Pena crews harvesting efforts. He visited the field where
Pena' s crew was supposed to be working and noticed they were not
picking. He recalled that as he was | eaving sonmeone fromthe crew
called out that in Arizona pickers earned nore and that he responded,
before leaving, that Arizona has always paid |ess than California.

He denied firing anyone, telling anyone there was no nore work, or
ordering Pena to stop his crew

Manuel Soto testified that he visited the Pena crews field
on June 11, observed themsitting around while the nmachi ne was broken
down, but denies stopping the crew firing them or telling them
there was no nore work. To the contrary, he stated that he tol d
Gl berto Pena to talk wth his people and to tell themthey had to
pi ck the nel ons as soon as the nachi nes were fixed. He did not hear
V\Pat Plena (r:]ommni cated to the crew but he knows the crew did not work
after |unch.

V. ANALYS S AND GONCLUS ON\S

Agricul tural enpl oyees have the right "to engage in
concerted activities for the purpose of ... mutual aid or protection
.. ." (Section 1152 of the Act). Interference, restraint or
coercion in the exercise of this right is an unfair [abor practice
under section 1153(a).

Wier e enpl oyees who engage in protected concerted
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activities are discrimnated against in relation to their enpl oynent
tenure, section 1153(c) of the Act is also violated since concerted
activities are one aspect of Uhion nenbership and discrimnation for
engagi ng in such activities is just "a step renoved from
discrimnation for the purpose of di scouraging Lhi on nenbership."
Mrris, The Devel opi ng Labor Law, p. 123; NLRBv Eie Resistor Corp.
373 US 221, 233; 53 LRRN 2121 (1963) . Wrk stoppages and strikes
whi ch do not violate a collective bargai ning agreenent are protected
concerted activities. There is no question but that a group request
to the enpl oyer for a wage increase, even if punctuated by a threat
of, or an actual interruption of work, is protected concerted
activity for which participating workers nay not be |egally

di sci pl i ned.

If the workers in Gl berto Pena' s cantal oupe harvesting
crewwho testified at the hearing are credited, their group acti on of
requesting a wage increase falls well wthin the anbit of protected
concerted activity. S nce the Gonpany denies termnating the crew a
finding on the allegation of the violation of the right of the crew
to engage in protected concerted activities rests al nost wholly on a
determnation of the credibility of the respective w tnesses.

In addition to the consistency of the testinony of crew
nenbers who overheard the rel evant conversations on June 11, the
version of such wtnesses is supported both by |ogic and permssibl e
and reasonabl e i nf erences.

Recal | of specific details of the conversation -references
to wage scal es in Arizona, discussions about the nachi ne break-down,
and what other crews working for the conpany were earning - gives
added weight to the crews version that a request for increased wages
was nade by a representative designated by Gl berto Pena's crew The
fact that the crew ceased working at noon and that twenty-four of
themdid not again work for the Conpany that season, in the absence
of anot her pl ausi bl e expl anati on for such an occurrence,
substantiates the representati ons of those who testified that the
crew was term nat ed.

h the other hand, the Gonpany's version of the critical
events of June 11, |acks convincing force. A though Roman Mendoza
deni ed having a conversation relating to wages wth a representative
fromPena s harvesting crew he testified recalling that soneone did
raise a question of the rate being paid to harvesters in Arizona.
The Gonpany' s supervi sors descri bed the i nportance of noving forward
wth harvest of ripe nelons, but denied giving any order to the crew
to harvest the field by hand while the

-15-



nachi ne was down. The crew s cessation at noon, the delivery of
their paychecks that evening, and the fact that only a few nenbers of
the crewworked for the Gonpany after June 11 are all facts which
taken toget her are convincing circunstantial evidence of a
termnation whi ch was denied by the Gonpany. In viewof the facts
supporting the workers' testinony that the entire crew was
termnated, the Gonpany's surmse that the crewleft voluntarily be-
cause the nenbers felt they could earn better wages in Arizona i s not
persuasi ve. Accordingly, | conclude the Gonpany viol ated Sections
1153(a) and (c) of the Act by termnating the Gl berto Pena

cant al oupe harvesting crew for engaging i n protected concerted
activities on June 11, 1977.

V. REMEDY

Havi ng found that the Conpany coomtted an unfair |abor
practice by termnating the Gl berto Pena cantal oupe crew for
engagi ng in protected concerted activities, | find the foll ow ng
renedi es to be appropriate neasures to effectuate the purposes of the
act :

1. Al nenbers of the Glberto Pena cantal oupe harvesting
crew who worked on June 11 and were termnated that day as well as
all nenbers who worked previous to June 11 and who expected to, but
did not work that season at the Conpany follow ng the termnation of
the harvesting crew shall be offered reinstatenent to their forner
positions and conpensated for tine lost in accordance wth the
Board' s fornmula prescribed in Sunnyside Nurseries, Inc., 3 ALRB 41,
for the period beginning wth the termnation of the crew and endi ng
when they are offered reinstatenent.

| have included nenbers of the crew who were not working on
June 11 since they were penalized by virtue of the concerted activity
of the crewof which they were a part. Naturally, individuals who
were not so penalized and did continue to work fol |l ow ng June 11
woul d recei ve conpensation only for the tine they woul d ot herw se
have worked had the G| berto Pena harvesting crew not been term-
nat ed.

Accordingly, upon the entire record, the findings of fact

and concl usions of law and pursuant to Section 1160 3 of the Act, |
her eby issue the fol | ow ng recommended:
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ARCER

A Respondent George Arakelian Farns, Inc., its officers, agents,
representatives, successors and assigns shall:

1. GCease and desi st from

a.

b.

In any nmanner interferring wth, restrai ning or coercing
enpl oyees in the exercise of their right to self

organi zation, to form join, or assist |abor

organi zations, to bargain collectively through
representatives of their own choosing and to engage in
ot her concerted activities for the purpose of collective
bargai ning or other nutual aid or protection, or to
refrain fromany or all of such activities except to the
extent that such right may be affected by an agreenent
requi ring nenbership in a |labor organization as a
condi tion of continued enpl oynent as authori zed i n sub-
division (c) of Section 1153 of the Act; and

Dscrimnating inregard to the hiring or tenure of
enpl oynent, or any termor condition of enpl oynent to
encour age or di scourage nenbership in any | abor

or gani zat i on.

2. Take the followng affirnmative action which i s deened
necessary to effectuate the purpose of the Act:

a.

b.

C.

Make whol e those nenbers of the Gl berto Pena cantal oupe
harvesting crew enpl oyed by Respondent on June 11 for any
| osses in pay they may have suffered as a result of
Respondent's illegal termnation of said crew Enpl oyees
who, while not present at the Gonpany on June 11 but who,
nonet hel ess, were nenbers of the G| berto Pena cantal oupe
harvesting creww th expectation of continuing that

enpl oynent fol |l ow ng June 11, shall be considered to have
been enpl oyed by Respondent on June 11;

Preserve and nake available to the Board or its agents,
upon request, for examnati on and copying, all payroll
records and reports, and other records necessary to
determne the anount necessary to nmake whol e enpl oyees
for the | oss of pay they may have suffered as a result of
Respondent's illegal termnation of Glberto Pena' s

cant al oupe harvesting crew,

Post the attached notice in English and Spani sh
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in a conspicuous place on its property for a period of
sixty (60) consecutive days during the 1978 peak

enpl oynent period. Respondent shall pronptly repl ace
all notices which have been altered, defaced or renoved;

Respondent or a representative fromthe Board shall read

the attached notice to Respondent's assenbl ed enpl oyees
in BEnglish and Spani sh. The notice shall be read on
Gonpany tinme to each crew of Respondent's enpl oyees
enpl oyed during the 1978 peak period of enpl oynent. The
Board agent shall be given a reasonabl e amount of tinme
at each readi ng to answer questions whi ch enpl oyees nay
have about the substance of the notice and their rights
under the Act. P ece rate workers shall receive
conpensation for tine lost at a rate conputed by taking

the average hourly pay earned during the renai nder of
the day and applying that to the tine consunmed by the

neeting including the question and answer peri od;

Respondent shall informthe regional director in

witing, wthin thirty (30) days of the receipt of this
Qder and thereafter shall report every thirty (30)
days, inwiting, on the steps taken to conply wth this
Q der.

ITIS FURTHER ORCERED that all other all egations contained in the
Gonpl aint not specifically found to be a violation of the Act be, and

hereby are, di smssed.

Dat ed:

” H\'\. Coop \.

YN L//-,’/';___._ VN \

MRKE MBRN Admnistrative
Law G fi cer
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APPEND X

NOT CE TO WIRKERS

After a hearing where each side had an opportunity to
present evidence, the Agricultural Labor Rel ations Board found that we
violated the rights of the Glberto Pena cantal oupe harvesting crew
and di scri mnat ed agai nst themwhen we termnated themon June 11,
1977, for asking for a wage increase - a protected concerted activity.
The Board has told us to post this notice so that all of our enpl oyees
nmay understand their rights.

V¢ wll do what the Board has ordered, and also tell you
that the Agricultural Labor Relations Act is a | aw which gives all
farmworkers these rights:

1. To form join, or help unions;

2. To bargain as a group and to choose whomthey want to
speak for them

3. To act together wth other workers to try to get a
contract or to help or to protect one another; and

4. To decide not to do any of the above things.

Because it is true that you have these rights, we pronse
t hat :

1. Ve wll not do anything in the future that forces
you to do, or stops you from doing, any of the
things listed above;

2. V¢ wll not fire you or lay you off because you
exerci se any of your rights;

3. Ve wll offer to all of the nenbers of Glberto Pena' s
cant al oupe harvesting crew who were enpl oyed by the
Gonpany on June 11, 1977, their old jobs back if they
want themand we wll pay each of themany noney they
| ost because we di scharged the crew

Dat ed:

ECRE ARAKELI AN FARMVE, | NC

BY.
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