Avin, Galifornia

STATE GF CALI FORN A
AR GQLTURAL LABCR RELATI ONS BOARD

RANCHNO . 1, INC,
Enpl oyer, CGase No. 77-RG 13-D
and

WN TED FARM WIRKERS
- AVMRCA AH-AQ

S ARB N. 1

Petitioner and
Respondent .

N N N N N N N N N N

DEQ S ON AND CERTI H CATI ON
GF REPRESENTATI VE

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
natter to a three-nenber panel.

Followng a Petition for Certification filed by the Uhnited Farm
VWrkers of Anerica, AFL-Q O (URW on August 9, 1977, a representation
el ection was held on August 13, 1977, anong the agricultural enpl oyees of
Ranch Nb. 1, Inc., the Enpl oyer herein. The tally of ballots showed the

followng results:

UWw. . . ... ... .. 203
No thion . . . .. ... 24
Chal lenged Ballots . . . 18

Tot al 245

After the Enpl oyer tinely filed post-el ection objections, the
Executive Secretary issued an Qder of Partial O smssal of Enpl oyer's

(bjections to Hection and Notice of Allegation to be
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Set for Hearing. O May 10, 11, and 12, 1978, an evidentiary hearing was
held on the follow ng issue: Wether the Uhited FarmVWrkers of Anerica,
AFL-AQ violated the access rule in several instances anong enpl oyees
working for Spudco and for Ranch No. 1, and whether this conduct affected the
out cone of the election.

O July 12, 1978, Investigative Hearing Examner (IHE) Carlo Jo
Daki n issued her initial Decision in which she recoomended that the objection
be dismssed and that the UFWbe certified as col |l ective bargai ni ng
representative of the Enpl oyer's agricul tural enpl oyees.

The Enployer tinely filed exceptions to the IHE s Decision and a
brief in support of the exceptions. The UPWfiled cross-exceptions and a
brief in opposition to the Enpl oyer's excepti ons.

The Board has considered the record and the IHE s Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the IHE as nodified herein, and to adopt
her recommendation to dismss the objections and to certify the UFW

The Enpl oyer excepts to the IHE s failure to find that UFW
organi zer Lupe Mirgia's three visits to the Enployer's fields during the
onion harvest, in violation of the access rule, constituted di sruption of
the work of the onion crews. The UFWhas cross-excepted to the IHE s
finding that Mirgia was in violation of the access rule on those occasi ons.
The testinony showed that workers in the onion fields were paid on a pi ece-
rate basis and had no fixed | unch breaks, i.e., the enpl oyees took | unch

breaks if and when th
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chose. hder these circunstances the access rulel as clarified in K K
Ito, 2 ALRB No. 51 (1976) and George Arakelian Farns, Inc., 4 ARB Nb. 6
(1978) provides that where there is no established |unch tine, the | unch
tine access period of one hour enconpasses the tine when enpl oyees actual | y
take their |unch break.

The I HE found Mirgia viol ated the access rul e on three occasi ons,
when he entered the onion fields during work hours at tines he thought
enpl oyees were taking a | unch break and when he spoke to and distri buted
literature to enpl oyees who were working as well as to those who were
resting. Mirgia testified that Bob Konjoyan, a Ranch Nb. 1 supervisor, told
himthat during the onion harvest, when there was no established | unch hour
because of the piece rate pay, he (Mirgia) could go into the onion fields at
any tine during the day as long as he did not take nore than one hour.
Konj oyan did not testify at the hearing and Mirgi a' s testi nony was
uncontradicted. On the basis of Mirgia' s testinony, the | HE s inference
that Mirgi a spoke to enpl oyees who were working while | ocating those who
were eating, 8 Gal. Adnin. Qode 20900(e) (2)Z regardi ng vol untary agreenents
on access, and noting that there was no credited testinony indicating Mirgi a

was asked to | eave

Y8 cal. Adnin. Gode 2099(e) (3)(B) regarding the |unch tine access states
in pertinent part: "If there is no established | unch break, the one-hour
peri od shal|l enconpass the tinme when enpl oyees are actual |y taking their
| unch break, whenever that occurs during the day."

Z8 Cal. Adnin. Code 20900(e)(2) regarding vol untary agreenents on access
states in pertinent part: "This regul ation establishes the terns upon
whi ch a | abor organi zati on nmay take access. However, it does not precl ude
agreenents by the parties to permt access on terns other than set forth
inthis part ...."
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the fields, we find that Mirgia s actions on these three occasions did not
constitute access violations. However, we affirmthe IHEs finding that an
access violation occurred when Mirgi a entered the Enpl oyer's onion fields
and stayed between one and a half and two hours. ¥\ also agree with the
Enpl oyer' s contention that such activity was disruptive. Al though the

enpl oyees were not being paid during the tine they spoke wth the UFW
organi zer, we find that the presence of the organi zer was nonet hel ess

di sruptive of the Enpl oyer's harvesting operations to the extent that it
exceeded the one-hour access peri od.

The WFWexcepts to the IHE s finding that Mirgia' s one-to-
five mnute visit to the conpany shop on July 28, 1977, constituted an
access violation. Ve affirmthe IHEs finding. Athough this was a
mninmal violation, it was an unwarranted presence by the organi zer on
the Enpl oyer's property outside the permtted access tines.

The Enpl oyer excepts to the IHE s failure to find that the
UFWhad an excessi ve nunber of organi zers present wth Manuel Q nel as'
grape crew on August 4, 1977. The | HeE found that six or seven
unidentified organi zers were tal king to 15-20 nenbers of Qnelas' crew
about five mnutes after the start of work. |In arguing that there was

an excessi ve nunber

¥The UFWargues that the IHE's finding i s inconsistent with her
crediting Mirgia' s testinony as to the length of tine he was in the onion
fields. The IHE also credited the testinony of Sal vador R os, an Enpl oyer
w tness, that a UFWorgani zer tal ked to workers between one and a hal f and
two hours. The finding of the IHE that Mirgia was present one and a hal f
to two hours on one occasion indicates that, as to this particul ar
incident, she credited Ros’ testinony over that of Mirgia.
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of organi zers, the Enpl oyer relies on John Vallat's testinony. Vallat, who
was supervi sing the grape harvest estinated that there were approxi nately
70 enpl oyees in Qnelas’ crew Salvador Ros, who worked in Qnelas’ crew
and testified as an Enpl oyer witness, stated there were 100 workers in the
crew Inlight of this discrepancy and absent any concl usi ve record
testinony regarding the size of Qnelas' crew we find that the

Enpl oyer has not net its burden of proof in establishing there

was an excessi ve nunber of organi zers present on this occasion.?

The Enpl oyer al so excepts to the IHEs failure to find that
there was an excessi ve nunber of organi zers wth R chardo' s crew on August
5, 1977. The IHE found that on August 5, four unidentified organi zers
were present wth Pichardo's crew and that there were about 25 enpl oyees
inthe crew n the basis of these facts we agree wth the Enpl oyer and
find that on this occasion the UFWhad two nore organi zers than permtted
by the access rule.?

Q her exceptions filed by the Ewpl oyer relate to the |HE s
failure to find that work was disrupted on the occasi ons when UFW
organi zers were present on the Enpl oyer's property in violation of the
access rule. To the extent that the organi zers' presence prevented
enpl oyees fromworking and interrupted the Enpl oyer's harvest operati ons,

these viol ations do constitute work

Y8 Cal. Adnin. Code 20900(e)(4) (A states: "Access shall be linited to
two organi zers for each work crew on the property, provided that if there
are nore than 30 workers in a crew, there nay be one additional organi zer
for every 15 additional workers.

°/ See footnote 4, supra.
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di sruptions, and we so find.

In cases of excess access by a | abor organi zati on, we have
refused to set aside el ections where there was mninal or insubstanti al
encr oachnent upon the enpl oyer's premses beyond the scope of the access

rule, John V. Borchard Farns, 2 ALRB Nb. 16 (1976). Wiile we have found

specific violations of the access rule occurred at the Enpl oyer's prem ses,
we find the facts of this case indicate they were mninal. The organi zers
were present on the Enpl oyer's property outside the limts of the access
rule on six occasions. No evidence was presented to indicate that these
viol ati ons were of such a character as to create an intimdating or coercive
i npact on the enpl oyees' free choice of a collective bargaini ng

representati ve. Were enpl oyees have participated in a free and fair

el ection of a collective bargaining representative, we wll not deprive them
of their right to collective bargaining by refusing to certify an el ection
because of m sconduct which we cannot fairly conclude affected the results
of this election. K K Ito Farns, 2 ALRB Nb. 51 (1976), Dessert Seed
Gonpany, Inc., 2 ALRB Nb. 53 (1976). Accordingly, we hereby dismss the

Enpl oyer' s obj ecti on and uphol d the el ecti on.

CERTI FI CATI ON GF REPRESENTATI VE

It is hereby certified that the United FarmWrkers of Anerica,
AFL-AQ having received a ngjority of the valid votes cast anong the
agricultural enpl oyees of the Enpl oyer is, pursuant to Labor Code Section
1156, the excl usive bargaining representative of all the agricul tural
enpl oyees of Ranch No. 1, Inc., inthe Sate of Galifornia, for the purpose

of collective bargai ning as

S ARB N. 1



defined in Labor Code Section 1155.2(a), concerning enpl oyees' wages,
working hours, and other terns and conditions of enpl oynent.
Dated: January 3, 1979

GERALD A BROM Chai r man

RONALD L. RUZ Menber

HERBERT A PERRY, Menber
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CASE SUMVARY

Ranch. No. 1, Inc. 5ARBN. 1
Gase Nb. 77-RG13-D

IHE DEQ S N

After an election won by the UFW a hearing was hel d on the Enpl oyer's
objection that the UPWviol ated the access rule in several instances anong
enpl oyees working for Soudco and for Ranch No. 1 and that this conduct
affected the outcone of the el ection. During July and August, 1977, when
the all eged access violations occurred, two crews worked in the oni on
harvest and at |east five crews worked in the grape harvest.

The I HE found that UFWorgani zer Lupe Mirgia entered the onion fields on
three occasi ons during work hours at tinmes when he thought enpl oyees were
taking a lunch break, that he spoke and distributed literature to peopl e
who were resting and al so to peopl e who were working. The | HE found t hat
on one occasi on he stayed between one and a hal f and two hours and that on
anot her occasi on he spoke w th enpl oyees before work began. The | HE found
that on July 28, 1977, Mirgia violated the access rul e when he entered the
Enpl oyer' s property during working hours and spoke to three enpl oyees in
the shop for five mnutes or |ess.

As to the onion-harvest enpl oyees, who were paid on a pi ece-rate basis and
had no established | unch break, the | HE concl uded that the organizer's
conduct in visiting crew nenbers eating lunch in the mddl e of their work
day was not violative of the access rule. However, to the extent the
organi zer nade use of sone enpl oyees' nealtine to communi cate wth others
who conti nued working, the | HE concl uded that the organi zer violated the
access rul e on two occasi ons.

The I HE found that UFWaccess during work tine anong the grape harvest
crews consisted of: six or seven unidentified organi zers bei ng present
twenty mnutes after work began on August 4; four unidentified organizers
bei ng present after work began in R chardo' s crew on August 5; Mirgia,
Vasquez, and one or nore unidentified organi zers being present ten to
twenty-five mnutes after work began August 6; and Hector Felix bei ng
present eight mnutes after work began August 10. The August 4 incident,
wherein Vallat told the organi zers to | eave five mnutes after the start
of work, constituted a violation of the access rule. The IHE found the
August 5 incident appeared to be a deliberate violation by the UFWbecause
the organi zers cane into the field after work had already started. The
August 6 incident in Nool's crew although not in deliberate disregard of
the rule, also constituted an access violation. Fnally, the August 10
incident, wherein Hector Felix remai ned eight mnutes after work started,
constituted a viol ation of the access rul e.

The I HE found that nost of the seven access violations were brief,

i nvol vi ng organi zers who renai ned several mnutes after work was supposed
to begin. nly one incident showed a deliberate disregard for the limts
of the rule. n none of the occasions was there any indication of any
organi zer causing a disruption or



Ranch No. 1, Inc. 5ARB N. 1
CGase \Nb. 77-RG13-D

otherw se interfering wth the Enployer's agricultural operations. The | HE
found that these were insubstantial occurrences which do not rise to the

| evel of conduct which would interfere with enpl oyees' free choi ce of a
col | ective bargaining representative. The | HE recommended t he Enpl oyer's
objection to the el ection be dismssed and that the Board certify the
results of the el ection.

BOARD DEA S ON

The Board found that Mirgia' s presence in the onion fields, on three

occasi ons when he spoke to enpl oyees who were working as well as those who
were resting, did not constitute access violations, inviewof: 8 Cal.
Admn. CGode 20900(e)(2) regarding voluntary agreenents on access; Mirgia s
testinony that a supervisor told himthat during the oni on harvest he coul d
gointothe onion fields at anytine during the day as I ong as he di d not
take nore than one hour; and the lack of credited testinony that Mirgi a was
asked to leave the fields. The Board found that Mirgia s presence in the
onion fields on one occasion for one and a half to two hours did constitute
an access viol ation.

The Board found that there was not an excessive nunber of URW

organi zers in Manuel Qnelas’ grape crew on August 4, 1977, but that
there was an excessi ve nunber of organi zers in Fichardo' s crew on
August 5, 1977, when four organi zers were present to contact a crew of
25 wor kers.

The Board al so found that to the extent the union organi zers' presence
outside the limts of the access rul e prevented enpl oyees fromworki ng and
interrupted the Enpl oyer's harvest operations the union's violations of the
access rule constituted work disruptions. The Board concl uded t hat

al t hough URWor gani zers were present on the Enpl oyer's property outside the
limts of the access rule six tines, there was no evi dence that these

viol ations were of such a character as to cause an intimdating or coercive
i npact on the enpl oyees' free choice of a collective bargaini ng
representative.

The Board upheld the IHE in di smssing the Enpl oyer's objection and
certified the UFWas the coll ective bargaining representative of all the
Enpl oyer' s agri cul tural enpl oyees.

* k%

This Case Summary is issued for infornation purposes only. It is not an
official statenent of the case, or of the Agricultural Labor Rel ati ons Board.
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DEA S ON

. Statenent of the Case

CARLA JODAKIN Investigative Heari ng Examiner: This case was heard
by me on May 10, 11, and 12, 1978, in Bakersfield, Galifornia, pursuant to a
Notice of Investigative Hearing dated February 24, 1978.

The Lhited FarmVWrkers of Anerica, AFL-Q O (URW, filed a Petition
for Certification on August 9, 1977. The Board conducted an el ecti on anong the
agricul tural enpl oyees of the enpl oyer on August 13, 1977. The UFWTrecei ved a

najority of the votes. The Tally of Ballots shows the fol | owi ng votes cast:

URW 203
No Uhi on 24
Uhresol ved Chal | enged Bal |l ots 18

Tot al 245

Nanes on Li st 584



The enployer thereafter filed a tinely petition pursuant to
Gal. Lab. Gode 81156. 3(c) objecting to the certification of the el ection.

BEvi dence taken at the hearing was limted to the i ssue set out by
the Executive Secretary in the Qder of Partial D smssal and Notice of

Alegations to be Set for Hearing of Novenber 8, 1977:

Wiet her the Lhited FarmWrkers of Awerica, AFL-AQ
viol ated the access rule in several instances anong
enpl oyees working for Spoudco and for Ranch No. |, and
whet her this conduct affected the outcone of the

el ection.

Ranch No. | and Spudco, a custom harvester enpl oyed by Ranch Nb.
I, each filed notions to deny access to the UFWand certai n organi zers based
on all eged access violations during the el ection canpai gn at Ranch No. 1.
The Board set for hearing Ranch Nbo. I's notion, 77-PM1-F, and di smssed
that filed by Spudco, 77-PM2-F. Pursuant to the Board s order for a
consol i dated hearing on the notion and the el ection objections, | ami ssuing
two separate decisions. This decisionis limted to the representati on case.

Both parties were represented at the hearing and were given full
opportunity to participate in the proceedings. Both parties filed post-
hearing briefs.

Uoon the entire record, including ny observation of the denmeanor
of the wtnesses, and after consideration of the briefs filed by the parties,
| make the follow ng findings of fact and concl usi ons of |aw
1. Background

Ranch No. | is located near Arvin, Galifornia. In July and August
1977 it was harvesting onions and then grapes. Spudco was enpl oyed by Ranch
Nb. | to harvest its onions. Two crews worked in the onion harvest, and at
| east five worked in the grape harvest.
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[11. Aleged Molations of the Access Ril e
A nion Harvest O ews

1. FHrst Day

Enpl oyer' s wtness Matthew Wston, a tractor driver and irrigator
at Ranch Nb. I, was working lifting onions with a tractor. He testified that
on July 27 he saw a UFWorgani zer in the onion fields tal king to enpl oyees
topping onions. He later |earned he was Lupe Mirgia. A though VWéston was not
wearing a watch, he thought the tine was 9:30 a.m Vérk had begun at 5:30. He
left the field to informranch nanager Robert Konjoyan of the organizer's
presence. After he returned, he saw Mirgi a approach Konjoyan's car. He did
not hear what they said. Veéston did not ask Mirgia to | eave the property on
that day or any tine.

Wston thought Mirgia did not |eave until work ended at 1:30
because he saw his car. However, he did not know Mirgi a’s whereabouts at the
end of the workday.

Mirgia testified that on his first visit to the onion field he was
alone and arrived about 10:00 am He did not renenber the date precisely.
He was | ooking for Angel Garza, an enpl oyee, and found himeating | unch with
his famly. They tal ked approxinately a half an hour about Garza s assisting
wth the union organizing. No one asked Mirgia to | eave Ranch No. | property.
Mirgia did not renenber being present at the end of the day because after his
talk wth Garza he left and drove to anot her enpl oyer's ranch and t hen
returned to his office.

Mirgia testified he spoke to Konj oyan on one occasi on as he was

getting into his car to leave. Konjoyan told himit was all



right for Mirgia to be present in the onions during the day when peopl e were
eating lunch, but for no longer than an hour. He said there was no

establ i shed | unch hour because of the piece rate pay. He inplied that the
vineyard crews had an established | unch break and access would be |imted to

the hour surrounding the break.?

Garza testified for the UFWthat the first tine he saw Mirgia in
the oni ons was when he and his famly were eating | unch, around 10: 00 or
10:30 am onaday inlate July. He estinmated the visit lasted ten to
fifteen mnutes. Mirgia was the only UPWorgani zer he ever sawin the
oni ons.

2. Second Day

Wston testified he saw Mirgia on the foll ow ng day, July 28,
about 7:00 aam Mirgiawent fromgroup to group of enpl oyees wth cards
in his hand. Veston saw peopl e signing the cards. Mirgia | eft about
11: 00 a.m, four hours | ater.

Mirgia testified that he was present a second tine at the oni on
fields on the day followng his first visit, between 5:00 and 5:30 a.m The
crews were just arriving when he got there. He left before 6:00 and did not go
inside the field He testified that he I eft when an hour was up, although he
did not renenber the tine. He knewthat he left after an hour because he | ooked
at his watch. It was his practice when going into a field to check his watch
upon entering and | eavi ng.

Wen the peopl e started work, sone told himto cone back |ater at

about 10: 00, which he did at about 11:00. He spoke to

4 The UFWcontends that the conversation between Mirgi a and Konj oyan

constituted an access agreenent between enpl oyer and union. | do not reach the
question whether an agreenent existed in this case because even if one did
exist, thereis noindication that it expanded the union's right of access under
the ALRB access rul e.
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peopl e who were leaving and to others inside the field who were eating. He was
present inthe field | ess than an hour. No one asked himto | eave.

Garza testified he saw Mirgia the day followng his first visit about
noon, or lunch tine. Mirgia gave himflyers to distribute and al so distri buted
sone to the crew He was present between 45 mnutes and an hour.

3. Third Day

Veéston testified he saw Mirgia on July 29, from8:30 to 1: 30,
five hours. Mirgia went from group to group; workers would stop and
listen to him

Mirgia testified he went a third consecutive day at about 10: 00,
renmai ning about an hour. No one asked himto leave. This was his last visit to
the oni on crews because he concentrated his efforts on an el ection at anot her
conpany.

Garza testified he sawMirrgia a third tine. He did not know the date.
It was in the norning and the organi zer was on Towerline Road, bordering the
onion fields on the west, distributing leaflets and authorization cards. Mirgia
did not enter the fields.

4. Qher Testinony

Salvador R os, a nenber of Qnelas’ crew testified credibly he saw an
organi zer on two occasions in the onions, but did not identify him Gnce the
organi zer spoke to himwhile he was taking a break. He renained talking to
wor kers between one and hal f and two hours. The next day, the organi zer was
passi ng out cards to enpl oyees whil e sone were working and ot hers were not.

Enpl oyer witness darence Anfield, a supervisor, testified he saw
Mirgia talking to enpl oyees in the onion fields. The date was either the 28th or

20th of July. Anfield spent about twenty m nutes
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inthe field and I eft about 10:00. Mirgia was passing out cards. People
were signing them Sone enpl oyees stopped work when Mirgi a handed thema
card.

The work day in onions was irregular in | ength since pay was by
piece rate. It generally lasted from5:30 a.m to 1:30 p.m Garza testified
that workers deci ded for thensel ves when to begin and end. According to
Wst on, enpl oyees ate if and when they wanted to do so and coul d | eave
whenever their work was finished.

Mirgia testified that he has been a UFWorgani zer since 1967 and has
been thoroughly instructed about the access rule. nh cross examnation, he
denonstrated his know edge of its provisions. Wen there was no established | unch
hour, it was his practice to speak to peopl e who had stopped work to eat |unch.

5. Qedibility Resolution

It isdifficult to resol ve the inconsistencies betwen Véston, the
chi ef enpl oyer wtness, and Mirgia and Garza, the nain union wtnesses, as to the
length of tine Mirgia spent on Ranch No. | property in the onion fields. Véston
was not definite as to tine and did not wear a watch. Mreover, he apparently did
not observe Mirgi a throughout the tinmes he was all egedly present in the onions.
Wst on was not al ways on the tractor fromwhich presunably he had a view of the
fields and crews; he had other responsibilities. Athough he said Mirgi a was
present at the end of the day on the 27th, he did not know where and he did not
see him Wston thought he saw Mirgia' s car, but there was no evi dence of how he
was able to identify it.

d the other enpl oyer wtnesses, Anfield observed the organizer for a
total of 20 mnutes on one occasion. R os could not identify the organi zer he

Saw



Mirgia' s testinony concerning his first two trips to the onion
fieldis corroborated by Garza. As to the third trip, it is not clear that
Garza' s testinony related to the onion crews; he did testify that Mirgia did
not go into the field on that occasion.

| credit Mirgia's testinony as to length of tine he was in the
onion fields, at the sane tine cognizant of his interest in the outcone of
the hearing. He was a straightforward w tness who spoke cal my and
earnestly, wthout nervousness or edgi ness.

Wston' s testinony was cautious and | acked detail. He renenbered that
the organi zer was present for four hours on two days and five hours on a third
day, and the approxi mate ti nes each day. However, on cross examnation, he coul d
not anplify his statenents and becane testy in response to reasonabl e
guestioning. Qher than tine, he did not recall specific facts about the
organi zer's visits, such as what the organizer did other than pass out cards, or
where he was | ocated, or to whomhe spoke. He testified he was not always in a
position to observe the organi zer. The testinony as to the long visits is
i nconpl ete and therefore doubtful. For these reasons | do not credit Véston's
testinony conpl etely.

| do credit the three enpl oyer wtnesses' testinony that the
organi zer spoke to peopl e who were working as well as those who were not. It is
reasonabl e to infer fromall the testinony that he passed by peopl e who were
working whil e | ocating those eating, and that he spoke to them

| find that Mirgia entered the onion fields on three occasi ons during
work hours at tines when he thought enpl oyees were taking a |unch break, that he
spoke and distributed literature to peopl e who were resting and al so to peopl e
who were working. n one occasion he stayed between one and an hal f and two

hours. | also find that



Murgi a spoke w th enpl oyees before work began on July 28.
B. Ranch No. | Shop

Enpl oyer w tnesses Wston, Anfield, and Ramro Quevas testified that
on July 28 at 2:30 p.m, Mirgia came into the Ranch No. | shop where they were
working. He remained | ong enough to hand out literature, and to tell them about
a UFWneeting that night. The wtnesses' estimates of the tine he was present
ranged fromone to five mnutes. Quevas said one to tw, Anfield said four to
five, and Wston said about five.

Mirgia said he did not go into the shop but stoppped at the door.
Quevas, who drew a di agramof the shop (Board Ex. 20), testified that Mirgi a
entered the shop through the center door facing Towerline Road (narked A on
Board Ex. 20).

| credit the enpl oyer wtnesses, in particular Ramro Quevas. He
was a forthright wtness and described the shop area in detail.

Athough | do not credit Mirgia s testinony that he did not enter
the covered shop area, | do not find this to be a serious deficiency in his
testinony al though nuch was nade at the hearing of whether he actually
stepped through the door. Even if he nerely stopped at the door, | find he
cane on the enpl oyer's property on this occasion. Fomall the testinony,
it appears this was a nonentary stop. Mirgia was heading to anot her
destinati on and stopped | ong enough to nake an announcenent. | find that
Mirgia entered the enpl oyer's property during work hours and spoke to

enpl oyees, renaining no | onger than five mnutes.



C Qape Harvest Gews

1. ock 1

Enpl oyer w tness John Val | at, supervisor of the grape harvest,
testified that before work on August 4, he noticed six or seven UFWor gani zers
at the east end of Bock 1 (Enployer's Ex. 1, point "A', in black). They were
talking to 15-20 nenbers of Qnelas' crew Vallat read one nane tag, that of
Lupe Mirgia. A 6:05 he told the group to | eave since work had begun at 6: 00.
The organi zers left the field, walking north on a path along the field s east
edge, passi ng beyond voi ce range about 6:20. Vallat said the organi zers
interfered wth the work because 15-20 peopl e did not begin work at 6:00 and
they were being paid from6: 00.

Mirgia testified that on the norning of August 4 he went fromthe
| abor canp with Nool's crewto vineyards between Blocks 4 and 5, and that Vall at
was present. Thus he in effect denies that he was present in Qnelas' crew?
Mirgi a was not specifically questioned about a visit to Qnelas' crewin the
fields which occurred prior to Nool's crew? Since Vallat was unable to
identify the other organizers on this occasion, his opportunity to see nane tags
nust have been | ess than ideal. Because Mirgia deni ed bei ng present, because he
testified Vallat only asked himonce to | eave during the harvest (Nool's crew,

and because subsequent encounters wth Mirgi a

2/ There are discrepancies concerning dates throughout all the testinony of all
the wtnesses pertaining to the presence of organi zers during the grape harvest.
There was nothing in Vallat's testinony to indicate that he was fabricating this
incident, regardiess of his nenory of all details. He placed the Nool crew

i nci dent on August 9.

3/ See discussion regarding visit to Nool's crew p.13.



nay have clouded Vallat's nenory of this encounter, | find that the enpl oyer
has failed to establish that Mirgia was present on this occasion. | find
that six or seven unidentified organizers were tal king to 15-20 nenbers of
Qnelas' crewinthe field about five mnutes after the start of work at
6:00 a. m

2. Bocks 4 and 5

Qarence Anfield testified he saw Mirgi a about 6:25 a.m on August
4. Mirrgia, the only organizer Anfield saw was in a field where peopl e were
wor ki ng about 150 yards fromBear Mbuntain B vd., a public road (Ewl oyer's Ex.
1, Point B inred). Anfield al so saw Vallat and Konjoyan near Mirgia. Froma
di stance of 20 feet, he heard Vallat tell Mirgia that he did not have the right
to talk wth workers during worktine. The organizer continued talking to
workers and left after ten to fifteen mnutes.

Vallat did not corroborate Anfield s testinony. Wen asked on
cross exam nation whet her he had seen organi zers on August 4 other than at the
start of work, Vallat's only response was that he had al so seen t hem before
work, not later, as Anfield alleges. In addition, Anfield was unusual |y
nervous throughout his testinony. For this reason, | do not credit Anfield s
testinony as to the occurrence of this incident.

3. Four Qganizers, Four Locations

Anfield testified on August 5, he followed two nen and two wonen
organi zers, whomhe could not identify, to four crews. This was part of his
assi gned task of observing organi zers.

He first saw the two woren in the southeast corner of B ock 2
(Enpl oyer Ex. 1, Point "C', narked red) talking to nenbers of Valles' crew The
tine was 5:59 or 6:00 am He went to find Vallat, and when he returned at 6:05

he saw the organi zers had noved t o anot her
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| ocation, the corner of Biocks 7 and 1 (Ewployer's Ex. 1, Point "D', red)
where Qnel as’ crew was wor ki ng.

At Qnelas' crew about 6:10 the organi zers handed panphl ets and
aut hori zation cards to two workers who cane out to the end of the romw Then
the two wonen net up wth the two nen who were apparently waiting for them
under a tree.

The organi zers next went to the edge of Blocks 7 and 8 (Enpl oyer's
Ex. 1, Point "F', red) where Pichardo's crewwas working, renaining five to ten

m nut es.
Vallat corroborated Anfield s testimony in part.? He drove

to Fchardo' s crew and saw four or five organi zers. They were wearing
identification badges. Vallat could not nane them al t hough he recogni zed two
peopl e fromthe previous day. Vallat did not testify whether they were nal e or
female. Mirgia was not anong them The organi zers were al ong a ranch road, two
tothree feet inside the rons. They were talking to seven to ten peopl e and
handi ng out pieces of paper for about ten mnutes. Sone workers had stopped
wor ki ng; others were both working and listening. There were about 25 people in
Pichardo's crew Vallat said he asked the organi zers to | eave twce. After the
second tine about 6:25, they left, walking to their car parked on the avenue
between Bl ocks 2 and 8.

The organi zers, according to Anfield, next went towards the sout heast
end of Block 7 (Enployer's Ex. 1, point "E', red). About twenty mnutes later (he
estimated 7:30 a.m), Anfield sawthe two wonen again in Bl ock 16, near the

ranch’'s west end (Ewl oyer's Ex. 1,

4/ This crew | eader's nane was given as both "R chardo" and "Pi cardo"” By
different wtnesses.

5/ However, this corroboration is inconsistent wth regard to the nane of the
crewleader. Anfield said he told himthe organi zers were in Valles’ crew
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point "G, red). Grcia, the crewboss, cane out of the vineyard and tal ked
tothemfor a fewmnutes. Wen the wonen saw Anfield they |eft.

None of the UPWw tnesses saw any wonen organi zers at all at Ranch No.
| during the organizing canpaign. Garza testified credibly that only two
organi zers cane to Qnelas' crew in which he worked, while they were harvesting
grapes. These were Mirgia and Hector Felix. They did not renain after work
began. He said he saw Mirgia no nore than five tines. Mthilde Mnarez al so of
Qnelas’ crew testified that she sawonly Mirgia. However, her testinony is not
concl usi ve since she testified that out of the six day workweek she usual |y worked
four days due to a physical problem Two sisters-in-law who worked in Pichardo' s
crew, Qenentina Garcia and Rosa Garcia, testified that they worked every day of
the harvest and sawonly one nale organizer in their crew Neither w tness
renenbered his nane; he was present once before work and renai ned about five
m nut es.

There is a conflict in testinony between Anfield and Garza, in
particular, as to the presence of fenale UFWorgani zers, at Ranch No. |I.

Anfield s credibility is undermned by other testinony found to be
unreliable. Giarza was believeable. Hs testinmony was internal ly consistent.
nly one of the four incidents Anfield described is corroborated by Vallat, whomil
have found to have given other straightforward credible testinmony. | resolve this
conflict by finding that four unidentified organizers were present in one crew
the A chardo crew on August 5,

Anfield said he al so saw Mirgi a on August 5. However, | do not credit

this testinmony. In a declaration dated August 17, 1977, the
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w tness stated he saw Mirgi a every day fromAugust 4 until August 10 in the
fields between 5:45 and 8:00 or 9:00. Wien cross-exanmned concerni ng the

decl aration the w tness was evasive and contradicted hinself. He first
testified he saw Mirgia every day and then said he did not. He asserted he saw
Mirgia on the 10th and then decided it was on the 5th. The w tness saw Mirgi a
all norning sitting in his car, although he hinsel f was driving around the
ranch property in a truck. Because the w tness was not al ways present, and
because there is no corroboration of this contradictory testinony, | do not
find it credible. | find that Mirgia was not present at Ranch No. 1 on August
5.

4. Nool's crew

Vallat testified that on August 6% he cane to the |abor canp
to talk to crew boss Tony Nool about the avenue his crewwas to work on that
day. Nool believed they were to work in an adjacent field, but Vallat
instructed himto nove one bl ock east.

During their conversation, Vallat and Nool observed UFW
organi zers present in the | abor canp parking |ot.

At about 6:10, Vallat and Nool wal ked to the new | ocation and Val | at
showed the crew boss what grapes the crew should pick. By 6:15 a majority of
the crew had wal ked or driven to the newsite. Four or five organi zers were
al so present, including Mirgia. Vallat told Mirgia to | eave because he was

attenpting to instruct people and

6/ The wtnesses were in conflict as to the date of this incident. Regardl ess
of the date, the two principal participants, Vallat and Mirgi a, both stated
they were present at Nool's crewthe day Vallat changed the crew s work site.
Wt hout resolving the inconsistency as to date, | wll consider what occurred
and whether there was a violation of the access regul ation.
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the organi zers were interfering; he was in violation of the access rul e because
work had begun. Mirgia did not respond. F fteen or twenty peopl e stayed at the
end of the rowto hear Mirgia. Vallat told themthey could listen to "this
asshole" if they wanted but that work had started. Mirgia then said that the
reason they needed a uni on was because of this type of person. Vallat again told
Mirgia he was in violation of the rule and shoul d | eave i medi ately. At about
6:40 Mirgia and the other organizers left the fields.

Nool and his assistant, Angel de |os Santos, corroborated much of
Vallat's testinony. Sone enpl oyees were still signing cards at 6:15 when
work began, remaining wth the organi zers for about 10 m nutes.

Nool could not identify any of the organi zers. He thought they were
organi zers because they were wearing buttons and he did not recogni ze themas
nenbers of his crew He said there were five or nore. De los Santos al so coul d
not identify any of the organi zers nor coul d he describe them

Nool did not tell any crew nenber to get to work. De |os Santos
tried to tell sone crew nenbers, whomhe did not identify when asked. He got
no response.

Nool testified there were nore than 50 people in his crew

Mirgia did not deny that he acconpani ed nenbers of Nool's crewto a
new | ocation, or that Nool was talking to crew nenbers about work. Nor did he
deny that Vallat asked himto | eave. Mirgia was acconpani ed by two ot her
organi zers. The workers were |ocated about three rows into the vineyard,

preparing to go to work. Mirgia testified
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he was on Ranch No. 1 property about 10 mnutes at this |ocation. From
there he went up on to Bear Mwuntain B vd. where he spoke to peopl e
comng into work.

Mirgia did not believe that peopl e were being paid to listen to
instructions because not all of the crewhad arrived yet, and in his experience as
a grape picker, he had not been paid for instruction tinme. However, he did not
know what Ranch No. 1's pay policy was wth regard to picking instructions.

Terry Vasquez corroborated Mirgia' s testinony concerning the visit to
Nool 's crew and the conversations wth enpl oyees who did not appear to be working.
She and Mirgia tal ked to peopl e arriving for work in Tony's crew The crew was
waiting for others. The foreman gat hered peopl e toget her and asked the organi zers
their names. Mirgia asked the forenan his nane. Vasquez did not hear what was
sai d between themexcept she heard the foreman speak derogatorily of Mirgia
because he rai sed his voi ce when he did so.

| find that UFWorgani zers Mirgi a and Vasquez and at | east one ot her
unidentified organi zer in visiting Nool's crew were present between 10-25 m nutes
after work began during picking instructions.

5. Bock 5 August 10

Anfield saw Hector Felix, Angel Garza (a Ranch No. 1 enpl oyee), and a
third man in Block 5 about August 10. He identified the third nan as an enpl oyee
of Ranch No. 1, but did not know whether he was enpl oyed at that tine. He knew
Felix personally, and Felix was wearing a UFWidentification badge.

Anfield left to pick up naterials for the day's work. Wen he

returned he saw the three nen about hal fway through the |ine of people
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pi cki ng, heading north, toward Bear Muntain Blvd. He asked themto | eave
because work had begun. Felix and Anfield disagreed as to the tine.
Thereafter Felix Garza and the other nan continued toward the public road. As
they wal ked through the picking |ine they handed out a | eafl et (Ewloyer's Ex.
4). By 6:08, according to Anfield s watch they had | eft the property. Mirgia
pi cked up Felix on the road and they left the ranch.

Mirgia did not renenber being at Ranch No. 1 on August 10. In any
case there is no evidence he cane on the property.

nly one of these nen, Hector Felix, was not an enployee. As to him
the evidence indicates that he was present 8 mnutes after work had begun. The
UFWput on no evidence to contradict this testinony. | find that the UFW
organi zer was there 8 mnutes after work began.

In summary, | find that access during work tine anong the grape crews,
consi sted of the follow ng occasions: 6 or 7 unidentified organi zers were present
20 mnutes after work began August 4; four unidentified organi zers were present
after work began in Pichardo' s crew August 5; Mirgia, Vasquez, and one or nore
unidentified organi zers were present 10-25 mnutes after work began August 6;
and, Hector Felix was present 8 mnutes after work began August 10.

V. Analysis
A The Access Rul e

The access regulation, 8 Gal. Admn. CGode 820900, provides | abor
organi zations a limted right of access to an enpl oyer's property for the purpose
of communi cating w th enpl oyees about their rights to organize. The basis for
the regulation is that statutory and constitutional principles require a

reasonabl e and j ust acconmodat i on
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between the right of unions to access and the legitinate property and busi ness
interests of the enployer. 8 Gal. Adnmin. Gode 820900(b).

Access to enpl oyees on an enpl oyer's property is limted to one hour
before the start of work and one hour after the conpl etion of work. 8 Cal.
Adnin. Code §20900(e) (3)(A); Martori Bros. Distributing, 4 ALRB No. 5 (1978);
Gournet Harvesting & Packing, 4 ALRB No. 6 (1978). Lunchtine access is limted

to a singl e one-hour period during the work day. |If there is an established

| unch break, the one-hour period enconpasses that break. If there is no

establ i shed lunch tine, the one-hour period enconpasses the tine when enpl oyees
actual ly take their lunch break, whenever that occurs during the day. 8 Cal.
Admn. Gode §20900(e) (3)(B), KK Ito, 2 AARB No. 51 (1976); George Arakelian
Farns, Inc., 4 ALRB No. 6 (1978).

The nunber of organizers is limted to two per 30 workers in a
crew If there are nore than 30 workers, there nay be an additi onal
organi zer for every 15 workers. 8 Cal. Admn. Gode §820900(e)(4) (B).

The right of access does not include conduct disruptive of the
enpl oyer's property or agricultural operations. Speech alone is not considered
disruptive conduct. 8 Cal. Admn. Code 820900(e)(4)(Q. The right of access
includes the right to pass out literature. Tex-Cal Land Managenent, Inc., 3 ALRB

No. 14 (1977).

The Board has consistently refused to set aside an el ection on the
basi s of access violations unless they are substantial enough to affect the free
choi ce of enpl oyees in selecting a collective bargaining representative. K K.
Ito Farns, 2 ALRB No. 51 (1976); Dessert Seed Conpany, Inc., 2 ALRB Nb. 53
(1976), George Arakelian Farm
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4 ALRB No. 6 (1978); Triple E Produce ., 4 ALRB No. 20 (1978). Thus it has

hel d that violations of the access rule are not per se conduct affecting the
el ection.
B. Access to nion Felds
The timng and nanner of |unchtine access when there is no established
| unchbr eak has not been thoroughly addressed by the Board. Inits decisionin K

K Ito Farns, 2 AARB Nb. 51 (1976), the Board held that the union msinterpreted

the access rule in comng on the property during norning and afternoon 10-m nute
breaks when there was no clearly established | unchbreak. S nce the provision
focuses on access to enpl oyees to talk with themwhile they are taking their

| unchbreak, the Board held that access enconpasses the tine when enpl oyees are
actual ly eating lunch whenever it occurs during the day, if there is no
established lunchtine. This interpretation of the access regul ati on has since
been included in the regul ati ons, 820900(e)(3)(B).

In the oni on harvest, there was no established | unchbreak. Sone
enpl oyees did not take any; others decided for thensel ves when to eat.
Apparently there were peopl e stopping at different tines for lunch. Mirgia cane
on the property at 10:00 each day. | note that hour was nore than hal f way
through the usual 8 hour day whi ch began at 5: 30.

The Board has not considered this situation where sone workers are
eating and others choose not to. A reasonable interpretation of the access
regulation is that a | abor organi zation's right of lunchtine access to enpl oyees
taking a lunchbreak during a full workday is not cut off by the fact that other

enpl oyees choose not to.
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Thus, | conclude that the organi zer's conduct in visiting crew nenbers
eating lunch in the mddle of their workday at about 10:00 was not violative of
the access regul ation.

Additionally, the right of access at lunch tine does not include the
right to engage in conversation wth enpl oyees who choose to continue to work.

The organi zer talked wth and handed literature to sone enpl oyees who were worki ng
inthe field on two occasions. There is no indication that this conduct was
disruptive. To the extent he nmade use of sone enpl oyees' nealtine to communi cate
w th others who conti nued working, the organizer violated the tine [imtation of
the access rul e on two occasi ons.

C Access to Shop and M neyar ds

The brief visit to the shop at 2:30 p.m during the work day
constitutes a violation of the access regulation with regard to tine. The
enpl oyees were preparing to | eave the shop and there is no evidence that the
organi zer del ayed t hem

The four unidentified organi zers on August 5 were involved in violating
the access rule by visiting the Pichardo crew after work began. They spent 10
mnutes there and had to be asked twice to | eave the property. This appears to be
a deliberate violation because they cane into the field after work was underway.

The group of organizers whomVallat told to | eave 5 mnutes after
the start of work on August 4 also viol ated the access rul e.

The fact that sone workers did not begin to work precisely at 6:00
because they were tal king with organi zers does not |ead ne to concl ude
autonatically that the organizers interfered wth the enpl oyer's operati ons.

VWrkers who on their own volition delay in reporting to
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work at the start of the day are responsible for their own actions. There is
no evi dence that the enpl oyer's supervisors instructed the enpl oyees to begin
work on this occasion. The enpl oyer cannot shift to an organi zer the task of
supervi sing its enpl oyees.

The presence of Mirgia and Vasquez at Nool's crew al so constitutes a
violation of the access rule as to tine, since they were present 10 to 25 mnutes
after work had begun. A though Mirgi a assuned, based on his own experience, that
work did not begin wth the picking instructions, this mstaken assunption does
not excuse the violation of the regulation. There is no evidence that he nade any
effort to determne the wage practices of this enpl oyer. The evidence is
convincing that there was confusion in this crewon this occasion; workers were
straggling in and it was not clear exactly when work began. There is no evi dence
of a deliberate disregard of the access regul ati on.

FHnally, the presence of Hector Felix on August 10, ei ght m nutes
after work began, constitutes a violation of the access regulation as to tine.

These last three incidents above indicate that it is not realistic to
assune that work begins at the 6:00 reporting tinme. The access rule allows
organi zers to be present one hour before work begins. The enpl oyer has an
obligation to clarify when work begins by calling people to work, telling
organi zers work has begun, and that it is tine to |leave. Mreover, the enpl oyer
shares with the organi zing union the burden to resol ve potential areas of

m sunder st andi ng regardi ng access such as the tine work begins.
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V. @oncl usi on

The organi zers were on the enpl oyer's property outside the tine
limts of the access regulation a total of seven tines.

Mbst of these occurrences were brief, and consisted of the organi zers
remai ning several mnutes too long after 6:00 a. m when work was supposed to
begin. In only one of these incidents was there any indication of a deliberate
disregard for the limts of the rule, that of the four unidentified organi zers on
August 5. In none of the occurrences is there any indication of any organi zer
causing a disruption of or otherwse interfering wth the enpl oyer's agricul tural
oper at i ons.

Such insubstantial occurrences as these do not rise to the | evel of
conduct which would interfere wth enpl oyees' free choice of a collective
bargai ning representative. K K Ito, 2 AARB No. 51 (1976); Dessert Seed
Gonpany, Inc., 2 ALRB No. 53 (1976).

For this reason | conclude that the enpl oyer's objection to the
el ection should be dismssed. | recormend the Board certify the results of
the el ecti on.

DATED  July 12, 1978

Respectful |y submtted,

(G /w/}k /1,

(ARLA JO DAKIN _ .
I nvestigative Hearing Exam ner
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