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CEd S ON AND CREER

Pursuant to the provisions of Labor CGode Section 1146,
the Agricultural Labor Relations Board has delegated its
authority in this proceeding to a three-nenber panel .

 or about June 18, 1978, Admnistrative Law Oficer (ALO
Robert L. Burkett issued the attached Decision in this proceeding, in
whi ch he concluded that the General (ounsel failed to establish a prina
faci e case that Respondent had di scrimnatorily di scharged Manuel Frias
inviolation of Labor Gode Section 1153 (c¢) and (a) , and reconmended
dismssal of the allegations of the conplaint with respect to that
di scharge. ¥ The ALOfurther concluded that Respondent vi ol ated
Section 1153 (c¢) and (a) by di schargi ng enpl oyees Arturo Arias, Rufino

Canpos, Luis Lopez and Qrecencio

Y The ALO s conclusion as to Manual Frias is not excepted to by any
party and i s supported by the record. Accordingly, the conplaint in
regard to M. Frias is di smssed.



(havez because of their union activities. Thereafter, Respondent and
(harging Party, Lhited FarmVWrkers of Anerica, AFL-AQ O (URW, each fil ed
exceptions and a supporting brief and the General (ounsel filed a brief
inreply to Respondent's exceptions.

The Board has considered the record and the attached
decision in light of the exceptions and briefs, and has decided to
affirmthe rulings, findings, and conclusions of the ALQ as nodified
herein, and to adopt his recomended order, as nodified herein.

Respondent excepted to the ALO s Decision on the sol e ground
that he erred in failing to find that the layoff of these four
i ndi vidual s was notivated solely by valid business justification. V¢
reject this contention. Although there is sone uncertainty inthe ALOsS
Deci sion as to whether he credited Respondent’'s testinony that a busi ness
justification necessitated the |ayoff of four workers, and as to whet her
the layoffs were in accordance wth a seniority system the ALOclearly
found that Respondent's choi ce of these four workers for termnation was
noti vated by know edge of their union activity. This finding is
supported by the record. The signatures of these four workers are
included on a list of nenbers of the organi zing coomttee (General
QGounsel "'s Exhibit 6) which was turned over to supervisor John Bowen
twenty-four to forty-eight hours prior to the first termnation. M.
Bowen testified that he nade the decision to lay off these individuals

based on his know edge of their work,
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derived in part fromconversations wth their forenan. However, he was
unabl e to state any specific reasons why these individual s were
chosen, and their forenman deni ed having had any conversations wth him
concerning |ay-offs and termnati ons.

Because Respondent failed to rebut the General (ounsel's
prina facie showng that these workers were laid off inretaliation
for their support of the union, the ALOcorrectly concluded that the

| ayoffs violated Section 1153(c) and (a) of the Act. Akitono Nursery,

3 ALRB No. 73. Respondent correctly points out in its exceptions that
twenty-two persons who were also on the list given to Bowen were not
termnated, but this fact does not preclude a finding of a violation
of the Act as to those incidents charged. Tex-Cal Land Managenent,

Inc., 3 ALRB No. 14.

The UFWexcepted to the ALOs failure to include, in his
proposed renedial order: (1) a provision for reinstatenent and back
pay; (2) a provision for the reading of the proposed Notice to
enpl oyees; (3) a listing of enpl oyees' rights in the proposed Noti ce;
and (4) a provision for Respondent’'s nane and signature in the
proposed Notice. As we find nerit in these exceptions, the ALOs
proposed renedi al order has been nodified accordingly.

GROER

By authority of Labor Gode Section 1160.3, the

Agricultural Labor Relations Board hereby orders that Respondent

Desert Automated Farming, dba Marshburn Farns,
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its officers, agents, successors and assigns, shall:
1. Gease and desist from

(a) Dscharging, laying off, or otherw se
discrimnating against its agricultural enpl oyees because of their union
nenbership or union activities, or other concerted activities for nutual
aid or protection.

(b) In any other manner interfering wth,
restraining or coercing its agricultural enployees in the
exercise of their rights guaranteed under the Act.

2. Take the followng affirnative acti on necessary to

effectuate the policies of the Act:

(a) Imediately offer Arturo Arias, Rufino Ganpos, Luis
Lopez and recencio Chavez full reinstatenent to their forner positions
w thout prejudice to their seniority or other rights and privil eges,
begi nning with the date in 1973 season when the crop activity in which
they are qualified coomences, and nake themwhol e for any | oss of pay
and ot her economic | osses they have suffered as a result of Respondent's
discrimnation, plus interest thereon at 7 percent per annum

(b) Preserve and, upon request, nake available to
the Board or its agents, for examnation and copying, all payroll
records, Social Security paynent records, tinecards, personnel
records, and other records necessary to determne the anount of
backpay due and the rights of reinstatenent under the terns of this
or der.

(c) Sgn the Notice to Enpl oyees attached hereto. Uon

Its translation by a Board Agent into appropriate
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| anguages, Respondent shal | reproduce sufficient copies in each
| anguage for the purposes set forth hereafter.

(d) Wthin 30 days fromreceipt of this Oder, nail a
copy of the attached Notice in appropriate | anguages to each of the
enpl oyees on its payrol | during August, 1977, and thereafter provide a
copy to each of its enpl oyees enpl oyed during its 1978 peak season.

(e) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its
property, the tine(s) and pl ace(s) of posting to be determned by the
Regional Drector. Respondent shall exercise due care to replace any
copy or copies of the Notice which nay be al tered, defaced, covered, or
r enoved.

(f) Arange for a representative of Respondent or a
Board Agent to distribute and read the Notice, in all appropriate
| anguages, to its enpl oyees assenbl ed on conpany property, at tines and
pl aces to be determned by the Regional Drector. Followng the
readi ng, the Board Agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees nmay have concerni ng the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonabl e rate of com
pensation to be paid by Respondent to all non-hourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and-
answer peri od.

(g) Notify the Regional Drector wthin 30 days

fromthe i ssuance of this Decision and O der of the
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steps it has taken to conply herewth, and continue to report
periodically thereafter at the Regional Drector's request until full
conpl i ance i s achi eved.

DATED  Decenber 14, 1978

GERALD A BROM Chai r nan
RCBERT B. HJUTCH NSON  Menber

JGN P. MCARTHY, Menber
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NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its
case, the Agricultural Labor Relations Board has found that we interfered
wth the rights of our workers. The Board has told us to distribute, nail,
and post this Notice.

Vé will do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:
1. To organize thensel ves;

2. To form join, or hel p unions;

3. To bargain as a group and choose whomthey want to speak
for them

4. To act together wth other workers to try to get a
contract or to help or protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

Especi al | y:

VE WLL NOT |ay off, discharge or otherw se discrimnate agai nst
any enpl oyee because such enpl oyee joins or assists the UFWor any ot her
| abor organi zati on.

VEE WLL offer Arturo Arias, Rufino Canpos, Luis Lopez and
Qecendio Chavez their old jobs back, and we w |l pay themany noney they
nay have | ost because we di scharged them plus interest thereon conputed at
seven percent per year.

Desert Aut ormated Farm ng
doi ng busi ness as Mr shburn
Far ns

Dat ed: By:

(Represent ative) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia
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CASE SUMVARY

Desert Aut onmat ed Farming, dba Cases No. 77-CE191-C

Mar shburn Farns (URWY 77-CE193-C
77- (B 194-C
77- (& 196-C
4 ALRB No. 99
ALO DEA S ON

The ALOfound that the General (ounsel failed to establish
that the termnation of Manual Frias constituted a violation of the
Act. He found that Frias was termnated because he failed to take any
steps to obtain a driver's license, after being notified that it was a
condi tion of his continued enpl oynent.

The ALO concl uded that the lay-off or termnation of Arturo
Arias, Rufino Canpos, Luis Lopez and O ecenci o Chavez viol ated Section
1153(c) and (a) of the Act. These workers, who had been enpl oyed by
Respondent for periods of tine ranging fromthree to ei ghteen years,
began neeting wth U”Worgani zers in June or July of 1977. Three of
the four were chosen by their fellowworkers as del egates or alternate
del egates to the URWconvention held in August 1977. The name of each
was included on a list of workers conprising the Union's organi zi ng
coommttee, which list was given to Respondent’'s General Supervi sor on
July 29, 1977. The four enployees were all termnated wthin two weeks
thereafter, purportedly for lack of work. The ALO found t hat
Respondent failed to establish any basis for the | ayoff of these four
workers other than their union activity.

BOARD DEA S ON
Respondent ' s sol e exception was that the ALOerred in

rejecting its business-justification defense. The Board noted that the
person responsi bl e for the lay-off decision testified that he nade the
deci si on based on his know edge of the enpl oyees' work perf ornance,
derived in part fromconversations wth their foreman. However, he was
unabl e to state any specific reasons why these individual s were chosen
for lay-off, and their forenan deni ed having had any conversations wth
hi mconcerning the lay-offs. The Board held that the fact that not all
nenbers of the enpl oyees' organizing conmttee were termnated does not
preclude a finding of a violation as to the layoff of the individuals
Involved in this case. Accordingly, the Board affirnmed the rulings,
findi ngs and concl usi ons of the ALO and adopted hi s recommended or der
w th nodifications.

REMEDY

The Board ordered Respondent to reinstate the four
enpl oyees to their previous, or equival ent, positions and to reinburse
themfor any | oss of pay or other economc |osses resulting fromtheir
| ayoff, plus interest at seven percent per annum

* * *

This Case Sunmmary is furnished for information only and is not an
official statement of this case, or of the ALRB.

* * *
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STATE - CALI FCRN A

AGR OLLTURAL LABCR RELATI ONS BOSRD E‘:‘ R I
‘,-\__ L g '-!_
In the matter of:
DESERT AUTQVATED FARM NG
DBA NARSHBURN FARMG
Respondent s,
and Gase Nos. 77-C&191-C
77-CE-193-C
LN TED FARM VWRKERS OF AVER CA 77-CE- 194-C
AFL-Q O 77-CE 196-C

Charging Party

Aicia Becerril and Jorge Leon, for the
General ounsel

Cavid E Smth, for the Respondent

Dougl as Adair, for the Charging Party

DEQ S ON
STATEMENT F THE CASE

RCBERT L. BURKETT, Admnistrative Law dficer: This case was heard
bef ore ne on Novenber 29, 30, and Decenber 1, 6. and 13, 1977, in QGoachell a,
Galifornia;, all parties were represented. The conplaint alleges that the
Respondent, Marshburn Farns, violated Sections 1153(a), 1153(c), and 1140. 4(a)
of the Agricultural Labor Relations Act (hereafter called the "Act"). This
conplaint is based on charges filed by the Lhited FarmVWrkers of America,
AFL-A O (hereafter the "Union"), a copy of which was served on the Respondent.
Briefs in support of their respective positions were filed after the hearing
by the General Gounsel and Respondent .
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Lpbon the entire record, including ny observation of the
deneanor of the w tnesses, and after consideration of the argunent and
brief submtted by the parties, | nake the fol |l ow ng:

FI ND NG5 GF FACT

l. Jurisdiction.

Respondent, Desert Autonated Farmng, DBA Marshburn Farns
(hereinafter referred to as Marshburn Farns), is a business engaged in
agriculture in Galifornia as was admtted to by the Respondent.
Accordingly, | find that Respondent is an agricultural enpl oyer within the
neani ng of Section 1140.4(c) of the Act.

Further, it was stipulated by the parties that the Uhion is a | abor
organi zation representing agricul tural enpl oyees wthin the neani ng of Section
1140. 4(f) of the Act, and | so find.

[1. The Alleged Unfair Labor Practi ces.

The conpl aint, dated Gctober 1, 1977, and anended on Novenber
3, 1977, Novenber 22, 1977 and at the hearing, alleges that the Respondent
violated Sections 1153(a), 1153(c), and 1140.4(a) of the Act by its
termnation of and refusal to rehire five-naned enpl oyees because of their
concerted activities on behal f of the Uhion.

Respondent deni es any wongful di scharge of the five-naned
enpl oyees and states that all were termnated for valid business reasons.
Respondent denies that in any way he violated the Act.

[11. The Facts.
A Background:

Marshburn Farns consi sts of a nunber of what are call ed ranches in
the Goachella Valley, and is engaged in a nunber of farmng activities
including the growing of carrots. The nain foreman of the operation is John
Bowen whose official titleis the Area Supervisor. He has been the Area
Supervi sor approxinately a year and a half prior to which he was a foreman and
supervi sed a certain amount of the farmng. He is responsible for all of the
ranches of Marshburn Farns in the Qoachel la Valley. He has approxi nately
ei ght forenmen working under hi mw th whomhe neets al nost every day. | find
John Bowen to be a supervisor wthin the neaning of Section 1140.4 (j) of the
Act.



The naned enpl oyees in the conplaint are the
foll ow ng: Manuel Frias; Luis Lopez; Arturo Arias; Rufino Canpos; and
O ecenci o (havez.

The testinony shows that Manuel Frias was di scharged on May 9,
1977 while M. Lopez, M. Arias, M. Ganpos, and M. Chavez were all
di scharged within fifteen days of each other in a period begi nning July 30,
1977 and endi ng August 12, 1977. Additionally all but M. Frias worked as
tractor drivers; M. Frias worked as either an irrigator or a general
| aborer, the record and exhibits are unclear as to this point. In any case,
the pattern of discharge and the differences in the type of work done by M.
Frias and the other di scharged enpl oyees make it necessary to viewthe
discharges in this case as two separate series of events.

B. Manuel Frias.

Oh May 9, 1977 Manuel Frias was termnated, he was told, because
he did not have a Galifornia Driver's License. The testinony i s unanbi guous
as to the fact that Tonas Gonzal ez, Manuel Frias forenan, had informed M.
Frias as well as all irrigators that they woul d have to get their driver's
licenses. This was due to a change in conpany policy that would require the
irrigation workers to drive trucks | oaded wth irrigation pipes. M. Frias
was warned of the consequences of his not getting a |license by M. Gnzal ez,
that is, that if he did not secure a driver's license, he would | ose his job.
Wil e General Gounsel points out inits brief that in fact a nunber of
irrigation workers were permtted to renain working in spite of the fact that
they had not secured their license, while M. Frias was termnated because he
had not secured his license, the testinony denonstrates that at the very
| east the workers who continued on at Marshburn Farns had made sonme positive
effort to secure their |icenses such as obtaining a Learner's Permt or
trying to obtain a Learner's Permt. The testinony of Manuel Frias is clear
on the fact that he never nade any attenpt to secure a Learner's Permt or
(perator's License. In fact M. Frias was told, at the tine of his
termnation, that he would be i mmedi ately rehired upon his securing a
driver's license. hthis natter, all parties' testinony has been the sane,
and | can find no act of discrimnation in the termnation of Manuel Frias.
Wil e he mght have been treated sonewhat differently than the ot her
irrigators, it is quite clear that M. Frias nmade absolutely no attenpt to
conply wth the conpany's newrule on obtaining a driver's license. Nowhere
inthe record can | find another instance cited where an irrigation worker
nade absolutely no attenpt to conply wth this rule, and it was therefore
reasonabl e and fair for Marshburn Farns through its supervi sor Tonas Gonzal ez
totermnate M. Frias on My 9 with the proviso that he could return to work
i nmedi ately upon his securing a California Driver's License.
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General ounsel argues inits post-hearing brief that accordi ng
to the conpany's records Manuel Frias was not in fact an irrigation worker
at all but rather that he was a general |aborer and was listed as such in
the records of Marshburn Farns, General Gounsel's Exhibit 2 at Page 27, and
since a general laborer is not required to have an (perator's License,
General ounsel argues that M. Frias was not termnated for his failure to
obtain a license as clainmed by M. Gonzal ez, but rather because of his Lhion
activities.

During the examnati on of WIIiam Shaeck, he explained that when a
worker was initially hired, and it was unclear as to what that worker's skills
mght be, it was common to classify the worker as 101, or General Labor. Qnce
classified, worker's classification number woul d renain the sane during his
whol e tenure of enploynent. M. Shaeck testified that Manuel Frias was regarded
as an irrigator by hinsel f and ot her nanagenent people and to the best of his
recol lection was paid as an irrigator. Manuel Frias regarded hinsel f as an
irrigator as he testified on a nunber of occasions, and while he also testified
that he at tinmes did work that mght be construed as that of a general, |aborer
he still regarded hinself as an irrigator and in fact did work that was
irrigation work.

Even if | were to have found that Manuel Frias' termnation was
discrimnatory or that he was in fact a general |aborer and shoul d not have
been required to have a driver's license, the only reference to concerted
Lhion activity that bears rel evance to his termnation occurred al nost one
year before when M. Frias nade a conplaint to the Teanster Uhion office in
June of 1976. He conplained at that tine that the conpany was failing to
provide gloves wth which to carry the hot irrigation pi pes and was al so
failing to provide drinking water for the workers. The Teanster
representative went to the conpany to talk to themabout these natters. The
next day the conpany provided gl oves and drinking water to the workers.

The only other reference wth respect to any Lhion activity on the
part of M. Frias occurred during his testinony when he stated that he first had
contact wth the Uhited FarmVrkers Uhion in February 1977. There is no
reference in the record to any know edge on the part of Marshburn Farns that M.
Frias was in any way involved in Uhited FarmWrker activity, other than one
very anbi guous reference to a conversation that M. Fries had wth Tonas
Gonzal ez about the Lhion. The record shows no indication that M. Frias
disclosed to M. (onzal ez that he had engaged i n concerted activities and/ or
participated in protected Union activities under the Act, nor can | nake any
such i nf er ence.



M. Frias testinony that he prepared General Counsel's Exhibit 10
bears no rel evance to the natters concerned wth in this hearing since he signed
t he docurent on June 15 of 1977 approxi matel y one nonth after his di scharge.

C Luis Lopez, Arturo Arias, Rufino Canpos, and Orecenci o Chavez

The termnation of these workers nust be viewed as a whol e given the
close proximty intine of their layoffs, the commonal ity of work, and the
justification offered by Respondent for the said termnation.

h July 30, 1977 Luis Lopez was discharged by the Respondent', on
August 1, 1977 Arturo Arias and Rufi no Canpos were di scharged by the Respondent;
and on August 12, 1977, Qecenci o (havez was di scharged by the Respondent. In
all cases the discharge was called a | ayoff and the workers were told that there
was Inlotdenough work and that if there were to be nore work they woul d be
recal | ed.

(1) Aturo Aias.

M. Arias began working at Marshburn Farns in Septenber, 1974
and worked there until his termnation date in July, at which tine he was a
tractor driver. Hs first contact wth Lhited FarmVWrkers began in June or July
of 1977 according to his testinony.

M. Arias was a signatory of General (ounsel's

Exhibit 6, a letter to Carl M nce and Associ ates, Mrshburn Farns whi ch i nf or ned
themthat the signatories who are enpl oyees of Marshburn are active supporters of
Lhited FarmWrkers of Averica. The letter is signed by Alicio Melina on the
cover page and is signed by approxinately 26 individuals on the second page dat ed
July 15, 1977. Ann McDowel | a URWorgani zer, testified that she took General
Gounsel 's Exhibit 6 to the Respondent' s ranch on Friday, July 28 or 29, 1977 and
delivered the sane to M. Bowen. M. Arias was termnated or discharged on July
29, 1977.

Evi dence was presented that the nanes of the del egates to the
Lhited FarmVWrkers' convention were posted on a bulletin board at the Uhited
FarmWrkers office. According to the testinony of Ann MDowel | the sel ection,
of delegates and alternates did not take place until the Lhion neeting of July
21, 1977. She further testified that she believed that the names of the
del egates were posted close to that July 21 date. The hearing of ficer and
counsel for Respondent, Intervenor and General (ounsel visited the site of the
Lhion office and it is ny conclusion that if the nanes were posted in the manner
that was testified to by Ms. MDowel |, the nanes coul d easily be seen fromthe
street, which apparently is the main street intown. M. Aias was an alternate
del egate to the UFWconventi on.
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M. Arias was inforned by Tonas Gonzal ez that he was laid
of f because there was not enough work and that if there was going to be any
work he woul d be recal | ed.

(2) Rufino Canpos.

M. Canpos began work at Marshburn Farns in April, 1970 and
was termnated or laid off on August 1, 1977, while working as a tractor
driver.

M. Canpos was a signatory of the docunent introduced as
General Qounsel's Exhibit 6 referred to earlier.

Wien M. Canpos was di scharged he was told that there was no
work and too many people were working. M. nzal ez advised himthat if there
were any nore work he woul d be cal | ed.

(3) Luis Lopez.

M. Lopez began work for NMarshburn Farns in Novenber or
Decenber of 1974 as a tractor driver, and was laid off or termnated on July
30, 1977.

M. Lopez was a signatory of General (ounsel's
Exhibit 6 and was a del egate to the UPWconvention di scussed above. He al so
sold Lhion fund-raising tickets anong nenbers of his famly. A the tine of
his termnation or layoff he was told by Pabl o Gnzal ez that he could return
to work whenever the conpany needed him

(On Page 16 of Respondent's post-hearing brief he states that
apparently the cross-examnation of Luis Lopez was not reported. It shoul d be
noted that there was no cross-examnation of Luis Lopez because in the
interest of tine and econony M. Smth agreed along with other counsel to
wai ve sai d cross-exam nation.)

(4) Qecencio Chavez.

M. C(havez testified that he began work at Mrshburn
Farns in Novenber of 1959 and continued steadily until July 22, 1977, when he
was termnated or laid off. A that tinme he was working as a tractor driver.

M. Chavez was a signatory of General Counsel's
Exhibit 6, the organizing coomttee list, and was al so a del egate to the UFW
convention in 1977. He was chosen as such the week before he was laid off or
termnated. It should be pointed out that Paragraph 9(b) of the first anended
conplaint alleges that M. Chavez was laid off on August 12, 1977. This
gpparent di screpar mght be explained by the fact that M. Chavez was told to
egi n



taking his vacation on July 22, 1977, and woul d have recomenced wor ki ng on
August 12, 1977 had he not been laid of f or term nated.

M. Chavez further testified that he had di scussed the
support of the UFWw th Tomas (onzal ez.

IV. Testinony of Wtnesses for Respondent.

General Qounsel 's. Exhibits 3, 4, 5 11, 12, and 13 are a series
of leaflets advising workers in one formor another to vote no Lhion. It is
conceded by Respondent that these | eafl ets were prepared through the auspi ces
of Desert Automated Farmng doi ng busi ness as Marshburn Farns. There can be
no doubt that these leaflets are anti-lhion. Foreman Tomas onzal ez
testified that he on occasion passed out a nunber of leaflets along wth
wor kers' paychecks but that he never read the leaflets and in fact had no
idea what their content was. | find this testinony in regard to these
leaflets to be less than credible. e could hardly glinpse at any of the
| eaf l ets presented in evidence during this hearing w thout know ng the
neani ng contained therein. In particular General (ounsel's Exhibit 3 shows a
boxi ng gl ove punchi ng what appears to be the UFWsynbol of the eagl e.

M. Bowen testified that the basis that the four tractor
drivers were laid off was that they just did not work as wel |
as the other workers--nothing that he could really lay his finger
on but rather in his subjective judgenent, given the fact that
he had too many workers these were the first four that shoul d have
been laid off. M. Bowen also testified that a nunber of enpl oyees
of Mince were put on the Marshburn payrol | in 1977 includi ng four
tractor drivers. Those tractor drivers renai ned enpl oyed whil e
the four alleged discrimnatee tractor drivers were di scharged
or termnated.

During the testinony of WIIiam Shaeck, who is the Drector of
Industrial Relations for Desert Autormated Farming as wel |l as Marshburn Farns,
he stated, "I was instructed by Carl Mnce to add the four enpl oyees to our
enpl oyees (the M nce enpl oyees) without any loss of seniority and which | did
so." Al during the course of testinmony M. Bowen indicated that the only
tine seniority would be of inportance would be if all things were equal .
Gven the testinony of M. Shaeck as well as the dictates of logic it is ny
conclusion that M. Bowen's testinony and M. Shaeck's later testinony as to
wei ght given to seniority is less than credible. It should further be pointed
out that the M nce enpl oyees began work on the week of August 25, 1?77 at
least that was their first week on the Marshburn payroll shortly after the
termnation of the four alleged discrimnatee tractor drivers.



Respondent i ntroduced a nunber of exhibits to prove that a change
i n machi nery necessitated the termnation or |ayoff of the alleged
discrimnatee tractor drivers. This nachinery was purchased after the
acqui sition of Marshburn Farns by Desert Autonmated Farming and was in nost
i nstances | arger than that whi ch had been used by Marshburn Farns and
consequent |y was capabl e of producing greater work output than the forner
equi pnent. Respondent al so 1 ntroduced evi dence to show that there was a
change in the acreage of the I and which had fornerly been farned by Marshburn
and which were farned at the tinme of the discharges in question by Desert
Automat ed Farming. Marshburn farned approxi nately 6,000 acres in 1976 and in
the nonth of January, 1977 Desert Autonated Farming farned approxi nately
3,600 acres. The total acreage which was being farnmed by Desert Autonated
Farmng in July of 1977 was approxi mately 4,012 acres. It shoul d be pointed
out that the reduction in acreage apparently occurred several nonths prior to
the layoffs or termnations and that there was testinony that the | ayoffs or
termnations happened at the begi nning of the busy season for carrots.

V. Testi nony of Jose Arturo Martinez.

The significance of M. Martinez testinony was that prior to
the termnation or layoff of the four tractor drivers the tractor
drivers were driving eight and a half hours per day and five hours on
Sat urday; subsequently they i mediately noved up to nine hours a day and
added a half an hour work that had previously been part of the |unch
hour . M. Mrtinez was and still 1s a tractor driver at Mrshburn
Far ns.

QONCLUSI ONS

l. | nt roducti on.

Section 1152 of the Act provides, in part, "Epl oyees shall have

the right to self-organization . . . and to engage in other concerted
activities for the purpose of collective bargaining or other mutual aid or
"protection . . . ." The General Qounsel initially contends that Respondent

violated Section 1153(a) of the Act, by termnating the five all eged

di scri mnat ees because of their concerted Uhion activities--nanely their
signatures on General (ounsel's Exhibit 6 and the participation of four of
the five alleged discrimnatees as del egates or alternates to the Lhited Farm
VWrkers' convention. General Gounsel further argues that the workers'
activities were protected by the Act and should result in no reprisal by
Respondent. In addition General (ounsel argues that the Respondent is
engaging in unfair |abor practices wthin the neaning of Section 1153 (c) of
the Act in that the Respondent did discrimnate and is discrimnating in
regard to



hiring, tenure, and/or terns or conditions of enpl oynent to
di scour age Uhi on nenber shi p.

Gontrary to the General Gounsel, Respondent argues that the
five alleged discrimnatees were not termnated or laid off for their
Lhion activities but rather that M. Frias was laid off or termnated for
his refusal to apply for a Galifornia Driver's License, and that the four
tractor drivers were laid off or termnated because of |ack of work.

[1. Mnuel Fias.

In alleging that the discharge of Manuel Frias was discrimnatory

General ounsel nust sustain its burden of establishing the el enents which go
to prove the discrimnatory nature of the discharge. Mggi o-Tostado, Inc., 3
ALRB Nb. 33 (1977) , citing NNRB v. Wnter Garden dtrus Products Gooperati ve,
260 (5th Arcuit 1958). The test which is to be applied is whether the
events, whether direct or circunstantial, establish by their preponderance
that the enpl oyees were discharged for their views, activities or support for
a labor organization. Sunnyside Nurseries, Inc., 3 ALRB No. 42 (1977).

Assuming that there has been a prina faci e case shown by the
General ounsel, the burden then shifts to the Respondent to denonstrate that
the di scharge of the enpl oyees in question was notivated by legitinate
busi ness obj ectives. Mggi o-Tostado, Inc., supra, relying on NNRB v. G eat
Dane Trailers, Inc., 338 US 26, 656 LRRM 2465 (1967). The Agricultural
Labor Rel ations Board has clearly established the principle that an enpl oyer
is given the right to termnate his enpl oyees for any reason what soever so
| ong as he does" not do so because of Lhion activity. In Sunnyside Nurseries,
Inc., supra, the Board stated,

"It is (then) open to the enpl oyer to rebut the
presunption (of anti-Unhion notivation) by com ng
forward wth a plausi bl e, adequate, and convi nci ng
expl anati on denonstrating that the action taken wth
respect to each affected enpl oyee the ti mng of such
action, was based sol el y upon nondi scri m nat ory
considerations. In the last analysis, determnation
nust turn on which is the nore persuasive, the

i nference of discrimnation drawn fromthe
circunstances ... or the explanations offered to
refute it . . . ." (Ating Syracuse Tank and Manu-
facturing Gonpany, Inc., 133 NLRB F. 525 (1961).)




It is ny conclusion that General (ounsel has failed to establish a
prinma facie case on behalf of M. Frias, and even if | had determined that a
prina faci e case had been established the Respondent has cl early sustai ned
Its burden of proof in denonstrating that termnation of M. Frias was sol ely
because M. Frias did not have a driver's |icense and was, therefore,
unqual ified to performthe duties of an irrigator on behal f of the
Respondent .

[11. Aturo Arias, Rufino Ganpos, Luis Lopez, and O ecenci o Chavez.

Wile it is true that Respondent nmay | ayoff or di scharge any enpl oyee
for any reason or for no reason so long as the discharge is not related to
activities protected by the Act, such discharge nust be nade in the absence of a
show ng of anti-Uhion notivation. Luette Farns, Inc., 3 ALRB No. 38 (1977).
There can be no doubt of the anti-Uhion position taken by Desert Autonated
Farming doi ng busi ness as Marshburn Farns, as denonstrated by the | eafl ets narked
General ounsel's Exhibits 4, 5 11, 12, and 13. There is al so no question that
Respondent had know edge of Lhion activities on the part of the above tractor
drivers, at least insofar as M. Bowen receiving General Gounsel's Exhibit 6 on
Friday, July 29, 1977. In addition, Ms. MDowel | testified that the posting of
the Uhion del egates and al ternates began soneti ne around the 21st of July in the
Lhion office. There was additional evidence of anti-UFWaninus on the part of
Respondent: at |east fromtesti nony of ecenci o Chavez which stated that
Respondent ' s forenan Tomas Gonzal ez oft en questioned hi mabout the Uhion and on
one occasi on renarked about killing an eagl e when he was handi ng out Gener al
Qounsel 's Exhibit 12. Luis Lopez testified that Respondent’'s foreman, Pablo
Gonzal ez stated on July 30, the day after M. Bowen had recei ved Gener al
Gounsel 's Exhibit 6, that Respondent was "getting rid" of sone good workers who
had signed the |ist.

As Respondent pointed out inits brief an indispensabl e el enent of
anti-Uhion notivation which General Gounsel nust prove is an enpl oyer's know edge
of the activity alleged to be the reason for the discharge. Wl ess it has been
establ i shed that Respondent had know edge that the al |l eged di scri mnatee engaged
in concerted activities and/or participated in protected Uhion activities and
that the termnation was not notivated by sone legitinate reason, it cannot be
concluded that there was anti-Union notivation for the termnations. See e.g.,
Véstpoint Mg. G., Wllington MIl Dvisionv. NLRB, 330 F.2d 579 (4th Qr.
1964), cert, denied, 379 US 882 (1964), Schwob Mg. G. v. NLRB, 297 Fed. 2d
864 (5th dr. 1962). Wiile such know edge nay be established by inference from
surroundi ng ci rcunst ances where direct proof is unavailable, no such inferences
can be drawn wthout substantial evidentiary support. Indiana Metal Products
Gorp. v. NNRB, 202 Fed. 2d 613 (7th dr. 1953); NLRBv. Smth Transport Co., 193
F.2d 142(5th dr. 1951). It is ny conclusion that General Gounsel's
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Exhibit 6 at the very |least established that Respondent had know edge of the
Lhion activities of the four alleged discrimnatees. Wile | do not rely upon
Respondent ' s know edge of the del egates and alternates to the UFWconventi on
referred to above, it is ny conclusion that, given the small size of the city
in which the UPWoffice is located, the frequency of traffic on the street in
front of the UFAWoffice, and the testinony as to the promnence of the bulletin
board listing the names of the del egates and alternates, and given the anti-UW
aninus on the part of Respondent as denonstrated by the exhibits presented as
General Gounsel's No. 4, No. 5, No. 11, No. 12, and No. 13, it nay be well
inferred that Respondent had know edge of these Lhion activities as well.

| amin accord wth the statenment nade i n General
Gounsel 's brief that the reasons given by Respondent for termination of the
al l eged discrimnatees here are not supported by the evidence presented at the
hearing. Mbst inportantly it is not required that the domnant notive for
termnation be Lhion activity; if Union activities of the enpl oyee pl ayed any
part whatsoever in the termnation, the | aw has been violated. As-H Ne Farns,
3 ALRB Nb. 53 (1977), S A Heay ., 435 F. 2d 314, 76 LRRM 2117 (1970), N.RB
v. Witfield Rckle, 374 F.2d 576, 64 LRRVI 2656 (1967).

Respondent ' s def ense of economc justification based upon testinony
and exhibits that were presented to show that fewer acres were under
cultivation than were the preceeding year and that new and | arger nachi nery had
been pur chased whi ch reduced t he nunber of man-hours required for its operation
becones inpaired by a nunber of facts. The reduction in acreage occurred
several nonths prior to the layoffs or termnations and in fact sone testinony
was offered that the layoffs or termnations began at the commencenent of the
busi est season for carrots. In addition it seens uncontroverted that the
enpl oyees who continued working after the layoffs or termnations had their
hours of work increased. These factors in part undermine the contention of
Respondent that it had economc justification for the termnation of these four
tractor drivers.

It is ny conclusionthat it is nore than nere coi nci dence that all
four of the termnated tractor drivers were signers of General Gounsel's
Exhibit 6, and that three of the four tractor drivers were del egat es or
alternates to the UFWconvention. It is obvious that the Respondent w shed to
add the forner enpl oyees of Mnes to the payrol|l of Marshburn Farns and in
naking a determnation as to which if any enpl oyees woul d be termnated chose
those known to be Lhion adherents. M. Bowen during the course of his
testinony was unable to give any specific reasons that these four individuals
were termnated; rather he pointed to some abstract neasurenent that he used in
his mnd to nake such a determnation. | amof the conclusion that the
abstract neasur enent
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used by M. Bowen was the Uhion activity of these four tractor drivers.

The nunerous denials on the part of M. Shaeck and M. Bowen t hat
there existed a seniority systemat Mrshburn Farns was severel y under mned by
M. Shaeck's testinony that on August 25, 1977 he was instructed by Garl M nce
to add the four tractor drivers that had previously been enpl oyed by M nce
Farns to the payrol | of Marshburn Farns wthout any loss of seniority. This
was stated under direct examnation by the attorney for Respondent. Wiile
efforts were nade at a later date to explain that seniority did not really nean
seniority but rather neant seniority when all things were equal, | find the
latter explanation to be |l ess than credible. Uhder examnation fromthe
hearing officer M. Shaeck was asked, "You were directed to hire these nen wth
seniority, full seniority. |If you were not concerned wth seniority in the
Bi el ds why were you directed that?" The wtness: "Because the ower told ne to
oit."

| find that the discharges of Arturo Arias, Rufino Canpos, Luis
Lopez, and O ecencio Chavez per as the result of their protected activities,
and as such are in violation of Sections 1153(a) and 1153(c) of the Act.

THE REMEDY

Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Sections 1153(a) and (c) of the Act | shall
recommend that Respondent cease and desist therefromand take certain
affirmati ve action designed to effectuate the policies of the Act. The unfair
| abor practices coomtted by Respondent strike at the heart of the rights
guaranteed to enpl oyees by Section 1152 of the Act. The inference is
warrant ed that Respondent maintains an attitude of opposition to the purpose
of the Act wth respect to protection of enployees in general. It wll be
accordi ngly recommended that Respondent cease and desist frominfringing in
any nanner upon the rights guaranteed in Section 1152 of the Act.

As aresult of these findings, reinstatenent, wth back pay and
full seniority in other rights wll be given to Acturo Arias, Rufino Canpos,
Lui s Lopez, and O ecencio Chavez, as of the dates of their termnation.

Notice of the violations and renedi es and of the rights of the

enpl oyees protected by laww || be posted, rmailed, and read to the enpl oyees
of the Respondent.

_ Woon the basis of the entire record, the findings of fact,
concl usions of law and pursuant to Section 1160.3 of the Act,
| hereby issue the foll ow ng recommendat i ons:

- 12 -



GROER
Respondents, their officers, their agents, and representatives,
shal | :

1. GCease and desi st from

a. D scouraging menbership of any of its enployees in the
Lhited FarmVWrkers of Anrerica, AFL-AQQ or any other |abor organization, by
unl awful Iy refusing to rehire enpl oyees, or denoting enpl oyees, or by
termnating enpl oyees, or by di scharging enpl oyees, or in any other nanner
discrimnating against individuals in regard to their higher tenure of
enpl oynent or any termor condition of enpl oynent, except as authorized in
Section 1153 (c) of the Act.

b. In any other nanner interfering wth, restrai ning and
coercing enpl oyees in the exercise of their right of self-organization, to
form join, or assist |abor organizations, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities except to the
extent that such right may be affected by an agreenment requiring nenbership in
a | abor organi zation as a condition of continued enpl oynent as aut horized in
Section 1153(c) of the Act.

2. Take the followng affirmative action which is deened
necessary to effectuate the policies of the Act.

a. Post in conspicuous places, including all places where
noti ces to enpl oyees are custormarily posted, copies of the attached notice
narked "Appendi x." Copies of said notice shall be posted by Respondent
i redi atel y upon recei pt thereto and shal | be signed by Respondent's
representati ve. Reasonabl e steps shall be taken to ensure that said notices
are not altered, defaced or covered by any other material. Said notice shall
be posted for a period of 60 days and shall be in English and Spani sh.

b. Mil to each enpl oyee a copy of said notices i n Spani sh
and in English.

c. Notify the Regional Drector or the Executive
Secretary of the Board' s main office in Sacranento, within 20 days from
recei pt of a copy of this decision of steps Respondent has taken to conply
therew th, and continue to report periodically thereafter until full
conpl i ance i s achi eved.

Fobert L. Burkett, Admnistrative Law G ficer
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APPEND X
NOTl CE TO BMPLOYEES

After a hearing in which all parties presented evi dence, an
Admnistrative Law Oficer of the Agricultural Labor Relations Board has found
that we have engaged in violations of the Agricultural Labor Rel ations Act.

In order to renedy such conduct, we are required to post this notice and to
nail copies of this notice to our enpl oyees. V¢ intend to conply with this
requi renent, and to abide by the fol | owng cormtnents:

1. Ve wll not termnate workers nor refuse to rehire themfor
engagi ng in Lhion activity.

2. V¢ wll not denote workers for engagi ng in Uhion
activity.

3. V@ will rehire Arturo Arias, Rufino Ganpos, Luis Lopez, and
G ecenci o Chavez, wth back pay and full seniority.

4. Al our workers/enpl oyees are free to support, becone or renain
nenbers of the Lhited FarmWrkers of Anerica, AFL-A Q or of any other union.
Vé wll not inany nmanner interfere wth the right of our enpl oyees to engage
in these and other activities, or to refrain fromengagi ng in such activities,
whi ch are guaranteed themby the Agricultural Labor Relations Act.
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