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DEA S ON AND CREER
Oh May 17, 1977, Admnistrative Law Gficer (ALO Hernan Corenman

i ssued the attached Decision in this matter. Thereafter Respondent and the
General (ounsel each filed timely exceptions and a supporting brief. Uited
FarmWr kers of Anerica, AFL-A O (URW and General (ounsel each filed a brief
inreply to Respondent's exceptions, and Respondent filed a brief in
opposition to the General Counsel's excepti ons.

Pursuant to the provisions of Labor Code Section 1146 the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel.

The Board has consi dered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findi ngs, and concl usi ons of the ALOand to adopt his recormended Q der, as
nodi fi ed herein.

Respondent excepts to the ALOs failure to dismss the
all egations contained in paragraphs 11 (a), (c), (d), and (g) of the Second
Arended Gonpl aint as barred by Labor Code Section



1160.2. Y v affirmthe ALO's refusal to dismss those all egations, as we find
themto be closely related to the subject natter of the original charge filed
herei n and based on facts di scovered during the investigation thereof. In

NLRBv. Fant MIling Co. (1959) 360 U S. 301, 44 LRRVI2236, the Lhited Sates

Suprene Gourt held that in formulating a conplaint and in finding a violation
of Section 8 of the National Labor Relations Act, the Board coul d take
cogni zance of events whi ch occurred subsequent to the filing of the charge

upon which the conplaint is based. In Fant MIling, supra, 360 U S at 307

the Suprene Court stated:

Once its jurisdiction is invoked the Board nust be

|left free to nmake full inquiry under its broad

I nvesti gatory power in order ﬁr operly to discharge the

duty of protecting public rights which Congress has

i nposed upon it. ere can be no justification for

confining such an inquiry to the precise

particul ari zations of a charge.

The original charge herein alleged that on or about Decenber 10,

1975, Respondent tenporarily laid off workers for having joined, assisted, and
supported the UFWand, when the workers were rehired, Respondent, for the sane
reason, reduced the nunber of days they worked by hiring additional crews to
do the work. The four anmended charges allege that: (a) Respondent, through
its agents, nade promses of benefits to induce its enpl oyees to vote no-
union; (b) Respondent engaged in reprisals against its enpl oyees by forcing
themto use snmall knives to work instead of the standard | ong-handl ed hoe; (c)

Respondent, on

Y) abor Code Section 1160.2 states in pertinent part: "No conplaint shall
| ssue based upon any unfair |abor practice occurri ng nor e t han si x nont hs
prior tothe filing of the charge with the board .
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Decenber 17, 1975, through its agent, discrimnatorily refused to rehire Jesus
Sandoval because of his activities in support of the UPW and (d) that in
Decenber 1975 and continui ng thereafter Respondent, through its forenan,
changed the conditions of enpl oynent by denyi ng work-breaks to its enpl oyees
because of their union activities. V¢ find these charges are related, in
nature and in tine, to the subject natter of the initial charge, and that
Respondent was not prejudiced by the inclusion, in the conplaint, of

al | egati ons based on anended charges. V¢ note that at the hearing the ALO

i ndi cated to Respondent he woul d entertain a notion for postponenent to al |l ow
Respondent nore time to prepare its defense to these allegations. As no
notion was nade by Respondent, and as the issues relating to the allegations
were fully litigated at the hearing, the ALO properly nade findings of fact
and concl usi ons of | aw based t hereon.

The General Counsel excepts to the ALOs failure to determne
whet her the Respondent violated Section 1153 (c) and (a) of the Act by
di scharging an entire crewon or about January 5, 1976. Because the conpl ai nt
nmakes no al | egation concerning this di scharge and because this issue was not
fully litigated, we are not able to concl ude whet her Respondent's conduct
constituted a violation of the Act.

Respondent excepts to the ALOs finding that the discontinuation of
the weedi ng and thinning crew s ten-mnute work-breaks in the norning and
afternoon viol ated Labor Code Section 1153 (c) and (a). The ALO found, and
the record establishes, that these breaks were granted to the weedi ng- and-

t hi nni ng crew
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sonetine during Qctober, 1975, in an effort to induce the enpl oyees to vote
agai nst the UFWin the approachi ng Novenber 21, 1975, el ection. These breaks
were continued until about Decenber 22, 1975, at which tine they were

di sconti nued w thout any expl anation. The ALOfound the institution and

di scontinuati on of these breaks constituted unfair |abor practices, citing the
Lhited States Suprene Gourt's decision in NLRB v. Exchange Parts, 375 U S 409

(1964), and that the discontinuation of these breaks was in reprisal for the
enpl oyees voting for union representation in the election. V¢ affirmthe

ALO s conclusion that the discontinuation of the work-breaks interfered wth,
restrai ned, and coerced enpl oyees in the exercise of their Section 1152 rights
and constituted a violation of Section 1153 (c) and (a) of the Act.

As a renedy for this violation, the ALOrecommended Respondent be
ordered to nake whole all agricultural enpl oyees who were deni ed such breaks
by paynent at the rate of time-and-a-half to each of themfor the twenty
mnutes of work that woul d have been used as break periods for each day from
Decenber. 22, 1975, to March, 1977.% Respondent excepts to this proposed
renedy and contends that a nonetary award is an inappropriate renmedy for the
di sconti nuati on of breaks. Respondent argues that, according to NLRB
precedent, the proper renedy for this violation is a cease-and desi st order.
The General (Qounsel argues that the workers in effect suffered a | oss in wages
when their paid breaks were elimnated and the result was anal ogous to a

di scri mnatory

2 The record indicated that the work breaks were reinstituted in
March 1977.
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denot i on.

The cases cited by the UFW?¥ in support of its position
that a nonetary renedy is appropriate involved unilateral changes by the
enpl oyer in violation of Section 8(a)(5) and (1) of the National Labor
Relations Act. In both cases cited those changes caused the enpl oyees to have
reduced wor ki ng hours and, therefore, reduced i ncone. The NLRB s renedi al
order included reinstatenent of original working hours and a nake whol e renedy
for the working hours lost. The UFWargues that the effect of Respondent's
di sconti nuati on of the breaks was to extend the working hours wth no
correspondi ng increase in pay. Therefore, the UFWargues, the enpl oyees have
lost this extra incone and shoul d be nade whol e. Unhder the somewhat unusual
facts of this case, including the finding that the breaks were both instituted
and discontinued in violation of the law, we reject the ALOs recomendation
that the enpl oyees be conpensated for the period during which they were
deprived of breaks. Instead, we shall order Respondent to cease and desi st
fromunl awful |y di sconti nui ng work breaks.

CROER

By authority of Labor Gode Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, John H nore,
Inc., its officers, agents, successors, and assigns shall:

1. GCease and desist from

Y See Abi ngdon Nursing Center, 197 NLRB No. 123, 80 LRRM 1470 (1972) and
M ssourian Publishing Co., 216 NLRB No. 34, 88 LRRM 1647 (1975).
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(a) DO scouragi ng menbership of any enpl oyee in the UFWor any
ot her |abor organization by inposing nore onerous worki ng conditions,
di sconti nui ng wor k-breaks, or in any other nanner discrimnating agai nst
enpl oyees in regard to their hire, tenure, or terns and conditions of
enpl oynent, except as authorized by Labor Code Section 1153 (c); and

(b) In any other manner interfering wth, restraining
or coercing any enpl oyee in the exercise of rights guaranteed by Labor
(Gode Section 1152.

2. Take the follow ng affirnati ve action which i s necessary

to effectuate the policies of the Act:

(a) Immediately offer Jesus Sandoval , Jesus
Castel lanos Cortez, and Isidro Hierta full reinstatenent to their forner
positions wthout prejudice to their seniority or other rights and privil eges,
and nmake themwhol e for any economc | osses they have suffered as the result
of Respondent's discrimnation, plus interest thereon at seven percent per
annum

(b) Preserve and, upon request, nake available to the Board
or its agents, for examnation and copying, all payroll records, Social
Security paynent records, tinecards, personnel records, and other records
necessary to determne the amount of back pay due and the rights of
rei nstatenent under the terns of this Oder.

(c) S gnthe Notice to Empl oyees attached hereto which, after
translation by the Regional Drector into Spani sh and ot her appropriate
| anguages, shall be provided by Respondent in sufficient nunbers in each

| anguage for the purposes set forth
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herei nafter; and

(d) Wthin 31 days fromreceipt of this Oder, nail a copy of
the attached Notice in appropriate | anguages to each of the enpl oyees on its
payrol | during the payrol| period i medi ately preceding the Novenber 21, 1975,
Board el ection, as well as to all enployees it has enpl oyed during 1978.

(e) Post copies of the attached Notice in all
appropriate | anguages for 60 days in conspi cuous places on its property, the
timng and pl acenent to be determined by the Regional Drector. Respondent
shal | exercise due care to replace any copy or copies of the Notice which may
be altered, defaced, covered, or renoved ; and

(f) Arrange for a representative of Respondent or a Board
Agent to distribute and read this Notice in all appropriate | anguages to its
enpl oyees assenbl ed on conpany property, at tinmes and pl aces to be determ ned
by the Regional Drector. Follow ng the reading, the Board Agent shall be
given the opportunity, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees nay have concerning the Notice or enpl oyees
rights under the Act. The Regional Director shall determne a reasonable rate
of conpensation to be paid by Respondent to all non-hourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

(g Notify the Regional Drector within 30 days fromthe
i ssuance of this Decision and Oder of the steps Respondent has taken to
conply herew th, and continue to report
TITETETETTLT T
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periodically thereafter at the Regional Drector's request until full
conpl i ance i s achi eved.

Dated: Decenber 4, 1978

GRALD A BROM Chai r nan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

4 ALRB No. 98 8.



NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its case,
the Agricultural Labor Relations Board has found that we interfered with the
rights of our workers. The Board has told us to send out and post this
Not i ce.

Vé will do what the Board has ordered and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. T% bargain as a group and choose whomthey want to speak for
t hem

4., To act together wth other workers to try to get a contract or
to help or protect one another; and

5. To decide not to do any of these things. Because
thisis true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

_ VEE WLL NOT institute and di sconti nue work breaks or change
wor ki ng conditions to di scourage nenbership in a | abor organizati on.

VEE WLL NOT refuse to hire or rehire any enpl oyee, or otherw se
di scrimnate agai nst any enpl oyee in regard to his or her enpl oynent, to
di scourage uni on nenbership, union activity, or any other concerted activity
by enpl oyees for their mutual aid or protection.

WE WLL of fer Jesus Sandoval , Jesus Castell anos Gortez, and Isidro

Hierta their old jobs back, and we wll pay each of themany noney each may

have | ost because we did not rehire them plus interest thereon conputed at
seven percent per year.

JGN BEEMIRE, I NC

Dat ed:

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY
John H nore, Inc. 4 ALRB No. 98

ALO DEA S QN

The UFWengaged in an organi zati onal canpai gn anong t he
Respondent' s enpl oyees in the fall of 1975. The ALO found t hat
during that canpaign the -Enpl oyer hired a "public relations"”
representative who promsed and conditioned enpl oynent benefits on
eﬂpl %ees remai ni ng non-union, thus violating Section 1153 (a) of
the Act.

The ALO found the Respondent violated Section 1153 (c) and (a)
of the Act by refusing to permt Jesus Sandoval to board the bus
for work on Decenber 17, 1975, because of his union activities, and
by refusing to hire Isi dro I-Uerj[a one day in early March, 1977.

The ALO found that Respondent di scharged Jesus Castel |l anos Cortez
on February 20, 1976, because of his union nenbership and activity
and thereby violated Section 1153 (c) and (a) of the Act.

The ALOfound that the Respondent instituted work breaks in
Qctober, 1975, to gain enpl oyee support and as a neans of defeating
the union in the upcom ng Novenber 21, 1975, election and that the
Respondent di scontinued these breaks Wi t hout any expl anation on
Decenber 22, 1975. The "ALOfound the institution of the breaks as
wel | as thelr discontinuation constituted violati ons of Section
1153 (c) and (a) of the Act. The ALO recommended that the
enpl oyees be nade whol e for the tine period they were denied the
breaks by conpensating themat the rate of tine-and-a-half plus
interest at seven percent per annum

The ALO found that subsequent charges filed in 1977 referring
to 1975 violations are not barred by the six-nonth statute of
limtations referred to in Section 1160.2 of the Act.

The ALO recommended di smssal of allegations that _
Respondent violated the Act by: 1) the |ayoff of the weeding
and thi nning crew between Decenber 10 and 16, 1975; 2) the
reprisal agai nst the workers by requiring themto use asparagus
kni ves rather than | ong handl ed

4 ALRB No. 98



John H nore, Inc. 4 ALRB No. 98
Case Nos. 76-CE75-E (R et al

hoes; 3) the failure to permt Qunercindo M || al obos to board the
bus to go to work one day in md-February, 1977; 4) the failure to
permt Jose Minoz to board the bus to go to work one day in January
or February, 1977; 5) the failure to give work to Hector Sotello on
March 22, 1976; 6) the failure to hire Isidro Hierta one day in late
March or early April, 1977.

BOARD DEA S ON

The Board decided to affirm the findings, rulings, and
conclusions of the ALO and to adopt his recomnmended order wth
sone nodi fi cations.

The Board nade no finding regardi ng whet her the Respondent
viol ated Section 1153 (c) and (a) of the Act by discharging an
entire crewon or about January 5, 1976, because the conpl ai nt nade
no all egati on concerning this discharge and because this issue was
not fully litigated.

At hough the Board upheld the ALOs finding that the
institution and discontinuation of the work breaks violated Section
1153 (c) and (a) of the Act, it reversed the ALOs renedy, finding
that under the circunstances present in this case, a back pay award
was not appropriate. The Board instead ordered the Respondent to
cease and desi st fromunlawf ul |y di scontinui ng work breaks.

REMED AL CRDER

In addition to a cease-and-desi st order, the Board s order
requi red Respondent to offer immedi ately to Jesus Sandoval , Jesus
Castell anos Cortez, and Isidro Hierta full reinstatenent to their
former positions wthout prejudice to their seniority or other
rights and privileges, and to post, read, and nail a notice to
enpl oyees.

* * %

This Case Summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.
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CEA S AN GF ADM N STRATI VE LAWGHH GER

STATEMENT GF THE CASE

HERVAN CCRENVAN ADM N STRATI VE LAWCFFI CER Based upon
charges filed by Uhited FarmVWrkers of America, AFL-A O (WFWor
the Uhion) in the aforesaid case nunbers set forth in the caption
above, and duly served on John Hnore, Inc. (Respondent) on
various dates fromFebruary 20,-1976 to March 21, 1977, alleging
that the Respondent engaged in unfair |abor practices wthin the
neani ng of Section 1153 and Section 1140 of the Agricultural Labor
Rel ations Act, (the Act).

The General Gounsel of the Agricultural Labor Rel ations
Board (the Board) on behalf of the Board, pursuant to Section
20220, contained in Part Il of Title 8 of the Galifornia
Admnistrative Code issued its conplaint and amended conpl ai nts

her ei n.

By its Answer filed herein, the Respondent denied that it

had engaged in any unfair |abor practices.

Pursuant to notice, a hearing was hel d before the undersi gned

Admnistrative Law Gficer at Galexico, California



on April 11, 12, 13, 14, 15, 19, and 20, 1977. Appearances were
entered by each of the parties. Al parties were given full
opportunity to call, examne and cross-examne w tnesses, to argue
orally on the record and to file briefs. Post-hearing briefs
submtted by Gounsel for the General Gounsel and by Gounsel for the

Respondent have been careful | y consi der ed.

Based upon the record in the case, the evidence produced,
the post hearing briefs submtted by the General Gounsel and the
Respondent, and ny observation of the wtnesses and their deneanor

on the witness stand, | nake the foll ow ng:

FINDI NG G- FACTS

l. JUR SO CTT ON

Respondent John Hnore, Inc., is a Galifornia Corporation
wthits principal office and pl ace of business at Braw ey,
Gilifornia and is now and has been at all tinmes naterial herein an
agricultural enployer wthin the neaning of Section 1140.4(c) of
the Act. Among other agricultural products, the Respondent grows
| ettuce, sugar beets, nelons and cotton within the vicinity of
Brawey. The Lhionis nowat all tines relevant herein, has been a
| abor organi zation within the neaning of Section 1140.4(f) of the
Act .



. THE ALLEGED UNFAI R LABCR PRACTI CGES

A Background

The Uhi on began organi zational activities of Respondent's
agricultural enployees in the fall of 1975. It filed a Petition for
Certification wth the Board on Novenber 14, 1975. An el ection
conducted by the Board was hel d Novenber 21, 1975 whi ch the Uhi on won
by a vote of 49 to 28. (oincident wth Union organi zati onal
activities, the Respondent on Qctober 17, 1975 discontinued its
previous practice of using a | abor contractor to provide its weeding
and thinning crews and i nstead carried the enpl oyees conpri sing the
weedi ng and thinning crewon its own payrol| under the supervision of
its crew foreman, Pedro Quevas who continued to pick up the crew at
Cal exico as he had in the past for the |abor contractor, and transport
themby bus to the Respondent's ranch, departing from Cal exi co about
4:30 a.m

B. Respondent's Promse of Benefits and Threats
of Repri sal

At the sane tine as it began carryi ng the weedi ng and thi nni ng
crewon its own payroll, the Respondent engaged WlliamQinma to be
its "public relations" representative. Anong Gina' s duti es was one
to appri se the enpl oyees of the wage and ot her benefits they were
recei ving fromthe Respondent and another to adjust their grievances.
In the



course of his duties Qina nmade several speeches to the
nenbers of the weedi ng and thinning crew during Gct ober and
Novenber precedi ng the Novenber 21, 1975 Board el ection
outlining their enploynent benefits and GQina caused flyers
I n Spani sh and English to be passed out setting forth those
benefits. (See G C Exhibit No. 4 and 4(a) and 4(b))*

Several enpl oyees testified and | find that they were
prom sed pernmanent enpl oynent by Gina on condition that

there was no Uhion.?

| find that Gina was Respondent’'s agent as wel |l as
supervisor wthin the neaning of the Act and that his promse
of benefits and his conditioning enpl oynent benefits on their
remai ning non-Lhion interferred wth restrained, and coerced

agricultural enployees in the exercise of rights

1

- G C Exhibit No. 4(b) inforned enpl oyees that sone of the
benefits voluntarily provided by the Respondent were nedi cal and
hospi tal i zati on benefits, a Christnas Bonus based on 4 percent of
the enpl oyee's annual earnings, a Retirenent P an and six paid
hol i days at tine and one-halt for all hours worked.

2

| do not credit Gina's denial that he told enpl oyees t hat
per nanent enpl oyment and benefits were conditioned on their remaining
non- Uhi on. The evi dence establishes that "pernanent enpl oynent” neant
preference in enpl oynent to the existing thinning and weedi ng crew, and
not necessarily continuous year round enpl oynent. By its very nature,
a thinning and weeding crewis seasonal .



5
guaranteed in Section 1152 of the Act, and thereby viol ated
Section 1153(a) of the Act. NLRB v. G ssel Packing Go. 395
US 575 hio Power . v NNRB 176 F 2d 385, 387 (C A
6), Cert, denied .338 U S 899.

C The Layoff of the Weding and Thi nning O ew
From Decenber 10 to 16, 1975.

The weedi ng and thinning crewwas |aid off Decenber 10, 1975 and
recal | ed Decenber 16, 1975. There is an absence of evidence that the
| ayof f was based on anti-Uhi on considerations. The evi dence shows t hat
simlar layoffs were nade of the weeding and thinning crewin 1973, 1974
and 1976. Additionally, it was established through the credible
testinmony of M. Ral ph W Yocum the Respondent's "grower", who
supervises all the work in the husbandry of the crops, and who ordered
the layoff, that the lettuce plant growth was dimni shed so that it
becane prudent to let the plant mature nore before weeding. ontrary to
the contention of the General Counsel that the Decenber 10 to 16, 1975
| ayof f violated Section 1153(a) and (c) of the Act, | find that such
| ayof f was based sol el y on econom c consi derations and prudent plant
husbandry and was not discrimnatorily notivated. Mreover, there is no
evi dence to support the General CGounsel's claimthat the thinning and
weedi ng crew was repl aced by additional crews in Decenber 1975. | would

therefore di smss paragraph 11(b) of the Conpl ai nt.



D e of the Asparagus Knife

Paragraph 11(e) of the Conplaint alleges that in about
Decenber 1975, the Respondent engaged in reprisal against the
workers by forcing themto use snall knives to work instead of

the standard | ong handl ed hoe.

The evi dence establishes that in 1975 and continuously to
date, the Respondent requires the weeding and thinning crewto use
t he asparagus knife to cut weeds in the second weedi ng process when
the sugar beet or lettuce plant is nature and | arge because of the
i ncreased risk of danaging the plant wth a |l ong handl e hoe wher eas
t he asparagus knife can cut the weed w thout damagi ng the plant.
The asparagus knife has been voluntarily used when the plant is big
as early as the year 1972. It is true that use of the asparagus
kni fe requi res nore stoopi ng by the worker than woul d be required
by use of the long handl ed hoe. | amsatisfied that use of the
asparagus knife is not intended as a reprisal agai nst the workers,
but is notivated excl usively by prudent grow ng consi derati ons.
Moreover the asparagus knife does not require continuous stoopi ng
and requires a stoop only to the knee because the knife is 18 to 24
inches in length and does not require stooping to the foot of the
worker. | would therefore order dismssal of paragraph 11(c) of

the Gonpl ai nt.



E The Refusal to Hre Jesus Sandoval in Decenber 1975

Sandoval began enpl oyment in the weedi ng and thinning crewin Septenber
1975 for labor contractor H Don. Like the others his enpl oynent was taken
over by the Respondent placing the weeding and thi nning crew on Respondent's

payrol | in Qctober 1975.

Sandoval was active in Union organi zational activities preceding the
Novenber 21, 1973 3oard el ection. He canpaigner for the Lhion. He al one
distributed all the Whion buttons to his fell owworkers on the bus and asked

themto vote for the Lhion. He was a Unhion observer at the Board el ecti on.

Sandoval was involved in the Decenber 10, 1975 |ayoff of the crew He
reported to the crew forenan, Pedro Quevas, on Decenber 17, 1975 at the usual
pl ace in Cal exico where the bus | eaves wth the crew for the Respondent's
ranch. Sandoval credibly testified that when he reported at the bus, his
foreman, Pedro Quevas, told him"there was no nore work for ne because H nore
had so ordered, because | was an organi zer for the Union." Sandoval testified
he had | earned fromfell ow workers on Decenber 15, 1975 when Pedro Quevas cane
around that his nane was not on the list of workers and that "they were not
going to give himwork." Sandoval testified further that he was on the bus

steps when Pedro Quevas



told himthat Hnore ordered no nore work for him Sandoval credibly
testified that he asked Quevas the reason, and Quevas replied that Sandoval
had been organi zing for the Uhion in the norning before going to work about
3:30 or 4:00 a. m

Quevas testified he knows Sandoval and he never stopped himfrom
boardi ng the bus, although he does recall stopping himfromboarding the bus
because the crewwas full, but he does not renenber the year. Quevas
testified further, "I did not say anything, nor did Sandoval -- | do not know
whet her or not he wanted to work that day, the crewwas full -- | did not
nention Lhion to him" Quevas denied that he told Sandoval he coul d not get
on the bus because he was a Uhion organizer. He further testified he never
saw them pass out anything in the bus, no Uhion buttons. He also testified
that on that occasion, Sandoval had arrived |ate and the bus was al ready

conpl ete and no one el se was permtted to board the bus.

Quevas testinony that no one el se was permtted to board the bus is
contradi cted by Sandoval and anot her worker named Jose Mata. Sandoval
testifies that on Decenber 17, 1976, he arrived at the bus on tine and seats
were still available. Sandoval testified that Jose Mata boarded the bus after

he did. Jose Mata who had been enpl oyed by



Respondent for seven years and who recal | ed the layoff from Decenber 10
to 15, 1975, testified that two or three days after his return to work
on Decenber 16, 1975, he arrived at the bus and saw Sandoval and Quevas
talking in a loud voi ce while they were standi ng outside the bus.
Quevas said to Mata, "get on" and they left wthout Sandoval. Mata's
testinony is corroborated by Sandoval who testified that Jose Mata
arrived at the bus after he was refused and was told by Quevas to board
t he bus.

| amconvi nced that Quevas was instructed by the Respondent not
to hire Sandoval. Initially it is noted that Sandoval's fellow workers
told hi mon Decenber 15 that his name was- not on the list and that the
Respondent was not going to give hi mwork. Neverthel ess he reported
for work on Decenber 17 and was stopped fromboarding the bus by Quevas
who told himhe had orders not to hire hi mbecause of his Union
organi zational activity. | do not credit Quevas's testinony, because,
anong other things, it is vague and inconsistent. Quevas not even
renenbering the year. Additionally Quevas advanced the bi zarre
observation that he did not know whether or not Sandoval wanted to work
that day, in self contradiction of his other testinony that he stopped
Sandoval fromboarding the bus. Additionally, Quevas's testinony that
no one was permtted to board the bus after he stopped Sandoval is

contradi cted by Mata as
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wel | as Sandoval who both testified that Mata arrived at the bus after
Sandoval was stopped and was neverthel ess urged to board the bus as

they were ready to go.

| therefore find that the Respondent’'s refusal to permt
Sandoval to board the bus for work on Decenber 17, 1975 in its context
constituted a di scharge and thereby discrimnated agai nst hi mbecause
of his Union activity and coerced and restrai ned enpl oyees in the
exercise of rights guaranteed under the Act; and the Respondent there-

by violated Section 1153(a) and (c) of the Act.?!

F. Refusal to Permt Gunar dndo Villalobos to Board 3us (he
Cay in February 1977

MVillalobos started working for the Respondent in Qctober 1975.

He was hired by forenan Pedro Quevas. MVillal obos testified that he
agreed wth other enpl oyees to vote for the Union in Novenber 21, 1975
Board el ection. He wore his Uhion button while working in the field
and. was so observed by supervisors Pedro Quevas and Manuel GCaj egas.
Villalobos al so testified that the aforesaid two supervisors al so saw

himsign a Union authorization card in the field in Novenber 1975.

1 | find that Pedro Quevas is a supervisor wthin the" neani ng of
the Act. He hires and he responsibly directs the work of the weedi ng
and thi nning crew which usual |y conprises 35 to 40 workers. Section
1140.4(j) of the Act; Chio Power v. NLRB 176 F 2d 385, 387 (C A 6)
Cert, denied 338 U S 899.
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Villalobos testified that about 10 to 15 days before the
Novenber 21, 1975 Board el ecti on forenman Pedro Quevas engaged himin
conversation while he was working in the field and in the course of the
conversation told himthat he feared that if the Union wns the
el ection he (Quevas) would be fired. MIlalobos testified he told
Quevas that it woul dn't happen, that he woul d keep his job as

supervi sor as long as he got along wth the workers.

e day in md-February 1977, Quevas refused to permt
Villal obos to board the bus to go to work. M| lalobos testified that
Quevas told himthere was no nore space, but to return the next day.
Villalobos did return the next norning to the bus and Quevas hired him
Villalobos testified that he | earned | ater fromfell owworkers Sotello
and Hierta that another nan cane to the field that same norning and he
was given work. M llalobos testified further that both the tinekeeper

, Pablo and Quevas told himthat norning that "it was already filled
up. "

Hector Sotello testifies he heard both the tinmekeeper and Quevas
tell Millalobos that the bus was full, but another worker, a new nan,
was occupyi ng the place that belonged to Villal obos. This other person
had arrived ahead of Millalobos. Sotello also testified that about 8
a.m that same norning "another conpanion arrived at the field, and he

(Quevas) gave a job to that conpanion."
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Quevas testified concerning this incident that the crew was
conpl ete when M |l al obos arrived and Quevas so told him Quevas
further testified that the "Uiion had nothing to do with not letting
Villal obos on the bus and he did not hire anyone after M || al obos was
refused, nor did he hire anyone at the field." Quevas testified
credibly that his superior Hector Torres tells himhowlarge a crewto
take each norning. Quevas testified that supervisor Manuel Caj egas
calls his house and tell s Quevas how nany peopl e the conpany needs, and
he conplies with that request. Quevas testified further that in order
to pick up the people, he cones to an agreenent that all wll report at
the sane place. He leaves for the fields at 4:30 a.m whether on the

B Don payroll or the Hnore payroll, "al nost always the sanme tine."

Quevas testified credibly further that he picks up the bus about
3:15 a.m and reaches the pick-up point about 3:34 a.m, and nost
workers are there by this tine. He picks up the peopl e avail abl e
first. Quevas testified further that when working directly for H nore,
only those who worked for Hnore could get on the bus, just those who
were on the list. The list at the tinme of the el ection was "peopl e who

worked regul arly. ™"
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| amof the opinion, and | conclude, that there is insufficient
evidence to establish that Villal obos was deni ed enpl oynent on one day
in February 1977 because of his Union nenbership or activity.
Initially it is noted that the incident occurred about 15 nonths after
the Board election. It occurred when the workers were no | onger on the
Respondent' s payrol I, when the bus conpl enent was full, and at a tine
when sore preference was given to early arriving workers. The evi dence
is clear and undisputed that Quevas entertai ned no hostility agai nst
Villalobos. He nerely told Villal obos the bus was filled and to return
the next day. Even if it were true that another worker who drove to
the field was permtted to work, that woul d not establish that the
guota for the bus was not full when M| al obos was deni ed enpl oynent on
that one norning. M|l al obos nakes no further clai mof discrimnation.
He concedes that he did return to the bus the next day and was hired by

Quevas.

| would find that Quevas's refusal to hire Mllal obos on that

one day in February 1977 did not violate the Act.

G (Quevas's Refusal to hire Jose Minoz he Day in January or
February 1977

Jose Munoz had worked for | abor contractor H Don and as a nenber of

t he weedi ng and thi nning crew was pl aced
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on Respondent Hnore's payroll in Qctober, Novenber and Decenber 1975

and then returned to | abor contractor H Don's payroll in January 1976.

Wil e on | abor contractor H Don's payroll in January or
February 1977, for work on the Hnore property, he was refused
enpl oynent on one day. Minoz testified that in January or February
1977, he got to the bus as was his custom and Pedro Quevas said "no
nore seats.” Minoz took Quevas's word and went hone. Minoz testifies
that at noon he waited for his conpanions returning fromwork at the
port of entry. As they passed, they asked why he had not worked. He
told them"no nore seats” and they told himthat a friend of theirs
"had gotten on the bus after | left." Minoz testified that one of the
conpani ons was Hector Sotello, and he told hi mtwo nore peopl e were
hired. Minoz testified that this was the only tine he had been refused

enpl oynent .

Hector Sotello, a fellowworker testified he was sitting in the
bus at the time and saw and heard the incident. He testifies that both
Minoz and Quevas were inside the bus, and he heard Quevas tell Minoz
that it was already filled up and he coul d not take him but the bus
was not full; some seats were unoccupi ed. Minoz got off and said
"until tormorrow " After Minoz got off the bus, Sotello saw Quevas take

on one nore person. Sotello's testinony



15

Is inconsistent wth respect to who was hired after Minoz | eft the bus.
At one point he testified that after Quevas told Minoz the bus was

full, "he then gave the job to two other boys," but at another point,
he testifies that "Quevas did not give Jose Minoz work but |ater gave a

friend work."

Goncerni ng the general practice of hiring, Sotello testified
that he was on the B Don (labor contractor) payroll for many years,
and "the forenan al ways sel ected the people. He always say, you, you,

you, you, either off or on the bus."

Sotello further testified that on the Hnore payroll, the
workers were sel ected by the foreman usual |y taking the same peopl e,

but sonetines he woul d take friends to work.

Quevas testified he renenbers an occasion in the last four
nont hs (before the heari ng) when Jose Minoz cane to the bus and the
crewwas full. Quevas did not |let Minoz on the bus "as ny crew was
already conpl ete.” "Wien Minoz arrived, | told himthe bus was al ready
full -- as others arrived who wanted to get on, | told themthe crew
was conplete. | did not hire anyone after Minoz had been refused on

that day."
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| amof the-opinion, and | conclude that there is insufficient
evidence to establish that Quevas's refusal to take Minoz on one day in
January or February 1977 was in any nanner related to Minoz's Uni on
nenbership or activity. The incident in 1977 was extrenely renote in
time fromthe Union Ganpaign in 1975. Moz has continued working for
Respondent and does not clai mhe was discrimnatorily deni ed enpl oynent
on any other occasion. Mreover, Sotello' s testinony as to some one
being hired after Minoz was refused is unclear, and in addition
i ndi cates that Quevas gave enpl oynent to a friend after Minoz was
refused, a practice which Sotello testified was engaged in by the
forenman who "sonetines woul d take friends to work." Additionally it is
poi nted out that Quevas denies hiring anyone el se that norning after

Minoz was refused enpl oynent.
| find therefore that Quevas's refusal of enpl oynent to Jose
Minoz on one day in January or February 1377 was unrelated to Minoz's

Uhi on nenbership or activity and therefore did not violate the Act.

H Refusal to Hre Hector Sotell o

Sotell o had worked for Hnore about 5 or 6 years on the

payrol | of a labor contractor all the tine except
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for the fewnonths he was on BHnore's payroll in Cctober 1975

to January 1976.

Sotello testified that he used the Uhion enblem wore the ' Uion
button and signed a Unhion authorization card, passed out Uhion buttons
given to himby fell ow enpl oyee Jesus Sandoval , and that Pedro Quevas
and Manual Caj egas saw himwearing the Uhion button. Sotello served as

a conpany observer in the Novenber 21, 1975 board el ection.

At one point in his testinony, Sotello testified that he was
never deni ed enpl oynent after the el ection, but at another point, he
testifies he was absent for two weeks wth permssion fromhis forenan,
but when he returned March 22, 1976, his forenan, Pedro Quevas, refused
him telling himthe crewwas conplete. Sotello testified when he was
refused, he remained sitting on a table and saw Quevas give the job to

two others after he had tal ked to Quevas, about 4 or 4:30 a.m

Quevas conceded that sonetine in March 1976, he refused to | et
Sotello on the bus, but he testified, "well | was al ready conpl ete when
he arrived seeking enpl oynent. Nothing was said.” Quevas testified he
did not let Sotello on the bus "because | was already full -- | did not

hi re soneone el se after | barred him"
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Respondent points out in its post hearing brief, that on the
previous day's direct testinony, Sotello was asked if he ever had been
refused work, and he testified he had not. Gounsel for the Respondent
comments, "It took a break in the hearing to enlighten M. Sotello's
nenory. Wien asked what nmade hi mrenenber this denial of work, he said,
"what nade ne renenber was due to the nany conplaints of ny
conpani ons." (ounsel argues, "certainly such a nenory nust be

suspect . "

In any event | nust note that Sotell o' s testinony concerning the
ci rcunst ances surroundi ng Quevas's refusal to give himwork on March
22, 1976 |l acks corroboration and is contradi cted by Quevas who
testified that he denied enpl oynent on that day to Sotel |l o because his
crewwas full and no one el se was allowed on the bus after Sotello was
refused. Mreover Sotello continued working for Hnore and no claimis
nade that he was ever deni ed enpl oynent except on this one occasion in
March 1976. Under all of the circunstances above outlined, | amof the
opinion, and I find, that there is insufficient evidence to support the
General (ounsel 's burden of proof that Sotell o was deni ed enpl oynent on
that day because of his Union nenbership or activity. On the contrary
the evidence nore |ikely establishes that Sotell o was deni ed enpl oynent
on this one day in March 1976 because the bus was full. | find that
such deni al of enpl oynent on this one occasion to Sotello did not

violate the Act.
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|. Refusal to Hre Isidro Hiuerta

Isidro Huerta had been enpl oyed since 1960 for different |abor
contractors on the John Hnore property. He had worked for B Don,
| abor contractor nore than 10 years and for several nonths in the fall
and wnter of 1975, was enpl oyed directly by John H nore as a nenber of

the weedi ng and t hi nning crew

Hierta's Lhion activities consisted in wearing the Union button,
talking ULnion wth his fellowworkers as he worked in the fields and
signing a Lhion authorization card prior to the Novenber 21, 1975 Board

el ecti on.

Hierta testifies that he was deni ed enpl oynent on two occasi ons
in March or April 1977. Huerta testified that on the first occasion
when Quevas was picking up people at the parking | ot in Cal exico,
Quevas said, "stop here, up to this point only," Hierta testified he
asked Quevas why he was taking nen wth less tine than him and Quevas
replied he took people he wanted to and not people fromthe ULhion. A
that nonent, Huerta testified, "Quevas was at the steering wheel and |
was on the step -- the tinekeeper took down three nanes while | was

standing there -- | then left."

(h cross examnation, Hierta testified that on this first

occasi on when he was deni ed work, he was at the H Don
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office at 2230 a.m, when he arrived the bus was al ready there; peopl e
started getting on the bus at 1:30 am -- | was outside the bus when
| was denied work. | didn't want to get into the crond of nen because
| had been pul | ed down and bi g peopl e stepped on ne." H aborating
further concerning this incident, Hiuerta testified "when the bus cone
out of the large fenced area, | was standing there wth about 40 to 50
peopl e; there wasn't enough work, about 100 to 150 peopl e were there."
There M. Don would fill up 15 to 20 buses. There were so nany buses
that people tranpled on. A lot of people were getting on through the
back door and through the w ndows, and one man fell down on the ground
and his face was injured and it was one nonth before he coul d work

again."

Hierta testified further that on this first occasi on newer
peopl e were there, but they had gotten on the bus before him There
was a tinekeeper on the bus and three or four peopl e were hel pi ng
Quevas taki ng down nanes -- "when 25 to 30 peopl e were on the bus,
Pedro (Quevas) woul d say "stop" and would wite down the names; when
he finishes, he lets nore on the bus and he wites their nanes."
Hierta testified further that "on this day, Pedro's exact words to ne
were, "I amnot taking the ones fromthe Uhion, | amtaking the ones I
want to; people fromthe Lhion are nothing to ne" -- Huerta testified

further "a lot of people got in
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ahead of nme and was sitting on the bus -- Pedro said to e, "its

already full."

In apparent corroboration of Hierta' s testinony, fellow worker
Hector Sotello testified that one nmorning in early March 1977, Quevas
refused Hierta, but after Euerta left, Quevas hired two nore, a narried

coupl e.

However, Hierta' s own testinony was i nconsistent, and on cross
exam nation, when asked if he saw anyone hired after him he said no,
that he couldn't see, that there were a lot of people there, a |ot of
crowdi ng around and he couldn't see. He further conceded that there

were Uhion workers on the bus on that occasi on.

Wth respect to this first incident where he stopped Hierta from
entering the bus, Quevas testified that he renenbers he did not |et
Hierta on the bus because the crew was al ready conplete. He told this
to Hierta and Hierta nade no reply. Quevas testified further that he
did not hire anyone after Hierta that day and that his decision had

nothing to do with the Union, only that the crew was conpl et e.

View ng the circunstances attending this refusal of Quevas to

take Huerta on March 1977, | credit the
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testinony of Hiuerta, as corroborated by Sotello that subsequent to his

refusal to take Huerta, Quevas took on two nore persons.

| further credit Huerta' s testinony concerning Quevas's anti -
Lhi on renmarks nade to hi mwhen Quevas refused to permt Hiuerta from
boarding the bus, and | find that Quevas's refusal to take Hierta that

day viol ated Section 1153(a) and (c) of the Act.

(n a second occasion in late March or early April 1977, Huerta
testified that Quevas told himhe had a full crewon the bus, but to
wait, Hector was going to send a car to take Hiuerta to do sone weedi ng.
Hierta testifies he waited till 7 a.m but Quevas did not cone back.
Hierta did not see anyone else hired after he left the bus. Fellow
worker Sotello corroborates Hierta's testinony. Sotello testified that
Quevas told Hiuerta the bus was full, but to wait for himand he woul d
send a car for another five people. Sotello testified that after
Hierta left the bus and waited for the car, he doesn't renenber whet her
a new nan was hired, just that Hierta | ost the day waiting for the

f or enan.

Quevas renenbers this incident where he wouldn't let Hierta on

the bus and promsed to send a car for him Pedro
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testified that the bus was conpl ete, and when Hierta cane over and

asked if he could work, "I told himl was conplete. So | told himto
wait a few mnutes because another fellowwas going to fill another
crew | wanted to check if he had roomin his car —wait 15 m nutes,

and if | don't return, then you wll knowthey wll not be able to take
you." It is undisputed that Quevas did not return, presunably because

this other crew was conpl et e.

| ampersuaded, and | find that there is insufficient evidence
to establish that the refusal of Quevas to take Hierta on the bus on
this second occasion was discrimnatory, It is clear and undi sput ed
that Quevas did not take Hiuerta as the crewwas conpl ete. Quevas's
voluntary offer to possibly find a weeding job for Hierta in a snal |
crewtraveling by car can hardly be consi dered di scrimnatory.
Apparent|ly he was unable to fulfill his promse and did not return in
the 15 mnutes he suggested that Hierta wait for word. | find that in
this second i nstance, Quevas's refusal to take Hierta on the bus did

not violate the Act.

J. The Layoff of Jesus Castel |l anos Qortez Jesus Castel | anos Cortez

(Cortez) was hired as a tractor operator by Respondent's general
forenan, Lee Rutledge, June 25, 1975. Prior thereto he had about three

years experience as a tractor driver, enployed by Desert



24

Ranch, as a tractor driver. Anong other things he prepared the | and
wth the caterpillar, planted beets, picked cotton, thinned sugar beets
and cultivated nelons. After his enpl oynent, he worked every day,
seven days a week and holidays, ten and a half hours a day. In 1975,
Respondent enpl oyed about 17 tractor drivers. Lee Rutledge was
Qortez's forenan. A times Rutl edge woul d send Cortez to hel p ot her
foreman. CQortez credibly testified that when Rutl edge hired him he
told himhe had a pernanent job. Rutledge told him"you are a tractor
driver but when you are not busy, there is work in the shop and we w ||

find other work for you."

Gortez actively canpai gned for the Uhion in anticipation of the
Board el ection. He signed an authorization card, passed out Uhion
canpai gn leaflets and tal ked up the Lhion to his fellow tractor
drivers. He was observed by Rutl edge and the other tractor forenan
passing out leaflets for two to three days. He was a Uhi on observer at
the Board el ection and the representative of the tractor drivers.
Havi ng recei ved permssion fromone of the forenan, he attended the

pre-el ection conference at 10:30 a. m

Cortez testified that the tractor forenmen knew of his Union
activity and that he represented the tractor drivers, and as a

consequence they consi dered hima probl em
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and wanted to avoid himand did not want to give himwork. So Cortez
testified, "they worked ne only in the shop; they kept ne in the shop
until Lee (Rutledge) fired ne."

Qortez testified that Rutledge "fired" himFebruary 20, 1976.
Rutl edge told himthat there wasn't rmuch work and they were going to
reduce the nunber of workers; this year John (Hnore) is going to give
sone of the field to his son Howard, so there is less work. Qortez
testifies further "So | asked how many tractor drivers he was going to
reduce besides nyself, but he laid off only ne." Cortez |earned |ater

that he was the only one laid off.

Gortez testified credibly and wth corroboration fromfell ow

tractor driver AQegano Perez that it had not been the practice to

| ayoff tractor drivers. Qortez credibly testified that when there is
not enough tractor driving, there is work in the shop. They keep the
tractor drivers. W asked for pernmanent enpl oynent, so the tractor
driver job is permanent. The foreman tells us when the job is done in
the fields, we work in the shop. "The conpany doesn't want to | ook for
other drivers, because if a worker is laid off, he will seek enpl oynent
el sewhere when not driving a tractor. Tractor drivers work in the
shop, repl ace equi pnent, hel p the nechanic, paint equi pnent, check

nachi nery, clean up equi pnent."
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Following Qortez's termnation of enpl oynent, the Union on
February 27, 1976 served upon the Respondent by Lhited States Miil an
ALRB charge alleging that on February 20, 1976, the Respondent |aid off
Cortez because of his Lhion activity. Subsequently on about March 1,
1976 general forenan Lee Rutledge went to Cortez residence to ask him
toreturn to work. Cortez told Rutl edge he was wor ki ng and he woul d
need three days to give his forenman notice, and he returned to work as

a tractor driver with the Respondent March 4, 1976.

Gortez testified that followng his return to work on March 4,
1976, all the Respondent's forenmen have put pressure on himto nake him
quit the job, "for exanple, a foreman stops you and says can't you work
faster, put in another gear, or hurry and finish your work -- on one
occasion | was disking over 30 acres. They put another tractor driver
"behind. | ambeing injured physiologically, so | would get angry and
leave; | did not let it nake ne quit; they tell ne to work faster;
they push ne and bother ne. The foreman (Lee Rutl edge) cones by every
ten mnutes." CQortez testified that "before the election, | worked as

| wanted; no one bot hered ne."

The General Gounsel contends that there was no econom c

justification for laying off Cortez; that it is
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contrary to the Respondent's practice; that there was in fact no | ack
of work, and no other tractor driver was laid off, nor their hours of
work reduced. (See G C Exhibit No. 6) Additionally four tractor
drivers -hired subsequent to the hire of Cortez were not laid off. The
General (ounsel asserts that Cortez's layoff nust be attributed to his
active | eadershi p i n advanci ng the Ui on cause anong the crew of

tractor drivers.

The Respondent takes the position that it chose GCortez for
| ayoff rather than four other tractor drivers who had | ess seniority
based on their date of hire after Cortez hire, because he had not had
as much experience in sone of the tractor driver skills, particularly

I n bedding or beet digging.

Gortez's foreman, Rutl edge, who laid off Cortez concedes that he
had no conplaint wth Cortez's work, and it was entirely satisfactory.
Rutl edge testified that when he laid off Cortez, he told himthat "we
were just caught up wth work and as soon as it opened up, | would | et
himknow " Rutledge testified that at the tine of Cortez's |ayoff "we
were repairing equi pnent, and there was not enough equi pnent to be
repaired." Cortez testified that at the tinme of his layoff in February

20, 1976 work was available disking lettuce and all the fields were
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available for planting cotton, work which he was able to perform
Gortez also testified that "bedding or listing" is naking rows, and he
concedes that although this work requires greater skill, he is

conpetent to do it.

Rutl edge testified that he supervises 12 to 14 tractor drivers,
but only two or three can "bed" and "dig beets,"” and those who can bed
and dig beets can do anything. Rutledge, a general forenman, incredibly
testifies that although he renenbers the Novenber 21, 1975 Board
el ection, he did not see Cortez pass out |eaflets, he never discussed
Lhion with fell ow workers, he did not know Cortez supported the Union,
he did not know he was a Unhi on observer, he did not know Cortez
attended a pre-el ection conference, he never told Cortez he had a
per nanent job, no one gave himorders to |ayoff Cortez, he did not
pressure himto work faster on his return to work, and he never put one

nmachi ne behind Cortez to speed hi mup.

1

Describing his work as a tractor driver, Cortez testified that
the tractor driver, in order to prepare the | and begins by disking the
| and, then chisel, then disking again, then prepares for 1rrigation.
After the land is ready, then disk one or two times, then | and pl ane
and it is again ready to disk. Cortex testified he knows howto do al
of this. He testifies further that in cultivating the plant, once it
Is born and the land is dry enough, we use a cultivator to get rid of
the weeds and to free the plant. After this process nedicine is
sprayed, and again it is prepared for irrigation. | proceed to the
same until the plant is ready to be picked. That process is what one
calls cultivation; then fertilizing and spi king. The work of the
spiker is to dig further into the ground. S nce the shovel nakes rows.
| knowit and | have done it. Cortez testifies he has al so operat ed
har vest nachi nery.
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Rutl edge testified he does not follow seniority in |ayoffs.
Expl ai ning his reasons for retaining workers with | ess seniority than
Qortez, he testified that he kept Arturo Bernudez even though hired
several nonths after Gortez was hired because "he was qualified, he

could do anything, didn't have to be wth him"

Rutl edge, who hired C R Sneed on February 23, 1976, three days
after Cortez was laid off, (See R Exhibit No. 3) testified that Sneed
had been on a | eave of absence and he wanted himto run toppers in
beets. He had not laid off Sneed; he took off and was al ways wel cone
back; he had stopped work February 5, and cane back February 25; he

had not quit, just a | eave of absence.

Wth respect to Felix Verdusco, whose |ast period of enpl oynent
I s shown on Respondent Exhibit No. 3, as from Septenber 4 to Decenber
1975, and currently working, Rutledge testified he worked in lettuce in
1975. Rutledge testified further "he takes his | eave of absence when
work is slack. Heis an all around guy. He and his famly go north,
to work. He always takes his | eave of absence then. Ve don't go for
seniority. Heis an all around nan, been wth us a long tine, knows
what there is to do; have to get the best qualified nen to do this

kind of work."
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Wth respect to Gant WIlians (shown by Respondent's Exhi bit
No. 3 to have been last hired Decenber 1, 1975) Rutledge testified, "he
was a good all around nan. He always worked this way. O My 29, 1976

he quit to work for hinself."

Rutl edge testified that Gortez was not as experienced as

Ber nudez, Sneed, Verdusco or WIIi ans.

A though he has been a general forenman for 13 years who
super vi ses approxi nately 14 tractor drivers, Rutledge continued wth
his incredible testinony that he did not see his workers | ooking at
| eafl ets, no one said anything to hi mabout the el ection, he was not
curious, and he did not notice organizers cone and go. He testified
incredibly that prior to the Novenber 1975 el ection, that although he
had heard about organi zing and had read about it, no one talked to him
about it, he never discussed it. He testified, "I do not discuss daily
things; | do not talk to ny fell owworkers about news itens." M ew ng
the open and notorious | eadership roll exhibited by Gortez in Union
organi zational activity anmong the tractor drivers outlined above, | am
satisfied, and | find that the Respondent, and that includes Rutl edge,

was aware of Gortez's Lhion activity and support.
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Rutl edge testifies, that when he laid off Gortez, he told him
there was a | ack of work and that he said "I amnot firing you, and
when work cones up, | wll let you know" Yet at the hearing in this
natter Rutl edge sought to justify his selection of Cortez for |ayoff
because of his inexperience in bedding and di gging beets while at the
sane tine he acknow edged in his testinony that out of the 14 tractor
drivers under his supervision only two or three can bed and di g beets.
If lack of experience was the criterion for |ayoff, then one wonders
why 10 or 11 other tractor drivers were not laid off along wth Cortez.
Respondent's notive for laying off Gortez becones suspect by the
I nconsi stency of telling Cortez there is a lack of work and then
asserting at the hearing that |ack of experience dictated Cortez's
sel ection for |ayoff notw thstandi ng Rutl edge' s acknow edgenent t hat

Gortez's work was entirely satisfactory.

| credit Cortez's testinony that when Rutl edge termnated hi mon
February 20, 1976, Rutledge told himthat there wasn't nuch work and
they were going to reduce the nunber of workers; this year John
(Bnore) is going to give sone of the field to his son Howard, so there
Is less work. Additionally, it is observed that Respondent's busi ness
nmanager, M ctor Anderson acknow edged by his testinony that he notified

Gortez in witing of his |ayoff
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so he coul d draw hi s unenpl oyrment i nsurance.

It is clear, contrary to Riutl edge' s testinony, that Rutl edge' s
choi ce of words in termnating Cortez inpressed on himthat the | ayoff
was pernmanent and not only for a fewdays. Surely Rutledge was fully
anare of his need requirenents for tractor drivers, and if he intended
to layoff Cortez for only a few days, he woul d have told himso on
February 20. Instead, Rutledge told Cortez that they were going to
reduce the nunber of workers because of a partial change i n ownership.
Qortez's recital of the exit interviewis also credited because he

I mredi atel y went out and procured anot her job.

| amsatisfied that Cortez properly understood that his |ayoff
was pernanent, and that he was not told that he would be cal |l ed back as

Rutl edge testified.

Query: Wy did Riutl edge seek out Cortez on March 1, 1976 to
return to work? There were two reasons that cone to mnd, (1) that
the Respondent needs Cortez's tractor-driver services and (2) the
Lhion's unfair |abor practice charge in connection wth Cortez's
termnation served on February 27, 1976, has pronpted the Respondent to

reconsider their action in termnating Gortez on February 20, 1976.
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| amof the opinion that the Respondent term nated Jesus
Castel l anos Cortez on February 20, 1976 because of his Uhi on nenbership
and activity and theregy engaged in unfair |abor practices wthin the

neani ng of Section 1153(a) and (c) of the Act.

K D scontinuance of the Mrning and Afternoon Breaks Sonetine in

Qctober 1975, Public Relations man Wlliam Qinma, apparently to wn
over the enpl oyees to the Respondent’'s side in its canpai gn to def eat
the Uhion in the approachi ng Novenber 21, 1975 Board el ecti on,

per suaded the Respondent to grant the weeding and thinning crew 10
mnute work "breaks"” in the nmorning and again in the afternoon of each
work day. These 10 mnute norni ng and afternoon breaks were conti nued
unti| about Decenber 22, 1975 when they were di sconti nued w t hout any

expl anat i on.

As it is clear that the work breaks 'were instituted to gain the
enpl oyees favor in the approaching el ection as a neans of defeating the
Lhion at the polls, it amounted to an unfair |abor practice wthin the
meani ng of the Lhited States Suprene Court's decision in MRB v

Exchange Parts, 375 U S 409, 55 LRRM 2100 where M. Justice Harl an,

speaking for the Gourt stated: "The danger in well-tined increases in
benefits is the suggestion of a fist inside the velvet gl ove.

Enpl oyees are not likely to mss the inference
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that the source of the benefits now conferred is also the source from
which future benefits nust flow and which nmay dry up if it is not

obliged. "

The General (ounsel alleges at Paragraph 11 (g) of
the Second amended Conpl aint that by discontinuing the
breaks in Decenber 1975, the Respondent viol ated Section
1153-(a) and (c) of the Act.

| agree. | find that abolition of the breaks was in reprisal
for the enpl oyees' voting for Union representation in the Novenber 21,
1975 Board el ection. Sunbeam Gorporation 211 NLRB No. 75, 87 LRRM
1112; MNMaple Aty Sanping (o., 200 NLRB 743, 82 LRRM 1059; Carhi de
Tools Inc. 205 NLRB 318, 84 LRRM 1149.

Just as the institution of the break periods shortly before the
Board el ection suggested "the fist inside the glove" the denial of the
breaks about one nonth after the Board el ecti on suggested the naked
fist wthout the gl ove and the "source"” - which nay dry up if it is not

obliged.” NLRB v. exchange Parts (Suprene Gourt ) supra.

| find that discontinuance of the 10 m nute work breaks

discrimnated agai nst agricul tural enpl oyees because
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of their Uhion nenbership and activity and interfered with, restrained,
and coer ced enpl oyees in the exercise of rights guaranteed by Section
1152 of the Act, thereby violating Section 1153(a) and (c) of the Act.?

L. Liability of Respondent for the Conduct of Pedro Quevas Wen
Oew Vs (0f Respondent's Payroll

Inits post-hearing brief, the Respondent argues that the
Respondent shoul d not be hel d responsi bl e for the conduct of Pedro
Quevas during the tine the weeding and thinning crewwas not on its
payrol | but on the payroll of the | abor contractor, B Don, after
January 6, 1976, (See G C Exhibit No. 5 where Respondent notifies
enpl oyees on January 6, 1976 that it is "goi ng back to using contract
crews"). The Respondent contends that to hold the Respondent |iable
for the activities of the |abor contractor before he gets to

Respondent' s property is clearly inequitable.

| agree wth the General Gounsel's position expressed inits
post-hearing brief that Section 1140.4(c) of the Act nakes the
Respondent responsi bl e as the enpl oyer even though its foreman and crew

were no longer on Hnore's payroll after January 6, 1976.

! The wor k-breaks were reinstituted i n March 1977.
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Section 1140.4(c) of the Act states:

"The term'agricultural enployer® shall be liberally
construed to include any person acting directly or
indirectly inthe interest of an enployer in relation to an
agricultural enpl oyee. . .but shall exclude any person
suppl ying agricultural workers to an enpl oyer, and arty
person functioning in the capacity of a | abor contractor
The_ enpl oyer engagi ng such | abor contractor or person shal
be deened the enpl oyer for all purposes under this part."
(Enphasi s Added)

See Also Gardinal Dstributing Go., 3 ALRB No. 23 (1977) Tny
Farns 2 ALRB No. 58 (1976).

M The Sx-Mnth Satute of Limtations .
Pointing to Section 1160.2 of the Act which provides that "no

conpl aint shal | issue based upon any unfair |abor practice occurring
nore than six nonths prior to the filing of the charge with the Board
and the service of a copy thereof upon whomthe person agai nst whom
such charge is nade," the Respondent contends that the allegations of
violations recited in paragraphs 11 (a), (c) and (d) of the Second
Anended Gonpl ai nt shoul d be di smssed because the Arendnents were nade
in March 1977, whereas the conduct conpl ained of occurred in Gctober to
Decenber 1975.

The ori gi nal charges which were | ater anended were
filed and served in February and March 1976, |ess than six

nonths after any or all incidents in 1975 alleged as unfair
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| abor practices in subsequent charges or in the conplaint.

Section 20210 of the Board's Rules and Regul ations provi des as

fol | ows:

"Amendrnent of Charge - An anendnent to a charge nust be in
witing and contain the same infornation as a charge. An
anended charge nust refer, by docket nunber, to the charge
towhichit isrelated, and nust be filed and served on the
charged party in the sanme nanner as the original charge.
The Board nay disregard any error or defect in the charge
whi ch does not substantially affect the rights of the
parties."

The Board and the Gourts have held that the six nonth [imtation
should be liberally construed to insure that the rights of enpl oyees be
protected. None of the acts conpl ai ned of in the subsequent charges
occurred nore than six nonths before the initial charges filed in
February and March 1976. Therefore the subsequent charges filed in
1977 referring to 1975 violations are not barred by the six nonth
limtations. Fant MIling CGo. 360 U S 301 (1959); NRBv. Southern
Material s 447 F 2d 15 (1971).

Upon the foregoi ng findings of fact, and upon the entire record,

| nmake the foll ow ng:
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QONCLUS ONS GF LAW

1. Respondent, John Hnore, Inc., a corporation engaged in
agriculture inthe vicinity of Brawey, California, is an agricultural

enpl oyer within the neaning of Section 1140.4(c) of the Act.

2. The Whion, Whited FarmVWrkers of Awerica, AFL-AQQ the
charging party herein, is a |abor organization representing
agricultural enpl oyees within the meaning of Section 1140.4(f) of the
Act.

3. By speeches of its agents, WIliamQina, conditioning the
paynent of wage and other benefits to agricultural enpl oyees in Qctober
and Decenber 1975, on said enpl oyees rejecting the Lhion as their
col | ective bargaining representative, the Respondent interfered wth,
coerced, and restrained agricultural enpl oyees in the exercise of their
rights defined in Section 1152 of the Act, and the Respondent thereby
engaged in unfair |abor practices wthin the neaning of Section 1153(a)
of the Act.

4. The Respondent's |ayoff of enpl oyees from Decenber 10, 1975
to Decenber 16, 1975 was economcally justified and did not violate the

Act.
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5. The Respondent's conduct in requiring enpl oyees at tines to
use the asparagus knife in the fields instead of the | ong handl e hoe
was based on prudent agricultural practices and was not intended as a
reprisal agai nst enpl oyees for their Uhion activity, and there was no

viol ation of the Act.

6. By reason of Pedro Quevas's refusal to rehire Jesus Sandoval
and hi s discharge of Jesus Sandoval on or about Decenber 17, 1975 on-
the order of the Respondent because of his Whi on nenbership and
activity, the Respondent engaged in unfair |abor practices wthin the

neani ng of Section 1153(a) and (c) of the Act.

7. Pedro Quevas's refusal to hire Qunencindo Ml lal obos on a

day in February 1977 did not violate the Act.

8. Pedro Quevas's refusal to hire Jose Minoz on one day in

January or February 1977 did not violate the Act.

9. By Pedro Quevas's refusal to hire Isidro Hierta on one day
inearly March 19-77, because of his Unhion nenbership and activity, the
Respondent vi ol ated Section 1153 (a) and (c) of the Act; whereas

Quevas's refusal to hire Hierta
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on a second occasion in late March or early April 1977 did not violate

the Act.

10. Pedro Quevas's refusal to hire Hector Sotell o on or about
March 22, 1977 did not violate the Act.

11. By general forenman Lee Rutl edge's termnation of Jesus
Castellano Gortez' s enpl oynent from February 20, 1976 to March 4, 1976,
and thereafter harassing him Respondent discrimnated agai nst Cortez
for his Unhion nenbership and activity and thereby engaged in unfair
| abor practices wthin the neaning of Section 1153(a) and (c) of the
Act.

12. By discontinuing the 10 mnute norni ng and afternoon breaks
to the enpl oyees in the weeding and thi nning crew on or about Decenber
22, 1975 until resured agai n on or about March 1977, the Respondent
engaged in unfair |abor practices within the neaning of Section 1153
(a) and (c) of the Act.
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THE REMEDY

Havi ng found that the Respondent violated Section 1153(a) and
(c) of the Act, | shall recommend that it be ordered to cease and
desist therefromand to take certain affirmati ve action designed to

effectuate the policy of the Act.

As | have found that the Respondent on or about Decenber 17,
1975 discrimnatorily refused to rehire and di d di scharge Jesus
Sandoval in violation of Section 1153(a) and (c) of the Act. | shall
recommend that the Respondent be ordered to reinstate himimedi ately
to his forner position with all rights and privileges and to nmake hi m
whol e for any loss of earnings in accordance with the requirenents of

F. W Wolworth Gonpany, 90 NLRB 289, with interest at seven percent

per annumas required by Valley Farns & Rose J. Farns 2 ALRB Ho. 41
(1976). See also Isis Plunbing and Heating Go., 138 NLRB 716, 51 LRRM
1122 (1962) and Tex-Cal Land Managenent Inc., 3 ALRB No. 14.

As | have found that the Respondent termnated the enpl oynent of
Jesus Castellanos Cortez fromFebruary 20, 1976 to March 4, 1976, and
refused to hire Isidro Hiuerta on one day in early March 1977, | shall

recomrend that the
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Respondent be ordered to nake themwhol e for the period of their
unenpl oynent descri bed by the paynent to themof any wage | oss they
incurred wth interest at seven percent per annumin accordance wth

the requirenent of F. W Wol worth Conpany, Supra and Valley Farns &

Rose J. Farns, Supra.

As | have found that the Respondent discrimnatorily

di scontinued the 10 mnute norni ng and afternoon breaks from Decenber
22, 1975 to March 1977, | shall recommend that Respondent be ordered to
nake all agricultural enpl oyees deni ed such breaks, whol e by paynent to
each of themone-half their regular hourly rate of pay for all the

wor k- breaks that were deni ed themfrom Decenber 22, 1975 to March 1977.
A though the enpl oyees in question suffered no wage | oss by abol i shnent
of the breaks, they were denied the rest and recreation periods of fered
by the breaks, and this has a nonetary val ue much as a requirenent to
work on a non-work day such as a Sunday or holiday for which it is
custonary to conpensate at one-half the regular rate of pay. Such

payrment shall be nade with interest at seven percent per annum

The unfair |abor practices coomtted by the Respondent strike at
the heart of the rights guaranteed to enpl oyees by Section 1152 of the
Act. It will therefore be
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recommended that the Respondent cease and desist frominfringing in any

nmanner upon the rights guaranteed in Section 1152 of the Act.

Uoon the basis of the entire record, ny findings of fact and
concl usions of law and pursuant to Section 1160.3 of the Act, | hereby

| ssue the foll ow ng recommendat i on:



Respondent, its officers, agents and representatives shall:

1. Cease and desist from
(a) D scouraging nmenbership of any of its enployees in the

UFWAFL-A O or any other |abor organization by threats of w thdraw ng
wage and other benefits, by threats of discharge, or by discharging,
laying off, refusing to hire, or in any other manner discrimnatory
agai nst enpl oyees in regard to their hire or tenure of enpl oynent, or
any termor condition of enpl oynent, except as authorized in Section
1153 (c) of the Act.

(b) In any other nmanner interfering wth, restraining,
coerci ng enpl oyees in the exercise of their rights to self-
organi zation, to form join or assist |abor organizations, to bargain
col l ectively through representatives of their ow choosing, and to
engage i n other concerted activities for the purpose of collective bar-
gaining or other nutual aid and protection, or to refrain fromany and
all such activities except to the extent that such right mght be
affected by an agreenent requiring nenbership in a | abor organi zation

as a condition of
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continued enpl oynent as authorized in Section 1153(c) of the Act.

2. Take the follow ng affirnati ve action which i s necessary to
effectuate the policies of the Act.
(a) Gfer Jesus Sandoval full and imedi ate reinstatenent
to his forner position and make himwhol e in the manner above descri bed

I n the Renedy.

(b) Make Jesus Castellanos Cortez and Isidro Hierta whol e

I n the manner above described in the Renedy.

(c) Make whole all agricultural enpl oyees who were
deprived of their 10 mnute norning and afternoon breaks between
Decenber 22, 1975 and March 1977 in the manner above described in the
Renedy.

(d) Preserve and, upon request, nake available to the
Board or its Agents, for examnation and copying, all payroll records,
soci al security paynent records, tinme cards, personnel records and
reports, and all other records necessary to anal yze the anount of back

pay due and the right of reinstatenent under the terns of this order.
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(e) Issue the attached NOT CE TO WIRKERS (to be printed in
English and Spanish) in witing to all present enpl oyees, wherever
geographically | ocated, and to all new enpl oyees and enpl oyees rehi red,
and mail a copy of said NOTICEto all the enployees listed onits
nmaster payroll for the payroll period i mediately preceding the
Novenber 21, 1975 Board el ection, and to post such notice i medi ately
for a period of not less than sixty (60) days at appropriate |ocations
proxi nate to enpl oyee work areas, including places where notices to
enpl oyees are custonarily posted, such |ocations to be determned by

the Board' s Regional Drector.

(f) Have the attached NOI CE read in English and Spani sh
at the peak season in 1977 on conpany tinme, to all those then enpl oyed,
by a conpany representative or by a Board agent and to accord said
Board agent the opportunity to answer questions whi ch enpl oyees nay
have regarding the NOTlCE and their rights under Section 1152 of the
Act .

(g MNotify the Regional Drector of the H Centro Ofice
wthin twenty (20) days after receipt of this order as to what steps

have been taken to conply wth this order.



(h) It is further ordered that allegations contained in the
Second Amended Conpl ai nt not specifically found herein as viol ations of the

Act shall be di sm ssed.

Dat ed May 1977.

P
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APPENDI X

NOTl CE TO WIRKERS

After a trial where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found that we
interfered wth the rights of our workers. The Board has told us to

send out and post this Notice.

VW w il do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

(1) To organi ze thensel ves;

(2) To form join, or help Unions;

(3) To bargain as a group and choose whomthey want to speak for
t hem

(4) To act together wth other workers to try to get a contract
or to help or to protect one anot her;

(5) To decide not to do any of those things, because this is

true, we promse that:
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V¢ WLL NOI do anything in the future that forces you to do, or

stops you fromdoing any of the things |isted above.

V¢ WLL NOT threaten you wth being fired, laid off or refuse to
hire you or give you | ess work because of your feelings about, actions

for, or nenbership in any Uhion.

V¢ WLL NOT fire or do anythi ng agai nst you because of the
Unhi on.

VE WLL CGFFER Jesus Sandoval his old job back if he wants it and
w il pay himany noney he | ost because we refused to rehire himand
fired himon or about Decenber 17, 1975.

VE WLL pay Jesus Castellanos Cortez any noney he | ost because
we laid himoff February 20, 1976 and we wll not harass himwhile he
Is at work, because of his Union nenbership or activity, and we wl|
pay Isidro Hierta any noney he | ost for the one day he was refused

wor K.

VE WLL pay all our enpl oyees who were deprived of the 10 mnute

norni ng and afternoon breaks fromor about
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Decenber 22, 1975 to March 1977 an anount of noney equal to one-half their
hourly rate of pay for. the total nunber of hours their 10-mnute breaks add
up to during the period they were deprived of the breaks between Decenber 22,

1975 to March 1977.

Dated: My 1977

JGN BEEMRE, I NC,

By:

Represent ati ve Title
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