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Empl oyer, Case No. 75-RG 140-M
and 4 ARB No. 96

WN TED FARM WIRKERS -
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Petitioner.
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DEA S ON AND CERTI FI CATI ON

Follow ng a petition for certification filed by the
Uhited FarmVWrkers of Arerica, AFL-A O (UFYW, a representation
el ection was held on Qctober 2, 1975, anong the agricul tural
enpl oyees of Bonita Packing (o., Inc. (Ewloyer). The tally of

bal | ot s showed the follow ng results:

UW. ... 29
VWCT. .. 16
No union............. 3

(hal l enged ballots... 9
(Qoss-petitioner Véstern Gonference of Teansters (WCT) and the
enpl oyer filed tinely objections to the el ection pursuant to Labor
Gode Section 1156.3 (c). On March 4, 1977, WCT requested di smssal

of its objections, and di savowed any further interest
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i n the proceedi ngs.g These obj ections are hereby di smssed pursuant
to this request.

The enpl oyer's obj ections are now before us on the records
of two separate hearings conducted on Decenber 17, 1975, and March
21 and 22, 1977. The first of these hearings was conducted under
the Board s regulations as originally enacted in August 1975. These
regul ati ons provided for hearing on objections before an
admnistrative law officer (ALOQ, wth the record and post-heari ng
briefs to be submtted directly to the Board w t hout reconmmendati ons
by the AQ See 8 CGal. Admn. Code 20390 (1975). At this first
heari ng, evidence was taken on the Enpl oyer's objection that the
geogr aphi cal scope of the bargaining unit was inproperly determned,
and on its objection that the petition was not tinely pursuant to
Labor Gode Section 1156.4. The Enpl oyer wthdrewits third
obj ection during this hearing.

h January 7, 1976, the Board issued its decision in Mrio
Saikhon, Inc., 2 ALRB No. 2 (1976), and the Executive Secretary

granted the Enpl oyer's notion to reopen the record herein to receive
further evidence on the issue concerning the tineliness of the
petition in light of that decision. The second hearing, held for
this purpose, was conducted pursuant to the Board' s revised

regul ati ons whi ch provide for

Y Teanst er Local 865 initially attenpted to renain as a party
despite WCT's withdrawal , by a notion requesting review of its
status as a party in this and other proceedi ngs, dated March 24,
1977. This notion was w thdrawn by Local 865 on May 6, 1977.
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subm ssion of the record to the Board along with an initial decision
and reconmendati ons of an Investigative Hearing Examner (1HE), and
any exceptions thereto filed by the parties. 8 Cal. Admn. Code
20370 (1976). Thus, the unit objection is before us on the basis of
the record of the Decenber 1975 hearing and the briefs of the
parties, and the objection as to the tineliness of the petitionis
before us on the record of the Decenber 1975 hearing, the record of
the March 1977 hearing, IHE s initial decision and recomrended

di sposition, and the Enpl oyer' s exceptions thereto.

The Board has consi dered the Enpl oyer's objections, the
record in each hearing and the |HE s decision, in light of-the
exceptions and briefs, and has decided, for the reasons set forth
bel oy to dismss both renai ning objections and to certify the
Petitioner as collective bargaining representative of the Enpl oyer's
agricultural enpl oyees.

The Enpl oyer contends that the Regi onal DO rector
i nproper |y excl uded packi ng shed workers fromthe bargai ning unit.
The Enpl oyer is a California corporation which functions as a
cooperative and requires that its grower-nenbers nust al so be common
stockhol ders. It owns only the land on which its shed is | ocat ed,
and engages in no farmng operations other than harvesting. The
Enpl oyer takes the position that its packing operation is incidental
to the agricultural operations of its nenbers, and that as |ess than

seven per cent

~ O

LETEEETEErrrrri
FETEEETEErrrrri

4 ALRB No. 96 3.



of its pack comes fromnon-nenbers its shed workers are
agricultural enpl oyees.

This Board' s jurisdictionis restricted to "those
enpl oyees excl uded fromthe coverage of the National Labor Rel ations
Act, as anended, as agricul tural enpl oyees, pursuant to Section 2(3)
of the Labor Managenent Relations Act [Section 152(3), Title 29,
Lhited States (ode], and Section 3(f) of the Fair Labor S andards
Act [Section 203(f), Title 29, Lhited States Code]." Labor Code
Section 1140.4 (b).

V¢ think it is clear under applicable federal precedent
that these enpl oyees fall within the jurisdiction of the National
Labor Relations Board, and therefore are not agricul tural enpl oyees
w thin the neani ng of Labor Gode Section 1140.4(b). The NLRBis
required to interpret the exclusion of agricultural |aborers from
its jurisdiction in accordance wth Section 3(f) of the Fair Labor
Sandards Act, 29 USC 203 (b) et seq.g Section 3(f) reads, in
pertinent part, as foll ows:

...agriculture includes farmng in all its

branches and anong ot her things includes ...the

production, cultivation, grow ng and harvesting of

any agricultural... commodities... and any

practices... perforned by a farner or on a farmas

an incident to or in conjunction wth such farmng

operations, including preparation for narket,

delivery to storage or to narket or to carriers
for transportation to narket.

2 Congr ess has inposed this requirenent by riders to the
NLRB s appropriations acts since 1946. See Bayside Enterpri ses,
Inc., v. NLRB, 429 US 298, 94 LRRM 2199 (1977).
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The production, cultivation, grow ng and harvesting of
agricultural coomodities are considered to be prinary agricul tural
activities, while activities conducted as an incident to these
activities are characterized as secondary agricultural activities.
Farmers Reservoir & lIrrigation Go. v. MGonb, 337 US 755 (1949).

In interpreting the scope of secondary agricultural activities,
the NLRB | ooks to the totality of the situation rather than to
i solated factors, Jack Frost, Inc., 201 NLRB 659 (1973); L and A
| nvestnent Gorporation of Arizona, 221 NLRB 1206 (1975). However,

it isthe policy of the NNRBto followthe interpretation of
Section 3(f) adopted by the Departnent of Labor (D), "in view of
that agency's responsibility and experience in admnistering the
FLSA", L and A Investnent Gorporation, supra;, HMH owers, Inc.,
227 NLRB 1183 (1977).

The Enpl oyer's packi ng shed enpl oyees are not engaged
inprimary agricultural activities, and nay not therefore be
classified as agricultural enpl oyees unl ess they are enpl oyed "hby
a farner or on a farmi. DQ.'s regul ations provide that enpl oyees
of a farner's cooperative association such as the Enpl oyer herein,
are not enpl oyed "by a farner":

The phrase "by a farner" covers practices
perforned either by the farner hinself or by the
farnmer through his enpl oyees. Enpl oyees of a
farners' cooperative associ ation, however, are
enpl oyed not by the individual farners who
conpose its nenbership or who are its
st ockhol ders, but by the cooperative associ ati on
itself. Gooperative associations whether in the
corporate formor not, are

4 ALRB No. 96 5.



distinct, separate entities fromthe farners who own
or conpose them The work performed by a farners'
cooperative association is not work performed "by a
farnmer” but for farners. Therefore, enpl oyees of a
farnmers' cooperative association are not general |y
engaged in any practices perforned "by a farner"

w thin the neaning of section 3(f). 29 CG-R 780. 133

(a).
Moreover, the Enpl oyer' s packi ng-shed enpl oyees are not enpl oyed "on
a farmi, which is defined as "...a tract of |and devoted to the
actual farmng activities included in the first part of Section
3(f)...” 29 GFR 780.135. See S ockbridge Vegetabl e Producers, Inc.,
131 NLRB 1395, 48 LRRM 1289 (1961), in which the NLRB affirnmed a

simlar analysis inits Trial Examner's proposed deci sion.
Accordingly, we conclude that the Enpl oyer's packi ng shed enpl oyees
are not agricultural enployees wthin the neaning of Labor Code
Section 1140.4(b), and were properly excluded fromthe unit herein.
The Enpl oyer' s objection as to the scope of the bargaining unit is
her eby di sm ssed.

Fol I ow ng the second hearing in this matter, the
I nvestigative Hearing Examner (IHE) issued his initial decision, in
whi ch he concl uded that the Enpl oyer was at 50 percent of its peak
enpl oynent at the tine of the election, as required by Labor Code
Section 1156.7. The Enployer filed tinely exceptions to the IHE s
decision, objecting tothe IHE s interpretation of Board precedent,
to his nethod of cal cul ati ng peak enpl oynent and to his concl usi on
that the petition was tinely filed. V& have reviewed the entire

record in this nmatter and have determned that the objection
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as to peak enpl oynent shoul d be dismssed for the reasons set
forth bel ow
Labor Code Section 1156.4 reads as fol | ows:

Recogni zing that agriculture is a seasonal
occupation for a najority of agricultural

enpl oyees, and w shing to provide the full est
scoPe for enpl oyees' enjoynment of the rights
included in this part, the board shall not
consi der a representation petition or a petition
to decertify as tlnel¥ filed unless the

enpl oyer's payrol | reflects 50 percent of the
peak agricul tural enpl oynent for such enpl oyer
for the current cal endar year for the payrol
period i medi ately preceding the filing of the
petition.

In this connection, the peak agricul tural

enpl oynent for the prior season shall not al one be a

basis for such determnation, but rather the board

shal | estinate peak enpl oynent on the basis of
acreage and crop statistics which shall be applied
uniformy throughout the Sate of California and

upon all other rel evant data.

Section 1156. 4 poses troubl esone questions of statutory
interpretation, because it appears to require us to apply a cl ear
and specific rule and to exercise discretion by naking an estinate
based on "all...relevant data". In policy terns, we are faced
w th the probl emof resolving conpl ex questions concerning the
nature of a representative vote in a unit of fluctuating size and
conposition, wthin the tine constraints inposed by our expedited
el ection procedures. |n past decisions, we have approached this
task by the use of the Sai khon fornul a which incorporated the
Board' s concern with various "rel evant data" and whi ch can be
easily applied to payroll data during the seven-day pre-el ection

peri od.
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Uhder the Sai khon formula, the estinate of peak enpl oynent is
based on the average nunber of enpl oyees enpl oyed per day during
the peak payroll period. By thus allow ng for the effect of
turnover, this fornmula esti mates peak enpl oynent based on peak

| abor requirenents rather than on total payroll. In Mrio

Sai khon, supra, and a series of subsequent cases, & the Sai khon

formul a was applied to both eligibility and peak payrol |l periods
to determne the tineliness of petitions under Section 1156. 4.
However, in other cases’ we have found petitions to be tinely
based sinply on a conparison of total size of the payroll during
peak and eligibility periods.

These two approaches to the determnation of the peak
guestion in effect represent two separate neasures of the
representative nature of the vote, neither of which is wholly
satisfactory under all circunstances. The "body count" approach

approved nost recently in Donley Farns, supra, assunes that if a

petitionis filed when the total nunber of eligible voters equal s
50 percent of the naxi nrumnunber of enpl oyees working during a
conpar abl e payrol|l period during the prior peak season, the

resulting election wll be

“* Ranch No. 1, Inc., 2 ARBNo. 37; Luis A Scattini & Sons, 2
ALRB Nb. 43. See also Dell "Aringa, 3 ALRB No. 77; Hgh S Mghty,
3ARBN. 88 SeceasolHE' sdecisionin G&S Produce, 4 ALRB
No. 38 (excepted to on other grounds) .

4 \al dor a Produce, 3 ALRB \b. 8; Kawano Farns, Inc., 3 ALRB
No. 25, Donley Farns , 4 ALRB Nb. 66.
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representative. V¢ note that this approach in effect designates the
total nunber of enpl oyees who were working at peak for the prior
season as a first estinmate of peak enpl oynent for the current
cal endar year.
The Sai khon approach takes these sane data and, by
di scounting for daily turnover during the rel evant periods, arrives
at an estimate of the nunber of jobs filled by the Enpl oyer during
each period. Application of the Sai khon approach thus assesses the
tineliness of petitions based on seasonal fluctuations in an
Enpl oyer' s | abor requirenents rather than on seasonal fluctuations
i n nunbers of enpl oyees. Wile this approach to determning the
tinmeliness of petitions promses nore stable and consistent results
wth respect to the seasonal cycle of enpl oyment needs experienced
by a particul ar enpl oyer, we are not satisfied that it is appro-
priate in all cases to nmeasure the representative character of an
el ection by counting nunbers of jobs rather than nunbers of voters.
V¢ think it is incunbent on this Board, pursuant to the
| anguage of Labor Code Section 1156.4, to devel op standards for
estimati ng peak enpl oynent and determning the tineliness of
petitions which reflect such factors as crop and acreage data
applicable on a statew de basis. The purpose of this process is to
establ i sh standards which w Il enabl e enpl oyees and their
prospective representatives to know w th reasonabl e certainty when

they may call for an election at a particul ar enpl oyer's operation.
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V¢ cannot, however, deny enpl oyees access to the
col | ective bargaining rights conferred upon themby the
| egi sl ature, pending our accumul ati on of nore infornation and
experience wth the vari ed and conpl ex seasonal patterns of
agricultural enploynent in California. Both the "body count” and
Sai khon appr oaches are reasonabl e neasures of the tineliness of
petitions under this statute, and we shall therefore continue to
find petitions which neet either of these fornulas to be tinely.

Inthis particul ar case, 58 enpl oyees were eligible to
vote in the election. Prior to the election herein, the Enpl oyer
sel ected the week of March 8, 1975, as representative of its peak
enpl oynent, and stipulated at the first hearing in this matter that
117 enpl oyees worked during that period. At the second hearing, it
desi gnated the week of March 16-23 as representative of its peak
enpl oynent, and introduced payrol| records whi ch showthat 119
enpl oyees worked during that period. The record in this case does
not reveal why the Enployer initially selected the earlier week in
March as representative of its peak enpl oynent. It appears,
however, that the Enpl oyer experienced its peak enpl oynent for 1975
over a period of tinme which was |onger than one payroll period. In
this context, the total nunmber of individuals working during a
singl e one of those periods nust be taken as an approxi mate neasure
of peak enploynent. n this record, the fact that the total nunber
of eligible voters fell short of being over 50 percent of 119 by a

nargi n of two enpl oyees,
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does not indicate that this el ection was unrepresentative and is

not adequate reason to refuse to certify its results. W concl ude

that the petition herein was tinely filed pursuant to Labor Code

Section 1156.4. Accordingly, the Enpl oyer's objections are hereby

dismssed, the election is upheld, and certification is granted.
CERITI Fl CATI ON (F REPRESENTATI VE

It is hereby certified that a ngority of the valid
votes have been cast for the United FarmVWrkers of Anerica, AFL-
AdQ and that, pursuant to Labor Code Section 1156, the said | abor
organi zation is the excl usive representative of all agricultural
enpl oyees of Bonita Packing, Inc., for the purpose of collective
bargai ning, as defined in Labor Code Section 1155.2(a), concerning
enpl oyees' wages, working hours and other terns and conditions of
enpl oynent .

DATED Decenber 1, 1978

GERALD A BROM Chai r man
RCBERT B. HUTCH NSO\ Menber
JGN P. MCARTHY, Menber
HERBERT A PERRY, Menber

RONALD L. RUZ, Menber
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CASE SUMVARY

Bonita Packing Go., Inc. (UFW Case No. 75-RG 140-M
4 ALRB No. 96

| HE DEQ ST ON

After an election in which the UAWreceived a najority of
the 57 votes cast, two hearings were conducted, on Decenber 17,
1975, and March 21 and 22, 1977, concerning the Enpl oyer's
objections that: (1) its ﬁacki ng- shed enpl oyees were
i nproperly excluded fromthe bargaining unit; and (2) that the
petition was not tinely filed pursuant to Labor Code Section
1156.4. In his decision, the Investigative Heari ng Exam ner
(IHE) found that the petition was tinely filed, based on his
anal ysis of Section 1156.4 and appl i cabl e ALRB precedent, but
nade no finding or recommendation as to the excl usion of
packi ng- shed enpl oyees fromthe unit. Thereafter, the Enpl oyer
filed tinely exceptions to the |HE s findings concerning the
tineliness of the petition.

BOARD DEA ST ON _

The Board found that the Enpl oyer's packi ng-shed enpl oyees
were not agricultural enpl oyees as defined in Labor Code Section
1140. 4(b), and that they were properly excluded fromthe unit.
The Board relied upon the interpretive guidelines to Section 3(f)
of the Fair Labor Standards Act contained in 29 G-R 780.133(a),
whi ch state that enpl oyees of a farner's cooperative [such as the
Enpl oyer herein] are deened to be enpl oyed by the cooperative and
not by its grower-nenbers.

~ Qoncerning the Enpl oyer's objection that the petition was
untinely filed, the Board found that 58 enpl oyees were enpl oyed
during the payrol| period i mediately preceding the filing of
the petition, and were therefore eligible to vote. Prior to
the el ection, the Enpl oyer sel ected the week of March 8, 1975,
as representative of its peak enpl oynent and stipul ated at the
first hearing inthis natter, 2-1/2 nonths after the el ection,
that 117 enpl oyees worked duri nﬁ that period. Fifteen nonths
later, at the second hearing, the Enpl oyer designated the week
of March 16-23, when 119 enpl oyees worked, as representative of
its peak enpl oynent. The Board held that as the nunber of
enpl oyees who worked during either of those periods was an
approxi mat e neasure of peak enpl oynent, and as there were 58
enpl oyees when the petition was filed, the election was
conducted in a representative group and the petition was tinely
filed. Accordingly, the Board di smssed the Enployer's
obj ections and certified the Union as exclusive collective
bar gai ni ng representative of the Enpl oyer's agricul tural
enpl oyees.

* * %

This Case Summary is furnished for information only and i s not
an official statenent of this case, or of the ALRB.

* * %



STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:
BON TA PACKI NG

Enpl oyer, Case No. 75-RG 140-M
and

WN TED FARM WIRKERS -
AMR CA AFL-AQ

Petitioner.

CGal Witkins, Jr., Dressier,
Soll & Jacobs for Enpl oyer.

Bob Thonpson, for the Lhited Farm
Vérkers, AFL-AQ

DEA S (N

JEFFREY FINE, Investigative Hearing Oficer: This case
was heard before ne in Santa Maria, Galifornia on March 21 and 22,
1977. The sol e i ssue was whether or not the petition filed
Sept enber 26, 1975% was ti nel y filed pursuant to Labor Code Section
1156. 4.

This case was initially heard in Santa Mari a on Decenber
15, 1975 by Louis Zignan. Evidence was taken on the issue of peak as
wel | as other objections to the election. After the hearing had cl osed,

the Board i ssued Mari o Sai khon, 2 ALRB Nb. 2

1/ The Tally of Ballots for the election held on Gctober 2, 1975
shows: UFW- 29; Teansters - 16; No Lhion - 3; Challenges - 9.



(1976) which described a nethod for cal cul ati ng peak by determning the
aver age nunber of enpl oyee days worked in any given period. Both the
Teansters and the enpl oyer noved to re-open the hearing to introduce
addi tional evidence wth regard to peak enpl oynent in |light of the
Sai khon decision. The Board granted these notions on Septenber 30, 1976
and ordered the parties to submt additional evidence. The evidence
submtted however was concl usory and confusi ng when consi dered wth
ot her evi dence possessed by the Board. Therefore, a hearing was held in

order to resol ve the peak questi on. %

Two other objections to the el ection were heard by Louis
Zi gnan on Decenber 15, 1975. (e was wthdrawn at the hearing. The
other objected to the regional director's decision to exclude packing
shed workers fromthe unit. Z gnan heard evi dence on this objection.
Therefore, the peak issue is the single issue remaining for which
evi dence need be gat her ed.

Al parties were given full opportunity to participate in
the hearing and after the close thereof, the UFWand the enpl oyer filed
briefs in support of their position. UWon the entire record, including
ny observations of the deneanor in this case of the single wtness and
after careful consideration of the briefs, | make the follow ng
findi ngs.

Satenent of Facts
. Bonita Packing

Bonita Packing is a cooperative |located in Santa Barbara

Gounty, CGalifornia. Bonita operates a packing shed and i s engaged

2/ Athough the Board granted the notions of the enployer and the
Teansters, it should be noted that the Teansters never objected to
| ack of peak prior to nmaking their notion.
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In the harvesting of various crops. Bonita Packing enpl oys several
harvesting crews to harvest sone crops of its various nenbers. Specific
crews general ly harvest for particular nenbers of the cooperative and
nenbers of each crew usually do not swtch crews. The crop i s narketed

by Bonita whi ch has packing and freezer facilities.

1. Jurisdiction

The enpl oyer does not contest that it is an agricultural
enpl oyer wthin the neaning of the Act and based on the record as a
whole | find that the enpl oyer is an agricultural enployer wthin the
neani ng of Labor Code Section 1140.4 (c).

I11. Peak Period Enpl oynent - Payrol| Period Enpl oynent

The enpl oyer all eges and no evidence contradicts its
all egation that peak enpl oynent in 1975 for Bonita Packing occurred in
the period begi nning March 16 and ending March 23. At that tine Bonita
had five crews working. The payroll for the Camacho crew began Monday
and ended Sunday. (March 17 - March 23.) The payroll period for the
other four crews began Sunday and ended Saturday. (March 16 - March 22.)
The enpl oyer and the WFWafter having revi ewed the enpl oyer's records
pursuant to a subpoena duces tecumstipulated to the follow ng wth

regard to the period of peak enpl oynent.
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Sun Mon Tues Ved Thurs Fri Sat Sun
Qew 16 17 18 19 20 21 22 23
Canmacho * 28 30 32 33 36 29 0
Avel i no 9 9 11 10 8 9 9 *
Gonzal es 15 15 15 15 15 0 14 *
Wal l e 11 24 11 11 21 22 11 *
Kanda 25 25 25 25 25 25 25 *
Tot al 60 101 92 93 102 92 88 0

At the tine of the payroll period i medi ately precedi ng
the filing of the petition Bonita had three crews working. Again,
Canacho crew had a Monday to Sunday payrol|l period and the other two
crews had a Sunday to Saturday payroll period. The WWand the enpl oyer

stipulated to the follow ng figures:

Sept enber
Sun Mon Tues Ved Thurs Fri Sat Sun
Oew 14 15 16 17 18 19 20 21
Canmacho * 37 5 39 39 35 7 0
Wall e 0 9 9 9 0 0 0 *
Morin 0 8 6 0 0 9 9 *
Tot al 0 54 20 48 39 44 16 0

*Not in pay period

**H gures do not include |abor contractors who because of their
authority to hire and fire nust be considered as supervisors and hence
ineligible to vote. Prohoroff Poultry Farns, 2 ALRB No. 56 (1976).
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THE EMPLOYER S ARGUMENT
The enpl oyer argues that the petition was not tinely filed.
Applying the formul a described in Mario Sai khon, 2 ALRB No. 2 (1976) the

aver age nunber of enpl oyee days worked on each day is 8 9'. 71. (628
enpl oyee days divi ded by seven days.) Sunday, March 23 is excl uded
because no one from Camacho's crew worked that day and it was not within
the payroll period for the other crews. This nethod however i ncl udes
Sunday, March 16 which is not wthin Camacho' s payrol | peri od.

Wsing the same formula for the payrol| period in Septenber the
aver age nunber of enpl oyee days worked on each day is 36.83. (221
enpl oyee days divided by six days.) Sunday, Septenber 14 is excl uded
fromthe conputation because no one fromWalle' s or Mrin's crew worked
that day and Septenber 14 was not w thin Canacho's payrol | peri od.
Sunday, Septenber 21 is excluded because no one from Canmacho's crew
worked that day and Septenber 21 was not in Walle's or Mrin' s pay
peri od. ¥

The enployer also calculates the result according to the
nethod described in Luis A Scattini & Sons, 2 ALRB Nb. 43 (1976). In

that case the Board was faced with determning the average

nunber of enpl oyee days wor ked when crews had w dely different

payrol | peri ods.”  The regul ar enpl oyees of Scattini were paid

3/ InRanch No. IT Inc., 2 ALRB Nb. 37 (1976) the Board excl uded Sunday
in both the peak period and the payrol | period i mediately preceding the
filing of the petition because "only a few enpl oyees worked on each
Sunday so that the addition of Sunday and divi sion by seven woul d yield
an average nunber of enpl oyee days whi ch was not representative of the
average of the other six days." Supra, at 2, footnote 4. Here the

enpl oyer does not exclude Sunday for the peak period but does excl ude
Sunday for the payroll period.

4/ Here the payrol | periods are not wdely different and it is arguable
that Scattini is not appropriate or necessary.
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every two weeks but the enpl oyees of Scattini hired through a | abor
contractor were paid daily. The Board offered a nunber of solutions to
resol ve the problemof wdely differing payroll|l periods but did not
endorse any particular solution. The Board essentially cal cul ated
according to the Sai khon net hod the average nunber of enpl oyees per day
for each crew separately and then added t hemt oget her.

During the March 17 to 23 payrol | period Camacho' s crew
averaged 31. 33 enpl oyee days. (188 enpl oyee days divided by six days.)
Sunday, March 23 is excl uded because no one from Canacho' s crew wor ked
that day and thus to include Sunday and divide by seven would yield an
aver age nunber of enpl oyee days which is not representative of the other
six days. See Ranch No. 1, Inc., 2 ALRB No. 37 (1976). The average of
the remaining four crews is 62.86. (440 enpl oyee days divided by seven.)
The resultant total is 94.1-9.

S mlar calculations for the payroll period show t hat
the Camacho crew averaged 27 enpl oyee days and the ot her crews
average 9. 83 enpl oyee days. The total is 36.83 which is | ess than
50 percent of 94. 19.
THE UFWS ARGUMENT
The UFWsei zes upon the notion of "unrepresentative days"
nentioned in Ranch No. 1, Inc., supra. By so doing the UFWrai ses the

| arger question of representativeness, which is the concept ual
underpi nning for the legislative requirenent that a petition can be
tinely filed only when enpl oynent in the i nmedi ately precedi ng payrol
period reflects peak agricultural enploynent. The |egislature has
determned that in an industry characterized by turnover and seasonal
| abor, an election wll be deened representative if the
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eligible voters "reflect” 50 percent of peak enpl oyment. By arguing
that "unrepresentative days" shoul d be excl uded, the UFWseens to be
saying that the Sai khon fornmul a nust be sufficiently flexible so as not

to be obscure or distort the relationship between the peak period and
the payrol|l period. The URWproposes that "a reasonabl e net hod for
det erm ni ng whi ch days shoul d be included or excluded is to use the
nedian. |f the nunber of workers on the questionable day is | ess than
50 percent of the nedian it should be excluded. |f the nunber is nore
than 50 percent of the nedian, then the day should be included. " (UW
post-hearing brief, pp 4-5). Al days fromMarch 16 through NMarch 22
woul d' be included. Sunday, March 23 woul d not be included. The
average nunber of enpl oyee days woul d be 89. 71.

Septenber 16 (Mexi can | ndependence Day - 20 enpl oyees),
Septenber 20 (Saturday - 16 enpl oyees) and Septenber 21 (Sunday - no one
from Camacho' s crew worked and it is not in Walle' s or Mrin's
payrol | period) woul d be excluded. By excluding these two days

the resulting average is 46.25.2.  This is nore than 50 per cent of

89. 71.

Wien cal cul at ed according to the nethod outlined in Scattini
and excl udi ng "unrepresentative" days the result al so shows there was
peak. The average nunber of enpl oyees in Canacho's crew in the peak
period is 31.33. (188 days divided by 6 days.) The remai ning crews
averaged 62.86 enpl oyees per day. The total

5/ The nedian for the Septenber period is 41.5, the average of the
two mddl e nunbers 44 and 39. Thus, Septenber 16 and 20 are
excluded. Sunday is also excluded. The figure 46.25 is reached by
addi ng the nunber of enployees in the renaining four days (185) and
dividing by four.



is 94.19. Sunday, March 23 is excl uded because no one from Canacho' s
crewworked and It was not wthin the payroll period of the other
Crews.

In Septenber, for the Canacho crew the UFWexcl udes Tuesday,
Septenber 16, Saturday, Septenber 20, and Sunday, Septenber 21 because
only 5 7, and O enpl oyees respectively worked on those days. The W
points out that the work records for Camacho's crew during the entire

nont h of Septenber shows that Saturday and Sunday were not nor nal

wor ki ng days. (URWpost-hearing brief, p. 7.) Tuesday, Septenber 16 is
excl uded because it was Mexi can | ndependence day and very few peopl e
from Canacho' s crew wor ked t hat day.g The average enpl oynent for the
Canacho crew for the week of Septenber 15 through Septenber 21 was 37.5.
(150 enpl oyee days divided by 4 days.)

For the renaining crews the UFWargues that the days to be
consi dered shoul d be Monday, Septenber 15; Tuesday, Septenber 16;
Veédnesday, Septenber 17; Friday, Septenber 19; and Saturday, Septenber
20. S nce no one fromthese crews worked Sunday, Septenber 14 or
Thur sday, Septenber 18 these days shoul d not be included. The resulting
average is 11.8 enpl oyees per day. (59 enpl oyee days divided by 5
days.) Thus the total average enpl oynent for the Septenber period is
49.3 (11.8 plus 37.5) and this is nore than 50 percent of 94.19.

6/ | take admnistrative notice that Tuesday, Septenber 16, 1975 was
Mexi can | ndependence Day. Wile it is reasonable to conclude that few
peopl e in Camacho' s crew worked that day because it was Mexi can

| ndependence Day, the UFWpresented no evidence that Mexican

| ndependence Day was considered a holiday by Canmacho's crew and for that
reason they did not work. Walle's and Mrin's crews |ike that of
Canacho is conposed nai nly of Spani sh surnaned i ndividual s and t hey
apparently did not celebrate this holiday.
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ANALYS S OF THE UFW S SALKHON- SCATTIN VAR ATI ON
In Ranch No. 1, Inc., the Board noted that "Sunday was not added

infor either period because only a few enpl oyees worked on each Sunday so
that the addition of Sunday and divi sion by seven woul d yi el d an average
nunber of enpl oyee days which is not representative of the average nunber

of the other six days.”" Ranch No. 1, Inc., at 2 footnote 4. (enphasis

added) The nedi an approach advocated by the UFWhas no expressed support
wth the above standard articul ated by the Board whi ch seens to require

conpari ng averages. Mreover, in Ranch No. 1, Inc., the determnation of

unrepr esent ati veness seens to be based, also, on the fact that because few
peopl e worked on Sundays in any of the payrol|l periods under consideration
that day is properly excluded fromany calculations. In the instant case
the UFWseeks to include Sunday for the peak period, yet exclude Sunday
for the payroll period.

The difficulty in applying the above | anguage fromRanch No. 1,

Inc., is that the Board has not suggested a ratio by whi ch one coul d

conclude what is unrepresentative. Wile 20 people is arguably a "few'
conpared to 1000 it is not a "few conpared to 30. Thus, on the basis of
Board precedent, it" is inpossible to determne wth precision the neani ng

of "unrepresentative day" in any given cont ext.”

7/ Sone gui dance in defining "representative" can be gl eaned from NLRB
deci sions regarding an el ection in an expanding unit. In General Cable
Gorp., 173 NLRB 42, 69 LRRVI 1318 (1968) the NLRB found that 30 percent of
the contenpl ated work force enployed in 50 percent of the job
classifications constitutes substantial and representative segnent of

enpl oyees to be enployed in the imedi ate future. See also Gerl ach Meat
(., 192 NLRB 86, 77 LRRM 1832 (1971).

The NLRB has al so articulated standards regarding the viability of a
contract bar if a contract is executed before any enpl oyees have been
hired or prior to substantial increases in personnel. A |east 30 percent
of enpl oyee conpl ement have to be enr)l oyed at the tine the contract was
executed and 50 percent of the job classifications in existence at the
tine of the hearing were in existence at the tine the contract was
executed. General Extrusion Co., Inc., 121 NLRB 147. 42 LRRM 1508 (1958).



Wen Scattini is applied, the situation becones nore com
plicated. The UFWclains that because only 5 peopl e worked on Camacho' s
crew on Septenber 16, that day is not representative. Additionally,
because only 7 peopl e worked on Sat urday, Septenber 20, and- Canacho
generally did not enploy a full crewon Saturdays, this day shoul d al so
be excluded. N ne and six peopl e worked on Walle's and Mrin' s crew
respectively on Septenber 16, that day is representative for those crews.
The Septenber work pattern shows that Wvalle's crew never worked Sat urday
and Mrin's crewworked three out of four Saturdays in Septenber. The
UFW however, argues that Saturday, Septenber 20 shoul d be included as a
representative day for these two crews even though no one fromWalle's
crew worked that day and customarily did not work Saturdays.

If the enpl oynent of each crewis averaged separately, and
days when no one or fewfromthat crew worked are excl uded as
unrepresentative, a very high enploynent figure is reached. For exanpl e,
this nethod would result in an average of 54.5 enpl oyees in Bonita for
the week of Septenber 15 through Septenber 21. During the high day of
enpl oynent in this week only 54 peopl e worked. The "average" is thus
hi gher than any single day worked - a very strange average indeed. This
absurd result lends support to the enpl oyer's contention that because the
payrol | period which imrediately preceded the filing of the petitionis a
period of |ow enpl oynent the excl usion of the | owest enpl oynent days
because they are "unrepresentative" distorts this fact. Fomthe
enpl oyer's point of view days of high enpl oynent woul d be
"unrepresentative."

The URW's position perverts the notion of an average, which

is the nean between the highest and | owest nunbers. Wiile
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the inclusion of days in which' no one worked or very few peopl e wor ked
creates the potential of distortion, it is also true that excludi ng days
destroys the notion of an average. Even if excludi ng days was desirabl e
the Board has not articulated standards so that a |ine can be drawn
between "representative" and "unrepresentative." The exclusion of days
wlly-nilly creates the potential for inconsistent application.
LEGAL ANALYSI S
Mari o Sai khon, Ranch No. 1, Inc., Luis A Scattini, Val dora

Produce, and Kawano Farns, Inc., represent the Board s continual ly

evolving efforts to create a sound body of |aw regardi ng
the interpretation and application of the 50 percent of peak require-
ment. ¥ Sai khon and Scatti ni conpare averages to other averages, while

Val dora and Kawano conpare the nunber of eligible voters wth the

enpl oyer's statenent of peak. To determne whether a petitionis tinely
filed under any of the nethods so far advanced two periods of enpl oynent
are conpared to each other, and if one period "reflects" 50 percent of the
other, the requirenent of Labor Code Section 1156.4 is net. The nethod is
one of conparison but it is not clear exactly what is bei ng conpared.
Labor Code Section 1156.3 (a) (1) states that a petition for
representation nust allege that "the nunber of agricultural enpl oyees
currently enpl oyed by the enpl oyer naned in the petition, as determ ned
fromhis payrol|l imediately preceding the filing of the petition, is not
| ess than 50 percent of his peak agricultural enploynent for the current

cal endar year." The legislature specifi-

8 _Marto Sarkhon, 2 ALRB No. 2 (1976); Ranch No. 1, Inc., 2 ALRB Nbo. 37
1976); Luis Scattini, 2 ALRB No. 43 (1976); Valdora Produce, 3 ALRB No. 8
1977); Kawano Farns, Inc., 3 ALRB No. 25 (1977).
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cally referred to "agricultural enpl oyees currently enpl oyed. "
Superficially, at least, it appears the | egislature contenpl ated the
actual nunber of enpl oyees (body count) be conpared w th peak enpl oynent.
This viewis reinforced when Section 1156.3 (a) (1) is conpared wth
Labor Gode Section 1157 which defines eligible voters as "al
agricultural enpl oyees of the enpl oyer whose nanes appear on the payrol
applicable to the payrol|l period i mediately preceding the filing of the
petition of such an election ..." 1In order to be found eligible, it nust
be determned that an enpl oyee is on the payroll during the applicabl e
payrol | period. If an enployee is on the applicabl e payroll and hence
eligible that enpl oyee is currently enpl oyed under Section 1156.3(a)(1).
If both provisions of the Labor Code were not consistent wth one anot her
and not read together then it woul d be possible to conclude that an
el igibl e enpl oyee was not currently enpl oyed or vice-versa. Labor Code
Section 1156. 4 states that:

thognizin? that agriculture is a seasonal occupation for a

majority of agricultural enployees, and w shing to provide the

ful l est scope for enpl oyees' enjoynent of the rights included

inthis part, the board shall not consider a representation

petition as tinely filed unless the enpl oyer's payroll reflects

50 percent of the peak agricul tural enpl oynent for such

enpl oyer for the current cal endar year for the payrol |l period

i mredi ately preceding the filing of the petition.

In this connection, the peak agricul tural enploynent for

the prior season shall alone not be a basis for such

determnation, but rather the board shall estinate peak

enpl oynent on the basis of acreage and crop statistics

whi ch shal | be applied uniformy throughout the Sate of

Galifornia and upon all other relevant data.

The term"peak agricultural enploynent” is not specifically
defined. However, that portion of the statute which directs the Board to
estinmate peak on the basis of crop and acreage statistics strongly

suggests that peak is a reflection of an enpl oyer's | abor
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denands wthin a given period of tinme and is not nerely a body count.
Because agriculture is characterized by high turnover an enpl oyer who
nmay have 100 job slots to fill wll likely in any given period of tine
actually hire nore than 100 individuals. In the case of prospective
peak it is patently inpossible to estinmate the nunber of peopl e who
mght be hired, but the Board coul d estinate the nunber of jobs
necessary to harvest or prepare a particular crop. Therefore, the
| egi sl ature could not have intended to require the Board to determne
the actual nunber of peopl e an enpl oyer nay hire.

I n past peak cases on the other hand, the total nunber of
enpl oyees does not necessarily reflect an enpl oyer's actual job needs.

Those aspects of Sai khon and Scattini which deal wth determning peak

agricultural enpl oynent recognize this. |In those cases the Board

cal cul ated peak by adding all the individual s enployed at a particul ar
farmduring the peak period and dividing by the nunber of days in the
period. By doing this Sai khon converts an enpl oynent pattern
characterized by high turnover into one that is equivalent to a stable
work force. Thus, an enpl oyer who enpl oys 100 different peopl e on each of
five days has the sane nunber of job slots avail abl e as the enpl oyer who
enpl oys the sanme 100 peopl e on each of five days. The payroll or |abor
costs are the sane for both. Wen an enpl oyer wth a stable work force
says that he enpl oys 100 peopl e he is al so saying that he has 100 job
slots. There is a total correspondence between peopl e enpl oyed and j ob

slots. By the sane token Sai khon-Scattini are really tal king about the

nunber of job slots and not enpl oyees. The difficulty is that Sai khon
proposes to average the i mmedi ately precedi ng payrol | period thus
conparing job slots to job slots and this is not consistent wth Labor
Gode Section 1156.3 (a) (1)
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and Labor CGode Section 1157.
The Board' s | atest decisions on peak, Val dora Produce, 3 ALRB
No. 8 (1977) and Kawano Farns, Inc., 3 ALRB No. 25 (1977) do not enpl oy

the formula set out in Saikhon and Scattini. |n those cases the Board

conpared the nunber of workers the enpl oyer said it enployed at peak wth
the eligibility list provided by the enployer. |In Valdora the enpl oyer
supplied the Board wth infornmation that at peak it enpl oyed 329 and
during the immedi ately precedi ng payrol| period it enpl oyed 153. Wen 13
chal | enges, which the Board determned shoul d be overrul ed were added to
153, the total of 166 was nore than 50 percent of peak. Accordingly, the
obj ecti on was di sm ssed.

In Kawano Farns, Inc., the Board relied on testinony adduced at

hearing that the 1975 peak woul d be approxi mately 930. S nce 649
enpl oyees appeared on the payroll in the period i medi atel y preceding the
filing of the petition the Board concl uded that the 50 percent of peak

requi rement was net. Neither Val dora nor Kawano expressly reject Sai khon

but they approve the nethod that the actual nunber of enpl oyees is
conpared to the peak figure. This contradicts the position set forth in
Sai khon and Scattini .

There is uncertainty regarding the appropriate standard to apply
In determning whether a petition has been tinely filed. Wth regard to
defining peak, Saikhon is consistent wth the Act which inplies that peak

Is nore than a nere body count. Valdora and Kawano are consistent wth

the Act in determning the nunber to be conpared with peak. Therefore, |
concl ude that when the nunber of actual voters or enpl oyees eligible to
vote reflect 50 percent of peak agricultural enploynent, (and peak is

defined as job slots or |abor needs) a petition has been tinely filed.
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QONCLUSI ON AND RECOMMENDATT ON
The enpl oyer' s records show that 58 individual s worked

during the week i medi ately preceding the filing of the petition.%

The tally of ballots showthat 57 individuals voted al though 9 were
challenged. No party contested the fact that at |east 48 individuals were
eligible to vote. Wing the figure nost favorabl e to the enpl oyer, peak
agricultural enpl oynent was 94.19. Were at | east 48 peopl e are undeni abl y
eligible to vote and the peak agricultural enploynent is no greater than
95, the petition has been tinely filed. Such a conclusion furthers the
express policy of the Sate of Galifornia to encourage and protect the
right of agricultural enployees to full freedomof association, self-
organi zation, and designation or representatives of their ow choosing ..."
Labor Gode Section 1140.2. Therefore, the United FarmVrkers of Anerica,
AFL-A O shoul d be certified as the excl usive bargai ning representative of

t he enpl oyees of Bonita Packi ng Conpany, |nc.
DATED  July 14, 1977

Respectful |y submtted,

- —T T

e . . —

JEFFREY H NE
I nvestigative Hearing Exam ner

9/ This total excludes |abor contractors, i.e. those who were
admttedly in charge of the crews and hired crew nenbers.
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