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Pursuant to the provisions of Labor Code Section 1146, the

Agricultural Labor Relations Board has delegated its authority in this

natter to a three-nmenber panel .

\Wr ker s of
on Cct ober

Following a petition for certification filed by the United Farm
Arerica, AFL-A O (URW, an election by secret ballot was conduct ed
11, 1975 anong the agricultural enpl oyees of the Enployer inits

Reedley District No. 3 D vision.

The tally of ballots issued on that date showed these results:

UPW . 92
No Lhion ........ ... ... ... 98
Void Ballots ............. ... .. ... .... 2
Unhresol ved Chal lenged Ballots ........ 80

The Enpl oyer and the Petitioner each tinely filed



post - el ecti on obj ections whi ch were noticed for an evidentiary hearing to
commence on Novenber 17, 1975. Onh Novenber 18, 1975, Investigative Hearing
Examner (IHE) Hoyt S mmons granted Petitioner's notion to continue the
hearing pendi ng resol uti on of the challenged ballots, which are sufficient in
nunber to determne the results of the el ection.

The Regional Director conducted an investigation and, on January 8,
1976, issued his report on challenged ballots, to which both parties filed
exceptions. n April 25, 1977, the Board issued a Partial Decision on
(hal l enged Ballots. D Arrigo Bros, of Galifornia, Reedley Dstrict No. 3, 3
ALRB No. 34 (1977) The Enployer tinely filed a notion for reconsideration,
whi ch was denied by the Board. Thereafter, on June 10, 1977, the Regi onal

Drector issued a revised tally of ballots which showed the followng results:

URWV . 110
No Lhion ... i 100
Unhresol ved Chal lenged Ballots ............ 7

(n Decenber 23, 1977, the Board s Executive Secretary di smssed 25
of the post-el ection objections and noticed the renai ning 10 objections for
hearing. On July 14, 1978, | HE Suzanne Vaupel issued the attached initial
Decision. The Enployer tinely filed exceptions and a brief in support thereof
and the Petitioner filed a reply brief.

The Board has considered the attached | HE Decision in light of the
record, the exceptions, and the briefs, and has decided to affirmthe

findings, rulings, and conclusions of the

4 ALRB No. 92 2.



| HE and to adopt her recommendations to dismss the objections and to certify

the UFWas the col |l ective bargai ning representative of the unit enpl oyees.

Accordingly, the objections are hereby dismssed and certification is granted.
CERITI FI CATI ON (F REPRESENTATI VE

It is hereby certified that a najority of the valid votes have been
cast for the Uhited FarmWrkers of Awerica, AFL-AQQ and that pursuant to
Labor Gode Section 1156, the said | abor organization is the excl usive
representative of all the agricultural enployees of D Arrigo Brothers of
California who are enployed in Fresno and Tul are Gounties or under the
supervi sion of the Enployer's Reedley Dstrict No. 3, Galifornia D vision, but
excl udi ng packi nghouse enpl oyees, ¥ for the purposes of collective bargai ni ng
as defined in Labor Gode Section 1155.2 (a), concerning enpl oyees' wages,
wor ki ng hours, and other terns and conditions of enpl oynent.

Dated: Novenber 17, 1978
RONALD L. RU Z, Menber
HERBERT A PERRY, Menber
JGN P. MCARTHY, Menber

Y The UPWs petition for certification sought to exclude packi ng- house
enpl oyees but to include, in addition to those enpl oyees who are enpl oyed
in Fresno and Tul are Gounties, enpl oyees who performagricul tural tasks for
the Enpl oyer in adjacent, but unidentified, counties while under the
supervi sion of the Enpl oyer's Reedley D strict Dvision. The subsequent
notice and direction of election sinply called for an el ection anong al |
agricultural enpl oyees of DA rigo Brothers, Reedley Dstrict No. 3. An
appropriate petition for unit clarification may be filed should a
determnation be required as to whet her those enpl oyees who are enpl oyed
wthin Dvision No. 3 but whose work assignnent takes themout of either
Fresno or Tulare Gounties are properly included in the bargaining unit.
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CASE SUMVARY

D Arrigo Brothers Case No. 75-RG 88-F
of Gdlifornia (UW 4 ALRB No. 92

IEEDRASON - . . .
Fol I owi ng an el ection, a Partial Decision on Chal |l enged Ball ots

[see, DArigo Bros, of Galifornia, Reedley Dstrict No. 3, 3 ALRB No. 34
(1977)], and a revised tally of ballots indicating that the UFWrecei ved
amgjority of the valid votes cast in the election, the Board noticed for
hearing 10 of the Enployer's 35 post-el ection objections. After a three-
day evidentiary hearing, the Investigative Hearing Examner (IHE) issued
her decision, 1n which she recormended that the objections be di smssed
and that the UFWbe certified as the collective bargai ning representative
of the unit enpl oyees.

The I HE found that Board Agents had not abused their discretion, and
that the voters' free choice was not inpaired by Board Agent actions
whi ch the BEnpl oyer cont ended were devi ations fromstandard chal | enged
bal | ot procedures. Each party was represented by el ection observers who
w tnessed the registration of prospective voters, were permtted to
chal | enge voters, and observed voters as they recei ved and cast their
bal | ots. The Epl oyer's objection concerned the procedure whereby
chal | enged voters were directed to a nearby state-owed van where Board
Agents, outside the presence of the observers, interviewed chal | enged
voters to obtain information which they recorded on the chal |l enged bal | ot
envel opes and included in the voter's declarations. The |HE concluded
that the questions asked and answered in these interviews were not
determnative of eligibility, as the Board ruled on eligibility questions
on the basis of the Regional Drector's independent post-election
investigation into the eligibility status of each voter whose bal | ot had
been chal | enged.

Enpl oyer observers chal | enged sone 12 to 15 voters on the basis of
insufficient identification. Board Agents permtted six of those voters
to cast chall enPed ballots and all owed the renai ning voters to cast
unchal | enged ballots. After the close of balloting, but prior to the
tally of ballots, Board Agents overrul ed and renoved the chal l enges to
t he %roup of six voters. The |HE found the procedure acceptabl e in view
of the Board s regul ati ons whi ch confer upon Board Agents sol e discretion
for the sufficiency of voter identification. She also found there was no
gvi dﬁnce that the identity of any of these voters was not as represented
y them

BOARD DEA S ON
The Board affirned the findings, rulings and concl usions of the | He
and adopt ed her recommended order.

(pj ections dismssed. Hection upheld. GCertification
grant ed.

* * %

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:
D ARR GO BROTHERS CF CALI FCRN A,

Enpl oyer, Case No. 75-RG88-F
and
XF\IL:I'(E]DQFAH\/I WIRKERS OF AMER CA

Petitioner.

Mchael J. Hbgan and John T. Hayden, Littler,
Mendel son, Fastiff & Tichy for the enpl oyer.

A enn Rothner, for the Lhited Farm
VWr kers of Anerica, AFL-AQ

DEQ S AN

SWZANNE VALPEL, Investigative Hearing Examner: This case was
heard by ne on March 9, 10, and 13, 1978 in Fresno, CGalifornia. A
representation election was held at D Arrigo Brothers of California on Cctober

11, 1975. The Tally of Ballots showed the foll ow ng results:

Lhi ted Farm VWrkers 92
No Uhi on 98
Unresol ved Chal | enged Bal | ots 80
Total Valid Votes 270

The Uhited FarmWrkers of Anerica, AFL-Q O (URW, and D Arrigo
Brothers ("the conpany”) filed tinely objections to the election. A hearing
was begun on Novenber 17, 1975. O Novenber 18, 1975 the hearing was
continued pending resol ution of the challenged ballots. The Regi onal

Drector's Report on Chal l enged Bal l ots was



i ssued on January 8, 1976. Both parties filed exceptions. On April 25,

1977, the Board issued a Partial Decision on Challenged Ballots.
D Arigo Brothers of Galifornia, 3 ALRB No. 34 (1977). The conpany filed a

Mbtion for Reconsideration of the Board' s deci sion, which was denied by the
Board. An Anended Tally of Ballots was issued on June 10, 1977 show ng the

follow ng results:

Lhi ted Farm VWr kers 110
No Unhi on 100
Unresol ved Chal | enged Bal | ots T
Total Valid \otes 217

An Anended Notice of Hearing was issued on Decenber 23, 1977,
setting for hearing the follow ng ten issues and di smssing twenty-five other
| ssues:

1. The Agricultural Labor Relations Board showed bi as toward the
Uhited FarmVWrkers of Arerica, AFL-A O (URW by scheduling the el ection for
five days after the certification petition was filed, wth the purpose of
preventing intervention by the Teansters Union.

2. The URW canpaigned within the polling area and during the
voting peri od.

3. Board agents permtted the UFWto canpaign within the
pol ling area before and during the voting peri od.

4. Board agents permtted canpai gning anong eligible voters
waiting to vote.

5. UWhion representatives threatened, coerced, intimdated and
har assed voting enpl oyees as they approached and | eft the polling area by
witing dow |icense nunbers of cars.

6. The Board agents stopped the enpl oyer's vehicl es sone

< The Board was cl osed due to | ack of funds fromFebruary, 1976 unti |
July, 1976.
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di stance fromthe voting area, while they permtted the union representatives
to drive voters directly to the polls and to di scharge and pi ck up passengers
t here.

7. The Board agent accused the enpl oyer of engaging in illegal
and/ or inproper conduct; (but only insofar as the objections relate to the
agent's finding a poster wthin the polling area in a portable toil et
during the balloting).

8. The Board agents instructed the enpl oyer's observers
that they would not be allowed to observe the chal | enged bal | ot
procedure, and prevented themfromobserving the chal | enged bal | ot
pr ocedur e.

9. The Board agents refused to disclose the types of
i dentification used by voters whose ballots the agents resol ved.

10. The Board agents did not submt the witten record
regardi ng the chal l enged bal lots they resol ved and their reasons for
resolution, as required by the Board' s regul ati ons.

Al parties were represented at the hearing and were given ful
opportunity to participate in the proceedings. Post-hearing briefs were
submtted by both parties. Uoon the entire record, including ny observation
of the denmeanor of the w tnesses and consideration of the briefs submtted by
the parties, | make the follow ng findings of fact and concl usi ons of | aw

l.
JUR SO CTI AN

Nei ther the enpl oyer nor the UFWchal | enged the Board' s
jurisdictioninthis matter. Accordingly, | find that the enployer is an
agricultural enployer within the neaning of Cal. Lab. Code 81140.4(c), that
the UFWis a |l abor organization within the neaning of Cal. Lab.
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Code 81140.4(f), and that a representation el ection was conducted wthin
the neaning of Cal. Lab. Code 81156. 3.
.
ALLEGED M SCONDUCT

A Background

The polling site for the election was | ocated on Munt Qi ve,
a hill located one-quarter to three-quarters of a mle fromthe
intersection of South and Porter Avenues in Reedl ey, Californi aZ
There was only one road leading to the polling site and it was wet and nuddy
on the day of the election. Upon discovering the condition of the road,
Jani ce Johns, the Board agent in charge of the election altered the agreed-
upon plan for transporting voters to the polls. A the top of the hill, the
road widened into a gravel area. The polling site was on one side of the area

and several trees bordered the other side ¥

Four Board agents conducted the el ection. Janice Johns was the
Board agent in charge. Four conpany observers reported to the el ection site,
three of whomwere at the polling site nost of the day. Conpany
representatives Kelly AQds and R chard B nns and conpany attorney John Hayden
were stationed at the intersection of South and Porter throughout nost of the
day, as were UFWrepresentatives. Late in the afternoon a Board agent and an
observer fromeach party were al so stationed at the intersection of South and

Porter.

B. Scheduling the Hection

The conpany al l eges that the Board agents in charge of the

2/ At the hearing, wtnesses estinmated that the polling site was a
quarter-mle fromthe intersection. The enployer's brief indicates that it
was three-quarters of a mle away.

3/ See Enpl oyer Exhibit 1 for a lay-out of the area.
-4-



el ecti on showed bias toward the UFWby scheduling the el ection on the
fifth day after the certification petition was filed in order to
prevent intervention by the Teansters Uhi on.

Rchard (Dck) Binns testified that representatives of the
Teanst ers Uhi on sought access to the enployer's property in April, My,
late June to early July and in Septenber 1975. The Teansters did not have
a collective bargai ning agreenent wth the conpany.

At the pre-el ection conference, according to Binns, the enpl oyer's
attorney protested the scheduling of the election on the fifth day fol | ow ng
the filing of the petition and requested the el ection be held on Monday to
allowthe Teansters to intervene. This request was deni ed by the Board agent
In charge of the el ection, Janice Johns, who stated, according to B nns, that
she was not interested i n having the Teansters intervene.

M. Binns also testified that on the Monday fol |l ow ng the el ection,
he spoke to a Teanster representative and asked hi mwhy the Teansters didn't
intervene. The representative replied that they didn't have a chance to
i ntervene since the election was on the fifth day. B nns could not identify
the representative by nane. The statenment of the Teanster representative is
uncorroborated hearsay and is not sufficient to support a finding. 8 Cal.
Admin. Code §20370(c).

Betty Tobin, a conpany observer at the election, testified about
a conversation she had with Board agent Johns during the | unch break on
the day of the election. She stated that Ms. Johns told her and Barbara
Tramel |, anot her conpany observer, that one of the considerations in
schedul i ng the el ection on Saturday was that the Teansters coul dn't cone
and say that the Board office was cl osed on Sunday.

-5-



Board agent Johns testified that she did not renenber the Teansters
showing interest inintervening in the election and that she had no personal
contact wth the Teansters during her work on the el ection. She testified
that notations in the contact sheet nade by original Board agent in charge of
the election? indicated that the Teansters were notified that a petition had
been filed at D Arrigo. No response was received fromthe Teansters.

Ms. Johns testified that she did not renenber any nention of the
Teansters at the pre-election conference. She did renenber a di sagreenent
between the parties over the scheduling of the el ection. The enpl oyer wanted
the election to be held on Monday because he believed it would rain on
Saturday and not on Monday and because Mbnday was a regul ar wor kday and
Saturday was not. The union wanted the el ection to be hel d on Sat urday
because it had infornation that a nunber of workers would not be returning to
wor k on Monday, since the season was endi ng and sone had accept ed j obs
el sewhere. Additionally, the workers woul d recei ve their paychecks on
Sat ur day.

Ms. Johns decided to hold the el ection on Saturday. She felt that
a Saturday el ection woul d i nsure naxi numvoter turn-out, since workers woul d
be visiting conpany property to receive their checks. She deci ded against a
Mbnday el ecti on because there was no guarantee that the weat her woul d i nprove
by Monday and it was possibl e that workers woul d be enpl oyed el sewhere by
then. M. Johns denied that she nade the decision in order to avoi d possi bl e
intervention by the Teansters.

Ms. Johns also denied telling Ms. Tobin or Ms. Trammel |

4/ Johns was appoi nted as Board agent in charge at about 11:00 p.m on
Cct ober 9.
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that she had schedul ed the el ection on Saturday to avoid the possibility of
the Teansters intervening.

Anal ysi s and Goncl usi ons

The Board agent supervising the election is allowed reasonabl e
discretion to set the tines and places for voting. 8 Cal. Admn. Code
820350(a). The testinony indicates that the parties disagreed on the date the
el ection should be held and that the Board agent nade a reasonabl e deci sion,
whi ch woul d al | ow maxi numvoter participati on.

In the post-hearing brief, the conpany cites V.V. Zaninovich, 1

ALRB No. 24 (1975), in which an el ection was set asi de because a uni on was
prevented fromintervening. In that case, the aggrieved union filed the
objection. The Board found that the Board agents abused their discretion by
schedul i ng the el ection and the pre-el ection conference at such tine as to
prevent intervention. The election was held |l ess than 60 hours after the
filing of the petition. The union had notified the Board agent of its intent
to intervene and coul d have intervened but for the hasty scheduling of the

el ecti on.

In the case before ne, there has been no show ng that the Teansters
intended to intervene or attenpted to intervene. The Teansters did not
contact the Board agent, although they were notified that the petition had
been filed. They did not inquire about nor appear at the pre-election
conference. Most inportantly, the Teansters did not file an objection to the
el ecti on.

Athough there is a conflict as to whether Johns nade
statenents concerning the Teansters, it is not necessary to resol ve the
conflict here. Wthout evidence that the Teansters contacted the Board of fice
or denonstrated any interest in intervening it woul d be speculation to find
that the election was schedul ed to prevent intervention.
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Moreover, since the Teansters have not objected to the el ection, there is no
show ng that the schedul ing affected the outcone of the election. The
enpl oyer's objection to the scheduling of the election is di smssed.

C Canpaigning Wthin the Polling Area

In objections 2,3, and 4, the enpl oyer alleges that the UFW
canpai gned anong eligible voters in the polling area during the voting
period and that Board agents permtted canpai gning. In the post-hearing
brief the enployer cites the activities of Leo Gastillo, Hunberto Gonez,
and an unidentified union organi zer as constituting objectionabl e conduct
and argues that these three nen were uni on agents.

Betty Tobin, Joe Casiano and Barbara Trammel |, the conpany
observers, testified that they saw a man wearing a straw hat wth a UFWsynbol
on it several tines, during the election. Re drove a green car wth a UFW
bunper sticker. e of the conpany w tnesses stated that he did not get out
of his car, another stated that he got out of his car and stood in front of it
talking to voters as they went by, and the third wtness stated that he wal ked
about twenty feet away fromhis car and "mngled with the peopl " about five
times during the day.? nNowitness heard any of the man's conversations with
voters, nor could any of the witnesses identify the nan. (e of the
enpl oyer's witnesses said the man with the straw hat had a beard, one said he
had a nmoustache, and the third could not renenber if he had either a beard
or noustache. (e described the nan as of nediumbuild, one said he was

heavy set.

5/ About fifteen seconds of Ms. Trammel | 's testinony under questioning by the
hearing examner was inadvertently taped over by later testinony. The | ost
testinmony was reconstructed by Ms. Trammel |l with the aid of notes taken by
both parties. The parties stipulated that the reconstructed testinony was a
true version of the original testinony. The tape-over occurred at the

begi nning of Tape 6, side 1. The reconstructed testinony wth stipulation is
at the begi nning of Tape 7, side 1.
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Ms. Trammel | al so testified that she saw another nman driving a white
car tothe polling area five or six tines during the day. This nan wore a T-
shirt wth a UPWeagle on it under a red plaid shirt. The wtness testified
that the nan got out of his car each tine he cane up the hill. At one tinme he
talked to a voter inthe front of the line in Spani sh, which she did not
understand. The wtness could not recall whether or not he voted.

M. Trammel | identified the driver of the white car as Leo
Castillo. She testified that Betty Tobin, a conpany observer, had told her
the nan's nane. M. Tobin knew himas a forner enpl oyee of the conpany. M
Tobi n, however, did not testify to this incident.

DO ck B nns and Hunberto Gonez, a union organi zer, identified Lao
Castillo as an economc striker. Gonez testified that Gastillo showed up
at about two neetings of the economc strikers. GCastillo hel ped Gonez on
the day of the election and a few days before to i nfformthe economc
strikers of the election. GCastillo was not a vol unteer organizer and did
not assist Gonmez in any other el ection.

The enpl oyer argues that Hunberto Gonez engaged i n obj ectionabl e
conduct by canpaigning at the intersection of South and Porter Avenues. Nb
evi dence was presented to indicate that Gomez was ever in the polling area.
In fact, all testinony indicated that he spent the day at the intersection
where the enpl oyer's representatives and the conpany attorney were
stationed, a quarter mle or nore fromthe polling site.

Jani ce Johns testified that she did not see individual s
canpai gning for either party in the polling area. She did not recal
seeing either of the nen or cars referred to by the conpany observers. She

did see a WFWstaff person in a light bluish-green car transporting



voters to the voting area. Uoon seeing him she asked himto go to the bottom
of the hill towait for the voters he had transported. She described this
person as a tall nan wth brown hair, who is wthout the use of one hand, a
disability which is readily apparent. She did not see himget out of his car.
Ms. Johns testified that she saw cars parked in all parts of the gravel area,
sonetinmes wthinten to fifteen feet of the registration table. Mny |ooked
alike. Wenever she saw cars parked wth a driver waiting for voters, she
would tell the driver to go to the bottomof the hill and wait for the voters.

Anal ysi s and Goncl usi ons

The enpl oyer argues that the presence of Leo Castillo and the
uni dentified man wearing union insignia in the view of prospective voters was
obj ect i onabl e conduct .

The ALRB and the NLRB have repeatedly held that the presence of
canpaign insignia wthin the election area is not a ground for setting aside
an el ection in the absence of evidence that it caused sonme disruption of
polling or otherwise interfered wth the el ection. Harden Farns of California,
Inc., 2 ALRB Nb. 30 (1976); Forenost Dairies O the South, 172 NLRB 1242, 68
LRRM 1478 (1968). %

I find no evidence to suggest that the presence of union
insignia on the wearing apparel of the two nen or on the bunper of a car
had any effect on the exercise of free choice by the voters.

The enpl oyer argues that Leo Castillo was a uni on agent and
therefore his actions were sufficient to set aside the election. e w tness
testified that M. Castillo spoke to a voter in front of the line but she did

not know the contents of the conversation. Nb other

6/ See also Veg-Pak, 2 ALRB No. 50 (1976); John Hnore Farns, 3 ALRB No. 16
(1977) ; QP. Mirphy & Sons, 3 ALRB Nb. 26 (1977) .
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wtness testified to that conversation, although at |east one ot her
W t ness was present.

The ALRB has declined to set aside an el ection on the
grounds that union organi zers had conversations wth prospective voters absent
a show ng that such conversations affected the outcone of the election or
interfered wth the free choice of a collective bargai ning representative.
Superior Farmng Conpany, 3 ALRB No. 35 (1977); D Arrigo Bros, of Galifornia,
3 ALRB No. 37 (1977).

In the case before ne there is neither evidence of el ectioneering
by M. Castillo nor a show ng that the conversation between himand the voter
had any effect on the outcone of the election nor interfered wth the free
choi ce of a collective bargaining representative. | find that the conduct of
Leo Castillo was de mnims and insufficient to affect the outconme of the
election. It is unnecessary, therefore, to determne whether M. GCastillo was
a uni on agent.

Snmlarly, there is no evidence that the nan in the straw hat was
el ectioneering. S nce this nan was unidentified, | cannot nake a finding that
he was a union agent. The fact that a person is an active proponent of a
union is not sufficient to attribute that person's conduct to the union.
DArigo Bros, of Galifornia, 3 ALRB No. 37 (1977); Chula Mista Farns, Inc., 1
ALRB No. 23 (1975).

Additionally, the enpl oyer argues that M. Gonez, acting as
a union agent, engaged in inproper electioneering at the entrance to
the polling site. Canpaigning outside the polling area was not an
i ssue set for hearing and is therefore an inproper argunent. 8 Cal.
Admin. Code 820365 (g). Furthernore, the Board has hel d that el ectioneering

beyond the polling area is not conduct sufficient to set aside an el ection.
Klein Ranch, 1 ALRB No. 18 (1975); Herota Brothers, 1 ALRB No. 3 (1975).
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F nding no evidence of electioneering in the polling area anong
prospective voters, | dismss these objections.
D Qoercion

The fifth objection set for hearing all eges that union
representatives threatened, coerced, intimdated and harassed voters by
witing down |icense nunbers of cars approachi ng and | eavi ng the polling
area. This conduct took place at the intersection of South and Porter
Avenues which lies at the bottomof the hill, about a quarter mle fromthe
voting area. It was undisputed that union representatives and supporters
were at the intersection nost of the day as were conpany representatives,
several foremen and the attorney representing the conpany.

Enpl oyer witnesses Dck Binns and Kelly Qds offered testinony on
this objection. Binns testified that he saw Hunberto Gonez stop cars by

getting in front of them blocking the road, and being "forceful." Gonez woul d
|l ook directly at the cars, then wite sonething down on a pad of paper, which
the witness assuned to be license plate nunbers. Binns did not see what was
witten on the pad, nor did he hear any of the conversations. He testified
that he assuned peopl e were threatened because "there was no gaiety or
| aughter in the discussion."

Kelly Qds testified that he saw Hunberto Gonez stop cars by

hol ding up his hand like a traffic officer indicating "stop." Gonez woul d stop
sone cars in this nmanner, while others would stop to talk to hi meven when he
did not notion. After the cars left, he woul d appear to be taking notes.

A ds was standi ng about twenty yards from Gnez. He did not hear what was
said by Gnez to the people in the stopped cars, nor did he see what Gonez was
witing down. Qds described Gnez as a man of slight build. The w tness
coul d not renenber nanes
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or descriptions of anyone el se who stopped cars that day.

AQds testified that he was taking notes at the intersection on
occurrences which mght have been the basis for objections to the el ection.

He was al so taking pictures to docurment objections to the election. He took
pictures of Gonez and others who were stationed at Porter and South. He could
not recall if he took any pictures of anyone stopping in cars.

Hunberto Gormez testified that on the day of the el ection he was
assigned to keep track of which economc strikers had gone to vote. Before the
el ection he had called a neeting of the economc strikers and prepared a |i st
of over one hundred nanes. He knew many but not all of the economic strikers.
M. Gonez testified that he never stood in front of a car. He would stand
besi de cars and nmake check narks by the nanes of the peopl e who were going to
vote. Sone peopl e who drove by were personal friends and would stop to talk
to him QGhers would stop and ask questions, sone asked for directions to the
voting area. Leo Castillo relieved Gonez fromabout 10:00 a.m until about
11: 00 a.m (Gonez did not know what happened to the list of economc strikers
since he was transferred to another union office after the el ection and he
left his files behind.

The essential evidence presented is not contradictory. | find
that Hunberto Gonez was stationed at the intersection of South and Porter
on the day of the election and that he kept a list or checked off nanes of
economc strikers going to vote. Wile he was away fromthe intersection,

Leo Castillo kept the list and checked of f or wote down nares.
The conpany asks ne to assune that voters were bei ng threatened and

har assed because there was no gaiety or |aughter. | cannot nake
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such a finding on the evidence presented, nor can | concl ude that
Gonez' s presence was threateni ng.

Anal ysi s and Goncl usi ons

The ALRB has held that the use of a voter eligibility list to
check of f nanes as part of a canpaign to insure that all eligible workers
have notice of the el ection and an opportunity to vote is not per se
I npermssi bl e conduct. Such conduct mght result in the setting asi de of
an el ection, however, where it occurs in a context of coercion or
intimdation. Toste Farns, 1 ALRB No. 16 (1975).” The Board has al so found
that a UFWtabl e set up outside the entrance to the polls to register or
check of f economc strikers was not inpermssible conduct absent a show ng
that any eligible voter was turned anay by this procedure. D Arrigo Bros,
of Galifornia, 3 ALRB No. 37 (1977).%

The rational e for both of these decisions was based on the
difficulty of informng workers in the agricultural setting of the tine and
pl ace of elections wthin the tine restrictions of the ALRA Agricul tural
workers may be scattered over nany acres; nay have had no previ ous experience
invoting in any election; and nay not be able to read the Notice of H ection.
In addition, to these factors, economc strikers cannot be notified at the
work place so nust be notified individual ly of the tine and pl ace of voting.

The evidence before ne is very simlar to the cases previously

decided by the Board. Hunberto Gonez, a UFWrepresentative, observed

71 See also, WIlliamDal Porto and Sons, Inc., 1 ALRB Nb. 19 (1975); K ein
Ranch, 1 ALRB Nb. 18 (1975).

8/ The NLRB has also found efforts by union representatives to get
voters to the polls to be unobjectionable. See addock-Terry Shoe
Gorporation, 80 NLRB 1239, 23 LRRVI 1215 (1948).
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economc strikers arriving to vote and checked their nanes off alist. He
was al so involved in a canpai gn of informng economc strikers of the

el ection and getting themto the polls. There was al so evidence that Gonez
gave voters directions to the polls. There is no evidence that any person
refrained fromvoting after tal king to Gomez nor was there any indication
of coercion or intimdation. n the basis of the above, | dismss the

obj ecti on.

E \Wehicles inthe Polling Area

The conpany al | eges that Jani ce Johns, the Board agent in charge
of the el ection, stopped the enployer's vehicles sone di stance fromthe
voting area and did not allowthemto wait for 'the voters, but permtted
uni on representatives to drive voters directly to the polls and to wait for
thei r passengers.

Dck Binns testified that at the pre-el ection conference all parties
agreed that the parties would "bring in" the voters. O the norning of the
el ecti on Jani ce Johns told himshe felt that because of the snall area on top
of the hill and the possibl e congestion, all conpany and uni on vehicl es shoul d
park at the bottomof the hill and voters woul d be shuttled up and down the
hill by a state agent in a state vehicle. The state vehicle went up the hill
only once, however, after which all cars carrying voters drove directly up the

hill. Kelly Qds testified that he saw "dozens" of cars drive up the
hill in the norning and fewer in the afternoon.

Jani ce Johns testified that at the pre-election conference the
parties agreed that union organi zers and conpany forenen woul d transport
voters to the bottomof the hill and voters would wal k up the hill to the
polling site. Qn the norning of the election she found that the road was

not paved and was too nuddy and slippery for
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people to wal k up. It worked out that parties brought the voters to the
top of the hill, left themoff, went down to the parking area, then cane
back to pick up the voters. She directed all conpany personnel and URW
staff peopl e whomshe sawto wait at the bottomof the hill for the
voters. Wen the Board agents had tine, they directed all voters who
drove their own cars to park under the trees which were about 125 feet,
fromthe polls. A tines, however, cars were parked all over the gravel
area, sone practically in front of the registration table. She
estimated that there mght have been 50 cars parked on top of the hill.
The parked cars did not interfere with the el ection process.

The conpany observers testified that they saw voters ride up
the hill in private cars, conpany vehicles, and union cars. The
conpany vehi cles consisted of conpany-owned vans and a pri vat el y- onned
pi ck-up driven by conpany personnel. Three field forenen and one crew
forenan drove the conpany vehicles. The conpany vehicles were not all owed
towait for voters. According to their testinony the first conpany vehicle
to drive up the hill was told to stop and di scharge the voters while still
on the incline.

The observers described a green car and a white car that were
allowed to wait for voters. These are the same cars di scussed above in
connection with the allegation of canpaigning in the polling area.

Barbara Trammel | believed they were union cars because she saw themon the
hill off and on during the day and thought these were "probably peopl e for
the union" that were transporting voters.
Jani ce Johns did not renmenber seeing the green car or the white
car. The only UFWstaff person she recogni zed transporting voters was in
the light bluish-green car and she directed himto wait at the
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bottomof the hill. She noted that many of the cars | ooked alike.

Anal ysi s and Goncl usi ons

The evi dence presented indicates only that two cars that

were not conpany vehicles? were parked in the voting area several tines
during the day. The Board agent denied noticing the two cars, a statenent |
find reasonabl e since her duties of overseeing the whol e el ection required her
attention to nany details and prevented her fromobserving the cars as cl osely
as the observers were able to do. The cars woul d not have been as easily

di stingui shabl e as the conpany vans. S nce the cars had no di stingui shi ng
features other than a UFWbunper sticker, M. Johns woul d have had no reason
to believe that they were not cars driven by voters thensel ves. ¥
Additionally, the observers did not bring their conplaint to the attention of
Ms. Johns during the el ection, when she coul d have investigated and renedi ed
the situation if necessary. No evidence was introduced regardi ng any ot her
"union cars" which were allowed to stay in the area.

In light of the many cars driving through the area, nany of

whi ch parked there,® | cannot conclude that the presence of two

non-conpany cars on and off during the day indicates a policy of disparate
treatment. | find that inlight of the slippery conditions and the congested
area at the polling site, the transportati on procedure as a whol e was

r easonabl e.

g/. See discussion at pages 10-11 above concerning the identity of the
rivers.

10/ Ln fact, one of the drivers was identified as an economc
striker.

I/ The Tally indicates 227 voters.
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The ul ti mate question, however, is whether an appearance of bias
affected the conduct of the election and inpaired the free choi ce of voters.
Qoachella Gowers, Inc., 2 ALRB No. 17 (1976). The burden of proof is on the

party seeking to overturn an el ection to produce evi dence that unlawf ul
conduct occurred and that such conduct interfered with the free choi ce of
voters. Bruce Church, Inc., 3 ALRB No. 90 (1977).

The Board has held that the presence of bunper stickers in the
voting area is insufficient to set aside an el ection. Harden Farns of
California, 2 ALRB No. 30 (1976). Thus the presence of the cars in itself

could not affect the election. | have al ready concl uded that the presence of
the drivers of the two cars was insufficient to affect the results of the

el ection. See discussion on pages 11-12, above. Additionally, there is no

evi dence that voters transported in conpany vehicl es were di senfranchi sed by
the conduct of the Board agents or that they were di scouraged fromvoti ng.
concl ude that the conduct conpl ained of did not affect the el ection nor inpair
the free choi ce of voters.

F. Board Agent M sconduct Toward the Enpl oyer

The seventh objection set for hearing is the allegation that Board
agent Jani ce Johns accused the enpl oyer of engaging in illegal and/ or inproper
conduct after finding a poster within the polling area.

The three conpany observers testified that shortly before the noon
break, Jani ce Johns cane runni ng back fromthe portable toilet carrying a
poster, identified as Joint Exhibit 1. Casiano, a native Spani sh speaker,
translated the poster as follows: "You work for all your life for the UFW
you haven't got a pension. \ote
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"no union.'" Tobin said Johns yell ed, "They know better than this, because he
was warned against it." Casiano testified that she said excitedly that the
paper was not supposed to be in the portable toilet. Trammel | quoted Johns as
yelling, "Look what | found. | told themnot to do this. Look what they' ve
done." Tobin and Trammel | testified that five or six voters were on the hil

at the tine.

Johns showed the paper to the observers, called over another Board
agent, then signed and dated the poster. The second Board agent al so signed
t he poster.

Shortly after twel ve, Hayden and Binns cane into the polling area
and were addressed by Johns. Hayden testified that she was angry and said it
was i nproper and the conpany had been warned. Binns testified that she
accused himof putting the poster in the portable toilet.

Johns testified that she went to the portable toilet after the
voting site had been closed and the bal | ot box seal ed and found the poster.
She renoved the poster, took it to the table and cal | ed over another Board
agent to inspect it. She showed the poster to the observers, signed and dated
it, then put it intothe file. She then had several observers acconpany her
on atour of the area to look for additional canpaign literature. Wen B nns
and Hayden arrived she showed themthe poster and said she woul d assune its
presence was an uni ntentional oversight and that it had been in the | avatory
for sone tine.

Anal ysi s and Goncl usi ons

Wth this objection and the previ ous one the enpl oyer argues that
Board agent Johns displayed a bias in favor of the petitioner which adversely

affected the results of the election. He cites
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Athbro Precision Engineering Co.,? and Qacier Packing @.,%¥ two

N_RB cases, to support the argunent that the el ection shoul d be
overturned because of such Board agent conduct.

In both Athbro and Q aci er Packing, the national Board enphasi zed

the Board agent's role in protecting the integrity and neutrality of its
el ections procedure. In Athbro, the NLRB set aside an el ection after the
Board agent conducting the el ection was seen drinking a beer with a union

agent in a public place during a break in the voting. In Qacier Packing, a

Board agent yanked a "vote neither" canpai gn button off a conpany observer,
publ icly rebuked himand | oudl y denounced the enpl oyer's personnel director in
front of about fifteen enpl oyees. This election was al so set aside.

As discussed in the anal ysis of the previous objection, the ALRB
| ooks to whet her bias or an appearance of bias affected the conduct of the

el ection and inpaired the free choi ce of voters. (oachella Gowers, Inc., 2

ALRB No. 17 (1976). The same concern was voiced in Baunmritter Corp. v. NLRB,
386 F.2d 117, 67 LRRM 2027, (CA 1, 1967). In Baunritter, a Board agent

personal |y renoved a conpany canpai gn notice fromthe line of march to the
polling area on the day of the election. Wholding the election, the court
stated that it did not think the agent interfered wth the rights of the
enpl oyer or the enployees, nor did the conduct interfere with the enpl oyees'
freedom of choi ce nor have any substantial effect on the outcone of the
el ection.

In anot her case, a Board agent said, in response to a question

by the enpl oyer's observer, that he felt the union would wn

12/ 166 NLRB 966, 65 LRRM 1699 (1967).

13/ 210 NLRB 571, 86 LRRM 1178 (1974).
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the el ection and do the people a lot of good. N.RBv. Dobbs House, 435 F. 2d
704, 76 LRRM 2120 (CA 5, 1970). The court upheld the el ection, distinguishing

between acts of public fraternization as in Athbro and an expression of
personal feelings to alimted audience. Noting that the agent's comment was
i n response to the enpl oyer's observer, the court stated:

An enpl oyer cannot through his agent |ead the Board agent to

nake | nproper statements and then rely on such statenents to

void the el ection without a show ng of prejudice. NRBv.
Dobbs House, Inc., supra.

The present case is simlar to Baumritter in that the Board
agent personal |y renoved a conpany canpai gn notice fromthe polling area.
Renoval of the notice did not interfere wth the rights of the enpl oyer or
t he enpl oyees.

The enpl oyer argues that the commoti on caused by Ms. Johns was
prejudicial to the conpany and that this incident indicates her bias
agai nst the conpany. The issue is not one of bias, however, when Johns
reacted to the discovery of a conpany canpai gn poster by talking to
conpany officials. The proper question is whether or not her conduct
inpaired the free choice of voters. | find that it did not. Firstly,
there is no showng that any voters were in the area waiting to vote when
the incident occurred® or when Johns spoke to Binns and Hayden about the
post er .

Secondly, her conduct was not such as to inpair the free choice of
voters. Wen she found the poster, she referred only to "they" or "he" as
being responsible for it. She did not refer to anyone by nane, nor did she

verbal | y abuse the conpany or any person. The w tness quoted

14/ Johns testified that the voting site was closed and the voting box seal ed
when she went to the lavatory and found the poster. | credit her statenent.
Tobin testified that five or six voters were standi ng around when Johns
returned wth the poster, but she stated that they voted before the bal | ot box
was sealed. She did not state when the box was seal ed.
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her as nerely stating the established policy and the fact that it had been
breached. She then followed a reasonabl e procedure by docunenting the

i nci dent and | ooki ng for other canpaign naterials in the voting area.

Wiet her or not she accused the conpany officials of being responsible for
the poster is not relevant since no voters were present. S nce her conduct
was not of the type toinpair the free choice of voters, the objection is
di sm ssed.

G (bservation of Chall enged Bal |l ot Procedure

The eighth objection set for hearing all eges that Board
agents instructed the enpl oyer's observers that they woul d not be
al l oned to observe the chal |l enged bal | ot procedure and prevented them
fromdoing so. Testinony established that there was no tabl e avail abl e
to be used as a challenge ballot table so a Board van was used for this
pur pose.

Joe Casiano, an observer for the conpany, testified that Board
agent Fred Lopez refused to allow himto observe the procedure at the
chal | enge van because it was confidential. GCasiano asserted that he had a
right to observe, but was told again that it was confidential. GCasiano
and Johns then got into an argunent because she refused to let himstay at
the chal | enge van.

Conpany observer-Betty Tobi n corroborated Casiano's

15/ Casiano also testified that he overheard | eadi ng questions being
asked of economic strikers at the chal |l enge van, specifically he heard the
question, "D d you strike in 1973?"

The Executive Secretary di smssed a conpany objection that the Board
agent coached and assi sted economc strikers in casting chall enged ball ot s.
See Board Exhibit 10, nunber 19 of objections dismssed. The dismssal was
not appeal ed. Evidence on this objection is therefore inﬁr oper in the present
hearing. 8 Cal. Admn. Code §20365 (g). Additionally, the eligibility of
chal I enged voters was determined by the Board in D Arrigo Bros. of Galifornia,
3 ALRB No. 34 (1977).
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testinony. She also testified that voters were chal l enged at the registration
table, sent to the challenge van, then they returned to the registration table
wth a challenged ball ot envel ope. At the table, Janice Johns handed each
chal | enged voter a ballot and instructed the voter howto put the ballot into
the envel ope. No UFWobservers were all oned to observe the taking of
declarations. The attorney for the enpl oyer testified that he was told by the
Regional Drector that the standard procedure was to al |l ow observers to be
present at the chal l enge table.

Anal ysi s and Goncl usi ons

The enpl oyer argues that by preventing its observer fromview ng the
chal I enged bal | ot procedure, the Board agent deni ed the enpl oyer the
opportunity to have an observer for that part of the el ection. The enpl oyer
anal ogi zes this situation to the case of Brenan Seel (0., 115 NLRB 247, 37
LRRM 1273 (1956), in which the NLRB set aside an el ecti on where the Board

agent did not allowthe enpl oyer to have the observer of his choice.
The case cited by the enployer is not apposite to the case at

hand. In Breman Seel, the enpl oyer was told only mnutes before the

el ection began that he coul d not use the observer he had naned and who was
present. S nce the Board agent refused to delay the el ection, the enpl oyer
did not have an observer present during the el ection.

In the present case, the enpl oyer had at |east three observers
present at the polls. The only procedure that the observers fromboth parties
did not viewwas the taking of affidavits fromthe chal | enged voters.
Instructions to the voters concerning the handling of the chal |l enged ball ots
were given at the checking table in front of all observers.
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The regul ations al |l ow each party to be represented by observers of
its own choosing. 8 Cal. Admn. Code 820350(b). Neither the Act, the
regul ati ons, nor the case | aw indi cates whet her observers shoul d view the
taking of affidavits fromchal |l enged voters. It is arguable that such
i nformation given by voters shoul d be held in confidence since it coul d reveal
the person's voting preference. ¥

The nore fundanental question, however, is whether the enpl oyer was
prej udi ced by the procedure. | conclude that the conduct conpl ai ned of could
not have affected the outcone of the election. The eligibility of the economc
strikers and other challenged voters was not decided on the basis of the
questions asked and answers given at the chal l enge van. The Regi onal D rector
investigated the eligibility of the challenged voters pursuant to 8 Cal.
Admn. Gode 820365(e) (1) (1975); re-enacted as 820363 (a) (1976). He issued a
Report on C(hallenged Ballots to which both parties filed exceptions. The
Board issued a Decision on Challenged Ballots, taking into account the
Regional Drector's report and the parties' exceptions. D Arrigo Bros. of
CGalifornia, 3 ALRB No. 34 (1977). S nce the eligibility of the chall enged

voters has been investigated apart fromthe affidavits given at the el ection
and has been decided by the Board on the basis of that investigation, the
conduct conpl ai ned of could not have affected the outconme of the el ection.
The objection is di smssed.

H (hallenged Ball ots Resol ved by Board Agent

The ninth objection set for hearing all eges that Board agents

refused to disclose the types of identification used by voters

16/ The Act protects the right of enployees to a secret ballot. GCal.
Lab. Code 81156. Information acquired in confidence by a public enpl oyee
is privileged fromdi scl osure. Evidence Gode 81040. See al so, Gover nrent
Code 8§6254(K) .
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whose chal | enged ball ots the agents resol ved. The tenth objection all eges
that Board agents did not submt a witten record, as required by the
regul ati ons, regarding the chal |l enged bal | ot s whi ch were resol ved before
the tally.

Wil e on the wtness stand, conpany attorney John Hayden
identified UAWExhibit 3 as a copy of a nenorandum by Jani ce Johns
expl ai ning the Board agent resol ution of challenged ballots. He also
identified UFWExhibit 2, dated Gctober 23, 1975, as a letter which he
wote inreply to that nmenorandum

Jani ce Johns identified UFWExhibit 3 as a copy of the nenmorandum
she wote on the resol ution of challenged ballots at the request of the
Regional Drector, Barry Bennett. The nenorandumstates that the Board agent
resol ved the chal | enges of six voters who had been chal | enged by a conpany
observer on the basis of insufficient identification. Each challenged voter
signed an affidavit as to his identity, and each presented a form of
identification that carried either (1) a photograph of the voter, (2) a
signature that matched the signature on the affidavit, and/or (3) a soci al
security nunber. Additionally, nmany of those voters had been identified by the
UFWobserver. The Board agent resol ved the chall enges, finding that each had
presented sufficient identification.

Evi dence was presented by both parties on the sufficiency of
various types of identification used by the voters. Many voters presented
D Arrigo enpl oyee identification cards. Enployer Exhibit 3 is an exanpl e of
such a card, which the enpl oyer argues was sufficient identification. Typed
onto this card is the enpl oyee's nane, social security nunber, enpl oyee nunber
and the date of the end of the first payroll period in which the enpl oyee was
enpl oyed. n the back of the
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card is printed "DEVAND PCS Tl VE | DENTI FI CATION - NOT TO BE USED FCR
CREDT."

Sone voters presented netal plates show ng their social security
nunbers. Qhers presented URAWnenbership cards. Conpany observers chal | enged
these two forns of identification because they felt the identification was
insufficient. None of the conpany observers indicated, however, that they
knew or believed that ineligible people were voting.

Johns testified that she resol ved the six chal |l enged bal | ots
after asking Fred Lopez, the Board agent who had taken the affidavits, what
kind of identification the voters had presented. She did not state the
type of identification each voter used in the nenorandum because she felt
that revealing a voter's union preference through a uni on nenbershi p card
woul d put the enpl oyee in a vul nerabl e position.

Anal ysi s and Goncl usi ons

At the request of the enployer's attorney, | took admnistrative
notice of the Board's regulation in effect at the tine of the el ection
concerni ng resol ution of challenged ball ots:

Subsequent to the balloting but prior to the tally of

bal | ots, the Board agent supervising the election shall have

discretion to rule upon chall enged ballots and may defer the

tally of ballots for a period of 24 hours to consider the

resol ution of such challenges. In the event the Board agent

so rul es upon chal |l enged bal | ots, the Board agent shal

prepare a witten record of the ruling and the reason

therefore. 8 CGal. Admn. Code §20350(d) (1975).

UFWExhi bit 3 is a nenorandum from Board agent Johns whi ch expl ai ns
the resol ution of the challenged ballots. S nce the nenorandum i ncl udes the
ruling and the reason therefore, it neets the requirenents of the regul ation
ineffect at the tine. The enpl oyer has introduced no evi dence of prejudice

and has raised no factual dispute as to any of
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the chal l enged voters. The tenth objection shoul d be di sm ssed.

The conpany argues that the Board agent resol ved the chal | enged
ballots arbitrarily since the conpany was not given an opportunity to
present evi dence and since the type of identification used by the voters
was not reveal ed.

The Board' s regul ati ons which are presently in effect and were in
effect at the time of the election gives the Board agent discretion to accept
voter identification which s/he deens adequate. 8 Gal. Admn. Code
820350(c) (1975); amended as 8 Cal. Admn. (Code 820355(c) (1976). URW
nenber shi p cards have been accepted as sufficient identification. Toste
Farns, Inc., 1 ARB Nb. 16 (1975). Neither the Act nor the regul ations

require a Board agent to later reveal to the parties the type of

i dentification used, nor ask the parties for evidence relating to voter
identification. The observers represent the parties in relation to voter
identification at the el ection.

In the present case, the resol ution or the challenged ballots prior
tothe Tally of Ballots was nerely the Board agent's determnation of the
adequacy of identification supplied by the voters. There is no evidence that
the Board agent abused her discretion. There has been no allegation that any
i neligible person voted. S nce no factual dispute has been rai sed by the
conpany, the objection is di smssed.

[11. RECOMMENDATI ON

Based on the findings of fact, anal ysis, and concl usions, |
recommend that the enpl oyer's objections be dismssed and that the Uhited Farm
VWrkers of Arerica, AFL-AQQ be certified as the exclusive
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bargai ni ng representative of all agricultural enployees of D Arrigo Brothers
of Galifornia, Reedley Dstrict #3.
DATED July 14, 1978

Respectful |y submtted,

il L Sl Frlas A A s
e e — [T Eere—r—r— o

SWZANNE VAUPEL
I nvestigative Hearing Exam ner
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