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CEA S ON AND CERTI H CATI ON G- REPRESENTATI VE

Pursuant to the provisions of Labor Gode Section 1146, the

Agricultural Labor Relations Board has del egated its authority inthis

proceedi ng to a three-nenber panel .

Followng a Petition for CGertification filed by the Lhited Farm
Wrkers of Arerica, AFL-Q O (UFW on Cctober 11, 1977, a representation

el ection was held on Gctober 17, 1977, anong the agricul tural enpl oyees of the

Enpl oyer herein, Paul W Bertuccio and Bertuccio Farns. The tally of ballots

showed the follow ng results:

(hal I enged Bal | ot s

Void Ballots. .............

The Enpl oyer tinely filed objections, all of which were set for

hearing. Subsequent to the hearing, Investigative Hearing



Examner (I1HE Kathleen M Meagher issued her initial Decision in which she
recommended that the objections be dismssed and that the UFWbe certified as
col l ective bargai ning representative of the Enployer's agricul tural enpl oyees.

The Enployer tinely filed exceptions to the IHE s Decision
and a brief in support of its exceptions. The UFW filed a brief in
opposition to the Enpl oyer's excepti ons.

The Board has considered the record, and the IHE s Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findings,
and conclusions of the IHE, and to adopt her recommendation to dismss the
objections and to certify the UFW

A The Al eged M srepresentations

The Enpl oyer excepts to the | HE s concl usion that promses of help
wth immgration natters, attributed to UFWrepresentatives, were not
m sconduct affecting the results of the election. It contends that these
prom ses constituted canpai gn msrepresentati ons warranting the setting aside

of the election under Hollywod Geramics, 140 NLRB 221 (1962), or were inplicit

threats of adverse treatnent by the Immgration and Naturalization Service
(INS) requiring that the el ection be set aside.

V¢ need not decide in this case whether Hollywood Geramics or the

Nati onal Labor Rel ations Board' s nore recent pronouncenent in Shoppi ng Kart

Food Market, Inc., 228 NLRB No. 190 (1977) shoul d be applied in the

agricultural context. The credible testinony of Respondent's w tnesses does

not clearly
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establish that the UPW nade any nisrepresentations.? See Law ence M neyards

Farmng Gorp., 3 ALRB No. 9 (1977). There has been no show ng that the

Enpl oyer | acked an adequat e opportunity before the election to reply to the
representations nade by uni on organi zers fromtwo weeks to two nont hs before

the election. See Hollywood Geramcs, supra. And the record does not

establish that the immgration representations were an integral part of the
UFWs canpai gn or that they were nore than isol ated conments. See Jack J.

Cesare & Sons, 2 ALRB No. 6 (1976).

W also reject the Enpl oyer's contention that the UFWs pronm ses of
immgration hel p were nasked threats of deportation which constituted
m sconduct affecting the results of the el ection. The union promses were not
coercive since the benefits pl edged were not tied to pre-el ection support, were
renote and of uncertain value, and were no nore than a pl edge of assi stance.
There is no evidence in the record of any pervasive fear anong the enpl oyees or
that the enpl oyees feared retribution at the hands of the UFW The record is
barren of any evidence of recent INS investigations on the Enpl oyer's prem ses,

or of any detention of

¥\ do not address the agency question raised by the Petitioner and upon
whi ch the | HE nade no fi ndi ng.

Z The IHE found that the credibl e testinony established only
that UFWorgani zers tol d enpl oyees that the UPWwoul d attenpt to help its
nenbers who had difficulties wth the immgration authorities. H nding that
the Enpl oyer failed to showthat such a service was not, in fact, offered, the
IHE refused to find that the statements of UFWorgani zers regarding i nmgrati on
were msrepresentations. V& find the IHEs credibility resolutions to be
supported by the record as a whol e.
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undocunent ed workers on the Enpl oyer's premses by the I NS

B. The Aleged Board Agent M sconduct

After a careful reviewof the entire record, we are satisfied that
the IHE correctly found that Board Agents did not express support for the UFW
or use a state car in an attenpt to encourage workers to support the UFW

In arriving at her recoomendation, the | HE nade credibility
resol uti ons based in substantial part upon the deneanor of the w tnesses, and
these resol utions are supported by the record as a whol e.

Even assumng that the all eged msconduct occurred, as testified to
by Beltran, its isolated and i nconsequential nature | eads us to concl ude t hat
it did not create an atnosphere whi ch rendered i nprobabl e a free choice by the
voters. Bruce Church, Inc., 3 ALRB Nbo. 90 (1977); Mke Yurosek & Sons, Inc., 4
ALRB No. 54 (1978). See also Goachella Gowers, Inc., 2 ALRB No. 17 (1976).

In view of the above findings and concl usions, and i n accordance
wth the recoomendati on of the IHE the Enpl oyer's objections are hereby
dismssed, the election is upheld, and certification is granted.

CERTI H CATE G- REPRESENTATI VE

It is hereby certified that a maority of the valid ballots have
been cast for the Uhited FarmWrkers of Anerica, AFL-AQ and that, pursuant
to Labor Code Section 1156, the said | abor organi zation is the excl usi ve
representative of all of the agricultural enpl oyees of Paul W Bertuccio and

Bert ucci o

4 ALRB No. 91 4,



Farns, inthe Sate of Galifornia, for the purpose of collective bargaining, as
defined in Labor Code Section 1155.2(a), concerning enpl oyees' wages, hours and
other terns and conditions of enpl oynent.

DATED: Novenber 17, 1978

GERALD A BROAW Chai rnan

RCBERT B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber
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CASE SUMVARY

Paul W Bertuccio and 4 ARB Nb. 91
Bertucci o Farns (URWY 77-RG13-M

IHE DEQ S N

After an el ection won by the UFW a hearing was held on two
objections: (1) that the UFWpromsed enpl oyees i munity fromthe i nmgration
laws i f they woul d sign authorization cards; and (2) that Board Agents, using a
st at e-owned vehi cl e, encouraged support for the UFAWon the day before the
election. The IKE found that the credi bl e evidence established no nore than
that on two occasi ons UFWorgani zers had tol d enpl oyees that the UFWwoul d
attenpt to hel p nenbers who had difficulties wth the Immgration and
Naturalization Service (INS) and that it had not been shown that this was a
msrepresentation. Assumng arguendo that there had been a m srepresentation,
the IHE concluded that the two isolated incidents did not warrant setting asi de
the el ecti on because they were not shown to be part of an organi zed canpai gn
and the Enpl oyer was not deprived of an opportunity to reply. The IHE al so
not ed Shoppi ng Kart Food Mart, Inc., 228 NLRB Nb. 190 (1977), the recent NLRB
deci si on whi ch overrul ed Hol I ywood Ceramcs, 140 NLRB 221 (1962) and which held
that msrepresentations woul d not generally be a basis for setting aside an
election. The | HE al so concluded that the UPWs promses of help wth the INS
did not constitute an i npermssibl e i nducenent whi ch warranted the setting
asi de of the el ection because the promses of hel p were not contingent on
signing cards before the election, were related to the UWs suitability as a
representative, were only promses of protection against future liability, and
were not likely to make undocunent ed workers nore fearful.

Wth respect to the all eged Board Agent m sconduct, the | He found
that the Board Agents did not express support for the UFWor use a state car in
an attenpt to encourage workers to support the UFW She found that both the
Board Agents and one of the Enployer's wtnesses testified credibly, but
concl uded that the Board Agents' denials were nore persuasive in |1ght of
ci rcunst ances whi ch tended to undermne the reliability of the other w tness'

t esti nony.

BOARD DEQ S ON

The Board di smssed the obj ection based on the al |l eged URW prom ses
of helpwth immgration natters, noting that no msrepresentati ons were
establ i shed, that no show ng had been rmade that the Enpl oyer | acked an adequat e
opportunity before the election to reply to the representations, nmade fromtwo
weeks to two nonths before the el ection, and that the representations appeared
to be isolated and not an integral part of the UFWs canpai gn. The Board
decl i ned to deci de whet her Hol | ywood Geramics or Shoppi ng Kart shoul d be
applied to ALRB msrepresentation cases. The Board al so rej ected the Enpl oyer's
argunent that the UFPWprom ses were nasked threats of deportation, noting that
the benefits pl edged were not tied to pre-el ection support, were renote and of
uncertain value, and were no nore than a pl edge of assistance. The
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Boar d observed additional ly that there was no evidence in the record of
pervasi ve fear anong the enpl oyees, or of recent INSinvestigations or
detenti ons on the Enpl oyer's pren ses.

FHnally, the Board di smssed the objection based on al | eged Board
Agent misconduct, finding that the Board Agents did not express support for the
U-Wor use a state car in an attenpt to encourage workers to support the UFW
The Board al so stated that, even assunming that the al |l eged m sconduct occurred,
its isolated and i nconsequential nature indicated that it did not create an
at nospher e whi ch rendered i nprobabl e a free choice by the voters, citing Bruce
Church, Inc., 3 ALRB No. 90 (1977); Mke Yurosek & Sons, Inc., 4 ALRB No. 54
(1978); and Qoachella Gowers, Inc., 2 ALRB No. 17 (1976).

_ (bjections dismssed, election wupheld, UW certified as
collective bargaining representative of the Enployer's agricultural
enpl oyees.

This case summary is furnished for information purposes only, and is not an
official statenent of the case or of the Agricultural Labor Rel ati ons Board.
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STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:
PALL W BERTUXJ O & BERTU3O O FAR\S,

Enpl oyer,
Case No. 77-RG13-M
and
WN TED FARMWIRKERS (F AMR CA, AFL-A Q

Respondent .
Carrell H Voth and David Fujiura,
Dressler, Soll, and Jacobs for Enpl oyer.

Linton Joaquin, for the Lhited Farm
Wrkers of Anerica, AFL-AQ

CEQ S ON

KATHHEEN M MEAGHER Investigative Hearing Examner: This case was
heard by ne on February 7 and 14, 1978, in Qlroy, Glifornia.

The Lhited FarmVWrkers of Awverica, AFL-AQ O (URW, filed a petition
for certification Qctober 11, 1977, and an el ection was held at Paul W

Bertucci o and Bertuccio Farns (Bertuccio) on ctober 17. The results were:

UFW 218
No Uhi on 93
Lhr esol ved Chal | enges 52
\oi d 1
Total Valid \otes 363

The enployer filed a tinely objections petition seeking to set aside
the el ection on the fol | ow ng grounds:
1. The union and its agents intimdated the Galvo famly by telling

themthat their car woul d be turned over and set afire if



they did not cooperate wth the union.

2. Throughout the organizational canpai gn, the union prom sed
enpl oyees that they would be granted immunity fromthe inmgration |aws
if they woul d sign authorization cards.

3. Agents of the Agricultural Labor Relations Board encouraged
enpl oyees to support the union on the day before the el ection.

4. A state vehicle and state enpl oyees were used to convi nce the
enpl oyees of Paul Bertuccio that they shoul d bel ong to the union. The Executive
Secretary set these objections for hearing.

Both parties were represented at the hearing and were given full
opportunity to participate in the proceedings. Both parties submtted post-
hearing briefs. Uoon the entire record, including ny observation of the
deneanor of the wtnesses, | nake the follow ng findings of fact, concl usions,
and recommendat i ons.

. Jurisdiction

Nei t her the enpl oyer nor the URWchal | enged the Board' s
jurisdiction. | therefore find that the enployer is an agricultural enpl oyer
w thin the neaning of Gal. Lab. Gode 81140.4(c), that the UFWis a | abor
organi zation wthin the neaning of Cal. Lab. Code 81140.4 (f), and that an
el ection was conducted pursuant to Cal. Lab. (ode 81156.3 anong the enpl oyer's
enpl oyees.

[1. Intimdation and Threats by the UFW

The enpl oyer presented no evidence on this issue. |

consequent |y di smss this objection.



Lhion Satenents about the INS

A F ndings of Fact
1. Inthe Fields

Several wtnesses testified for the enpl oyer about statenents nade
to Bertucci o enpl oyees by UFWrepresentatives who tal ked to workers in the
fields. Jose Luis Duran testified that he worked in August in the peppers.
During this tine, tw people, one of themtall and bearded, the other short,
fat, and wth no beard, visited the crew on one occasion and identified
t hensel ves as being fromthe UFW They were trying to get signatures for a
petition, and when one worker asked if illegals could sign, they responded that
I f enpl oyees who were URWnenbers were pi cked up by Immgration, the UFWwoul d
send soneone to see if they could get themout. Duran testified that the
nenbers of the crew |l ater discussed these statenents anong thensel ves, saying
that if they signed, it would give thema chance to get away fromI|mmgration.

Jesus O az, an enpl oyee of Jesus Quintero, a |abor contractor,
worked in Bertuccio's corn field in Septenber and ctober. He testified that
I n Cctober, about 15 days before the el ection, two people wearing buttons wth
a black eagle cane to his crewto talk about "the union.” (he of the peopl e was
a wonan of about twenty, wth black hair; the other he did not describe. The
peopl e fromthe union asked the workers to sign cards, and told themthat if
they had cards and were picked up by Immgration, they could call the union
office, and that the union had attorneys who coul d defend t hem

A fonso Reyes testified that he worked in Septenber and QGctober in
the peppers and that his paychecks were signed by Qintero, but that he
coul dn't renenber whom he worked for, although when asked by the enpl oyer if he

had worked at Bertucci o, he answered yes.
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Reyes testified that representatives fromthe uni on had cone
to his crewduring the chil e season and asked themto sign cards. The
uni on people said if workers carried the card and were pi cked up by
Immgration, they could call the phone nunber on the card, and young nen
fromthe union could get themout.

| did not find Reyes to be a credible wtness. Hs testinony about
hi s enpl oynent was confused - he stated that he worked in the chiles the entire
season, but also said that he had held nany different jobs in Septenber and
Qctober.  He was uncl ear about when he had worked for Bertuccio and di d not
renenber the el ection on Gctober 17, al though his nane appears on the
eligbility list (enployer's exhibit No. 1). Because of his uncertai nty about
when he worked for Bertucci o, Reyes' testinony does not establish that the
organi zers' statenments he described were in fact nmade to Bertucci o enpl oyees.
Furthernore, | find it unlikely that a wtness who was not able to renenber
where he worked five nonths after his testinmony would be able to recall the
statenents of organi zers wth the exactness showed by Reyes, especial |y because
he testified that he was pi cking chiles when the statenents were nade. |
therefore do not credit his testinony.

M guel Ranmos was a foreman for Bertuccio in Qctober, working in the
chiles. He testified that three people wearing buttons wth a bl ack eagl e cane
to his crewtwo weeks before the election. e was a bl ond young nan who spoke
Spani sh wel |, and the others were a B ack wonan and a wonan with "light bl ack"
hair. Ramos did not hear what the three said to the nenbers of his crew but
he heard sone of the workers | ater tal king anong t hensel ves about the uni on,
and saying that the union could help themwi th Inmgration. Ranos testified

that over half of his crewdid not have papers.



The WFWpresented the testinony of three organi zers who deni ed
naki ng statenents about the union being able to hel p workers who were pi cked up
by the Imnmgration service. Afonso Mntez and MV cente Mendoza testified that
they did organi zing work for the UFWat Bertuccio for about one and one-hal f to
two weeks in Septenber. They spoke to workers in the chile, clean-up, and
tomat o nachi ne crews. Roberto San Ranon testified that he began organi zi ng at
Bertuccio in Septenber. He organized until the tine of the election, nainly in
the chile, clean-up, and tonato nmachi ne crews, although he once visited the
corn and gourd shed and the mai ze crew He said that the workers had asked him
if they could sign cards if they had no papers, but that otherw se there had
been no di scussion of the Immgration service in his conversations wth
workers. San Ranon testified that other organi zers had cone to Bertuccio,
anong themArturo Rodriguez, Bill Ganfield, and a wonan naned Maria. He
testified that the other organi zers had conme four or five days before the
el ection, but on cross-examnation he stated that he did not know exact|y when
Il Ganfield had begun to organi ze at Bert ucci o.

Maria Qoria Gastillo and Enrique O az, Bertucci o enpl oyees at the
tine of the election, testified that organi zers had cone to their crews, but
had not said anyt hi ng about authorization cards hel pi ng peopl e with
Immgration. GCastillo worked in the chile packing shed, and identified the
organi zers who visited her crew as Roberto San Ranon and Al fonso Montez. D az
worked in the bell peppers. Qganizers cane to his crewthe week before the
election - he said that one was a Mss Pacheco, and the other was a young nan
whomhe did not nane. Neither wtness had heard ot her enpl oyees di scussing any
connecti on between authorization cards and | nmgration.

The testinony of Jose Luis Duran, Jesus D az, and M guel
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Ranos is not contradicted by the testinony of the UFWw tnesses. A though |
credit the testinony of organizers Montez, Mendoza, and San Ranon that they
nade no statenents about authorization cards hel pi ng enpl oyees wth
Immgration, and the testinony of enpl oyees Castillo and O az that they heard
none, this testinony does not prove that the statenents were not nade.

Duran heard the statenents in August, at a tine when the UFW
organi zers who testified were not at Bertuccio. The testinony of
Jesus Daz, Mguel Ranos and Enrique D az indicates that organi zers

other than those who testified had spoken to enpl oyees in the fields.?
| therefore find that representatives of the UAW told workers that

If they were nenbers of the UFWthe union woul d send soneone to hel p them
if they got picked up by Inmgration, and that if peopl e had cards
and were picked up by Immgration, they could call the union office,

and that the union had attorneys who coul d defend them?

i Roberto San Ranon testified on direct that other organizers cane four or
five days before the el ection. (n cross-examnation, however, he seened | ess
sure of when at |east one of the other organi zers came to Bertuccio.

2/ The issue of agency on the part of the nmakers of these statenents was not
discussed at the hearing or in the briefs. The enployer did not attenpt to
establish the identities of the persons who promsed that the union woul d hel p
workers wth the INS, nor did the UFWoffer any evidence on the identities of
the bl ond young nan and the wonen described by the wtnesses. Because ny

deci sion is based upon an anal ysis of the substance of the statenents

thensel ves, | do not find it necessary to make a finding on the issue of

agency.

3/ A though the testinony of Mguel Ranos is evidence that organizers did
talk to workers in his crew it is not relevant to the issue of what they said.
He testified that enpl oyees in his crewsaid that the UAWwoul d hel p themw th
the card if they were picked up. This does not support an inference that
organi zers nade such statenents to the enpl oyees. Furthernore, because the
enpl oyer did not establish that any such statenents were nade to this crew
these workers' statenents of belief about what the UFWwoul d do for themis not
evi dence of the effect on themof any statenents by organi zers.
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2. In the | abor canp

Ranon Garcia, a Bertucci o enpl oyee, testified that UFWorgani zers
cane to the labor canp at 750 Sunnysl ope Road in Hollister and told workers
that the union would protect themfromlmmagration if they signed cards. | do
not, however, credit Garcia' s testinony, which was confused and i nconsi stent.
He had a difficult tine answering questions about when and how often the
organi zers had visited the canp, at first saying they cane two or three tines,
then saying they cane twice a week. On direct examnation, he testified that
the organi zers assenbl ed workers and talked to them but on cross-exam nation
he said that the organi zers cane to the canp to take peopl e to neetings, that
the peopl e woul d be waiting for the organi zers to cone, and that the organi zers
| eft the canp very shortly after they arrived. A though he testified that the
organi zers solicited authorization cards at the canp, he said that the workers
signed cards in the fields, and not in the canp. Furthernore, although
Garcia s testinony indicated that he was living in the canp at 750 Sunnysl ope
Road both before and after the election, the eligibility list submtted as
enpl oyer's exhibit No. 1 and dated Cctober 6 shows M. Garcia' s address as 1740
Sout hsi de Road, Hollister. The enpl oyer presented no ot her evi dence about
statenents nade at the canp.

UFWor gani zers Montez and San Ranon testified that they had visited
the canp on Sunnysl ope Road to take people to neetings in Hollister, and that
they had sai d nothing about the Immgration service. Bpiphanio Zarate, a
Bertucci o enpl oyee who testified he |ived at the canp, and who is listed on the
eligbility list as living at that address, said that he was aware of and
observed the organi zers' visits to the canp on all but one occasion, and that

the organi zers cane to



invite people to neetings and stayed only a short tinme. He said
that he did not hear the organi zers sayi ng anyt hi ng about authorization
cards hel ping people wth the Immgration service.

| find that the enpl oyer has presented no credi bl e evi dence of what
organi zers tol d enpl oyees at the Sunnysl ope Road canp.

3. Testinony of INS agent

Bruce Haakedahl , an enpl oyee of the Immgration and Naturalization
Service, testified that it was not the policy of the INSto release illegal
aliens fromcustody at the request of the UFW and that, to his know edge, the
UFWhad not obtained the release of any illegals fromcustody. He said that
peopl e in custody were entitled to request deportation hearings, and that they
had the right to be represented by attorneys at these hearings. He al so
testified that individuals coul d be rel eased because of extenuating
ci rcunstances, such as pregancy or job-related injuries.

B. Analysis and Concl usi ons

The enpl oyer argues that the UFWs promses of hel p to enpl oyees
detai ned by the Immgration service were msrepresentations whi ch destroyed the
possibility of a free choice by voters. The enpl oyer has not, however, cone
forward wth evidence show ng that the statenents were msrepresentati ons, or
woul d reasonabl y have | ead hearers to formfal se beliefs. Lawence M neyards,

3 ALRB No. 9 (1977).

The reasonabl e neani ng of the statenents reported by Jose Duran and
Jesus Diaz was that the UFWwoul d attenpt to hel p nenbers who were in
difficuties wth the INS and that there were attorneys who coul d represent
peopl e who were pi cked up. These statenents coul d reasonably refer to offering
advi ce to workers who were detained, to representing themat deportation

hearings, or to assisting themin



obtai ni ng the papers necessary to remain in the country legally. The enpl oyer
did not showthat the UAWdid not offer this service toits nenbers, nor did it
show t hat such a service would be val uel ess and thus it did not show as

required by Lawence Vi neyards, that the statenents were, in fact, fal se or

m sl eadi ng. Bruce Haakedahl, the INS agent, said that to his know edge the UFW
has not "obtai ned" the rel ease of anyone fromcustody, but he al so testified
that undocunent ed workers were entitled to request hearings and to be
represented by attorneys at those hearings, and that illegal aliens could be
rel eased fromcust ody because of extenuating circunstances. URWattorneys
could clearly be of help to workers in custody. | do not find the statenents
about UFWaid to workers in the custody of the Immgration Service to have been
m Ssrepresent ati ons.

Even if the statenents coul d be characterized as msrepresentations,
they woul d not be sufficient grounds to overturn the el ection. The Board has
questioned whether, in agricultural |abor el ections, msrepresentations woul d
be grounds for overturning an el ection, and has not yet set aside an el ection

on that basis. Samuel S Vener Go., 1 ALRB No. 10 (1975); Jack or Mrion

Radovich, 2 ALRB No. 12 (1976).% To find nisrepresentations serious enough
to set aside an election, the Board has required that the statenents be part of
an organi zed canpaign and that the other party be deprived of an opportunity to

reply. Jake J. CGesare, 2 ALARB Nb. 6 (1976). Neither of these el enents has

been shown by the enpl oyer here. ly two isolated incidents of such
statenents have been shown - this is insufficient to showthat the UFWs

assistance with the INSwas a central part of its

4/ The NLRB has recently ruled that it wll not set aside elections on the
basis of msrepresentations. Shopping Kart Food Mart, Inc., 228 NLRB No. 190,
94 LRRM 1705 (1977).
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canpai gn at Bertuccio. Qne of the statenents was nmade in August and the
other two weeks before the election, clearly enough tine for the enpl oyer
to explain to its enployees the limted nature of the UFWs ability to
hel p them

The enpl oyer al so characterizes the UFWpromse of hel p to enpl oyees
in the custody of the INS as an i npermssibl e i nducenent of support in the
election. Pre-election promses of benefits by enpl oyers nay be grounds for

setting aside an election. Hansen Farns, 2 ALRB No. 61 (1976). Promises by a

uni on, whi ch has no control over wages and working conditions, however, do not
inply a threat that benefits wll be wthdrawn if it is displeased, and have
not generally been held to be simlarly coercive. N.RBv. 0l den Age Beverage

., 415 F.2d 26, 71 LRRM 2924 (5th dr. 1969).

Sone promses or inducenents by unions have been found to be
coercive. Such inducenents have invol ved benefits over which the union has
control and which are conti ngent upon enpl oyee support in the pre-election

canpaign. In NLRBv. Savair Manufacturing Go., 414 U S 270, 84 LRRM 2929

(1973), the Suprene Court held that waivers of union initiation fees during an
or gani zi ng canpai gn whi ch were contingent on the signing of authorization cards
before the el ection were grounds for overturning an el ection. The Gourt found
that such offers coerced enpl oyees into supporting the union in order to gain a
financial benefit and that, because the granting of the benefit depended upon
pre-el ection support, and was in the union’. s sole control, such offers, like
pre-el ection promses by enployers, inplied a threat that the benefit woul d

di sappear if the giver was displeased by the results of the election. A union
offer of alife insurance policy to all enpl oyees who joi ned the union by a
certain date before the el ection was simlarly found to be coercive by the NLRB

in Vgner Hectric
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Gorp., 167 NLRB 532, 66 LRRM 1072 (1967).

Not all promses of benefits within the control of the union,
however, are destructive of enpl oyees' free choice. Both the ALRB and the NLRB
have refused to overturn el ecti ons because of offers to waive initiation fees
whi ch remai n open beyond the date of the election. Jack or Marion Radovi ch, 2
ALRB Nbo. 12 (1976); NLRB v. WWbash Transforner, 509 F.2d 647, 88 LRRM 2455 (5th
dr. 1975), enforcing 210 NLRB 462, 68 LRRM 1111 (1974). 1In a case in which an

I ncunbent uni on of fered enpl oyees a rebate of a strike fund deducti on one week
before an el ection, the NLRB uphel d the el ecti on because it found the benefit
offered to be an offer which related to the union's suitability as a bargai ni ng

representative, and not a pure bribe for support. Printo Casting Corp., 174

NLRB 244, 70 LRRM 1128 (1969). A promse by a union to establish a strike fund
was held to be permssibl e because it was not a direct financial benefit, but a
"protection against a possible future liability." NRBv. Miscogee Lunber (o.,
Inc., 473 F.2d 1364, 1367, 82 LRRM 2849, 2851 (S5th dr. 1973). The court held

that "contingent, renote, and uncertai n benefits" do not coerce enpl oyees'
choice in an election. 1d.

By any of the standards di scussed above, the statenents in the
instant case could not be found to be coercive or destructive of the
enpl oyees' free choice. The promse of help wth the I NS was not conti ngent
upon the signing of authorization cards before the el ection. O one
occasi on when a pronmise of help wth the INS was made - the inci dent
testified to by Jose Duran - cards were not nentioned at all. Duran
testified that representati ves of the UPWcane to the fiel ds aski ng workers
to sign a petition in order to get higher wages. Wen asked if illegals

coul d sign, they said yes and
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added that, if UFWnenbers were picked up by the INS the union woul d send
soneone to see if they could get themout. The offer of help was limted to
nenbers, but it was not limted to workers who becane nenbers before the
election. It is not inproper for a union to offer services to its nenbers, or
to nention those services to enpl oyees it w shes to organize. An offer to
waive initiation fees, for exanple, is, by its nature, limted to union
nenbers, but it is only those offers contingent upon pre-el ection support which
are i nproper.

The second promse of help wth the INS did nention cards. Jesus
Daz testified that union representatives asked workers to sign cards and told
themthat, if they had cards, they could call the union office if they were
pi cked up, and union attorneys coul d defend them The statenent is sonmewhat
anbi guous - giving hel p to those who "had cards" coul d nean that hel p was
limted to nenbers, or it could nean that the authorization card contained the
uni on' s phone nunber, which anyone who had a card could call. How enpl oyees
who signed cards and gave themto organi zers woul d al so have themto use |ater
was not explained. No evidence was offered to show whet her the UFW
aut hori zation card used at Bertuccio had a portion to be kept by the signer
after the card was signed and given to the union, or whether it was the
practice of organizers to give the cards to enpl oyees to keep for a tine while
naki ng their decision to sign. e reasonabl e neaning of the statenent heard
by Daz is that hel p was contingent on signing the card, but 1 do not find this
to be the only reasonabl e neaning. Furthernore, no tine [imts were pl aced on
the offer - enpl oyees were not told that only if they signed or becane nenbers
before a certain date woul d they receive the of fered hel p.

Apart fromthe absence of tine limts placed on the offer,
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| do not find that what was being offered was a bribe whi ch woul d i nproperly

i nfl uence enpl oyees' choice in the election. oviously, all promses of what a
union wll do for enpl oyees are designed to influence their choice i, the
election. It isonly offers of direct financial gain which are unrelated to
issues in the canpaign or to the union's suitability as a representative that
are inproper. Printo Gasting Corp., 174 NLRB 244, 70 LRRM 1128 (1969); NLRB v.
Miscogee Lunber (., Inc., 473 F. 2d 1364, 82 LRRM 2849, (5th dr. 1973) The

promses here were clearly ones which related to the union's val ue as a
representati ve of a work force which included a si zeabl e nunber of enpl oyees
who were in the country illegally. Furthernore, the aid promsed by the UFW

like the promsed strike fund i n Miscogee Lunber, was not a direct or inmmedi ate

financial benefit to enpl oyees, but a "protection against a future liability."
473 F. 2d 1367.

The enpl oyer argues that the precarious situation of rmany enpl oyees
wth respect to the INS renders the UPWs promses inherently coercive. It is
not inproper to nention or discuss the issue of deportation during an el ection
canpai gn. Even threats of deportation, nade by non-parties, have been found

not to have affected enpl oyees' free choice. Takara International, Inc., 3

ALRB No. 24 (1977); Kawano Farns, Inc., 3 ALRB No. 25 (1977). In these cases,

the Board recogni zed that undocunented workers unfortunately experience a
certain anount of fear because of their situation. |n judging whether pre-

el ection statenents about the INS coul d have affected these el ections, the
Board applied a standard of whether the statenents coul d have exacerbated t hat
fear. The promses of help in the instant case were not the kind of statenents
whi ch woul d have caused undocunented workers to be nore fearful or uncertain of

their positions. They were
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Satenents of one benefit offered by the uni on whi ch woul d have been of
particul ar val ue to sone workers, and which they coul d have fairly eval uated
along with all the other benefits and drawbacks of union representation
di scussed by the parties during the el ection canpai gn.

Because | find that UPWrepresentatives' promses of help with the
INS were nei ther msrepresentati ons nor inproper financial inducenents | find
that they did not interfere wth enpl oyees' exercise of free choice in the
election. | therefore dismss this objection.

V. Board Agent M sconduct

A FHndings of Fact

Two of the objections which were set for hearing - that Board agents
encour aged enpl oyees to support the UFWand that a state vehicle and a state
enpl oyee were used to convi nce enpl oyees to belong to the union - refer to the
sane incident. The evidence presented by the parties about this incident is in
direct conflict.

Two wtnesses testified for the enpl oyer on this issue. Hope
Bel tran, daughter of Jesus Quintero, a |abor contractor who supplied workers
for Bertuccio, works as a bookkeeper for her father at one of his | abor canps.
She testified that on the Sunday before-the el ection she was in the fields
bringi ng lunch to sone workers when she saw three people in a white car tal king
to workers in several fields. She sawthe sane people in the Qintero | abor
canp on Wight Road about one-half hour later. She described the car as a
white, 1970 or 1971 four-door nodel, with a seal which said "Sate of
Galifornia" on the passenger side. Two nen got out of the car -one she
described as a tall, Iight-conplexioned Mexi can with a very high forehead and

| ong si deburns, the other as a good-| ooki ng Mexi can
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wth a round face and bl ack hair, wearing a suede jacket. A carload
of people - two of whomBeltran identified as eligible voters in the
Bertuccio election - was leaving the canp as the state car was

entering. Beltran testified that the tall man with the hi gh forehead

stopped the car and said, "Soy de la union."¥  She was standi ng about

ten feet anay fromthis nan at the tine, as were two | adies doing their
| aundry near by.

Beltran turned anay at this point and went into the office. Afew
mnutes later, the third nan, who had remained in the car during the events
descri bed above, spoke to her. He showed her an ID card wth the nane Lopez on
it, and said he was an ALRB agent and was posting notices at the canp of the
el ection to be held at Bertuccio. This nan was descri bed by Beltran as good-
| ooki ng and wel | -dressed, with beautiful |ight-col ored eyes.

The enpl oyer's second wtness on this issue was Catal i na Gonzal es.
She testified that one Sunday three peopl e cane to the | abor canp on Wi ght
Road in a white car wth a seal on the back door. She did not renenber what
nonth this was, or howlong before the el ection, Gnzal es was in the | aundry
w th another woman. Atall nan cane up to them said he was fromthe union,
and asked themto sign sone white and yel | ow papers. n cross-examnation she
identified a copy of the white notice and direction of election and a copy of
the yellow notice to workers informng themof their rights - both Board
docunents - as simlar to the papers she was asked to sign. She said the nan
said nothing nore than that he was fromthe uni on.

| do not find Catalina Gonzales's testinony credible. It is
inherently incredible to ne that a union representati ve or a Board agent

(even assuming, for the sake of argunent, that the Board agent

5/ "I amfromthe union."
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w shed to encourage support for a party) woul d approach workers, say he was
fromthe union, ask themfor signatures which could be of no possible utility
to the Board or to the UFW and then | eave w thout saying nore. Furthernore,
Gonzal es' s deneanor showed her to be anxi ous and uncertain, particularly after
she was asked about a declaration, bearing her signature and dated QGctober 21,
1977, describing the "I amfromthe union" statenent. The declaration was in
English, and the wtness said that she could not read English and di d not
renenber signing it. | discount this wtness's testinony on the basis of her
deneanor and the substance of her statenents.

The UFWcal | ed Board agents Luis Lopez and Arturo Martinez, both
field examners in the Salinas regional office. Both testified that they had
visited the Quintero | abor canp the Sunday before the el ection in the conpany
of Luis Mniegra, another field examner, in order to i nformworkers about the
el ection. Lopez, who natches the description of the man wth |ight eyes whom
Beltran testified she talked to, testified that the three agents drove to the
canp in a white state vehicle, which nay have had a seal on the door or a
sticker in the wndow Wen they got to the canp, they saw a few enpl oyees,
including two ladies in the laundry, and asked themif they were Bertuccio
enpl oyees. They posted notices around the canp, but saw only 10-15 workers
there. Lopez said he spoke for a fewmnutes to Qiintero' s daughter, who cane
out of a building totalk tothem He did not renenber seeing a car |eaving the
canp or stopping one. He did not say "Soy de la union" to any workers, nor did
he hear the other Board agents nake this statenent. He believed that the three
Board agents stayed together while they were in the canp.

Arturo Martinez natches Beltran's description of the tall
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nman who stopped the car. He testified that he, Lopez and M niegra visited the
canp in a bluish, beige or grayish state car. They tal ked to 18-26 workers and
posted notices about the election. He testified that they spoke to the
daughter of Quintero as she stepped out of a building. He believed that he was
always wth at least one of the other agents during the visit to the canp, but
he later said that they may have separated and tal ked to workers individually.
Martinez recall ed that one of the agents stopped a car on its way out of the
canp and said that they were fromthe ALRB. He said that neither he nor any of
the other Board agents said "Soy de la union.”

The issue of Board agent msconduct and msuse of a State vehicle
thus resol ves itself into the question of whether a Board agent said "Soy de |la
union' to a group of workers, two of whomwere eligible to vote. The evi dence
on the factual question of whether the statenent was nmade i s contradictory.
Both Beltran and the two Board agents testified credibly; none of their
testinony was contradictory or confused. Lopez and Martinez differed fromeach
other on sone points - Lopez did not renenber stopping a car, whereas Martinez
did; Lopez renenbered that all three stayed together, whereas Martinez believed
they mght have spoken to workers separately. Such differences, given the
passage of nonths and the nunber of such visits each nust have nmade in the
course of his duties, are not reasons to discredit their testinony. n the
essential point - that none of the Board agents told workers he was fromthe
union - their testinony agrees.

n bal ance, | find Lopez's and Martinez's version of the events to
be the nore persuasive. It is possible that Beltran msheard the statenent -

it was not directed at her, and she testified she was
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standing ten feet away when it was nmade. She did not testify whether the car
that was stopped had its motor running, but this is quite likely if, as she
said, the car was on its way out of canp and was stopped suddenly by the Board

I|§/

agents. The agent might have said, "Soy del consejo or "No soy de |a

uni on"?

- over a car engine the exact words coul d have been difficult to
di stinguish. Furthernore, Gonzal es was not questioned about this particul ar
statenent, although Beltran's testinony indicated that the two | adi es doi ng
| aundry, one of whom appears to have been Gonzal es, were standing just as cl ose
to the Board agent as Beltran was. Presunably, if she coul d have corroborat ed
Beltran's testi nony she woul d have been asked to do so. Lopez and Martinez, on
the other hand, clearly knew what they said or did not say and corroborat ed
each other's testinony that no such statenent was nade.

| find that Board agents did not express support for the UFPWor use
a state car in an attenpt: to encourage workers to support the UFW |

therefore dismss these objections.

RECOMMENDATI ON

Based on ny findings of fact, analysis, and concl usions, |

6/ “I amfromthe Board.”
7/ "I amnot fromthe union."
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recormend that the respondent's objections be dismssed and the Lhited Farm
VWrkers of America, AFL-A Q be certified as the excl usi ve bargai ni ng
representative of all the agricultural enpl oyees of Paul W Bertuccio and
Bertuccio Farns in the State of California.

DATED June 14, 1978

Respectful |y submtted,

KATHLEEN M MEAGER
I nvestigative Hearing Exam ner
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