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and

WN TED FARM WIRKERS GF AMER CA
AFL-d O

N N N N N N N N e

Charging Party

SUPPLEMENTAL DEA S| AN AND GRDER
n June 22, 1977, the Agricultural Labor Rel ations Board
i ssued a Decision and Qder in this proceeding (3 ALRB No. 50),

finding, inter alia, that Respondent had di scrimnatorily di scharged
enpl oyees Gurvi nder DChal iwal, Kulwant Dhaliwal, Bertha Avila, Mnuel
Avila, Raul Avila, Mhammad Aslam and Surgit Brar, in violation of
Section 1153 (c) and (a) of the Agricultural Labor Relations Act and
directed that Respondent reinstate the said enpl oyees and rei nburse
themfor any | oss of pay suffered as a result of their discharges.
(n Decenber 5 and 6, 1977, a hearing was hel d before
Admnistrative Law GOficer (ALO Sephen Axelrod for the purpose of
determni ng the amount of back pay due the seven enpl oyees. The ALO
i ssued his suppl ement al deci sion, attached hereto, on April 3, 1978,
i n which he nade findings as to the amount of back pay due each
discrimnatee. Thereafter, Respondent, General (ounsel, and
Charging Party each filed exceptions to the ALOs suppl enent al

deci sion, and a supporting



brief. Respondent and General (ounsel each filed a reply brief
to the other's exceptions to the ALO s suppl enental deci si on.

Pursuant to the provisions of Labor (ode Section
1160. 3 and Section 20286(b), 8 Cal. Admn. Code, the Board has
revi ened the evidence and applicable lawin this case.

The Board has considered the entire record and the ALO s
suppl enental decision in light of the exceptions and briefs and has
decided to affirmthe ALOs findings, conclusions, and
recommendat i ons, as nodi fied herein.

. The Back-Pay Formul a
Respondent, the Charging Party, General (ounsel, and the ALO

have al |l proposed different fornulas for determning gross back-pay.
V¢ have exam ned each proposal in light of the record and find the
ALOs formula to be a just and reasonabl e nethod of conputing the
gross back-pay owed to the discrimnatees herein. Mggi o- Tost ado,
Inc., 4 ALRB No. 36 (1978).7

Respondent contends that the ALOs formula fails to
reflect the full range of hours available to each crew The
evi dence indicates that the nunber of hours worked by full-tine

enpl oyees in the tonato harvest fluctuated dependi ng on

Yas indicated in Maggi o- Tostado, where it is inpossible to
determne the exact amount each enpl oyee woul d have earned but for
the discrimnation, we wll utilize a nethod of conputation we
consider to be equitable, practicable, and in accordance wth the
policy of the Act.
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the conditions in the field and the denand for tomatoes by the
canneries. However, Respondent introduced no evidence indicating
that the discrimnatees woul d have worked | ess than the average
nunber of hours for day-tine tonato-sorters, and suggests no ot her
formul a whi ch effectivel y excl udes short-term enpl oyees whose
working hours are clearly not representative of the hours the

di scri mnat ees woul d have wor ked.

The record indicates that the day-shift tonmato-sorters
usual | y worked eight (8) to ten (10) hours per day, six (6) days per
week. Thus, we find the ALOs formula, which is based on the
aver age weekly earnings of those enpl oyees who worked 48 hours or
nore ,in a week, and whi ch effectively excludes short-termenpl oyees
fromthe back pay cal cul ati ons, to be reasonabl e.?

The UFWand General (ounsel have excepted to the ALOs
cal cul ati on of gross back-pay on a weekly basis, and argue that the
Board' s decision in Sunnyside Nurseries, Inc., 3 ALRB Nb. 42 (1977),

nandat es the Board to cal cul ate gross back-pay on a daily basis. W
do not agree. Athough this is desirable, the appropriateness of

any back-pay fornula turns

Z ps the Qourt said in arelated context (back-pay cal cul ation
for discharged enpl oyees):

...Bven in private litigation, the courts wll not inpose an
unattai nabl e standard of accuracy. GCertainty in the fact of
danmages is essential. Certainty as to the anount goes no further
than to require a basis for a reasonabl e conclusion. (dtations
omtted.) F W Wolworth Go. v. NLRB, 121 F. 2d 658, 8 LRRM 515
(2nd Ar. 1941); cited wth approval in B gelow v. RKO Radio
Fictures, 327 US 251, 265 (1945).
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on its reasonableness in light of the information that is avail abl e.
Accordingly, we find the ALOs cal cul ation of back-pay on a weekly
basis warranted by the linited information contained in the record. ¥
(See Appendi x A

1. Back-Pay Formul a For Gurvi nder Dhal i wal

V¢ accept the ALOs use of Satpol Deol as a repre-
sentati ve enpl oyee for the purpose of cal cul ating gross back pay due
Qrvinder Dhaliwal. M. Dhaliwal's work experience as a tractor
driver/irrigator differed significantly fromthat of his fell ow
di scrimnatees, who were sorters. The work record and
qualifications of M. Dhaliwal and M. Deol are sufficiently simlar
to provide a satisfactory basis for concluding that M. D[haliwal
woul d have worked for the sane length of tine as M. Deol, and woul d
have earned the sane anount in wages. Accordingly, M. Dhaliwal's
back-pay period for 1975 wll end on Novenber 22, which was M.
Deol's last day of enpl oynent.

Athough it is inpossible to knoww th any certai nty what
woul d have happened had Respondent not di scharged M. D[haliwal,
Respondent did not provide a workabl e alternative to the use of M.
Deol as a representative enpl oyee, and any uncertainty nust be

resol ved agai nst the enpl oyer who by his

91t should go without saying that parties desiring that back-pay
conput ati ons be based on Sunnysi de are wel | -advi sed to introduce
into the record all data and I nfornation necessary for its
appl i cation.
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unl awf ul conduct nade certainty inpossible. N.RBv. Mam Goca- ol a
Bottling Go., 360 F. 2d 569, 62 LRRM 2155 (5th dr. 1966).

The use of a representative enpl oyee to calculate the
gross back-pay due a discrimnatee is a coomon NLRB practice, and
has been approved by the courts. N.RBv. Toppi no and Sons, 358 F.
2d 94, 61 LRRM 2655 (5th dr. 1966). See al so NLRB v. Carpent er
Lhion, Local 180, 433 F. 2d 934, 75 LRRM 2560 (9th dr. 1970), where

the court uphel d a back-pay award based on the date the |ast
enpl oyee | eft work where a rational basis for such a back-pay
fornmul a had been establ i shed.

A though M. Deol was pronoted to caterpillar driving at
a higher wage after the discharge of Dhaliwal, an order of the Board
which is predicated on a finding that an enpl oyee woul d have been
pronoted had he not been di scharged, and whi ch awards hi mor her
back- pay based on the enpl oyee's right to the pronotion, is valid as
necessary to extinguish the effects of the discrimnation, and does
not exceed the scope of the Board' s renedial powers. N.RB v. Money
Arcraft, Inc., 375 F. 2d 402, 64 LRRM 2837 (5th dr. 1967), cited
wth approval in Glden Sate Bottling v. NNRB, 414 U S 168, 84
LRRVI 2839 (1973).

In view of the circunstances, we conclude that Deol's
earnings in 1975 provide the proper anount of gross back-pay owed to
Qirvinder Dhaliwal . (See Appendi x D).

TITHELTTEETTT T
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[11. Back-Pay Period For The Avil as

D scrimnatees Bertha, Manual, and Raul Avila were
students working for the summer who were di scharged i nedi atel y
prior to the begi nning of the school year in 1975. The Board, has
previously rejected Respondent’'s contention that they were
di scharged due to the beginning of school. Butte MiewFarns, 3 ALRB
No. 50 (1977).

The ALOfound that these three discrimnates woul d have
worked until Septenber 23, 1975, had they not been unl awful |y
di scharged. Respondent has excepted to this finding on the grounds
that by their return to school on Septenber 11, 1975, they w thdrew
fromthe | abor narket and were therefore unavail abl e for work.

The NLRB has consistently held that a di scri mnatee who
returns to school during the back-pay period is not automatically
disqualified fromeligibility for back-pay. J. L. Hotzendorff
Det ective Agency, 206 NLRB 483 (1973), Lozano Enterprises, 152 NLRB
258. 264 (1958), Anerican (ongress Wrehouse, 156 NLRB 367, 273
(1975).

W find the Avilas’ return to school attributable to the
timng of their discharge and not to any inability or unw | Ilingness
towork. Furthernore, there is nothing in evidence to indicate that
their attendance at school rendered themunavailable for enpl oynent
for the two-week period in question.

In previous years the Avilas had continued working in

the harvest for the first two weeks of the school vyear,
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and had done so while in the enpl oy of Respondent in 1974. Two of
the discrimnatees had i nforned school authorities of their intent
to continue working beyond the start of school. After being

di scharged, they inforned Respondent of their intent to work two
weeks into the school year as usual. Fnally, after returning to
school they continued to seek enpl oynent .

W affirmthe ALOs concl usion that Bertha, Manuel, and Raul Avila
did not wthdraw fromthe | abor narket by returning to school in
1975, and that their back-pay period for that year should extend to
Septenber 23.  (See Appendi x D

V. Gonsequential Damages

a. Travel expenses incurred by discrimnatees while
seeki ng i nteri menpl oynent .

General ounsel and the UFWhave excepted to the ALO s
refusal to order reinbursenent of expenses incurred by
di scrimnatees in seeking interi menpl oynent because they have not
recei ved any interi mearnings since their discharge.

The NLRB has long held that in certain circunstances
discrimnatees are entitled to rei nbursenent for expenses incurred
in seeking interimwork after an unl awful di scharge. See Qossett
Lunber Gonpany, 8 NLRB 440, 497, enfd. by consent, 102 F 2d 1003
(8th dr. 1938). The NLRB requires that discrimnatees be nade

whol e by paynent to each of the gross anount each woul d have ear ned
but for the discrimnation, |ess net interimearnings, which are the
earnings renai ning after deduction, fromgross interimearnings, of

expenses i ncurred
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In seeking or naintaining interi menpl oynent. S nce 1950, the NLRB

has conput ed back-pay on a quarterly basis. See F. W Wol worth, 90

NLRB 289 (1950). Thus, for any cal endar quarter in which there were
no interimearnings fromwhi ch to deduct all owabl e expenses, the
discrimnatee is not reinbursed, under current NLRB renedi al orders,
for his expenses incurred in that period in connection wth seeking or

hol di ng i nt eri menpl oynent . ¥

In Sunnysi de Nurseries, Inc., supra, we rejected the NLRB

practice of cal cul ati ng back-pay on a quarterly basis as i nappropriate
inagricultural situations. Ve held that in the agricultural setting
back-pay entitl enent shoul d generally be cal cul ated on a daily basis
or, where that is not practicable, as in the instant case, on a weekly
basis. S nce earnings are not conputed on a quarterly basis under
ALRB procedures expenses w |l be conputed for the entire back-pay
period rather than quarterly.

Qains for expenses for travel and ot her job-seeki ng

efforts are, of course, subject to the sane standards of proof

~ % Under current NLRB practice, an enployer is not held _
liable for job-seeking expenses incurred by a discrimnatee during a
particul ar cal endar quarter if he did not have an%/ interimearnings in
that quarter. Nowhere in the NLRB decisions, so far as we have been
able to ascertain, is there a reasoned expl anation of the basis for
this practice. As the NLRB, and this Board, require that a
discrimnatee actively seek interimenpl oyment in order to maintain
his elig bility for back-pay. we believe the discrimnatee shoul d be
entitled to recover all legitimate expenses, incurred in seeking or
hol ding an interi mjob, which he would not have incurred but for the
enpl oyer' s unl awful action in discharging him
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as other testinony. Ve agree with the ALOs conclusion that certain
expenses were incurred by the discrimnatees in this natter in their
search for work and that other clai ned expenses were not proven to have
been actual |y incurred. Accordingly, the allowabl e travel expenses for
the eligible discrimnatees are set out in Appendix C attached hereto.

b. The Dhaliwal s’ novi ng expenses.

After being discharged by Respondent, two of the
di scrimnatees, Qurvinder Dhaliwal and his wfe, Kulwant Dhaliwal,
wor ked sporadically at various ranches until M. DChaliwal obtained a
steady job in the Fresno area to which they noved. The Dhaliwal s seek
rei nbur senent by Respondent for expenses incurred in this nove, but as
they had substantial interi mearnings during 1976, they do not seek
back pay for that year.

The ALOdid not allow these expenses, finding that they were
not incurred as a result of the unlawful conduct of the Enpl oyer.
General Gounsel and the Charging Party have excepted to this finding
and attenpt to characterize this nove as occurring w thin Gurvi nder
Chal iwal 's 1976 back pay period. This argunent is not supported by the
r ecor d.

The 1975 back pay period for Kulwant D[haliwal ended on
Qctober 8. The 1975 back pay period for Gurvinder Chaliwal ended on
Novenber 22. Jobs obtai ned by these discrimnatees after those dates
were jobs they woul d have had even absent the unl awful conduct of
Respondent, as they were obtai ned during Respondent’s of f-season when

the [hal iwal s woul d not have been enpl oyed t here.
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The record shows that the nove to Fresno occurred one nonth
bef ore Gurvinder Dhaliwal's 1976 back-pay period woul d have begun, and
bet ween seasons at Respondent's operation, i.e. not during any back-
pay period.? Indeed, there is no evidence of either the amount of
gross back-pay of the anount of their earnings, for 1976. In these
ci rcunst ances, we concl ude that Respondent is not |iable for these
novi ng expenses, and they are therefore disall owned.

RER

Pursuant to Labor Gode Section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders that Respondent, Butte M ew Farns,
its officers, agents, successors, and assigns, shall pay to the
enpl oyees listed bel owy, who in our Decision and Oder dated June 22,
1977, were found to have been di scri mnated agai nst by Respondent, the
anounts set forth bel ow beside their respective nanes, plus interest
t hereon conpounded at the rate of seven percent per annum

LITHTTETTETTET]
TITHETETEETTT ]

= The ALOfound that M. Dhaliwal's 1976 back pay period woul d have
begun in April, and that he noved to Fresno i n Mrch.

The testinony of M. [haliwal indicates that his 1976 backpa?/ peri od
woul d have begun in May, and that he noved to Fresno in April.

This is a conflict we need not resol ve as either version results in
the sane conclusion, i.e., that the nove to Fresno occurred one nonth
Bef ore the Respondent’'s back pay 3 liability for 1976 woul d have
egun.
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Qurvinder Dhaliwal ......... $1120. 72

Kulwant Chaliwal ........... 116. 41
Bertha Avila............... 1239. 16
Raul Avila................. 754. 90
Manual Avila .............. 1220. 91
Mhammad Aslam............ 986. 96
Surgit S Brar............. 59. 06

DATED Novenber 8, 1978

GERALD A BROM Chai r nan

RCBERT B. HUTCH NSO\ Menber

JGN P. MCARTHY, Menber

HERBERT A PERRY, Menber

RONALD L. RJU Z, Menber
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APPEND X A

ARG5S VEEKLY WAGES F FULL- TI ME TOVATO SCRTERS *

Véek Tot al Ful'l -Ti ne Aver age
Endi ng Wiges Sorters Veekl y Vége
9-16-75 $14016. 22 80 $175. 20
9-23-75 9856. 25 56 176. 00
9-30-75 9959. 89 59 168. 81

10- 08- 75 7017.77 43 163. 20
8-03-76 ** 3134. 33 30 104. 48
8-10- 76 2003. 13 12 166. 93
8-17-76 3070. 81 17 180. 64
8-24-76 3934. 48 20 196. 72
8-31-76 8382. 91 43 194. 95
9-07-76 7736. 05 40 193. 40
9-14-76 7282. 45 41 177. 62
9-21-76 7044. 57 38 185. 38

* Full-tine tonmato sorters, for the purposes of this schedul e, are
t hose who worked 48 hours or nore 1n the particul ar week. In
1975, they earned $3.00 per hour, $144.00 or nore per week. In
1976, they earned $3.10 per hour, $148.80 or nore each week.

** |n 1976, the tomat o season began on July 31, and the week endi ng
on 8-03-76 is based on a three-day week. Full-tine tonato
sorters worked 24 hours or nore at $3.10 per hour and ear ned
$74.40 or nore that week.
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APPEND X B

| NTER M EARN NGS5

Dai | y Average Earni ngs

Ear ni ngs (Sundays Excl uded)
Qurvi nder Dnal i wal
Herota Bros.:
9-15-75 to 9-17-75 $ 72.00 $ 24.00
9-18-75to 9-24-75 129. 00 21.50
9-25-75 to 10-01-75 144. 00 24. 00
10-02-75 22.50 22.50
Gscar Otega:
10-03-75 to 10-09-75 186. 00 31.00
10-10-75 to 10-16-75 138. 00 23. 00
Val | ey M ew Packing . :
9-14-75 to 9-20-75 120. 00 20. 00
Newkom Ranch:
10- 21- 75 20. 00 20. 00
MQuski e:
10-25-75 23.75 23. 75
Kul want Dhal i wal
Herota Bros.:
9-15-75 to 9-17-75 72.00 24. 00
9-18-75to 9-24-75 129. 00 21.50
9-25-75 to 10-01-75 138. 00 23.00
10-02- 75 22.50 22.50
Gscar Otega:
10-03-75 to 10-09- 75 186. 00 31.00
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APPEND X B
( Gont i nued)

| NTER M EARN NG5

Surgit S Brar

Ant hony Farns, Inc.:
9-04-75 to 9-10-75
9-11-75to 9-17-75
9-18-75to 9-25-75
9-26-75 to 10-01-75

10-02-75 to 10-08- 75

Herota Bros. :

10-08- 75
Mbhammad Asl am

NONE

Manual Avil a
Pat H ce:

8-15-76
8-28-76

Saunders and Sons:

8-18-76 to 8-24-76
8-25-76 to 8-31-76

Barandas Farm Inc.:
9-07-76 to 9-13-76

9-14-76 to 9-22-76
9-23-76

to 8-21-76

* 8 days
** 6 days
*** 9 days

4 ALRB N0 90

Ear ni ngs

$ 138.00
168. 00
177.00 *
145.50 **
165. 00

25.50

78. 25
24. 22

75. 00
75. 00

82.30
191. 42
25.15

*k*

Cai |y Average Earnings
(Sundays Excl uded)

$ 23.00
28.00
25.29
29.10
27.50

25.50

13. 04
24. 22

12. 50
12. 50

13.72
23. 93
25.15



APPENO X B
( Gont i nued)

| NTER M EARN NG5

Ear ni ngs
Bertha Avil a
Pat R ce:
8-08-76 to 8-14-76 $ 102. 70
8-21-76 9.44
Barandas Farm Inc.:
9-07-76 to 9-13-76 82. 30
0-14-76 to 9-22-76 146. 71 ***
Saunders & Sons:
8-18-76 to 8-24-76 75.00
8-25-76 to 8-31-76 75. 00
Raul Avil a
Pat R ce:
8-08-76 to 8-14-76 137.03
8-15-76 to 8-21-76 PR
8-22-76 to 8-28-76 '
Saunders & Sons:
8-18-76 to 8-24-76 75. 00
8-25-76 to 8-31-76 75. 00

*** Q9 days
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Cai | y Average Earni ngs
(Sundays Excl uded)

$ 17.12
9. 44

13. 72

18. 34

12.50
12.50

22. 84
15. 84
7.29

12.50
12.50



APPEND X C

RE MBURSABLE J(B- SEEKI NG TRAVEL  EXPENSES

Qurvi nder Dhal i wal

1975:

Mbhammed Asl am

1975:

Bertha Avila

1975:

Manuel Avila

1975:

Raul Avil a

1975:

4 ALRB No. 90

200 mles at $.15/mle

200 mles at $. 15/ mle:

500 mles at $.15/mle:

100 mles at $.15/nmle

100 mles at $. 15/ mle;

100 mles at $.15/mle

$30. 00

$30. 00

$75.00

$15. 00

$15. 00

$15. 00



APPEND X D

NET BACK PAY

Respond_ent G oss Interim Net
Pay Period Back Pay Ear ni ngs Back Pay
Qurvi nder [hal i wal
0-13-75 to 9-16-75 $ 90. 00 $ 88.00 $ 2.00
9-16-75 to 9-23-75 188. 50 211. 50 .
9-24-75 to 9-30-75 198. 25 141. 50 56. 75
10-01-75 to 10-08-75 174. 68 201. 50 -
10-09-75 to 10-15-75 164. 93 146. 00 18.93
10-16-75 to 10-22-75 257. 56 43.00 214. 56
10-23-75 to 10-29-75 227. 50 23.75 203. 75
10-30-75 to 11-05-75 158. 43 -- 158. 43
11-06-75 to 11-12-75 229. 12 -- 229. 12
11-13-75 to 11-19-75 138. 12 -- 138. 12
11-20-75 to 11-22-75 69. 06 -- 69. 06
Sub-total - 1090. 72

Travel Expenses- ___30.00
Total Net Back Pay Due- $1120. 72

Kul want Dhal i wal

9-13-75 to 9-16-75 $ 87.60 $ 48.00 $ 39.60
9-25-75 to 9-23-75 176. 00 131. 50 44. 50
O-24-75 to 9-30-75 168. 81 136. 50 32.31
10-01-75 to 10-08- 75 163. 20 200. 50
Total Net Back Pay Due- _$116.41
Surgit S Brar
9-08-75 to 9-09-75 $92. 48 $ 69.00 $ 23.48
9-10-75 to 9-16-75 175. 20 163. 00 12. 20
0-17-75 to 9-23-75 176. 00 154. 45 )
9-24-75 to 9-30-75 168. 81 166. 98 21.55
10-01-75 to 10-08-75 163. 20 219. 16 1. 83
Total Net Back Pay Due- $ 59.06



Respondent
Pay Peri od

9-04-75 to 9-09-75
9-10-75 to 9-16-75
9-17-75 to 9-23-75
9-24-75 to 9-30-75
10-01-75 to 10-08-75

9-11-75 to 9-16-75
9-17-75 to 9-23-75
7-31-76 to 8-03-76
8-04-76 to 8-10-76
8-11-76 to 5-17-76
8-18-76 to 8-24-76
8-20-76 to 8-31-76
9-01-76 to 9-07-76
9-08-76 to 9-14-76
9-15-76 to 9-18-76
9-11-75 to 9-16-75
9-17-75 to 9-23-75
7-31-76 to 8-03-76
8-04-76 to 8-10-76
8-11-76 to 8-17-76
8-18-76 to 8-24-76
8-25-76 to 8-31-76
9-01-76 to 9-07-76
9-08-76 to 9-14-76
9-15-76 to 9-18-76
4 ALRB No. 90
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(CGont i nued)
G oss Interim
Back pay Ear ni ngs
Mbhammad Asl am
$138. 75 $--
175. 20 --
176. 00 --
168. 81 --
163. 20 --
Sub-Total -
Travel Expenses -
Total Net Back Pay Due -

Manuel Avila

$146. 00 $--
176. 00 --
104. 48 --
166. 93 --
180. 64 26. 08
196. 72 127. 16
194. 95 99. 22
193. 40 13.72
177. 62 72.53
123. 60 95. 72

Sub-Total -

Travel Expenses -

Total Net Back Pay Due -

Bertha Avil a

$146. 00 $--
176. 00 --
104. 48 --
166. 93 34.24
180. 64 68. 48
196. 72 84. 44
194. 95 75. 00
193. 40 13.72
177. 62 86. 94
123. 60 73. 36

Sub-Total -

Travel Expenses -

Total Net Back Pay Due -

2.

Net
Back Pay

$138. 75
175. 20
176. 00
168. 81
163. 20
821. 96

75.00

$896. 96

$146. 00
176. 00

104. 48
166. 93
154. 56
69. 56
95.73
179. 68
85. 09
27.88

1205. 91
15. 00

$1220. 91

$146. 00
176. 00

104. 48
132. 69
112. 16
112. 28
119. 95
179. 68
90. 68
50. 24

1224. 16

15. 00

$1239. 16



Respondent
Pay Peri od

to 9-16-75
to 9-23-75

7-31-76 to 8-03-76
8-04-76 to 8-10-76
8-11-76 to 8-17-76
8-18-76 to 8-24-76
8-25-76 to 8-31-76
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Tot al

(CGont i nued)
G oss Interim
Back Pay Ear ni ngs
Raul Avila
$146. 00 $--
176. 00 --
104. 48 --
166. 93 45. 68
180. 64 123. 04
196. 72 152. 94
194. 95 104. 16
Sub- Tot al

Travel Expenses -
Net Back Pay Due -

Net
Back Pay

$146. 00
176. 00

104. 48
121. 25
57. 60
43.78
90. 79

739. 90
15.00

754. 90



CASE SUMVARY

Butte Vi ew Farns (URWY 75-CE7-S
4 ALRB No. 90

ALO DEd S ON

The AAOnoted that in Butte View Farns, 3 ALRB No. 50 (1977),
the Board directed Respondent to nake whol e seven di scri m nat ees.
Not w t hstandi ng the Board' s indication in Sunnyside Nurseries, Inc.,
3 AARB No. 42, that in the agricul tural context back-pay shoul d be
calculated on a daily basis, the AAOfound that in the Instant case
back- pay shoul d be cal cul ated on a weekly basis because of the
limted infornation contained in the Enpl oyer's weekly record book.

(1) The Back-Pay Formul a

The ALO cal cul at ed Pross weekl y back-pay based on record evi dence
that enpl oyees usually worked 48 hours or nore per week. \Veekly
back-pay figures were arrived at by taking the sumof all wages paid
to enpl oyees who worked 48 hours or nore in a week, and dividing
that figure by the total nunber of enpl oyees who worked that nunber
of hours in that week. As discrimnatee Qurvinder Dhaliwal had a
work history differing fromthe other discrimnatees, the ALQ
citing NLRB v. Carpenter Uhion, Local 180, 433 F. 2d 934, 75 LRRM
2560 (9th dr. 1970), found the use of a representative enpl oyee
appropriate for conputing the back wages owed this di scri mnatee.

(2) The Back-Pay Period

The ALO determned the back-pay period for 1975 to be that portion
of the tonato harvest season renai ning after each discharge. The
1975 back-pay period for Qrvinder Dhaliwal, however, extended
beyond the end of the tonato harvest, based on the use of a
representati ve enpl oyee. The ALOfurther determned, citing J. L.
Hol t zendor ff Detective Agency, Inc., 206 N.RB 483 (1973), Lozano
Enterprises, 152 NLRB 258, 264 (1965), and Anrerican Conpress

Vér ehouse, 156 NLRB 267, 275 (1965), that discrimnatees Bertha,
Manuel , and Raul Avila, who were di scharged on Septenber 10, 1975,
did not wthdrawfromthe | abor market by returning to school on
Septenber 11, 1975, and that their back- an period for 1975 shoul d
extend to Septenber 23, two weeks into the school year. As the
Avilas were the only discri mnatees seeking back-pay for 1976, the
ALO determned the appropriate back-pay period to run fromthe
begi nning of the tonato harvest on July 31, until they were no

| onger avail abl e for enpl oynent.
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(3) InterimEarni ngs

Wiere the discrimnatees' interimearnings were for a weekly period
which differed fromRespondent's payrol | period, the ALO cal cul ated
an average daily interimwage and allocated it to the appropriate
weekl y payrol | period of the Respondent.

(4) Travel Expenses Incurred Wile Seeking |Interi mEnpl oynent

Travel expenses incurred by the discrimnatees in unsuccessful
efforts to obtain interi menpl oyment were not allowed by the ALOin
light of NLRB practice reinbursing such expenses only where the
enpl oyee has interi menpl oynent produci ng | ncone in excess of such
expenses during the sane quarter. Hernan Brothers Pet Supply, Inc.,
150 NLRB 1419 (11965).

BOARD DEA S ON

The Board affirned, in general, the findings and concl usi ons
of the ALObut held that the ALOs disall onance of travel expenses
incurred by the discrimnatees in unsuccessful efforts to obtain
i nteri mearni ngs was not appropriate. The Board reasoned that as
discrimnatees are required to actively seek interi menpl oynent in
order to maintain eligibility for back-pay, the di scri mnatee
shoul d be able to recover all legitinate exlaenses, subject to
proof, which were incurred in seeking or hol ding an interimjob,
and whi ch woul d not have been incurred but for the BEnpl oyer's
unl awful action in discharging him

This case sumary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* % *
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SUPPLEMENTAL DEQ S ON
STATEMENT F THE CASE

STEPHEN AXELRAD, Administrative Law Gficer: A hearing
was hel d before ne on Decenber 5 and 6, 1977 in Yuba Adty, Gilifornia
to determne the amount of back pay owed by the Respondent to
Mbhammad Asian, Bertha Avila, Raul Avila, Manuel Avila, Qurvinder
Chal iwal . Kulwant Dhaliwal and Surgit S, Brar. The Agricul tural
Labor Rel ations Board ("Board') previously issued a decision (3 ALRB
No. 50) on June 22, 1977 finding unfair |abor practices and an
acconpanyi ng order requiring Butte View Farns , the Respondent
herein, co offer full reinstatenent of these seven enpl oyees to their
former positions and back pay wth seven percent interest. The
parties were unabl e to agree on the anount of back pay due these
discrimnates and on Novenber 9, 1977 the Regional D rector issued
back pay specifications and a notice of hearing, to which the
Respondent filed a. responsive pl eadi ng on Novenber 22, 1977.

The record was | eft open at the close of the hearing
on Decenber 6, 1977 for further consideration of a subpoena
enf or cenent request whi ch was subsequent|y deni ed. The record was
closed, and briefs were received fromthe General Gounsel and the
Respondent .



Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after careful consideration of the
briefs submtted by the parties, | nake the fol | ow ng:

FIND NGS5 CGF FACTS

|. The Back Pay Period

The purpose of the back pay renedy is to nake the
discrimnatee whol e for financial loss incurred by reason of the
discrimnatory discharge fromthe date of such discharge until the
date an offer of reinstatenent is nade. NL.RB. v. Brown & Root,
Inc., 311 F. 2d 447, 450 (3th dr. 1963).

The back pay specifications allege that the back pay
period for the discrimnatees covers that portion of the 1975
tomat 0 harvest season renai ning after each discharge and, in
addition, the entire 1976 tomat o harvest season. The specifications
further allege that the back pay period for Qirvinder [haliwal
extends for a period of tine beyond the end of the tonato harvest
in 1975. No back pay is alleged to be owed in 1976 to Qurvi nder
Chal iwal, Kulwant Dhaliwal, Mbhammad Aslamor Surgit S Brar. This
was due to interimearnings in 1976 whi ch exceeded gross back pay
due for these discrimnatees.

The parties have stipulated that the tomato harvest for
1976 began on July 31, 1976 and ended on Septenber 28, 1976. This
i s the back ﬁay period for Bertha Avila, Raul Avila, and Manuel
A\r/]i la, the three discrimnatees for whomback pay is requested in
that year.

The parties stipulated that the | ast day of the tonato
harvest in 1975 was ctober 8, 1975, which is the [ast day of the
back pay period for that year for all enpl oyees except Kul want
Chaliwal.  The back pay period for Kulwant Dhaliwal was cal cul at ed
in the back pay specifications on the basis of the | ength of
enpl oynent of a conparabl e enpl oyee, Satpal S ngh Deol, who worked
until Novenber 22, 1975. Respondent contests the validity of the
use of Deol as a conparabl e enpl oyee, which | have dealt wth
infra, in discussing the validity of the formula for conputing
back pay.

The discrimnatees were di scharged on different days in
1973, and the back pay period for each of thembegins on the day
followng their last day of work. The back pay period for
Qurvi nder Chal iwal and Kul want Dhal i wal begi ns on Sept enber 13,
1975, and the back pay period for Surgit S Brar begi ns on
Septenber 6, 1975. The basis for these dates is a stipulation
between the parties that the |ast day of work for Gurvinder
Chal i wal and Kul want [hal i wal
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was Septenber 12, 1975, and the last day of work for Surgit S
Brar was Septenber 5, 1975.

Manual Avila, Bertha Avila, and Raul Avila were part of
a work crewthat was laid off because of a tenporary |ack of work.
The Respondent notified themon Septenber 10, 1975 that they were
termnated and could not return when the rest of the crew resuned
work the next day. The back pay period for the three Avilas
theref ore begi ns on Septenber 11, 1975.

[1. The Back Pay Formil a

Ohce the Board has nade a finding that di scharges were
discrimnatory and constituted unfair |abor practices, sone back
pay is presunptively owed to the discrimnatees. The Board has a
great deal of discretion in ascertaining the anount of danages.
There nust be sufficient flexibil itx in determning a back pay
award to "...permt a solution of the problemof anount to be nade
upon any range of facts, circunstances or reasonabl e i nferences,

ich afford a rational basis for a conclusion." NL. RB. v.
Kartarik, 227 F.2d 190, 193 (8th dr. 1955).

The appropriate formul a for determning back pay nust
turn on the type of Infornation that is available. The parties
both rely on the infornation contai ned i n the Respondent's weekly
record book for cal cul ating back pay. This record book gives the
nane of each enpl oyee, the job description (irrigator, tonato
sorter, tractor driver, etc.), and the total anount earned by the
enpl oyee during the y\eekl%/ period. Wile the V\eek!?/ pay and hours
worked can be determned for each enpl oyee, the daily wages and
hours worked by each enpl oyee cannot be det er m ned.

A satisfactory copy of the weekly record book coul d not
be nade, which further limted its useful ness. Wile the record
book was brought to the hearing, the information in it was
i ntroduced, by agreement of the parties, through paper tapes nade
on an addi ng nachi ne which set forth the anount earned by each
tomat o sorter during the weakly period, but whi ch does not
identify' any of themby nane.

The parties are in agreenent that back pay
shoul d be conputed on a weekly basis. The formul a
announced by the National Labor Rel ations Board
("NL.RB") in . W Wolworth, 90 NLRB 289 (1950),
requires the determnation of back pay on a quarterly
basis. Net back pay in each quarter 1s determned by
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reduci ng gross back ﬁay by the interimearnings of the _
discrimnatee in each quarter. The Board ("AL.RB ") indicated in
Sunnysi de Nurseries, Inc., 3 AARB No. 43 (1977), that in the
Agricultural context back pay shoul d be cal culated on a daily _
basis. | find that back pay shoul d be cal cul ated on a weekly basis
rather than a daily one by necessity of the [imted i nfornation
contained in the Respondent’'s weekly record book. The parties are
in agreement wth regard to all the discrimnates except for
Kulwant Dhal iwal that their back wages shoul d be conput ed by
reference to the average anount earned by the tomato sorters who
continued to work after the discharges. The parties have sti pul at ed
t1 g% the tomato sorters earned $3.00/ hour in 1975 and $3. 10/ hour in

_ The parties vigorously dispute, however, the nanner
by whi ch the average earnings of the tonato sorters shoul d be
determned. The General Gounsel relies on the cal cul ations of
the conpliance officer, Nrmal Saini, who selected a wage each
week which he felt represented the earnings of the full tine
tonato sorters. The Respondent contends that Saini's approach
of selecting a wage fromthe top earners anong the tomato
sorters unduly inflates the proper anount due, and that the
wages of all the tomato sorters during each weekly period
shoul d be averaged.

A The General Qounsel's Back Pay Formul a

The back pay specifications state that back pay for
the tonato sorters was cal cul ated as the average earnings of
the_tgp four or five tomato sorters in each weekly payroll
peri od.

The validity of this approach rests on the strength
of the testinony of Nrmal Saini, a conpliance officer for the
Board who nade the calculations. Hs testinony reveal s that he
sought a nethod for determning the average i ncone of the full-
tine tomato sorters. He sought to exclude the earnings of the
tonato sorters who worked | ess than a full six-day week.

Saini examned the earnings of the tomato
sorters for each weekly period, and selected a figure fromanong
the top earners which he felt represented the average earni ngs of
the full tine tonato sorters. He initially testified that he
| ooked at the top four or five V\aPe earners in each weekly period,
and sel ected a representative enpl oyee anong them However, on the
basis of all his testinony, | find that his nethodol ogy was to find
an anount each week whi ch represented a group of top earners rat her
than an indivi dual enpl oyee.



He sel ected, for instance, the amount of $174.00 for
the payrol | period ending on Septenber 23, 1975. The weekly
wages of the 74 tonato sorters enpl oyed that week varied from
$23.25 to $216.00. More than half of these enpl oyees earned at
I(heast $174. 00, and approxi nately 20 enpl oyees recei ved preci sely
that anount .

3. The Respondent's Back Pay Formul a

The Respondent's proposal is to average the earni ngs
by dividing the total wages for all the tonato sorters in each
weekl y period by the nunber of sorters for that week. Wile
this formula has the virtue of its sinplicity, it fails to
excl ude the part-tine enpl oyees, no natter how few their hours.
For instance, in the period ending on Cctober 9, 1975, the
weekly records indicate that one enpl oyee worked | ess than five
hours and 19 ot her enpl oyees worked | ess than 20 hours. The
nuniber of tonato sorters varied wdely fromone week to anot her,
and a substantial nunber did not work for the entire week.

C The Appropriate Forml a

The di scri mnatees shoul d be rei nbursed for the
anount they woul d have earned had they not been unl awful |y
di scharged. The precise anount of back pay that woul d have been
earned I1's not always subject to precise determnation. |In such
ci rcunstances, the Board nay use a forml a reasonabl y desi gned
to produce as close an approxi mation as possible. NL RB v.
Carpenter Uhion, Local 180, 433 F.2d 934 (9th dr. 1970).

If the General Gounsel is asserting that the
discrimnatees had seniority and woul d have worked the nunber of
hours of the top earners, his approach is contradicted by the
evidence. | credit the testinony of Charles Nakatani, one of
the owners of Butte Miew Farns, that the nunber of hours worked
by full-tine enpl oyees was based not on seniority but on the
anount of work available in the field to which the enpl oyee' s
crew was assigned. The nunber of hours fluctuated dependi ng on
the conditions in the field and the denand for tomatoes fromthe
canneries. The use of the top earners as conparative enpl oyees
in each weekly period could result inawndfall to the
discrimnatees since it is unlikely that any enpl oyee earned the
top wages every week. A representative enpl oyee formil a nust
allowfor fluctuations in the hours of enpl oynent that may occur
and nust accurately approxi mate the wages that the
di scrimnatees woul d have earned had they not been wongful |y
discharged. NL RB v. Iron Wrkers, Local 378, 532 F.2d 1241
(9th, dr. 1976).



_ If the General Counsel is seeking to average the
earnings of all the full-tine enpl oyees each week, the
net hodol ogy utilized by the conpliance officer is not a rational
way to achieve this end. Saini's estinate of the average
earnings of the full-tine enpl oyees was entirely subjective, and
does not conformto N L.R B precedent which favors the use of
an objective formula to generate the average earnings. .
NL RB v. Brown & Root, 311 F.2d 447 (8th dr. 1963).

The Respondent' s proposed formul a of averagi ng the
wages of all the tomato sorters is unsatisfactory for the reason
that it makes no provision for excludi ng enpl oyees who wor ked
only a few hours during the week.

| find that the nost appropriate formilais to
average the earnings of the full-tine enpl oyees. The testinony
of Charles Nakatani, the infornation in the weekly record book,
and other evidence in the record supports the inference that the
tomato sorters usually worked eight to ten hours a day, six days
a week. Wiile full-tinme enpl oyees nay on occasi on have wor ked
| ess than eight hours or five rather than six days, full-time
enpl oyees usual |y worked at | east 48 hours a week and few part -
tine enpl oyees did so. The weekly record book shows that nost
enpl oyees worked either far nore than 48 hours or considerably
| ess, and very few enpl oyees actual |y worked that anount. This
provides a | ogi cal denarcation |ine between the part-ti ne and
the full-tine enpl oyees. The Respondent has not i ntroduced
evi dence to show that the discrimnatees worked | ess than the
average full-tinme tomato sorters, and the excl usion of part-tine
enpl oyees fromthe formula is warranted. See International
Trailer Gonpany, Inc., 150 NLRB 1205 (1965).

In calculating the average weekly wages for the full-
tine tomato sorters, as set forth in Appendi x A | have excl uded
all tomato sorters who did not work 48 hours or nore that week.
The full-tine tonato sorters earned $144.00 or nore (at
$3.00/ hour) in 1975 and $148.30 or nore (at $3.10/hour) in 1976.
The average earni ngs such week for the full-tine tomato sorters
was determned by dividing their total wages each week by the
nunber of full-tine sorters for the sane week.

D Back Pay Formul a for Qurvinda Dhal i wal

The average weekly earnings of the tonato sorters
cannot be used to cal cul ate the earnings of Gurvinder Dhaliwal
who had an enpl oynent history that differed fromthe other
discrimnatees. He began working at Butte View Farns in April,
1975 as an irrigator before



the commencenent of the tomato harvest. During the harvest, he
freguently drove a tractor rather than sorting tonat oes.

The back pay specifications rely on the earnings of
Satpal S Deol as a conparabl e enpl oyee. The parties stipul ated
that the gross earnings for Qurvinder Dhaliwal in the
specifications actual ly represent the earnings of Deol.

| find that the use of Deol as a representative
enpl oyee provi des an appropriate standard for conputing the back
wages of Qurvinder Chal iwal. The record shows renarkabl e
simlarity inthe work that they did and strongly suggests t hat
Qurvinder Dhaliwal woul d have earned at |east as nuch if not nore
than Deol. Q@urvinder began work for Butte M ew Farns before Deol
and hel ped himto secure his job. They both were working as
irrigators. In a week the |oart| es sel ected at random they both
worked as irrigators exactly the sane nunber of hours. After the
irrigation reason, Chaliwal began driving a tractor several days
bef ore Deol began operating one.

The Respondent contends that Qurvinder Dhaliwal woul d
not have wor ked beyond the end of the tonato harvest on Qct ober
8, 1975 and disputes the conpliance officer's determnation that
Qurvinder woul d have continued to work until Novenber 22, 1975
whi ch was Deol's | ast day of enploynent. The Respondent's
position is that Deol was selected to operate a caterpillar
tractor wth which he had prior experience, and that Gurvinder
Chal iwal had not previously driven this kind of tractor. As an
operator of this vehicle, Deol received a wage increase from
$3. 00/ hour to $3. 25/ hour.

It is, of course, inpossible to predict wth any
degree of certainty what woul d have happened had the Respondent
not unl awful ly discharged Dhaliwal. "Wen an enpl oyer' s unl awf ul

discrimnation nakes it inpossible to determne whether a

di scharged enpl oyee woul d have earned back pay in the absence of
discrimnation, the uncertainty shoul d be resol ved agai nst the
enpl oyer." The Rogers Mg. (o., 164 NLRB 234, 285 (1967).
Qurvinder Dhaliwal was in as good a position as Deol to obtain
any work that was available. Deol and Chaliwal both had simlar
prior experience in driving a caterpillar tractor. The work
record and qual ifications of Dhaliwal and Deol are sufficiently
simlar to provide a satisfactory basis for concl udi ng t hat
Chal i wal woul d have worked for the same length of tine as Deol
and woul d have earned the sane anount, and | so find.
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The Respondent has not provided a workabl e
alternative to the use of Deol as a conparative enpl oyee. The
suggestion that [Dhaliwal's back pay shoul d be determned in the
sane nanner as the other tomato sorters fails to take into
consi deration the work he was doi ng or the tine when he began
working for the Respondent. The Respondent’'s contention that
Chal iwal woul d have termnated his enpl oynent at the sane tine
as the other tonmato sorters is not supported by the record. .
NL RB v. Dodson's Market, Inc., 553 F.2d 617 (9th Qr.
1977)., wherein the court held that the Respondent had the
burden to establish how much | ess an enpl oyee woul d have wor ked
due to the seasonabl e nature of the Respondent's business. See
also NL.RB v. Garpenter Uhion, Local 180, 433 F.2d 934 (9th
dr. 1970), where a back pay award was uphel d based on the date
the | ast enployee |l eft work where a rational basis for such a
back pay fornmul a had been established. | conclude that Deal's
earnings in 1975 provide the proper anount of gross back pay
owed to Gurvinder Dhaliwal.

[11. The Duty to Mtigate Damages

In the course of the hearing, the Respondent nade
the contention that certain discrimnatees were unavail abl e
for enpl oynent or had not net their obligation to mtigate
damages by nmaki ng a reasonabl e search for enpl oynent in the
back pay peri od.

The General Gounsel clains that under NL. R B.
precedent the affirmati ve defenses relating to the duty to
mtigate danages are waived unless tinely raised in an answer to
t he back pay specifications. The Respondent did reply to the
back pay specifications wth a pleading entitled, "Response to
Backpay Specification,” but which failed to raise these
defenses. The Respondent's position is that this response was
entirely voluntary and not binding on it due to the fact that
the Board, unlike the NL R B has not pronul gated regul ati ons
setting forth a procedure for filing an answer to the back pay
specifications. . 29 OFR102.54. See NL.RB. v.
International Whion of (perating Engineers, 330 F. 2d 244 (2nd
dr.1367). The General Gounsel did not show any prejudice in the
nmanner the defenses were raised.

The Respondent, having been permtted to introduce
evidence on the nerits of the affirnati ve defenses, has fail ed
onthe facts | find to establish their vaIiditK, and |
therefore do not find it necessary to resol ve the procedural
| ssue.



The Respondent's burden, once the General (ounsel has
establ i shed the gross anount of back pay due, is "...to establish
facts which woul d negative the existence of liability to a given
enpl oyee or which would mtigate that liability". NL RB wv.
Brown & Root, Inc., 311 F. 2d 447, 454 (8th Ar. 1963) cited in
NL RB v. Mdison Gurier, Inc., 472 F. 2d 1307, 1318 (DD C
1972). The discrimnatees have the duty to mtigate danages by
renmal ni ng on the | abor narket, and naking a reasonabl e effort to
seek enpl oynent; an affirnative defense can be established by
show ng that the discrimnatee voluntarily wthdrew fromthe | abor
nmarket or wllfully renained idle. See Madi son Gourier, Inc.,
supra at 1318-13109.

_ | find that each discrimnatee did all that was
required to mtigate danages on the basis of the followng facts
and concl usi ons:

Girvi nder Dhaliwal and Kul want Dhal i wal found
enpl oynent the day after they were discharged. Kulwant Dhaliwal
continued to be enpl oyed throughout the entire back pay period.
Gurvinder Dhaliwal - had interimearni 2%3 for all of Septenber and
the greater part of Cctober. In Novenber, 1975, he nade several
autonobi | e trips in search of enpl oynent but was unable to find
any work. In 1976, they both noved to Fresno and found work
there, and back pay is not requested for that year. | find that
they were either working or naking a reasonable effort to find
work during the back pay peri od.

Surgit S Brar al so obtai ned enpl oynent the day after
his di scharge, and had i nteri mearni ngs throughout the back pay
period in 1975. The request for back pay for himdoes not include
the 1976 tomato sorti ng season.

Mbhammad Asl amis search for enpl oynent was | ess
successful than that of sone of the other discrimnatees, but |
find that he nade a reasonabl e effort to find work. After his
di scharge he remai ned at hone for four days due to his belief that
the Respondent would recall himto work. After that, he nade
nunerous trips to areas were he hoped he mght be able to find
work and went to the enpl oynent office for the VWodl and area. He
did not look inthe immedi ate vicinity of Yuba Aty where he |ived
because he did not believe he could find work there. | find that
he nmade a reasonabl e effort to find work in 1975, and no_ back pay
Is requested for the fol | ow ng year.

The ability of Manuel Avila, Bertha Avila, and Raul
Avila to find interi menpl oynent in 1975 was conpl icated by the
fact that they were students working for the sunmer and they were
di scharged i medi atel y prior
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to the begi nning of the school year. The Board has previously
rejected the Respondent’s contention that they were di scharged due
to the beginning of school. See 3 ALRB No. 50 (1977). The record
shows that they had previously worked in the harvest for several
weeks after school began, that they had done so while in the

enpl oy of the Respondent in 1974, and that the school s woul d
usual |y give thempermssion to mss the first: fewweeks. Bertha,
who was attending Yuba Aty Hgh School ., and recei ved such
permssion a year earlier. Mnuel was begi nning a H gh School

Equi val ency Programin Oegon and had i nforned the programj ust
prior to his discharge fromwork of his intention to arrive
several weeks late. Raul was begi nning Yuba Aty ol | ege.

| find that Manuel , Bertha and Raul woul d have wor ked,
until Septenber 23, 1975 had they not been wongful] di scharged,
that they nade a reasonabl e search for enpl oynent and were
available and willing to work, and that they returned to school
after they reasonably concluded that no work was available. After
their discharge on Septenber 10, 1975, they nade several tri Ios
| ooki ng for work and reasonabl y concl uded that enpl oyers woul d not
hire students who woul d soon | eave. Mnuel |eft the next Sunday,
Sept enber 14, 1975, while Bertha and Haul continued to | ook for
work that weekend.

In determni ng whether they did all that was required
to mtigate danages, the totality of the circunstances nust be
taken into consideration. See NL.RB v. Mdison Gourier, Inc.,
472 F. 2d 1307, 1313 (DD C1972). . Mrray Chio Mg. ., 151
N_RB 1430 (1965) [held, failure to return to interi menpl oynent
justified in part due to discrimnatee's obligation to take care
of hisill nother]. The discrimnatee’ s age and the | abor
conditions in the surroundi ng area nay be taken into account.

NL RB v. Pugh and Barr, Inc., 231 F. 2d 558 (4th dr. 1956). |
find that Manuel, Bertha, and Raul's failure to find work and
their return to school is attributable to the timng of their

di sEharges and was not the result of their own unw | |ingness to
wor K.

This finding is al so supported by public policy which
woul d not be served by requiring high school students to stay away
fromschool to | ook for work when none was available. The duty to
mtigate danmages is firnty bedded in public policy. The rationale
for this rule, as devel oped by Phel ps Dodge Gorp. v NL RB, 313
US 177, is set forthin NL RB v. Mud son Courier, Inc., 472
F.2d 1307, 1317 (DD C 1972):
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A though the Phel ps Dodge Gourt recogni zed t he
appropriateness of its newy enunciated doctrine in
light of the private rights vindication objective of
t he make-whol e renedy, the najor focus of Its

anal ysis was upon the need to further public policy.
The Gourt had "in mnd not so nuch the mnimzation
of damages as the heal thy policy of pronoting
Production and enpl oynent."" 313 US at 200, 61
SQG. at 855. It noted that in formul ati ng back pay
orders, the NL.R B nust heed "the inportance of
taking fair account, in a civilized | egal system of
every socially desirable factor in the final
judgnent.” 313 US at 198, 61 S Q. at 854.

There are no "socially desirable factors" that woul d
be served under the public policy of the Sate of California,
considered in the agricultural context, that would require
Manual , Bertha, and Raul Avila to stay out of school under the
circunstances. They all lived at hone wth their famly as a
singl e economc unit and undoubtedly felt a noral duty to their
famly to search for enploynent. However, neither the famly
unit nor public policy woul d be served by requiring themto
stay out of high school when they had reasonably found that
work was not available to them This conclusionis |ess
conpel ling wth regard to Raul who was beginning his first year
in ﬁ_ol l ege, but nevertheless |I find that it is also applicable
to him

| find that Manual, Bertha, and Raul were avail abl e for
work until the date of SePt enber 23, 1975 and that they nade a
reasonabl e search for enpl oynent. The fact that a di scri mnatee
returns to school during the back pay period does not
aut onat i cal I?/ disqualify the person fromeligibility for backpay.
See J. L. Hbltzendorff Detective Agency, Inc., 206 NLRB 483
(1973), Lozano Enterprises, 152 NLRB 258, 264 (1965), Anerican
(Gonpress Wrehouse, 156 NLRB 267, 275 (1965).

In 1976, Manuel, Bertha, and Raul worked for Pat R ce
pi cking and sorting peaches, at Saunders & Sons pi cki ng prunes,
and Manuel and Bertha thereafter harvested tonat oes at Barnadas
Farns. Raul noved to Sacranento- to begin school at Sacramento
dty Gllege and is not eligible for back pay after August 31,
1976. Manuel and Bertha were available for work until Septenber
13, 1976 (see Appendix B.) | find that they all worked or nade
reasonabl e efforts to find work during the back pay period
appl i cabl e to them

V. InterimEarni ngs

Net back pay for each week is determned by reduci ng
the gross back pay by the interimearnings for that week. This
creates sone probl ens which are not often

-11-



encountered under the NL.R B. practice of determning back pay
on a quarterly basis. The precise anount of interimearnings In
any week is not always evident. The weekly payroll period for
the interi menpl oyers rarely coincides wth the Respondent’s
weekly payrol| period. The earnings fromthe interi menpl oyers
cannot al ways be given precise dates as, for instance, when a
check for enpl oynent was recei ved several days after the ending
of the payrol | period.

Wen the interimearnings are for a weekly period that
differs fromthe Respondent’'s payrol| period, | have cal cul at ed
the average daily earnings for that week, so that the earni ngs
can be credited to the appropriate weekly payrol| period of the
ResEondent: The interimearnings have been allocated to the
weekl y period when they were nost |ikely to have been earned.

V. (Qonsequential Damages

The General (ounsel seeks to add travel and novi ng
expenses incurred by the discrimnatees while seeking interim
enpl oynent to the anount of back pay due even though interim
enpl oynent was not actually obtained. This request flies in the
face of clearly established NL. R B precedent allow ng
consequent i al damages only as an of fset agai nst interi mearni ngs
rather than as an addition to gross wages. This offset is
al l owed only where the travel and novi ng expenses led to interim
(ezitsr) git_)?gs. See Hernon Brothers Pet Supply, Inc., 150 NLRB 1413

| find on the basis of the followng facts that the
General Gounsel has not net his burden of proving that any of the
di scrimnatees suffered consequential danages:

In 1975, travel expenses are requested for
Qrvinder Dhaliwal after he finished interi menploynent in an
unsuccessful effort to find nore work. There are no interim
earni ngs agai nst which to credit these expenses, and they
nust be di sal | owned.

In March, 1976, Gurvi nder Dhal iwal and Kul want
Chal iwal noved to Fresno where they found work; the General
Gounsel requests their noving expenses on the assunption that the
work they secured in Fresno benefitted the Respondent by
el imnating the back pay obligation for that year. However, no
back pay was requested for 1976 and the anount of interim
earnings are not in evidence. There are, therefore, nointerim
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earni ngs to be reduced by the conpensatory damages. The nove
to Fresno cane long after the back pay period in 1975, and was
not shown to have been related to the unl awful di scharges.

In 1975, Manual Avila, Bertha Avila, and Raul Avila
i ncurred expenses in their unsuccessful effort to find work,
but they cannot be consi dered consequenti al danages since they
had no Interimearnings in that year.

In 1976, the General (ounsel contends that
Manual , Bertha, and Raul Avila each incurred travel expenses in
the amount of $7.50. They nade several trips in search of
enpl oynent wth the famly car. However, other nenbers of the
Avila famly al so were | ooking for work and benefitted fromthis
travel, and the evidence is insufficient to establish that the
expenses were actual ly incurred by the discrimnatees in their
search for work.

In 1975, travel expenses are requested for Mhamad
Asl amwhen he went in search of enploynent. Snce his efforts
did not yield interimearnings, they cannot be all owed.

No conpensat ory danages were requested for
Surgit S Brar.

M. The Individual dains

Qurvi nder Dhal i wal and Kul want Dhal i wal

_ The back pay period for Qurvinder Dhaliwal and Kul want
Dhal i wal b([e% ns on Septenber 13, 1975. The back pay period for
Qrvinder Dnaliwal is based on the earnings of a conparabl e
enpl oyee, Satpal S ng Deol and extends to and i ncl udes Novenber
22, 1975. The back pay period for Kulwant Chaliwal ends on
Cctober 8, 1975.

Qurvinder Dhal iwal was enpl oyed by Herota Bros.,
wthin a fewdays of his discharge and worked there until
about Cctober 2, 1975. He obtai ned enpl oynent the fol | ow ng
day at Gscar Qtega' s, where he worked until Gctober 16, 1975.

Kul want Dhal i wal worked at Herota Bros. and
Gscar Qtega s throughout the back pay peri od.

_ During the renai nder of the back pay peri od,
Qurvinder Chaliwal nade a reasonabl e search for work.
gjrw nder Chaliwal is entitled to back pay in the anount of
1,092. 72.

-13-



Kul want Dhal i wal, who had interi mearnings during nost
of the back pay period, is entitled to a total of $116.31 I n back
pay, which represents the difference between the gross back pay
and her interimearnings.

Surgit S Brar

Surgit S Brar is owed back pay for the period from
Septenber 6, 1976 until Cctober 8, 1975. The "parties are in
agreenent that the gross back pay due for the week endi ng Sept enber
9, 1975 is $92.48, and the gr oss back pay due for the renai nder of
hi s back pay period is based on the average earnings of the full-tine
tomato sorters. He worked during the entire back pay period for
Anthony Farns, Inc., which is nanaged by Herota Bros., and the net
back pay due to himis $35.51.

Mbhammad Asl am

The back pay period for Mhammad Asl amruns from Sept enber
4, 1975 through Cctober 8, 1975. The parties agree that the gross
back pay for the week ending on Septempber 9, 1975 is $138.75, and |
have rejected the Respondent's contention that this discrimnatee is
not entitled to back pay during the first four days of the back pay
period, while he waited at hone hopi ng to be called back to work.

He | ooked unsuccessfully for enpl oynent in ol as,
VWodl and, Davis and Bobbins. He nade a reasonabl e search for
enpl oynent but was unabl e to find any work.

S nce he did not have any interimearnings in 1975, the
ggczzg ggy due is based on the gross back pay, in the amount of

Manuel Avila, Bertha Avila and Raul Avil a

The back pay period for Manuel Avila, Bertha Avila and
Raul Avila is fromSeptenber 11, 1976 through Septenber 23, 1975 and
fromJuly 31, 1976 to Septenber 13, 1976; Saul Avila noved to
Sacranento in 1976 to begin school and he is not entitled to back pay
after August 31, 1976 because he was no | onger avail abl e for work.

In 1975 the three of themwere unabl e to obtai n work
after the discharges and they returned to school. They nade
reasonabl e efforts to find enpl oynent, including several trips to
the Sutter bypass area.
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In 1976, Manual, Bertha, and Raul worked for Pat R ce
for nore than a week in August. NManuel and Raul picked peaches
and Bertha sorted them During the |ast several weeks in August,
they picked prunes at Saunders & Sons for about nine days. The
entire Avila famly, which had nine nenbers, hel ped to pick the
prunes and received a joint check for $1,000.00. The parties
stipul ated that Manuel, Bertha, and Raul each earned $150.00 of
this anount. In early Septenber, Manuel and Bertha began sorting
tonatoes for Barandas Farm while Raul left for Sacranento.

Manuel Avila is owed back pay in the anount of
$1,204.38. Bertha Avila is owed $1,223.43, and Raul Avila is
owed $739. 90.

Raul Avila, unlike the other discrimnatees, did not
testify at the hearing due to illness; however, the General
Gounsel nade every reasonabl e effort to assist the Respondent in
obtaining the testinony of the discrimnatees, and the Respondent
was not prejudiced by the unavailability of Raul Avila as a
wtness Inthat his brother Manuel and his sister Bertha did
testify concerning Raul's interimearnings and efforts to find
i nteri menpl oynent w th which they were very famliar.

M. The Renedy

The Respondent’' s obligation to nake the
di scrimnatees whole w || be di scharged b?/ paynent of the net back
pay due themas set forth in Appendix Cplus Interest at the rate
of 7 percent per annumto accrue commencing wth the |ast day of
each week of the back pay period when such sum became due and owed
to the discrimnatees until the date this decision is conplied
}Nth, mnus any tax withhol ding required by Federal and Sate
aws.

Uoon the basis of these findings and concl usions, and
upon the entire record in this proceeding, | hereby issue the
fol | ow ng recomended:

CROER

The Respondent, Butts Miew Farns shall nake the
discrimnatees in this proceedi ng whol e by paynent to themof the
foll ow ng anounts together wth interest at the rate of 7 percent
per annumas nore fully described above:

GURVI NDER DKALT WAL $1, 090. 72
KULWANT DHALT WAL 116. 31
SHAT S BRAR 35.51
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G oss Wekly Wages of Full Tine Tomato Sorters *

Véek
Endi ng
9-16- 75
9-23-75
9-30-75

10-08- 75

APPEND X A

Tot al
\Védges

$14, 016. 22
9, 856. 25
9, 959. 89

7,017.77

*x 3,134. 33
2,003. 13
3,070. 81
3,934. 48
8,382. 91

8, 342. 09
7,429. 65
7,044. 57

Ful I -Tine
Sorters

80
56
59

43

30
12
17
20
43

40
42
38

Aver age

\Vége

$ 175. 00

175.
168.

164.

104.
166.
180.
196.
194.

193.
176.
185.

* Full-tine tomato sorters worked 48 hours or nore each week. In

1975, they nmade $3.00 per hour and earned $144.00 or nore,
they nade $3.10 per hour and earned $148.80 or nore.

** |n 1976, the season for tomato sorting began on Jul

31, and the

week ending on August 3 is based on a three-day week. Full-tine
tomato sorters worked 24 hours or nore that week at $3.10 per hour
and earned $74. 40 or nore.

20
31

50

48
93
64
72
95

40
90
33

In 1967,



MOHAMVAD ASLAM $ 823.26

MANUEL AV LA 1, 204. 38
BERTHA AVl LA 1, 223. 43
RALL AVI LA 739. 90

Ay

STEPHEN AXEH_.RAD
Admnistrati ve Law G fi cer

DATED  April 3, 1978
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APPEND X B

I nt eri m Ear ni ngs

Ear ni ngs
Qurvi nder Dhal i wal
Herota Bros.:
9-15-75to 9-17-75 $ 72.00
9-18-75 to 9-24-75 129. 00
9-25-75 to 10-01-75 144. 00
10- 02- 75 22.50
Gscar Qtega:
10-03-75 to 10-09-75 186. 00
10-10-75 to 10-16-75 138. 00
Val | ey M ew Packing (o.:
9-14-75 to 9-20-75 120. 00
Newkom Ranch:
10-21-75 20. 00
MQuski e:
10-25-75 23.75
Kul want Dhal i wal
Herota Bros.:
9-15-75 to 9-17-75 72.00
9-18-75 to 9-24-75 129. 00
9-25-75 to 10-01-75 138. 00
10-02- 75 22.50
Gscar Qtega:
10-03-75 to 10-09-75 186. 00

Dai |y Average Earning;
(Sundays Excl uded)

$ 24.00
21. 50
24. 00
22.50

31. 00
23.00

20.00

20. 00

23.75

24. 00
21.50
23. 00
22.50

31. 00



Surgit S Brar

Anthony Farns, Inc.:

9-04-75 to 9-10-75
9-11-75 to 9-1/-75
9-18-75 to 9-25-75
9-26-75 to 10-01-75
10-02-75 to 10-08-75

Mbhammad Asl am

NONE

Manuel Avila

Pat H ce:
8-15-75 to 8-21-76
8-28-76

Saunders and Sons

© ©©
NP O
(NN
~N N~
o
—
o
®
N
N
\l
o

* 8 days
** 6 days
*** Q9 days

APPEND X B
(Gont i nued)

I nt eri mEar ni ngs

Ear ni ngs

$ 138.00
168. 00
177.00 *
145. 00 **
165. 00

78. 25
24. 22

75. 00
75. 00

82. 30
191. 42 ***
25.15

Dai | y Average Earni ngs
(Sundays Excl uded)

$ 23.00
28.00
25.29
29. 10
27.50

13.04
24,22

12.50
12.50

13.72
23.93
25.15



Bertha Avila

Pat R ce:

08-76 to 8-14-76
21-

8-
8-21-76

Barandas Farm Inc.:

8-18-76 to 8-24-76

8-25-76 to 8-31-76
Raul Avil a

Pat R ce:

8-08-76 to 8-14-76

8-15-76 to 8-21-76

8-22-76 to 8-28-76

Saunders & Sons

8-18-76 to 8-24-76
8-25-76 to 8-31-76

APPEND X B
(Gont i nued)

I nt eri m Ear ni ngs

Ear ni ngs

102. 70

82. 30
146. 71 ***

75. 00
75. 00

$ 137.03
95.01
43. 74

75. 00
75. 00

Dai |y Average Earnings
(Sundays Excl uded)

77.12
9.44

13.72
18. 34

12. 50
12.50

$ 22.84
15. 84
7.29

12.50
12.50



Qurvi nder Dhal i wal

9-13-75 to 9-16-75

9-17-75 to 9-23-75

9-24-75 to 9-30-75
10-01-75 to 10-08- 75
10-09-75 to 10-15-75
10-16-75 to 10-22-75
10-23-75 to 10-29-75
10-30-75 to 11-05-75
11-06-75 to 11-12-75
11-13-75 to 11-19-75
11-20-75 to 11-22-75

Kul want Dhal i wal

9-13-75to 9-16-75
9-17-75 to 9-23-75
9-24-75 to 9-30-75
10-01-75 to 10-08-75

Surgit S Brar

9-06-75 to 9-09-75
9-10-75to 9-16-75
9-17-75to 9-23-75
9-24-75to 9-30-75
10-01-75 to 10-08-75

Mbhammad Asl am

9-04-75to 9-09-75
9-10-75to 9-16-75
9-17-75to 9-23-75
9-24-75to 9-30-75
10-01-75 to 10-08- 75

APPEND X C

Net Earni ngs
G oss Interim Net
90. 00 $ 88.00 $ 2.00
188. 50 211. 50 -
198. 25 141. 50 56. 75
174. 68 201.50 -
164. 93 146. 00 18. 93
257. 56 43.00 214. 56
227.50 23.75 203. 75
158. 43 - 158. 43
229. 12 - 229. 12
138. 12 - 138. 12
69. 06 - 69. 06
Total Net Back Pay Due $1, 090. 72
87. 60 $ 48.00 $ 39.60
176. 00 131. 50 14. 50
168. 71 136. 50 32.21
164. 50 200. 50 -
Total Net Back Pay Due  $ 116.31
$ 92.48 $ 115.00 $ -
175. 20 163. 00 12. 20
176. 00 154. 45 21.55
168. 71 166. 95 1.76
164. 50 219. 60 -
Total Net Back Pay Due $ 35.51
138. 75 $ - $ 138.75
175. 20 - 175. 20
176. 00 - 176. 00
168. 81 - 168. 81
164. 50 - 164. 50
Total Net Back Pay Due  $ 823.26




APPEND X C

(Gont i nued)

Net Earni ngs

G oss Interim Net
Manuel Avil a
9-11-75to 9-16-75 $ 146.00 $ - $ 146.00
9-17-75to 9-23-75 176. 00 - 176. 00
7-31-76 to 8-03-76 104. 48 - 104. 48
8-04-76 to 8-16-76 166. 93 - 166. 93
8-11-76 to 8-17-76 180. 64 26. 08 154. 66
8-18-76 to 8-24-76 196. 72 127. 16 69. 56
8-25-76 to 8-31-76 194. 95 99. 22 95. 73
9-01-76 to 9-07-76 193. 40 13.72 179. 68
9-08-76 to 9-14-76 176. 90 93. 32 83. 57
9-15-76 to 9-18-76 123. 59 95. 72 27. 87

Total Net Back Pay Due  $1,204. 38
Bertha Avil a
9-11-75to 9-16-75 $ 146.00 - $ 146.00
9-17-75to 9-23-75 176. 00 - 176. 00
7-31-76 to 8-03-76 104. 48 - 104. 48
8-04-76 to 8-10-76 166. 93 34.24 132. 69
8-11-76 to 8-17-76 180. 64 68. 48 112. 16
8-18-76 to 8-24-76 196. 72 84.44 112. 28
8-25-76 to 8-31-76 194. 95 75.00 119. 95
9-01-76 to 9-07-76 193. 40 13.72 179. 68
9-08-76 to 9-14-76 176. 90 86. 94 89. 96
9-15-76 to 9-18-76 123.59 73. 36 50. 23
Total Net Back Pay Due  $1,223.43

Raul Avila
9-11-75to 9-16-75 $ 146.00 - $ 146.00
9-17-75to 9-23-75 176. 00 - 176. 00
7-31-76 to 8-03-76 104. 48 - 104. 48
8-04-76 to 8-10-76 166. 93 45. 68 121. 25
8-11-76 to 8-17-76 180. 64 123. 04 57. 60
8-18-76 to 8-24-76 196. 72 152. 94 43.78
8-25-76 to 8-31-76 194. 95 104. 16 90. 79

Total Net Back Pay Due $ 739. 90
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