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CEA S AN AND CRDER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
natter to a three-nmenber panel .

Qn July 5, 1977, Admnistrative Law Gficer (ALO Les N Harrison
i ssued the attached Decision in this proceeding, in which he concl uded t hat
Respondent, Martori Brothers Distributors, violated Section 1153(c) and
1153(a) of the Act by di schargi ng Adol fo Ponce and the enpl oyees in his crew
on Decenber 30, 1976 and Section 1154.6 of the Act by hiring Ruben
Rodriguez's crewto replace that of Ponce. The ALO concl uded that Respondent
did not violate the Act by discharging Heriberto S |va on January 6, 1977
and recomended di smssing that allegation of the conplaint. Thereafter,
Respondent, General CGounsel, and the UFWeach filed tinely exceptions wth a
supporting brief and the Respondent and UFWeach filed a brief inreply to

except i ons.

Y Al references herein are to the Labor Code.



The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings and concl usions of the ALO and to adopt
hi s recommended QO der as nodified herein.

Respondent excepts, inter alia, to the ALOs concl usion that
the di scharge of Adol fo Ponce and his entire crew was conduct "inherently
destructive" of its enpl oyees' Section 1152 rights and therefore
justifies a finding of a Section 1153(c) violation in the absence of a
show ng of unlawful notivation. Because we find anpl e support in the
record for the ALOs concl usion that Respondent exhi bited anti-union
aninus and was notivated by a desire torid itself of a pro-union crew
we decline to reach the issue of whether the "inherently destructive"
criterion set forth in NNRBv. Geat Dane Trailer, Inc., 388 US 26, 33,
12 L.Ed. 1027, 87 S. . 1972 (1967) is applicable to the facts of this

case.

The General Gounsel and the UFWeach excepted to the ALO s
recormended renedi al order in that he failed to recormend rei nst at enent
of Ponce and his crew, |imted Respondent's back pay liability to the
conclusion of the Inperial Valley wnter harvest, and directed
cal cul ati on of back pay according to the NNRB s "Wolworth formul a.” Vé
find nerit in these exceptions.

The ALO reasoned that because Ponce was hired as a repl acenent
for Rodriquez, who was Respondent’s first choi ce, Ponce and his crew
woul d not have been rehired in the subsequent winter |ettuce harvest.
However, in light of supervisor Steven Martori's testinony that he

antici pated a conbi ned Rodri guez-Ponce
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crew after Rodriguez returned and Ponce's testinony regarding his continued
enpl oynent w th Respondent, we find the record does not establish that
Ponce and his crew woul d have ceased worki ng for Respondent at the

concl usi on of the 1976 wnter |lettuce harvest in the Inperial Valley.
Accordingly, we hold that the ALOi nproperly excluded reinstatenent from

hi s recormended back pay award to the period ending wth the 1976 w nter

| ettuce harvest in the Inperial Valley, see Martech Gorp., 169 NLRB 479
(1968); olonial Gorp. of Anerica, 171 NLRB 1553 (1968); Airco Industrial
Gases, 195 NLRB 676 (1972), and shoul d have ordered the back pay due Ponce

and his crew cal culated in the nanner established by this Board in

Sunnyside Nurseries, 3 ALRB Nb. 42 (1977).

In addition to the usual neans of publicizing the Notice to
Enpl oyees, we believe that, in view of Respondent's Section 1154.6
violation, the Notice should also be distributed to all enpl oyees who
participated in the election on January 13, 1977, i.e., to those enpl oyees
enpl oyed during the January 2, 1977 to January 7, 1977 payroll period, in
addiiton to those enpl oyed during the payroll period in which the unfair
| abor practices were commtted.

RO

By authority of Labor Code Section 1160.3, the Agricultural
Labor Rel ations Board hereby orders that the Respondent, Martori
Brothers Dstributors, its officer, agents, successors and assi gns,
shal | :

1. GCease and desist from

(a) D scouragi ng nenbershi p of enpl oyees in the
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Lhited FarmWrkers of America, AFL-AQ or any other | abor

organi zation, by di scharging or otherw se discrimnating agai nst
enpl oyees with respect to their hire or tenure of enpl oynent or any
other termor condition of enploynent.

(b) WIIlfully hiring enpl oyees for the prinary
purpose of voting in an ALRB representati on el ecti on.

(c) In any other manner interfering wth, restraining
or coercing any enpl oyee in the exercise of rights guaranteed by Section
1152 of the Act.

2. Take the follow ng affirmative action which wl
effectuate the policies of the Act.

(a) dfer to Adolfo Ponce and the enpl oyees in his crew
i medi ate and full reinstatement to their forner jobs or, if those jobs
no | onger exist, to substantially equival ent jobs, wthout prejudice to
their seniority or other rights and privileges to which they nay be
entitled and nake themwhol e for any | oss of pay or other economc
| osses they may have suffered by reason of their discrimnatory
di scharge, plus interest nmeasured thereon at seven percent per annum

(b) Preserve and nmake available to the Board or its
agents, for examnation and copying, all payroll records and any ot her
records necessary to conpute the amount of back pay due and other rights
of reinbursenment under the terns of this Gder.

(c) Sgnthe Notice to Empl oyees attached hereto. Upon
its translation by a Board Agent into appropriate | anguages, Respondent

shal | reproduce sufficient copies of the Notice in

4 ALRB No. 80 4,



each | anguage for the purposes set forth herei nafter.

(d) Post copies of the attached Notice for 90 consecutive
days at places to be determned by the Regional Drector. Respondent
shal | exercise due care to replace any Noti ce which has been al tered,
def aced, covered, or renoved.

(e) Mail copies of the attached Notice in all
appropriate | anguages, wthin 30 days fromreceipt of this Oder, to all
enpl oyees enpl oyed during the payroll periods which include the follow ng
dates: Decenber 27, 1976 and January 7, 1977.

(f) Arrange for a representative of Respondent or a Board
Agent to distribute and read the attached Notice in all appropriate
| anguages to its enpl oyees assenbl ed on conpany tine and property, at
tinmes and places to be determned by the Regional Drector. Follow ng the
readi ng, the Board Agent shall be given the opportunity, outside the
presence of supervisors and managenent, to answer any questions the
enpl oyees nmay have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the question-and answer
peri od.

(g Notify the Regional Drector inwiting wthin 30
days after the receipt of this Gder what steps have been taken to conply

wth it. Uoon request of the Regional Drector,
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Respondent shall notify himor her periodically thereafter, in
witing, what further steps have been taken in conpliance wth this
Q der.

DATED (ctober 24, 1978

GRALD A BROM Chai r nan

RCBERT B. HUTCH NSO\, Menber

HERBERT A PERRY, Menber

4 ALRB No. 80 6.



NOT CE TO EMPLOYEES

After a hearing at which all sides had an opportunity to present
evidence and state their positions, the Agricultural Labor Relations Board
has found that we have violated the Agricultural Labor Rel ations Act, and
has ordered us to post this Notice:

1. The Agricultural Labor Relations Act is a | aw whi ch gives
all farmworkers these rights:

(a) To organi ze thensel ves;

(b) To form join, or help unions;

(c) To bargain as a group and to choose whomthey want to
speak for them

(d) TOact together wth other workers to try to get a
contract or to hel p and protect one another; and

(e) To decide not to do any of these things.

2. Because this is true we promse you that:

VE WLL NOT do anything in the future that interferes wth your
rights under the Act, or that forces you to do, or stop doing, any of the
things |isted above.

VEE WLL NOT di scharge or otherw se discrinnate agai nst any
enpl oyee because such enpl oyee exercised any of such rights.

_ VEE WLL NOT hire any person or persons for the prinary purpose
of having themvote in a union representation election,

3. The Agricultural Labor Relations Board has found that we
di scrimnat ed agai nst Adol fo Ponce and the enpl oyees in his crew by
di scharging them Ve wll reinstate themto their former jobs and gi ve them

back pay plus 7 percent interest for any | osses that they suffered as a
result of their discharge.

Dat ed: MARTCR BROTHERS D STR BUTARS

BY:

(Representative) (Title)
This is an official docunent of the Agricultural Labor Relations Board,
an agency of the Sate of Galifornia.

DO NOT REMOVE CR MUTI LATE

4 ALRB No. 80



CASE SUMVARY

Martori Brothers D stributors Case Nos. 77-CE12-E
77-CE19-E
4 ALRB No. 80
ALO DEQ S ON

The Gonpl ai nt as anended at the hearing, alleged that Respondent
violated Section 1153(c) and (a) by discharging its enpl oyee Heriberto
S lva for engaging in union activity, by laying off a supervisor and his
crew because of the crew s organi zational activities and in order to affect
the outcone of the election; and violated Section 1154.6 by hiring a
repl acement crew for the purpose of affecting the outcone of the el ection.

The ALOfound that S lva' s discharge was not notivated by anti -
uni on ani nus, although he was a known union activist, but rather was a
result of Slva s goading the supervisor and S |va' s insubordination; the
ALO recommended di smssal of this allegation.

The ALO found that Respondent violated Sections 1153(c) and (a)
and 1154. 6 by di schargi ng supervi sor Ponce and his crew, and by hiring
anot her supervisor and his crew repl acenents in order to affect the outcone
of the election. In reaching this conclusion, the ALOfound that the
repl acement of the openly pro-URWGCal i forni a-based Ponce crew by an
A1 zona- based crewwth [ ess visible union support, just prior to the
el ection, was inherently destructive of enployee rights and constituted an
unfair |abor practice under the Geat Dane Trailers,Inc. case. The ALO
further found that Respondent's ostensible reason for termnati ng Ponce's
crew, the light weight of their |ettuce packs, weight variance in their
| ettuce packs, and the quality of the | ettuce packed, was not supported by
the record evidence. The ALOfound that Respondent evi denced anti - uni on
ani nus by changing the rel evant payrol|l periods shortly before the el ection
in a manner that di senfranchised the Ponce crew by certain msleadi ng
statenents in a leaflet circul ated by Respondent, and by its purported
reliance on a Teanster contract seniority provision which in fact was
violated by the discharge of Ponce. Having found that the apparently pro-
UFWPonce crew was di scharged to affect the results of the election, the
ALO concl uded that Respondent further violated Section 1154.6 by hiring
the. apparently less pro-U”WRodriguez crewin order to affect the outcone
of the el ection.

BOARD DEA S ON

The Board affirned the ALOs conclusion that S |va was not
unl awf ul I y di schar ged.

The Board al so affirmed the ALOs concl usion that Ponce and his
crew were unl awful | y di scharged, but did so on the basis of the record
evi dence of Respondent's anti-union ani nus and declined to reach the issue
of whet her Respondent's conduct was

4 ALRB No. 80



Case Sunmary Martori Brothers Distributors
Gase Nos. 77-CE12-E
77-CE 19-E

inherently destructive of enployee rights wthin the nmeaning of the Geat
Dane Trailers, Inc. case. The Board found nerit in exceptions taken to the
ALOs failure to order reinstatenent and his recommendati on that back pay be
cal cul ated according to the Vool worth formul a, and ordered reinstatenent for
Ponce and his crew and back pay cal cul ated i n accordance w th Sunnysi de
Nurseries, 3 ALRB No. 42 (1977). The Board also affirned the ALOs

concl usion that the Respondent unlawful ly hired Rodriguez' crewin order to
affect the outcone of the election, in violation of Section 1154. 6.

REMED AL GRDER

The Board ordered Respondent to cease and desist from (1)
di scouragi ng uni on nenbershi p by di scharging or otherw se di scrimnating
agai nst enpl oyees, (2) willfully hiring enpl oyees for the prinary purpose of
voting in an ALRB el ection, or (3) in any other manner interfering wth,
restraining or coercing any enpl oyee in the exercise of enpl oyee rights.
The Board further ordered Respondent to offer foreman Ponce and his crew
imedi ate and full reinstatement to their fornmer jobs or, if these jobs no
| onger exist/ to substantially equival ent jobs, and to nake themwhol e for
any |l oss of pay or other economc |osses caused by their unlawf ul discharge.
The Board al so ordered the posting, mailing, distribution, and reading of an
appropriate Notice to Enpl oyees.

* * %

This Case Summary i s furnished for information only and is not an
official statenent of the case, or of the ALRB

4 ALRB NO 80
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STATE G- CALI FORN A

AR AGLTURAL LABCR RELATI ONS BOARD

Charging party.

In the matter of )
)

MARTCR BROTHERS D STR BUTCRS, ) CASE NUMBERS: 77- & 12-E

) 77-CE-12-E
Respondent , g
and )

) PRCOPCSED DEA S ON

UN TED FARM WRKERS (F AMER CA )
AFL-a Q )
)
)
)

Alicia Becerril, Esq., of H Centro,
Galifornia for General Gounsel ;

Dressler, Sole and Jacobs, by
Peter M Jacobs, Esqg., of Newport
Beach, Galifornia for Respondent;

TomDal zell of Salinas, California,
for the Charging Party.

STATEMENT - THE CASE

LES N HARRISON Admnistrative Law Gficer: This case was heard
before me on February 17, 18, 21, 22, 23, 24, 25, 28 and March 1, 28 and
29,in H Centro, Galifornia. The Uhited FarmWrkers of America, AFL-AO
(hereinafter referred to as the "UFW)fil ed charges 77- (& 12-E and 77- C&
19-Ewth the H Centro sub-regional office of the Agricultural Labor
Rel ations Board (hereinafter referred to as the "Board" or "ALRB")
against Martori Brothers Dstributors (hereinafter referred to as
"Respondent” or “Martori Bros.”). On January 17, 1977, the sub-regi onal

di rect or



i ssued a conpl ai nt agai nst the Respondent and upon order of the sub-regional
director of the ALRB, these charges were consolidated wthin the conplaint.

The consol i dated conpl ai nt charges that Martori Bros. laid off a
supervi sor and crew on Decenber 30, 1976, because of union activity on
behal f of Uhited FarmWrkers, and hired a repl acenent crew for the purpose
of effecting the outcome of an election. Furthernore, the conplaint alleges
that Heriberto S lva was di scharged on January 6, 1977 for union activity.
The Board further alleges in its conplaint that such enpl oyer actions
constitute an interference wth rights guaranteed enpl oyees by Section 1152
of the Agricultural Labor Relations Act (hereinafter referred to as the
"Act"), and are unfair |abor practices wthin the neani ng of Sections
1153(a), 1153(c) and 1154.6 of the Act. Copies of the charges and the
conpl aint were duly served upon the Respondent. The Respondent filed an
answer to the conplaint admtting receipt of the filed charged, Respondent's
status as an agricultural enpl oyer under the Act, the UFWs status as a
| abor organi zation under the Act, and denied all other allegations contained
in the conpl aint.

At the commencenent of the hearing on February 17, 1977, General
Gounsel struck section 5b fromits conplaint and anended sections 7 and 8 by
elimnating references to section 5b. General Gounsel further noved to
anend its conplaint by adding an additional unfair |abor practice charge
(77-C&33-B), and after entertaining argunent fromthe respective parties, |
deni ed General Gounsel's notion to anend based on the tardy presentation by

General Gounsel



of the further alleged Martori Bros. unfair |abor practice.

It was agreed by stipulation that Respondent woul d admt paragraph 4 of
the consol i dated conpl ai nt; nanely, that Steven Martori was a conpany
supervi sor, that Ruben Rodriguez was a general forenman and that Adol fo Ponce
was a general foreman to and through Decenber 30, 1976 for Martori Bros.

Al parties were given full opportunity to participate in the hearing,
and after the close thereof the General (Gounsel and Respondent each filed a
brief in support of its respective positions.

Uoon the entire record, including ny observations of the deneanor of the
W tnesses, and after consideration of the briefs filed by the parties, | nmake

the fol I ow ng:

FIND NGS GF FACT

I
JUR SO CTTON

Martori Bros. is a farmng operation owned prinarily by nenbers of the
Martori famly. A the tine of the facts set forth in the conplaint, it was
engaged in agriculture in Inperial Gounty, CGalifornia, and thus was and is an
agricultural enployer wthin the neaning of Section 1140(c) of the
Agricultural Labor Relations Act.

Further, the Uhited FarmVWrkers of Anerica, AFL-AQ is a | abor
organi zation representing agricul tural enpl oyees wthin the neaning of Section

1140. 4(f) of the Agricultural Labor Relations Act.



I
THE ALLEGED UNFAI R LABCR PRACTI CES

The charges herein relate to two separate, yet related, courses of
conduct. The conpl aint alleges that Respondent violated Sections 1153(a) and
1153(c) of the Act by the discrimnatory di scharge of Adolfo Ponce and his
crew on or about Decenber 30, 1976, and that Respondent viol ated Sections
1153(a) and 1153(c) of the Act by its discrimnatory di scharge of Heriberto
Slva for his union organizational activities on or about January 6, 1977.
The conplaint al so all eges that Respondent violated Section 1154.6 of the Act
in that Respondent arranged for persons to becone enpl oyees for the prinary
purpose of voting in an upcomng uni on el ection.

Respondent deni es that the di scharge of Adol fo Ponce and his crew or
Heriberto Slva was unlawful ly notivated, or that the hiring of a crew on or

about January 5, 1977, was in any way related to the i mnmnent union el ection.

11
FACTUAL SETTI NG
A The Lettuce Harvest of Martori Bros. In Inperial Gounty

Martori Bros. is an agriculture operation wth its headquarters | ocated
in Gendale, Arizona, and wth the najority of its operations |ikew se
in Arizona. Prinarily, Martori Bros. engages in the grow ng, harvesting

and narketing of row crops such as lettuce, cotten, carrots and grapes.



I n Decenber 1976, Respondent purchased the | ettuce crop of Arena

Inperial Conpany in the Inperial Valley, Galifornia, and on Decenber 8, 1976,
began to harvest the lettuce. This was the first instance since 1973 t hat

Respondent had harvested crops in California.
Three harvesting crews worked in the | ettuce harvesting of

Respondent in the Inperial Valley in Decenber 1976, each crew bei ng super -
vised by a separate forenan who al so hired the nenbers of his respective

crew ¥ Wien a foreman was hired at Martori Bros. it was understood that he
had all but total control in the make-up (hiring and firing) of his crew

Smlarly, if aforeman was to be fired, "his crew' woul d |ikew se be

termnated as the new foreman woul d be conpiling a new crew The three crew

forenen hired by Respondent at Inperial Valley in Decenber of 1976, were
Canari no Sandoval , Johnny Martinez, and Adol fo Ponce. These sane three
forenan had just conpl eted harvesting Respondent’'s |lettuce in its Aguila,
Arizona operation in Novenber 1976. The najority of Sandoval's and
Martinez's crews who began work in the Inperial Valley consisted of the same
wor kers who had harvest ed Respondent's Aguila, Arizona |l ettuce crop; Ponce,
on the other hand, sel ected nany of his crew nenbers anew from workers

present in the Inperial Valley.

¥ The nunber of enpl oyees of each crew varied fromapproxi mately 28 to 44
on any gi ven day throughout the harvest season. Each norning the forenman
woul d either hire additional workers or "layoff" excess workers dependi hg on
the size of the field his crewwould be working, the maturity of the lettuce
inthe field, and other daily variants.



The lettuce itself was harvested in a nanner simlar to other |ettuce
operations in the Inperial Valley. Three workers(a "trio" or "line") woul d
work as a unit; two workers cutting the heads while the third person wal ked
behi nd and packed the lettuce into a box. In addition to these "lines," a
crew woul d al so consist of a folder and stitcher who woul d work on top of a
truck and distribute boxes to the |ines below After bei ng packed (24 heads
to a box), a "closer" would then stapl e the box of |ettuce shut.

Approxi matel y 300 boxes woul d nake a "load." It was a foreman's duty to
insure that the flow of work was proceedi ng satisfactorily -- both quani -
tatively and qualitatively.

During the actual harvesting, either Edward Martori (quality controller
wth tw years field experience) and/or Steven Martori (head of the | ettuce
operation of Martori Bros. and co-partner wth eight years experience) woul d
occasional |y be present and check the performance and quality of |ettuce
harvested by each crew The basic responsibility, however would lie with each
i ndi vidual foreman (here, Sandoval, Martinez, and Ponce) to insure that the
| ettuce his crew harvested was of an acceptabl e nature to the hi gh standards
set by Respondent.

The nost desirable |ettuce to be harvested woul d consist of firm
nmature heads rather than soft, immature heads w th excess w apper | eaves.
General ly, these firmmature heads woul d wei gh nore than young | nmat ure "soft
heads," and as narket value of the lettuce depends to a | arge degree on the
wei ght of sane, the picking of mature heads is all the nore critical. Again,
it was the obligation of the forenan as supervised by Edward or Steven

Martori, to insure



that "defective | ettuce"” woul d be excluded; not only soft heads wth
excessive wapper | eaves, but also lettuce wth tipburn, nechanical defects,
or broken ribs. The packing of such defective |ettuce woul d enhance the
prospects of further "condition defects" (defects that change during the
course of shipping) and | ead to discolored ribs or heads and ul ti nate decay.
Lastly, it was inportant that the weight of each box of |ettuce not only
be high, but al so be uniformthroughout. A the ultinmate retailer, the
carl oads of lettuce woul d be broken down into boxes, and dis-satisfaction
result should there be a w de variance of |ettuce weight (e.g.soft heads wth
| ess weight) wthin sone |lettuce boxes. Aretailer, for exanpl e, receiving by
chance 12 boxes of |low weight |ettuce of a carload of otherw se satisfactory
| ettuce mght feel deceived if the whol esal er had all eged that the carl oad
was of high average wei ght.

B. The Termnation & Adolfo Ponce And Hs Qew

Adol fo Ponce first worked in the lettuce in 1945 and has done so al nost
continual ly since 1952. Throughout the years, he has cut, packed, fol ded,
stitched and acted in the capacity of foreman in the lettuce -- first being
forenman for Royal in 1952 and lastly wth Respondent in Decenber of 1976.

In 1968, Ponce worked as a folder for Martori Bros. in Q@ endal e,
Arizona, and he again worked for Martori Bros. in the Spring of 1975 as a
folder. After working at Vessy Gonpany in Aloz, Arizona as a forenan in the
| ettuce fromthe Fall of 1975 to March 1976, Ponce returned to Martori Bros.

where he worked in the | ettuce



as assistant foreman with the crew of Ruben Rodriguez until approxinately
May 12, 1976. Three forenan handl ed the Spring harvest for Martori Bros. in
Arizona -- Canari no Sandoval, Johnny Martinez and Ruben Rodri guez.

As Rodriguez was unavail able for work with Martori Bros. in the Fall
of 1976, Rodriguez nentioned to Steven Martori that Ponce mght be avail abl e
to forma crew and act as chief foreman. Rodriguez tol d Ponce that he m ght
get acall fromSeven Martori to this effect. Sonetine in Septenber or
Qctober, 1976, Ponce, through a personal call fromSeven Martori, was hired
as forenan of a lettuce thinning crewfor Martori Bros.

After thinning for two or three weeks at Braw ey, California, Ponce
and his crewwent to Aguila, Arizona where he continued as a foreman for
Martori Bros. Canarino Sandoval and Johnny Martinez were the other forenen
for Mrtori Bros. at Aguila' s fall harvest.

The harvest in Aguila, Arizona began approxi nately Qctober 10, 1976,
and was conpl eted Novenber 28, 1976. In Aguila throughout this tine period,
Seven Martori classified the work of Ponce and his crew as "average to a
little above average." According to Seven Martori, Ponce was gi ven no
war ni ngs about the weight of the lettuce his crewwas packing in Aguila
other than the day to day comrents regardi ng packing, etc., "that were
al ways nade so the work woul dn't deteriorate."

After the fall Aguila harvest, Steven Martori told Ponce that they
woul d be harvesting lettuce in the Inperial Valley in Decenber and that

his crewcould start on the first harvest day. Seven



Martori testified that it was his (Martori's) intention that Ponce' s

crew woul d be tenporarily repl acing Rodriguez's, but never communicated this
concept to Ponce.

Thus, understanding that he was going to continue as foreman al ong w th
Sandoval and Martinez, Ponce started work at Arena of Inperial for Respondent
wth approximately eight |ines on Decenber 8, 1976.

Wi |l e the make-up of the original crew Ponce started wth at

Respondent's Inperial Valley operation is difficult (if not inpossible)

to ascertain fromevidence offerred (UFWNo. 6, Respondent's Nos.4 and 5).it
seens clear that Ponce hired nore workers fromthe Inperial Valley than the
crews of the other forenen (Sandoval and Martinez). Uhcontroverted testinony
allows that Sandoval and Martinez's crews were (at |east when work began on
Decenber 8th) prinarily "Arizona crews" who had worked the fall harvest in
Agui | a; and whil e Ponce brought sone workers with him nany of his workers
were "California Inperial Valley" hands.

Prior to Decenber 30th, Ponce clains that Steven Martori conpl ai ned
approxi mately three tines about the weight of the boxes bei ng packed by
Ponce's crew Ponce didn't consider these conplaints unusual as "forenen were
always being told to keep the weight up."

According to Steven Martori, on at |east three occasions prior to

Decenber 30th. Ponce was taken asi de and warned of the unsatisfactory nature

of his crews work. Seven Martori testified that it was unusual for a

supervi sor to take a forenan asi de and conpl ai n



about the work -- that this was not the ordinary and usual type of warnings
a supervi sor gives his forenan.

Wile Steven Martori testified that Ponce's work was unsati sfactory
inregards fromeverything to packing to the trinmng of the | ettuce heads,
it is clear that the main conpl aint of Respondent revol ved around the wei ght
of the boxes packed by Ponce's crew According to Martori, the boxes were
not only too light (a box should range between 49 to 51 pounds) but the
range of weight wthin Ponce's | oads varied too w dely.

O Decenber 30, 1976, Seven Martori took Ponce aside and again told
himhis weights were too low and that Ponce's crewwould be et goif his
weight didn't inprove. Even this threat Ponce didn't take seriously as he
considered his overall work satisfactory and on the 30th, Ponce's crew was
wor ki ng where the | ettuce was younger (ergo -- snaller).

Later on Decenber 30th, Steven Martori told Ponce that he woul d cal
hi mwhen he had work for him According to Ponce, Martori was nore definite
and told himthat his crewwould probably return to work on Védnesday
(January 5th). In any event, none of Respondent's agents inforned Ponce that
he (and his crew would be termnated, and Ponce found out he had been
repl aced approxi mately January 6, 1977, when he was inforned by a friend
that Rodriguez's crew was now working for Martori Bros.

nly one nenber of Ponce's crew was subsequent!ly hired by Rodri guez,
Heriberto Slva. At |east one other nenber of Ponce's crew Jesse Corona,

asked Rodriguez for work and was tol d that
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Rodri guez "had his ow peopl e. "

As stated previously, it is the accepted hiring practice of
Respondent and other growers that each foreman nmake up his own crew In
this case, according to Respondent, Rodriguez was hired for his superior
abilities as forenan, because he had "seniority" over Ponce, and because
his crew were better workers than Ponce's Rodriguez’s "seniority” is ill-
defined by Steven Martori as well as Rodriguez hinself. Seniority is
variously described as seniority under an existing Teanster contract, one
who worked the "l ongest” for Martori Bros., or one who worked nost recently
for the longest tine -- in any event, it is clear that the issue of
"seniority" did not flowto the nenbers of a crew the crew was picked at
the direction and by authority of the forenan.

C LUhi on Organi zati on and Ponce's O ew

The day after harvesting began in the Inperial Valley, Decenber 9,
1976, the Whited FarmVrkers filed a Notice of Intention to Take Access at
Respondent ' s working premses. Thereafter, URWorgani zers visited the
harvesting crews and solicited union authorization cards. The UFW
solicitation would primarily take place in the norning before the harvest
while the crews were waiting for the ice to nelt. Basically, the ULFW
organi zers woul d talk about the union and hand out literature while
attenpting to solicit signatures for authorization cards. Martori Bros.
agents and supervi sors were present during these organi zati onal neetings
but paid little attention and nade no effort to interfere.

Subsequent to the Notice of Intention to Take Access filed by
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the UFWon Decenber 9, 1976, UFWorgani zers were assigned to the
Respondent .

Two UFWorgani zers, Maria Pacheco and A berto Gonzal es testified
abundantly that Ponce's crew was nore receptive to the UPWthan the crews
of Sandoval or Martinez, and that Ponce's crew becane the center for UFW
organi zational activity. onzales testified that he al one "signed up"
approxi natel y 30 nenbers of Ponce's crew as conpared to six to eight from
Martinez's crew between Decenber 20, 1976 and Decenber 30, 1976. ("S gned
up" refers to the signing of the UFWaut hori zation cards, the prinary goal
of the UFWorgani zers.)

The testinony of the two organi zers was wel | corroborated by
testi nony fromnenbers of Ponce's crew (Jesse Gorona and Heriberto S |va)
that the UPWhad far greater success anong Ponce's crew than anong the
workers of the Martinez and Sandoval crews. According to Maria Pacheco, the
nenbers of Martinez and Sandoval crews were "nainly fromArizona and not
receptive...they woul d nake fun of the UFWIl eafl ets and pushed ne of f."

Ponce's crew was not only nore receptive to the UFW but openly
denonstrated their support for sane by wearing UFWbuttons. A nost every
nenber of Ponce's crew wore union buttons while very few such buttons were
"evident" in the other crews.

Edward Martori testified differently in regard to the button weari ng
of the crews. According to Edward Martori, about one-hal f of the nenbers
of all three crews wore buttons; i.e. there was an even distribution of

"button weari ng" anong the three crews.
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Li kewi se, while stating they paid little attention to the union organi zi ng,
both Edward and Steven Martori infer that Ponce' s crew seened no nere "pro-
union" than the two other crews.

A subsequent tally of votes by crews in the union el ection corroborates
the testinony of the UFWw tnesses and Ponce's crew nenbers over that of
Respondent. Ponce's crew voted 35 to 2 in favor of the UFW while the total
of Sandoval's and Martinez's crews were 44 to 34 for "no union." (General
Gounsel Exh. No. 2.)

D The Uhion Hection and Martori Payrol |

As previously stated, the UFWhad begun an organi zing drive at Martori
Bros. on Decenber 9, 1976.

O January 7, 1977, at 4:45 PM(a Friday), the Petition for
Certification was filed by the union. After receiving the petition, Steven
Martori contacted Ivan Alien, an attorney representing Martori Bros. in the
UFWel ection proceedings. Alien explained to Seven Martori his obligations

under the Act, and they tal ked about the "proper payroll period' for the

election "a little." Z

O January 8, 1977, the follow ng day, Mchael Au Qair Valdez, field

examner #1 for the AARBin B GCentro, had a conversation

Z Section 1156. 3(a) of the Labor Code of California provides that
when a petition acconpani ed by authorization cards signed by a majority of
the currently enpl oyed enpl oyees is presented, that:
"The nunber of agricultural enployees currently enpl oyed by the
enpl oyer naned in the petition, as determned fromhis payroll
inmmedi ately preceding the filing of the petitionis not |ess than 50%
of his peak agricultural enpl oynent for the current cal endar year."
(Enphasi s added. )

Wile the gjection itself is not anissue inthis decision, the inter-
pretation of the "proper payroll period' for said el ection and the reasons
proferred for said proper payroll period nust bear the utnost scrutinty in
attenpting to determne if Respondent had a "notive" in the firing of Ponce's
crew
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wth Seven Martori regarding the union's petition of January 7th.

Val dez explained to Martori that the payroll period i medi at el y
preceding the filing of the petition was relevant in order to determne who
woul d be eligible to vote; Martori stated that the working week of Decenber
27th to January 2nd was the proper payroll period in question.

In response to inquiries fromthe ALQ Valdez replied that he was
certain Martori (rather than hinsel f) had rmentioned the specific dates in
question as Val dez did not have a calendar in front of him-- Val dez had
sinply recorded what Steven Martori told him Steven Martori, on the other
hand, testified that in this January 8, 1977 conversation he told Val dez that
the pay period ending January 7, 1977 was the relevant period in question and
Val dez replied, "That is the pay period | want."

I n anot her conversation between Val dez and Martori early in the day of
January 10, 1977, Steven Martori told Valdez that he woul d not use a previous
election at Arena Inperial Conpany as a bar to the UFWel ection and furt her
told Valdez that the nunber of eligible enployees for the critical payroll
period was 150.

Later that day, on January 10, 1977, lvan Alien and Steven Martori
brought to Val dez the Enpl oyer's Response to Petition for Certification (URW
Exh. No. 3). Through that docunent, Martori Bros. clained that the previous
election at Arena of Inperial was a bar to the UFWel ection (Labor Code
Section 1156.3(c)), and listed 200 enpl oyees as bei ng enpl oyed in the payrol
period i medi ately preceding the filing of the UFWpetition (the nunber

"approxi nat el y
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150" had been typed, but was crossed out with "200" wittenin by "I.WA™").
Lastly, the response declared that the rel evant payroll period was January 3,

1977 to January 7, 1977, rather than Decenber 27, 1976 to January 2, 1977.%

Alien told Valdez that as the union petition was filed on January 7,
1977 at 4:45 PM(Friday) and as work had stopped at noon, the payroll period
i medi ately prior to the filing was January 3, 1977 to January 7, 1977.

Val dez replied that the pattern and practice enpl oyed by the ALRB was that a
"work day" extended to 12 AMof the date in question and thus the | ast
precedi ng period was not four hours before filing but Decenber 27, 1976 to
January 2, 1977. Likew se, Valdez |ater noticed that rather than the usual
Monday t hrough Sunday work week utilized by Martori Bros., the response
clainmed a Friday (January 7th) as the "end" of the work week.

Payrol | sheets were submtted to Valdez with Martori's January 3, 1977
to January 7, 1977 list of enployees. In checking UFWauthorization cards
agai nst current payroll sheets, Val dez noticed a "l arge di screpancy;" nanes
on the authorization cards were no | onger enpl oyed by Respondent. A phone
call tothe UFWwas net with the reply that "a pro union crew had been I et go

on Decenber 30, 1976."

3/ To be discussed at length, supra, the timng of the payroll period is
crucial as to the voting eligibility of Ponce's crewin the upcom ng union
el ecti on.

Bei ng di schar ged Decenber 30, 1976, Ponce's crew woul d nonet hel ess be
eligible to vote if the relevant payrol| period was Decenber 27, 1976 to
January 2, 1977. 1f, however, the payrol| period dates for determning
eligiblity were January 3, 1977 to January 7, 1977, Ponce's crew woul d be
ineligible and the newy hired crew (Rodri guez) coul d vot e.

15.



Val dez testified that when he questioned Alien about the change of
dates for the relevant payroll period (Martori on January 8, 1977 had tol d
Val dez it was Decenber 27, 1976 to January 2, 1977), that Alien replied that
j ust because an enpl oyer says so w thout consulting counsel "doesn't nean
they waive the right to objections.”

The concomtant issue of the change in work week (taking place one day
after Ponce's firing) fromthe previous Monday to Sunday to the new "week" of
Saturday to Friday was al so expl ai ned by Mirtori.¥

Seven Martori testified that the payroll period change-over had been
pl anned weeks in advance, and that the logical start up date for the change
was January 1, 1977. Wil e sonewhat vague as to how nany years Martori Bros.
had previously used a Mnday to Sunday week, Martori said the workers
convenience in Galifornia had pronpted the new Saturday to Friday working
week. As the conpany headquarters is located in Qendale, Aizona, and the
payrol | conputer is |ocated in Arizona, under the ol d systemthe workers
woul d finish on Friday (little or no harvesting bei ng done on weekends) but
the work week woul d end on Sunday. Then, records would be transferred to
Arizona for conputer issued checks, and the workers woul d not be paid until
V¢dnesday or Thursday for work essentially conpleted the Friday before. Wth
the new work week ending on Friday, the payroll records could be shipped to

Ari zona and wor ked on over

= Wthout the change in the "work week," the Mnday to Sunday week
woul d_have al | oned Ponce's crewto vote in the upcomng el ection. The January
7, 1977 filing woul d have been in the mddle of the January 3rd to January
9th week and thus the "eligible time period' woul d have been the week of
DeclerrbegI 27, 1976 to January 2, 1977, a work week where Ponce's crew was
enpl oyed.
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the weekend -- the workers thus bei ng paid Monday or Tuesday instead of
V¢dnesday or Thursday. Nunerous itens of evidence introduced relating to
General (ounsel 's, UFWand Respondent's positions on this point wll be

di scussed under "D scussion of the |Issues and Concl usions,” supra. Wile
the issues concerning the election itself are under judicial review unfair
| abor practice charges were filed agai nst Martori Bros. on January 17, 1977
for the termnation of Ponce and his crew after additional investigation by

ALRB agents.

Y

APPLI CABLE AGR GULTURAL LABCR RELATI ONS ACT AND NATI ONAL
LABCR RELATI ONS ACT PROA S ONS

Section 1152 of the Agricultural Labor Relations Act defines the

basic rights of agricultural enpl oyees:

"Enpl oyees shall have the right to self organi zation, to form join
or assist |abor organizations, to bargain collectively through
representatives of their ow choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection..."

Section 1153 of the ALRA defines what constitutes an unfair | abor

practice for an enpl oyer by stating:

"It shall be an unfair |abor practice for an agricultural enployer to
do any of the follow ng:

(a) tointerfere with, restrain, or coerce agricultural enployees in
exercise of the rights guaranteed in Section 1152.

* * %

(c) by discrimnationinregard to the hiring or tenure of
enpl oynent, or any termof enpl oynent, to encourage or
di scourage nenbership in any | abor organization."
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Section 1148 of the ALRA directs the Board to fol low "applicable
precedents of the National Labor Relations Act as amended,” and thus it is
important to note that Sections 1153(a) and (c) of the Agricul tural Labor
Rel ations Act are essentially identical to Sections 8(a)(l) and 8(a)(3) of
the National Labor Relations Act. Likew se, the rights protected by Section
1152 of the Agricultural Labor Relations Act closely parallel those sane
rights protected by Section 7 of the National Labor Relations Act.
Smlarly, the Agricultural Labor Relations Board shall consult federal
precedent under the NLRA for gui dance in determni ng what conduct
constitutes an unfair |abor practice.

Section 1154.6 of the ALRA states:

"It shall be an unfair |abor practice for an enpl oyer or

| abor organi zation, or their agents, wllfully to arrange

for persons to becone enpl oyees for the prinary purpose of

voting in elections.”

Quite clearly, discharges in retaliation for union activity
constitutes violations of both Sections 1153(a) and 1153(c) of the
Agricultural Labor Relations Act, as they both interfere wth the exercise
of protected enpl oyee rights, and the discharge itself constituting

discrimnation in regard to the tenure of enpl oynent to di scourage uni on

nenber shi p.
A Sandards & Proof

Wth the exception of "inherently destructive conduct," supra, it nay

generally be stated that a violation of Section 1153 (c) requires proof by a
preponder ance of the evidence that the discharge was illegally notivated by
adiscrimnatory intent to di scourage uni on nenbership. (Section 1160.2 of

the Act sets forth the standard
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of proof necessary for establishing the coomssion of an unfair |abor
practice as the preponderance of the evidence.)

Dfferent proof requirenents stand in alleging a violation of Section
1153(a)and 1153(c) of the Act. A violation of Section 1153 (a) of the ALRA
occurs if it is shown that the enpl oyer engaged on conduct which, it nay be
reasonably said, tends to interfere wth the free exercise of enployee rights
as guaranteed under Section 1152. There is no necessity to prove that the
enpl oyer acted out of aninosity or anti-union aninus, or that the
interference, coercion, or restraint to the enpl oyees i n any way achi eved the
affect of truly hindering enpl oyees Section 1152 rights. NLRB v. Gom ng
A assworks, 293 F2d 784, 48 LRRM 2759 (1st ., 1961). Thus, if an enpl oyee

is discharged in abrigation of his Section 1152 rights, there woul d then
followa violation of Section 1153 (a), though perhaps not necessarily a
violation of Section 1153 (c), absent a show ng of anti-uni on ani nus or
enpl oyer conduct "inherently destructive" of enpl oyee 1152 rights.

A violation under Section 1153 (c), where the enpl oyer has di scrimnated
inregard to hiring or tenure of enploynent in order to (in this instance)
di scourage nenbership in any | abor organi zation, necessitates a show ng that
the enpl oyer's notive was the di scouragenent of such nenbership in a | abor
or gani zat i on.

The Board nust prove that an enpl oyee woul d not have been di scharged but
for his union activity in order to establish a violation of Section 1153(c),
but in proving the discrimnatory notive of a di scharge, General Gounsel is

not required to produce direct
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proof of the enployer's state of mnd, but may rely upon circunstanci al
evidence. In "discharge" situations, direct evidence of intent is often a
difficult coomodity to obtain, and thus, circunstancial evidence nust suffice
as it may be all that is available to prove quite notive in any type of case.

NLRB v. Putnam Tool Gonpany. 290 F2d 663, 48 LRRM 2263 (6th dr., 1961).

B. :\Bher ently Destructive Gonduct Sandard for Inferring an | nproper
tive

NLRBvVv. GQeat Dane Trailers. Inc.. 388 US 26, 33; 18 L Ed2d 1027; 87 S

Q. 1702 (1967) sets forth the proposition that sone conduct effected by an
enpl oyer may be so inherently destructive of enpl oyee interests, that no
proof of anti-union notivation is required to find that a di scharge nay be an
unfair |abor practice under Section 8(c) [1153(c) ALRA] even though there was
no i nproper notive for the enpl oyer's behavior. Thus, there nay be an

I nstance where a di scharge was so inherently destructive of guarant eed

enpl oyee rights, that though this discharge nay have been justified by

busi ness consi derations and fl owed fromno enpl oyee anti-uni on ani nus, there

nmay nonet hel ess be a violation or unfair |abor practice.

DSOS ON GF THE | SSUES AND GONCLUSI ONS

A The Actions of Martori Bros. Vs Inherently Destructive
Toward Those Section 1152 R ghts Quaranteed Ponce and Hs Gew

Gounsel for Respondent correctly cites NNRBv. Geat Dane Trailer, Inc.

388 US 26, 33; 12 L H2d 1027, 87 S @ 1972 (1967), as the Suprene Court

| andmar k deci si on hol di ng that sone enpl oyer
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conduct is so inherently destructive of enpl oyee interests that it may be
deened proscri bed wthout need for proof of an underlying inproper notive.

Gounsel goes on to state that:

"The application of the inherently destructive conduct
standard for inferring discrimnatory notivation on the
part of enpl oyer is based on the type of consequences
whi ch flow fromthe conduct and the extent to which

t hose consequences were forseeabl e.” (Respondent's
brief, page 8 lines 13-15.)

The facts of the instant situation regarding the termnation of Ponce
and hi s crew show Respondent's actions to have had such a devastating i npact
on the Section 1152 rights of those enpl oyees involved that one nust find
that Martori Bros. has coomtted an unfair |abor practice regardl ess of
"underlyi ng motives" for its actions.?

Steven Martori testified that the make-up of the crews were different -
- that Sandoval and Martinez were his regul ar crews and Ponce was only a
repl acenent. Furthernore, Steven Martori testified and i ndeed an exhi bit was
entered (Respondent No. 5) to show that Ponce hired nore (Inperial Valley)
workers than the other crews during the nonth of Decenber.

Goncomtantly, as previously noted, nenbers of Ponce's crew (Jesse
Gorona, Heriberto Silva) and the UFWorgani zers (Mari o Pacheco and A berto

Gonzal es) further testified that Ponce' s crew

Y | will find, supra, that the direct and circunstantial testinony and

evidence offered along with the testinony of all parties lends itself to the
I nescapabl e concl usion that the Respondent did act wth anti-union aninus. In
ny concl usi ons above, however, | wll| assune enpl oyer was in fact notivated
only by a desire to inprove the quality of his |ettuce packs.
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as opposed to the other two crews, were "nmade up of California workers and
nore receptive to the Lhion." Thus, one is faced wth a situation (begi nni ng
on the first day of enpl oynent, Decenber 8, 1976), where one of the crews is
I mredi ately singled out as being "a CGalifornia crew" a "tenporary crew
(Respondent' s testinony), and a crewnore initially and subsequent!y
receptive to the union -- Ponce's crew

Edward Martori testified that he spent approxi nately one hour a day
wth each of the three crews, and that Steven Martori spent approxinately 20
mnutes a day wth each of the three crews. Likew se, both Seven and Edward
Martori testified that they were present in the nornings, but paid little
attention to the union organi zing efforts.

It is inconceivable that wth the tinme Edward and Steven Martori spent
wth the crews, and wth their observations of those crews in the norning
(even if there was no active interference wth the organi zati onal neeti ngs)
that they could not hel p but notice the increased union organizati onal
activities revolving around Ponce's crew Likewse, | find it hard to accept
the testinony of Edward Martori that all the crews wore union buttons in
equal nunbers. The fact that Ponce's crew eventual ly voted 35 to 2 in favor
of the union, would | end corroboration to the testinony of his crew nenbers
and uni on el ection organi zers that al nost every nenber of Ponce's crew wore
UFWbuttons as opposed to the crews of Martinez and Sandoval . Thus, the
| ogi cal conclusion to drawit that through their own observations of union
organi zational activities in the norning revol ving around Ponce's crew and

their observations of the nenbers

22.



of Ponce's crew wearing union buttons, Respondent (through Seven and Edward
Martori) nust have been aware that Ponce's crew-- the different crew, the
CGalifornia crew, the tenporary crew, the pro-union crew-- was just that, a
focal point for the UP\Wand a crew that woul d undoubt edl y support workers
organi zational activities.

As stated infrain a direct reading of Section 1152 of the Agricul tural

Labor Relations Act, there are certain inalienable rights given to workers
under the ALRA Wen the actions of an enployer interferes with

enpl oyees right of self organization, wth their right to form join or

assi st | abor organizations, to bargain collectively wth representatives of
their own choosing, or to engage in other consorted activities for the

pur pose of collective bargaining or other mutual aid or protection, an unfair
| abor practice has been coomtted. In this given instance, the pro-union
crew, the one crew out of three that was shown to be pro-union, was
termnated twenty one days into an organi zing drive and ei ght days before a
union election. It would seemprinma facie, that to single out pro-union
adherents for termnation at this critical tinme woul d have a "devastating

i npact” on the workers of Ponce's crewas well as all Martori Bros. workers,

and thus under Geat Dane Trailers constitute an unfair |abor practice.

In explaining the inport of NNRBv. Qeat Dane Trailers, Inc.,

Prof essor Robert A Gornan states,

"If the enpl oyer action has a 'devastating inpact' on Section 7
activities (1152), the Board nay find that action illegal, w thout need
for proof of anti-union aninus. Even if the enployer was in fact
notivated by a desire to preserve its business, this is not a defense.
In general, conduct wll be held
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to have a 'devastating inpact' if all union activists are

treated in a nmanner inferior to all enpl oyees who are not

union activists." (Basic Text on Labor Law -Uhioni zation

and Gol l ective Bargaining, at p. 338 (1976); enphasis

added. )

Respondent states that the "inherently destructive conduct” standard
for inferring discrimnatory notivation on the part of the enpl oyee coul d not
be applied in the instant case as "there were no i nescapabl y forseeabl e
consequences flow ng fromthe crew di scharge which carried indicia of an

illegal intent on behal f of Respondent. The only truly forseeabl e consequence

flow ng fromthe di scharge was the termnati on of poor quality packs in the
| ettuce harvest." (Respondent's brief at page 8.)

At the hearing, Steven Martori inpressed ne as an extrenely intelligent
individual, a person intinately aware of his business responsibilities and
the narketing procedures of his conpany. Wile Steven Martori testified that
he was "suprised' when a petition for election was filed, it stretches
credibility that he did not knowthat this petition for election was the
ultimate objective of the union organization canpaign. It flows |ogically,
then, that the termnation of an entire crew-- the only denonstrabl e pro-
union crew out of three working crews -- twenty days after enpl oynent began
and ei ght days before said election, would | ead to the forseeabl e

conseguences of not only depriving those termnated enpl oyees of the nost

basi c Section 1152 rights afforded them but woul d al so have a chilling
effect on all enpl oyees who woul d be voting in the forthcomng el ection. e
nmay infer that in fulfilling his obligations to his conpany, Seven Martori

bal anced the termnati on of Ponce and
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his crewin relation to "union organi zati on" as opposed to the conti nued
presence of Ponce's crew and the inferior work they were doing, and reached a
deci si on, whi ch he, as an enpl oyer, "shoul d' reach -- that Ponce and his crew
shoul d be i mmedi ately termnated when a substitute crew (Rodri guez) becane
avail able. (Again, | amassumng arguendo, that there was no anti-uni on
aninus on the part of Steven Martori.)

It is the responsibility of the Board to, however, bal ance the 1152
rights of the enpl oyee against the |ikew se sacrosanct right of an enpl oyer
to run his business in a profitable nanner. Indeed, as stated previously, in
a situation where the rights of the enpl oyer are not "inherently destructive"
of the rights of his enpl oyees, a valid economc justification behind
enpl oyer's actions coupled with |ack of anti-union aninus nust |ead the Board
to find that no unfair |abor practice has ensued.

In citing Tex Gal Land Managenent. Inc., 3 ALRB Nb. 14 (a case in

whi ch the Board enpl oyed the "inherently destructive" standard in finding an
unfair |abor practice), Respondent states that in the instant situation,

unli ke Tex Cal Land Managenent, "there was no illegal interrogation of

enpl oyees, there were no threats nade to enpl oyees concerni ng t he
conseguences of supporting the union, there were no denials of access, and
there were no assaul ts upon union organi zers." | woul d agree w th Respondent
that there has been none of the outrageous objective conduct in the instant

case as itemzed by the ALRB in Tex CGal Land Managenent, supra; nonet hel ess,

there has been conduct "inherently destructive" of rights guaranteed

enpl oyees
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by the Respondent. Wile the act of Martori Bros. in firing Ponce's crew nay

differ quantitatively with those acts cited by Respondent in Tex Gal Land

Managenent, Inc., there nonethel ess has been coomtted such an "inherently

destructive" act -- the firing of the only ostensible pro-union crewin the
mddl e of an organi zati onal canpai gn and ei ght days before an union el ection.
This one "act" and the effect therefromhad so chilling an effect on Ponce,

his crew, and indeed all Martori Bros. workers, that it qualitatively

fulfills the standard in being inherently destructive of 1152 rights of

enpl oyees just as the quantitative nature of the enployer's act in Tex Gl

Land Managenent, so too net the inherently destructive standard.

| amwell aware of the possibility of one attenpting to garni sh an
extrenel y dangerous precedence out of this ruling; that is, that an enpl oyer
woul d not be allowed to fire "union peopl e" for an economc reason (no anti -
uni on ani nus being present) in proximty to an election, or in the mdst of
an organi zati onal canpaign. My ruling here shoul d not be given so broad a
construction, and nust be examned in light of the specific fact
ci r cunst ances.

Here, Ponce's crew (Galifornia, pro-union, buttons) was easily singled
out fromthe two other crews. Wile enpl oyees testified that S even and
Edward Martori did not interfere wth the neetings and didn't seemto pay
much attention with the organi zation neetings, it is clear that all enpl oyees
were aware that their enpl oyer knew that an organi zati on canpai gn was taki ng
place. As to the quality of '"the work of Ponce's crew, Steven Martori stated

to Ponce that if he
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needed a fourth crew he woul d hire Ponce back, and thus one nust infer that
the qualitative standards of Ponce's crew were not utterly abhorent; that
Martori wanted Rodriguez's crew because they did better work, not that
Ponce's crew was so totally inferior. Lastly, the timng of the discharge,
ei ght days before the el ection, nust have | ed many workers to feel what
Jesse Qorona felt, when he said "they fired Ponce's crew because he was pro-
uni on. "

| thus find it to be reasonabl e and conpelling to find that given in
the special and Iimted cirucnstances brought before ne, the firing of
Adol fo Ponce and his crew on Decenber 30, 1976, was a violation of the
enpl oyees 1152 rights and constituted a violation of Sections 1153(a) and
1153(c) of the Agricultural Labor Relations Act.
B. The Termnation of Ponce's Oew Gonstituted an Unhfair Labor

Practi ce Uhder Sections 1153(a) and 1153(c) of the Code, in

"That the Enpl oyer's Anti-Uhion Ani nus Qutwei ghed Any Econom c
Justification

1. The lettuce weights

In his lengthly, but well presented brief, counsel for Respondent (in
di scussi ng the Martori change of payroll period during the union
organi zation) concludes that it was an "unfortunate coi nci dence" that such a
change shoul d take place at that crucial tine. In examning the entire
record of evidence presented, | find all too many "unfortunate coi nci dences"
for the Respondent as opposed to denonstrative proof offered by General
Gounsel and UFW-- proof that is contraverted only by bare testinony of the

Respondent .

The prinary reason given by Seven and Edward Martori for the

termnation of Ponce and his crewwas the |ight weight of Ponce's
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| ettuce packs -- the gross weight of Ponce's |ettuce conpared to the other
crews as well as the wde variance of the weight wthin Ponce's | oad. The
testinony of the Martoris was anply corroborated by that of Eddie Dorio,
the salesnan for Martori Bros. In extrenely colorful and unforgettable
fashion, M. Dorio related that approximately 50 or 60 percent of the

| ettuce sold by the conpany was above the "nostly narket," i.e. Martori
Bros. was selling premumlettuce above the price at which nost sales are
nade on a given day. Diorio testified that Martori Bros. |ettuce was so
out standi ng, that approxinmately 25 percent was sold at the "occasi onal
narket price" --a price approxinately 50 cents per box above the "nostly

narket." This testinony relating to the quality of Martori Bros. was
confirmed by Jimmy Pascho, a | ettuce broker and inspector.

Wi | e Pascho coul d not corment directly on the lettuce fromMartori
Bros. in the nonth of Decenber, Dorio testified that the work of Ponce's
crew in Decenber was so unsatisfactory that he (Dorio) was forced to
renegotiate 12 of the 34 or 36 truck and car | oads packed by that crew
Dorio further testified that buyers becane aware of the fact that Ponce's
crew packed inferior lettuce as to weight and wei ght variance, and t hat
during Decenber buyers woul d specifically request |ettuce whose carl oads
were narked with either Mor C (Martinez or Canarino) but not those narked
wth an A (Adol fo Ponce).

A close examnation of Eddie Dorio' s testinony, however, shows not

only sone vacillation, but also a true lack of any corroboration. D orio

first stated that "Ponce's crew was al ways

28.



the lowest in weight,"” but when confronted with the possibility (under cross
examnation) that Ponce's crewwasn't always the lowest in weight, Dorio
then said that Ponce's crewwas not the lightest all of the tine, but worst
insize and quality and worst in the variance of the weights wthin the
loads. At one point, Dorio stated that he kept records in the |ettuce
cooler regarding the lettuce quality according to the crewand that there
were possibly records containing information relating to the all eged
obj ections of buyers toward Martori lettuce (the Acrew. Assumng arguendo,
that Dorio was confused in what constitutes "records,” it was nonet hel ess
denonstrated by objective evidence that the only records substantiati ng
testinony in this instance were records submtted by General Counsel and UFW
to show that Ponce was neither the lightest crewin |ettuce weights nor that
his lettuce varied no nore than any other union crew
Li kew se, Steven Martori testified that he hinself was aware of the
w de variance in light weights of Ponce's crewin that he woul d wei gh the
| ettuce packs in the field. According to his brother, Edward Martori, Steven
Martori spent only approxi mately 20 mnutes w th each crew per day, thus one
nust question how valid are the wei ght observations of Steven Martori.
Martori, like Dorio, submtted no docunentati on to back up his testi nony.
General (ounsel, on the other hand, submtted exhaustive docunentation
whi ch woul d seemto counter the allegations of the Martoris, Diorio and ot her
Respondent w tnesses as to the problens with Ponce' s wei ght and wei ght

variance. Special attention shoul d
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be directed to Lhited FarmVWrkers Exhibit No. 5 and the truly reveal i ng
statistics displayed therein. The exhibit (entered into evi dence)
denonstrates the average wei ght per carton per day from Decenber 8, 1976

t hrough Decenber 30, 1976 for the three Martori Bros. crews. Satistics from
that exhibit were conpiled fromthe "weight tickets" as the | oads of |ettuce

were wei ghed on a public scale prior to being taken to the conpany cool er.

As nay be seen froman examnation of the exhibit, during the 13 working days
I n question, Ponce's crewwas the "lightest” for five days; Martinez's crew
was the lightest for five days; and Camarino's crew was the lightest three
days. In conpiling an average for the weight of the | ettuce cartons based on
all days which all three crews worked (13 of the 14 working days in
question), and using statistics conpiled fromthe weight | oad as they passed
over the public scale, one finds that the average weights for the three crews
varied by .5 pounds over the course of that 13 day period -- Ponce's crew
averaged 49. 01 pounds per box, Canarino's crew averaged 49. 21 pounds per box,
and Martinez's crew averaged 49.51 pounds per box. This direct statistical
evidence quite clearly overconmes the uncorroborated testi nony of Respondent,
and nost certainly corroborates the testinmony of General Counsel and UFW

W t nesses who stated the work of Ponce's crew was certainly no worse than
that of the other crews (especially inrelation to weights as per the
exhibit). It isinteresting to note that in the nonth of January, the crew
that replaced Ponce (Rodriguez's crew) conpiled an average wei ght per carton
of 50.51 pounds, as conpared with the weights of the other crews (51.11 and

51 .61 pounds) and thus in fact was nore than one
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pound |ighter than the best working crew, a discrepancy greater than that of
Ponce' s in Decenber. Likew se, fromFebruary 1 through February 11, the
Rodriguez crewwas 1.3 pounds |ighter than that of the best working crew and
fromFebruary 14 through February 25, Ponce's repl acenent crew (Rodri guez) was
again the lightest crew averaging in fact 1.62 pounds |ighter than the
heavi est crew s cartons.

Attached to this exhibit are further statistics which examne the other
chief conplaint of respondent, the range of weights of an average box by a
load. In determning this figure, counsel for Whited FarmVWrkers took the
hi ghest wei ght reported within a load and the | owest reported in a | oad,
subtracted one fromthe other to obtain the naxi numvariance, and di vided sane
by the nunber of boxes to achieve an average range. In conpiling these
statistics, UPWdid not use conbi nation | oads or | oads of over 300 in an
effort to obtain the utnmost accuracy. Approximately close to 90 percent of
all |oads were 300 cartons so one mght say conclusively that these statistics
were based on 90 percent of the | ettuce harvested by Respondent in Decenber.
These statistics showthat the range of weight of an average box by |oad is
equal ly well distributed as the gross weight, and that the testinony of
Respondent falls before hard figures. These nunbers show that for the 13
wor ki ng days where all three crews worked, Ponce's crew had the hi ghest wei ght
variance for five days, Camarino's crew had the hi ghest wei ght variance for
five days, and that the crew of Martinez had the hi ghest weight variance for
three days. It is interesting to note that over this tine period i n question,
the best crew s variance (Martinez wth the w dest range on only three days)

exceeded the "worst"” day
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of Ponce on two occasions (Martinez 9.7 pounds and 6.7 pounds vari ance,
conpared to Ponce's worst excess of 5.9 pounds variance).

To counter these persuasive statistics, Steve Martori stated that
these statistics were not used in determning the weights of |ettuce packed
by his crews and goes on to repeat that his decision to termnate Ponce was
based on his (Martori's) own personal observations. "I don't use wei ght
tickets as far as the crews are concerned. | did not use weight tickets in
deciding to layoff Ponce's crew" Steven Martori further testified that in
Arizona only 10 to 15 percent of the |oads are wei ghed on public scal es as
opposed to 90 to 95 percent of the loads used in Galifornia, and thus it was
natural for himnot to rely on weight tickets. Wile | can readily accept the
fact that Respondent does not rely on these weight tickets, | nonethel ess
cannot overcone what these weight tickets denonstrably show e nust assune
that the personal observations of Seven and Edward Martori were tainted by
the fact that they knew the pro-union attitude of Ponce's crew, and that this
"notivated" their feelings that Ponce was packing the |ightest packs with the
nost variance in weight. e nust question how nany boxes can be wei ghed
wthinaload "inthe field" to obtain accurate statistics as to the wei ght
variance in a crew-- especially wth the anount of tinme that Steven Martori
and/ or Edward Martori spent with each crew | amsure that personal
observation is necessary to insure quality, and that some concl usions can be
nade from personal observation, but w thout any docunentary evi dence backi ng
either the weight or weight variance all egations of Respondent, that great

pr eponder ance
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of evidence lies wth General Counsel and UFW and one nust concl ude t hat
the di scharge was notivated by anti-union ani nus rather than economc
not i ves.

Respondent has also attenpted to illustrate that the quality of
Ponce's crew was |lower than that of the other crews by reason of the "turn-
over" in his crew, Respondent's Exhibit No. 6 shows that during the 16 days
i n which Ponce's crew was enpl oyed, 101 peopl e were hired, as opposed to 88
peopl e for Johnny Martinez and 71 peopl e for Canarino Sandoval . As the
evi dence shows no real disparity between the wei ghts packed by each crew or
the variance of these weights, one nust assune that Respondent's own exhi bit
indeed fortifies the position of General Gounsel and UFWin stating that
Ponce's crew was nade up nore of California "pro-union people" as opposed to
the "Arizona and anti-union crews" of Martinez and Sandoval . Certainly, nore
| ocal peopl e were hired by Ponce than the other two crews. Indeed, at one
point Steven Martori testified that Ponce had over-hired on sone occasi ons
and thus danaged the conpany. This statenment was refuted by Ponce who
testified that he woul d often have to add on and take off people fromhis
crewnore than the other crews, and woul d seemto be verified by UFWExhi bi t
No. 6 show ng the total nunber of enpl oyees working per day, per crew for
Respondent in the nonth of Decenber 1976. That exhibit shows that whereas
the crew of Canarino Sandoval varied between 30 and 39 enpl oyees t hr oughout
the nonth of Decenber, the crew of Ponce varied from28 to 44 throughout
that tine; this variance being at the direction of Steven Martori and Edward
Martori in relation to how many trios they woul d w sh working on a specific

day.
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2. The change in the payrol| date

(obviously, there are two interpretations one can give to Martori Bros.
deci sion to change the accounting and pay period of their conpany on January
1, 1977. It is indisputable that by changing their work week from Saturday
to Friday on January 1, 1977, the crew of Adol fo Ponce was di senfranchi sed
fromvoting in the upcomng el ection. Ether this change was effected to
specifical ly disenfranchi se that pro-union crew, or, as Respondent states, it
was an "unfortunate coi ncidence" that Martori nade his payrol| change at that
tine.

It seens |ogical to agree wth the testinony of Steven Martori that the
tine to nake a change, in the accounting week of one s conpany is January 1,
1977, and especially nore so when that particular date falls on a Saturday,
the date to be the first day of the "new' working week. Likew se, one nay
agree wth Martori that wth a work week ending on Friday, the workers woul d
be abl e to receive their checks sooner, and nore in line wth the workers'
"end of the week." Again, however, the evidence offered both through testinony
and docunentation, showthat this "unfortunate coi nci dence" appears nore to be
an ill-concei ved pl an by Respondent to di senfranchi se Ponce's crew rather than
altruistically notivat ed.

As stated supra, Mchael Valdez testified that on January 8, 1977,
Seven Martori told himthat the appropriate payroll period for the upcom ng
uni on el ection woul d be Decenber 27, 1976 through January 2, 1977, that there
were approxi mately 150 eligi bl e enpl oyees who woul d be voting, and that he

(Martori) woul d not use the
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previ ous Teanster election as a bar to the upcomng UFWel ecti on. Per haps,
Seven Martori was only a victimof bad advice fromhis counsel, Ivan Al en,
rather than any deep rooted anti-union feelings of his own, but subsequent
event s nonet hel ess show anti-union aninus on his part, and al so denonstrate
the flinsiness of the tenability of a true payroll change. n January 10,
1977, acconpani ed by lvan Alien, Steven Martori presented the ALRB agent wth
an enpl oyer response to the petition for el ection, show ng that the payroll
period in question was fromJanuary 3, 1977 to January 7, 1977, that there
were 200 enpl oyees to be eligible rather than 150, and that the Teanster

el ection woul d subsequently be a bar to any UFWel ection. | can accept S even
Martori's testinony that he had crossed out 150 and witten 200 on this
response after checking his records, and | can al so accept the contention
that an enployer is allowed to change his mnd, and that after di scussions
wth lvan Allen he (Steven Martori) decided to assert the previous Teanster
el ection as a bar to the upcomng UFWel ection. Wat is inpossible to

swal | o, however, is the change in the payrol| period.

Steven Martori testified that approxi matel y Decenber 20, 1976, he had
nade up his mnd to change the payrol| period, where the Martori Bros. work
week woul d thus begin on January 1, 1977. However, payroll records were
I ntroduced into evidence (General Gounsel Exhibit No. 14) -- the payroll
records of the Respondent -- which show, as had been the case for a nunber of
years previously, that the work week ended Sunday, January 2, 1977, as

always. Smlarly, payroll checks issued for that week indicated the week
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endi ng Sunday, January 2, 1977, not a new week begi nni ng January 1, 1977 or
a week running January 3, 1977 to January 7, 1977 as Martori testified.

Li kew se, a payroll check of Respondent was introduced into evi dence (UFW
Exhibit No. 1) which shows that the salary of Heriberto Slva for the

second week of January illustrates a pay period endi ng on Sunday, January

9, 1977, as usual! HEther the so-called change of work week had not yet
taken place, or at the very |l east, personnel wthin Respondent's payroll
office itself were ignorant of any change in payroll periods for at |east
several weeks after this change had all egedly taken pl ace.

Additional Iy, evidence of this illusorary change of payroll periods
can be inferred fromlists of crews submtted for purposes of identifying
who woul d be eligible to vote in the upcomng el ection. The list for
Ponce's crew (the list submtted for those crews which worked up until the

week endi ng January 2, 1977) was on a conputer print-out (General QCounsel

Exhibit No. 12a), whereas the list submtted for Rodriguez's crew (the
repl acement crew w th "work week" ending January 7, 1977) was typed out.
e nust question if the conputer had truly been reprograned to illustrate
the new wor ki ng week as Respondent has testifi ed.

As stated, supra, circunstantial evidence wll suffice to show notive
of anti-union aninus, as often that is all that is available to prove
"notive" in any type of case. NLRB v. Putnam Tool Conpany, 290 F2d 663, 48
LRRM 2263 (6th dr., 1961). Likew se, the Board nay draw reasonabl e

inferences fromthe evidence before it (Republic Aviation Corps v. NLRB,

324 US 793, 16 LRRMI520 (1945)). In NLRB
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v. Byrd Machi nery Gonpany, 1961 F2d 589 (1st Qr., 1947), the Court states

that "...direct evidence is sel domattai nabl e when seeking a probe in
enployer's mnd to determne the notivating cause of his actions (citations).
Moreoever, the weight to be accorded the inferences by the Board (that the

di scharge was discrimnatory) is augnented by the fact that the explanation
of the discharges offered by the respondent did not stand up under scrutiny."
As stated to this point, scrutiny of the evidence corroborating the testinony
and the testinony itself leads to anti-union aninus on the part of the
Respondent in changing his payroll date to di senfranchi se the crew of Ponce,
and simlarly a lack of economc justification for the enpl oyer's action

whi ch coul d outwei gh this anti-union ani nus.

3. Qher evidence re weights

In General Gounsel's Exhibits Nos. 15, 16 and 17, General (ounsel
attenpts to further verify objectively that the quality of the |ettuce picked
by the three crews, both wei ght-w se and quality-w se, was essentially the
sane. Wile this evidence seens | ess dranmatic and concl usi onary than the
wei ght | oad evi dence heretofore nentioned, it is nonethel ess worth commenti ng
on at this point. General Gounsel Exhibit No. 16 is a conposite of
i nspections conducted of Martori Bros. fields by Inperial Gounty inspectors
t hroughout the nonths of Decenber 1976 to February 1977. Throughout the day,
a county inspector wll goto the fields and viewthe entire crop; in fact,
said county inspectors are required to i nspect a conpany field several tines
inaday. As seen fromthe exhibit, the remarks nade by the different

I nspectors on the quality of |ettuce
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are substantially consistent throughout this period. The quality of |ettuce
for the nonth of Decenber 1976 (as evidenced by the remarks of the county

i nspectors) is basically indistinguishable fromthe quality of |ettuce for
the follow ng two nonths. The county agricul tural conm ssioner is enpowered
to issue violation notices when the quality of the |ettuce does not conform
to standards established under the Food and Agricultural Code. These notices
are known as "red tags," and were subpoenaed by General Gounsel (General
Gounsel Exhibit No. 15) for the period of Decenber 1976 through February 1977
of Martori Bros. No red tags were issued in the nonth of Decenber 1976 (when
Ponce's crew was working) but there were two red tags issued for Respondent's
lettuce in the nonth of February 1977 for poor crew perfornmance.

Li kew se, federal inspections are conducted of |ettuce in the cool er
which is going to be shipped out of the country (in this case Martori |ettuce
to Canada). These inspections certify the grade of quality of lettuce, and in
undertaki ng these i nspections a federal inspector will take one sanpl e per
100 cartons at random General Gounsel Exhibit No. 17 relates to the Martori
federal inspection certificates and field notes, and |ike the County
i nspections shows no significant deviations in the grade of lettuce (quality
of lettuce) from Decenber 1976 through January and February of 1977. Again, |
woul d state that the above evidence is certainly not conclusive of itself,
but is one nore attenpt of General Gounsel and counsel for UFWto corroborate
their testinony with docunentary evidence. Had Respondent been able to

provi de any docunentary evi dence what soever
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to back up the testinmony of Steven Martori, Edward Martori and Eddie Dorio,
| may have taken a far different stance in reaching ny decision. Based on
what was of fered, however, the evi dence seens overwhel mngly denonstrabl e
that the bare testinony of Respondent will not stand.

4. Qher acts of Respondent illustrating anti-union ani nus

It is undeniable that there is a | ack of denonstrabl e anti-uni on ani nus
on the part of Seven Martori or Edward Martori wth regard to the union
organi zation neetings held in the nornings. Oh the day of the union
el ection, however, January 1977, both Steven and Edward Martori passed out
a leaflet (Gneral Gounsel Exhibit No. 5) allegedy conparing what workers
currently have and what they woul d have under the Uhited Farm \WWrkers. Many
of the not benefits in that |eaflet passed out by the Martoris were benefits
available to the field workers of Arena Inperial -- specifically, there were
no "nedical services in Mxicali," no "vacation benefits,” and no "pensi on
benefits.” In testinony, Seven Martori stated that he thought the Teanster
contract was in effect, and that this was the inportance in listing the
Teanster benefits nentioned in the leafl et he dissemnated. It was pointed
out through cross-examnation, that no matter who won the ensui ng el ecti on,
the Teanster contract woul d not continue, and Martori was asked the question
of what rel evance the Teanster benefits would then have in the election. Hs

reply was "None, | guess." Steven Martori also stated that prior to hinself
and Edward Martori handi ng out the panphl et, he did not check the statenents

contained therein for accuracy. Wile
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Section 1155 of the Labor Code specifically provides that the expression of
views, argunents, or opi nions does not constitute evidence of an unfair |abor
practice where there is no threat of reprisal or force or promse 1lof benefit,
it woul d nonet hel ess seemthat the msleading nature of this panphl et goes
further to showing the true feelings held by Steven Martori towards a UFW
victory. | would repeat that Steven Martori inpressed nme not only as an
intelligent individual, but one who operated w th conpetency and foret hought .
| cannot accept his statenent that he did not "check out for accuracy" this
panphl et before distributing sane.

Wth the above nention of the alleged "Teanster contract,"” it is
inportant to note that in discussing sane, Steven Martori evidenced virtually
no know edge of the provisions of that contract. In justifying the termnation
of Ponce, however, Martori relied not only on Ponce's poor perfornance, but
also on the fact that Rodriguez had "seniority" to Ponce according to the
Teanster contract. The definition of "seniority" and what it neant to Seven
Martori and the relation, if any, that it had under the alleged "Teanster
contract” changed quite often throughout the hearing. |t appeared as the
testinmony progressed the basic assertion of Seven Martori was that Ruben
Rodriguez hinsel f had nore seniority than Ponce, and this was just one ot her
consideration taken into account in the firing of Ponce. In actuality, under
the Teanster contract (General Gounsel Nbo. 4), a discharge to replace a
foreman with another foreman of nore seniority would be a violation of that
contract. The enpl oyer is under a duty to check the seniority list for each

of the
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enpl oyees without regard to the foreman's seniority, and thus, the forenan's
seniority alone would not be justification to the replacenent of an entire
crew

Seven Martori also testified that throughout the nonths when Ponce
worked in Aguila and later in Inperial Valley for Martori Bros., that he
(Martori) had kept in contact wth Rodriguez and woul d have eventual |y re-
enpl oyed Ruben Rodriguez. Martori testified that in Decenber in the
Inperial Valley he had thought both Ruben Rodriguez and Adol fo Ponce coul d
have wor ked toget her but that Rodri guez and Ponce coul d not agree to share
responsibility. Wiile the testinony i s sonewhat anbi guous, it appears as if
Martori was still saying during the hearing that he woul d have al | owed
Rodriguez and Ponce to work together, if they could have worked it out,
rather than the outright firing of Ponce. If this was truly his intention,
it seens that wth a word fromhimto the two forenan, any internal
difficulties between these two mght have been worked out, and Martori's
ends coul d have been net.

An enployer is free to discharge his enpl oyees for business reasons
even though an incidental effect is the removal of potential union votes in

an upcomng el ection. Wnchester Spinning Gorp. v. NLRB, 402 F2d 299 (4th

dr., 1969) GQven all that |I have outlined above, however, there is no

ot her conclusion to draw but that the di scharge of Ponce and his crew was
notivated by a desire of Respondent to termnate a pro-uni on, "unknown
guantity" crew, wth that of a "l ess union crew' that would be nore
nal | eabl e to enpl oyer interests -- that the firing of Ponce and his crew was
not "incidental" to the upcomng el ection and that Respondent actively

desired
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to influence the outcone of the union election by the termnation of Ponce

and his crew

C Respondent Miolated Section 1154.6 of the Labor Code Wen It Hred Ruben
Rodriguez's Oewto Repl ace That of Ponce

A ven ny concl usions and the examnation of the evidence as set forth
inthis decision, it follows apriori that the hiring of Ruben Rodriguez's
crew-- the Arizona crew -- eight days before the union election coupl ed
wth the termnation of Ponce's crew, constitutes a violation of 1154.6.

Wiile Seven Martori testified and Ruben Rodri guez corroborated that
in their tel ephone conversations, Martori never asked Rodri guez how he or
his crewwould vote in the union elections, it is obvious fromall the facts
heretof ore di scussed infra, that Martori knewin hiring his "Aizona
forenan" he woul d be achieving a crew |l ess pro-union than that of Ponce's.
Indeed, it would seemthat virtually any crewthat Martori mght have hired
woul d have been | ess pro-union than Ponce's, and Martori had nore than anpl e
reason to believe that this mght be the case as he knew that Rodriguez had
previously worked with Martinez and Sandoval in Arizona (see previous
agrunments for testinony relating to conparison of California and Arizona
crews and their union attitudes).

The fact that Rodriguez's crew eventually voted 24 to 14 in favor of
the UFWin the election is not relevant to the purpose behind the hiring of
said crew and once again, it seens evident that given ny previous decisions
that Martori Bros. coormtted violations of Section 1153(a) and (c) in the
di scharge of Ponce's crew it follows all but automatically that § 1154.6

was viol ated as
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soon as Martori "wllfully arranged for persons to beconme enpl oyees for the
primary purpose of voting in elections" no natter how those persons

eventual |y vot ed.

D Respondent Vi ol ated Section 1153(a) of the Act by D schargi ng The
Super vi sor Adol fo Ponce

Quite clearly, Adolfo Ponce falls within the term"supervisor" under
Section 1140.4(j) of the Act, and therefore does not cone under the same
protection af forded "enpl oyees” under the Agricultural Labor Relations Act.

General (ounsel does state a nunber of cases, however, which have
found a violation of Section 8(a)(l) [Section 1153(a)] where the enpl oyer
has di scharged a supervi sor because of his union support. Roper Gorp., 213

NLRB No. 19 (1974), 87 LRRM 1657; Vadu of Cakl ahoma, Inc., 216 NLRB No. 135

(1975), 88 LRRM6131. This is not the present instance, however, as no
testinmony was offered that Ponce hi nsel f evidenced any support for the
Uhi ted Farm VWrkers.

g critical inport, however is Talledega Gotten Factory, 106 NLRB 295
(1953), 32 LRRV 1479, enforced 213 F2d 591. |In Talledega Cotten Factory,

Inc., the enpl oyer di scharged supervisory personnel immediately after a
union victory in an NLRB conducted el ecti on. The court held that the

"di scharges plainly denonstrated to rank and fil e enpl oyees that this action

was part of its plan to thwart the self-organizational activities and

evidenced a fixed determnation not to be frustrated inits efforts by any
hal f hearted or profunctory obedi ence fromits supervisors.” (Enphasis
added. )
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Aparallel lies in the case at hand. The firing of Ponce

woul d obvi ously have a chilling effect upon the rank and fil e enpl oyees

whi ch woul d thus inherently interfere wth their right to self
organi zation. Here, the effect was immedi ate as Ponce's firing was in
fact a dismssal of the entire crew

Indeed, it would be illogical to find any other conclusion, as it
was the firing of Ponce that "led" to the discharge of his entire crew --
conpl etely estopping that crew fromany and all of their Section 1152
rights.

M
HER BERTO Sl LVA
A The D scharge of Heriberto Slva

Heriberto Silva first began work in the |l ettuce over 14 years ago,
working variously as a folder, cutter, packer and closer. In the fall of
1976, S lva first began work for Martori Bros. where he worked in Aguil a,
Arizona in Ponce's crew as a fol der.

O Decenber 8, 1976, S lva went wth Ponce's crewto the Inperial
Val ley and continued to work wth that crew Throughout the fall and
wnter nonths while working for Martori Bros., S lva did not recei ve any
conpl aints about his work. To the contrary, in Decenber 1976, S even
Martori wote a letter to immgration officials on behalf of Slva s wfe
stating that S lva woul d have future enpl oyment with the conpany (General
Gounsel Exhibit No. 9).

S nce 1971, S lva has been an active nenber of the United Farm
Wrkers and has participated in three or four strikes and one boycott.

The testinony is upcontroverted that during the period
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S lva worked wth Respondent in Inperial Gounty, he becane one of the |eading
uni on activists wthin the conpany. S lva would pass out leaflets to the
crews, help obtain signatures for authorization cards, speak to other workers
about the union, wear union buttons to work, attend organi zati onal neetings
each norning, and was personal |y responsi bl e for obtai ning the signatures of
nmany of Ponce's crew on UFWaut hori zati on cards. Many of these organi zati onal
activities took place in the norning while the crews were waiting for the ice
to nelt before proceeding wth their harvesting, and in the general presence
of conpany supervisors (Edward or Steven Martori).

O Thur sday, Decenber 30, 1976, Ponce's crew was tol d (through Ponce)
that they would be laid off for a few days and coul d begin work again on the
foll owng VWdnesday. As Slva was in hard financial straights, he asked
Seven Martori to transfer himto another crew until the fol |l ow ng Vdnesday.
Seven Martori agreed to let Slva "cut and pack" for a few days wth
Canarino's crew, and that he could return to his fol der position on Védnesday
when his own crew cane back.

Oh Wdnesday, January 5, 1977, Ruben Rodriguez and a crew nade up of
many "Arizona workers" cane to work for Martori Bros. in place of Ponce's
crew Slva s testinony strongly relfected his belief that the repl acenent
of Ponce's crewwas due to the "threat" that Ponce's crew posed to Martori

Bros. because of their evident support of the Uhited Farm \Wrkers.

45.



Slva nowfelt that he rightfully bel onged in the fol ding position of
Rodriguez's crew According to Slva, the position shoul d have been his, as
the folder in Rodriguez's crew had not worked for Martori Bros. before, nor
had he even worked as a folder. Thus, wth sonme anger over the firing of
Ponce's crew, and with resentnent over the fact that he had not received the
position of folder in the replacenent crew, S |va approached Edward Martori
Seven Martori and Canarino Sandoval in the fields on January 6, 1977, to
voice his conplaints. A this neeting, Slva told the group that he shoul d
be folding rather than cutting or packing and that he thought an injustice
had been coomtted both agai nst hinself (in not being a fol der) and agai nst
the nenbers of Ponce's crew (in being fired).

Later that sane day, Heriberto S lva had an additional conversation
wth Steven Martori where Edward Martori was present. Steven Martori asked
Heriberto S lva what his problemwas and Slva replied that he was angry t hat
Martori was bringing in another crew and anot her fol der, and agai n repeat ed
that as he had folded wth Ponce's crew, he wanted only a fol ding position,
"R ght anay, today." Steven Martori told Slva he could begin to fold the
next day, but perhaps in a crewother than Rodriguez's, and S lva replied, "I
said no, because | thought it was unjust as | was the only one working from
Ponce's crew Steven said to take the job the next day or nothing, and then
he left. | started yelling 'viva Chavez’ and that the worker's woul dn't
suffer anynore after Chavez won, Steven was so nad he was pulling his hair

out when he left the field."
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At the end of work that day, S lva went to the office to see Seven
Martori in order to "clear up the situation and find out whay ny real
posi tion woul d be the next day." In an enotional and angry tone, S|va asked
Seven Martori if he woul d have the folding job on the foll ow ng day, and
again repeated that he had wanted to fold "not the next day, but today."
Seven Martori told Slva, "Eddie, if you get a conpany you can run it the
way you want; if you want the folding job tormorrow, it's yours. This is ny
conpany and | amgoing to run it ny way." Slva, then declared, "Does that
nean |'mfired? Does that nean |'mfired?" Wile Martori then replied, "Eddie
(Slva), if that is the way you want it, then you are fired."

The next day, Eddie S lva returned to the Martori fields in the
presence of the union organi zer, Maria Pacheco. Eddie S lva and Maria
Pacheco were passing out |eaflets, while standing on an approxi nately four
foot wde strip of land parallel to a drainage ditch. It was unclear whet her
or not that |and was physically on Martori Bros. property. As Steven Martori
ordered Eddie S lva to | eave the conpany property, Slva replied, "Wy don't
you cone over and nake ne." A conversation ensued where Martori expressed the
opi nion that Slva should work for another conpany in the Inperial Valley,
but Slva replied, "M peopl e need ne here."

O Friday, January 7, 1977, Slva received his termnation check. It
isvitally inportant to note that inrelation to the termnation of Ponce' s
crewthat this check tendered to S lva reflects the "pay period endi ng

Sunday, January 9th" (UFWExhibit No. 1).
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Later on January 7, 1977, ALRB agents Maria Leslie and David Ariznendi
went to Martori Bros. office to further discuss the situation. O January
8, 1977, S lva received a tel egramfrom Respondent with an offer to return

to work, and Slva returned to work on January 10, 1977.

B. (oncl usions of Law The D scharge of Heriberto Slva Vés
Not a Molation of Sections 1153(a) or 1153(c) By Mrtori
Br os.

Wil e General (ounsel directly points out that presentation of
grievances over terns and conditions of enpl oynent is certainly a protected

activity (NLRB v. Kennanentel Inc., 182 F2d 817, 26 LRRM 2203 (3rd dr.,

1950)), and that |ikew se an enpl oyer cannot |awful |y di scharge enpl oyees
out of resentnent for the pressing of their rights under the Act (Qullett

Adn G. v. NLRB, 175 F2d 499, 25 LRRM 2340 (5th dr., 1950)), it nonet hel ess

follows that an enpl oyee nay be discharged at any tine for acts which are
not protected by the Act; e.g. where justified anger towards an enpl oyer
goes beyond the grounds of reason, and where open attenpts are nade to
"goad" the enpl oyer into discharge.

d all of the testinony given at this lengthly hearing, the two
i ndi vidual s spending the greatest tinme on the wtness stand were S even
Martori and Heriberto Slva. Wile they are comng fromtwo different
worl ds, one a part owner and head of the lettuce operation of a |large
agricultural grower, and the other a field worker for 14 years, | found rmany
simlarities between the two -- they both are extrenely conpetent in their
respective real ns, both are convinced of the righteousness of their

positions, both are
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intelligent and nake good w tnesses, but perhaps nost inportant of all, both
are extrenely proud individuals. | believe that nore than anything el se, it
was the pride" of Heriberto Slva, finding hinself in a position where he was
the only nenber of Ponce's crewstill to be working for Martori Brothers
(Slva had stated that he was in bad financial straights and needed the job)
but at the same tinme unconfortable in this position, that virtually led him
into the insubordi nate and unwarranted conduct which ultinately caused his

di schar ge.

The di scharge of Heriberto Slva on January 6, 1977, was not notivated by
anti-union aninus. Martori was aware of S lva s union activities when he agreed
to let himcontinue working after Decenber 30, 1976. Fromtestinony offered, it
appears that Heriberto S lva was the only nenber of Ponce's crewto directly ask
Seven Martori for a job, and Martori agreed. Martori was put in an unconiortabl e
posi ti on when approached by S lva for enpl oynent. To decline to hire S |va woul d
have clearly shown anti-union aninus as (unlike Ponce, according to Martori)
Slva was admttedly a good worker. Likew se, Martori had previously sent a
telegramto Slva' s wfe stating he could remain in Martori Bros. enpl oy (General
Gounsel #10)

ne can inmagi ne the frustration building up wthin Slva in the early days
of January, know ng that a union el ection was | mmnent and wondering whet her or
not Ponce's crewwould be returning. O January 5, 1977, when Ponce's crew did
not return, Silva' s anger and frustration reached the boiling point which
nmani fested itself in the conversations held wth Steven Martori on January 6,

1977 (supra).
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Certainly if Slva's comments had been limted to his request for a
folding position and criticismof a firing, | woul d have no choice but to
find at the mninuma violation of Section 1153(a) for his subsequent
discharge. Slva did not stop there, however, as he denanded the "fol di ng
job now" and told Steven Martori he woul d take the folding job or nothing.
| do not believe that Martori's reply, that "you can have the fol ding job
the next day if you want it, take it or leave it," was unreasonable -- the
unreasonabl e action was that of Slva denmanding a folding job "on this day."
| believe it was anply nmade clear to S lva that he was not termnated, but
nonet hel ess Silva continued to ask, "Aml fired? Anl fired?" The firing did
i ndeed take place, but | believe that Steven Martori was |eft wth no other
choice at this tine.

Inthis instance, unlike the discharge of Ponce's crew, there was no
anti-union aninus. As stated previously, | amconvinced that Seven Martori
was aware that Slva was a uni on organi zer, but here this was not the
notivating factor behind the firing of this one individual.

General ounsel cites NNRB v. M & B Headwear Conpany, Inc., 349 Fad
170, at 174, 59 LREM 2829 at 2832 (4th dr., 1965) for the holding that an

enpl oyer cannot provoke an enpl oyee to the poi nt where that enpl oyee coomts
an indiscretion and then rely on sane to termnate that enpl oynent. In

M & B Headwear Gonpany, Inc., supra at 174, the Gourt hol ds that:

"W hold that when a layoff is discrimnatory a rehiring of
the injured enpl oyee cannot be avoi ded by reliance on her
| ater unprened tated and quite understandabl e out burst of
anger that in no way harns or inconveni ences the enpl oyer."
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Again, | repeat that Slva was justified in anger over the
discrimnatory |ayoff of his crew but that Slva hinself mssed no working
days as he was i medi ately rehired by Martori. Thus, where comment by S |va
inrelation to the firing of Ponce's crew woul d be protected, and where
Slva wuld nost certainly be allowed to voice his feelings of his union
towards his enpl oyer and even his job preference, one nust bal ance the
outrage done to S lva hinsel f against the verbal abuse and goading S |va
perpetrated upon his enployer. Wth special note that the "di scrimnatory
| ayof f" of Ponce's crewdid not truly injure Slva, the bal ance nust sw ng
towards the enployer in this instance in that Slvas anger and goadi ng went
beyond his Section 1152 rights and that Slva' s termnation on January 6,
1977, was justified.

Section 1152 rights -- the bill of rights for agricultural enpl oyees
-- are absolute in their own frane of reference. They do not prevent an
enpl oyer, however, fromexercising the prerogatives of hiring or firing so
| ong as those enpl oyee rights (Section 1152) are not infringed upon. A the
risk of being repetitious, let ne repeat that in the instant case an
examnation of the two protagoni sts and the ani nosity between t hemgoes far
in helping ne arrive at this decision. Wile Seven Martori had no | ove for
Heriberto Slva, Slva's feeling towards Martori was coupled wth the
outrage Slva felt for the di scharge of Ponce's crew, and his own per sonal
outrage at not being allowed to fold. In fact, it would seemthat S |va was
al so voicing his concern over the entire capitalistic systemthrough which

grower - enpl oyee rel ati onships currently exist.
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Wi le this concern, and Slva' s actions mght in one context be taken as
"protected activities under Section 1152," in the context before ne | feel
they have passed the bounds of reasonabl eness and went toward the real mof
"goadi ng" Martori and i nsubordination.

As S lva was not engaging in protected rights under Section 1152 of
the Labor Code, | find his discharge on January 6, 1977, not to be in
violation of either Section 1153(a) or Section 1153(c).

M
REMEDY

Havi ng found that Martori Bros. has engaged in certain unfair |abor
practices wthin the meaning of Sections 1153(a) and (c) of the Act, |
shall recommend that they cease and desist therefromand take certain
affirmati ve action designed to effectuate the policy of the Act.

Havi ng found Martori Bros. has unl aw ul Iy di scharged Adol fo Ponce and
his crew | wll recommend that Respondent be ordered to nake whol e Adol fo
Ponce and his crew for any | osses they nay have incurred as a result of
their unlawful discrimnatory action by paynent to Adol fo Ponce and his
crew of a sumof noney equal to the wages they woul d have earned fromthe
date of their discharge to the date of the end of the then current |ettuce
harvesting season at Arena Inperial, said season commenci hg on Decenber 8,
1976, and that said nonies shall be paid, together wth interest thereon,
at the rate of seven percent (7% per annum and that |oss of pay and

interest be confuted in accordance with the fornula used by the
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National Labor Relations Board in F, W Wol worth Conpany, 90 NLRB 289
(1950), and Isis P unbing and Heating Conpany, 138 NLRB 716 (1962).% | will,

however, take the unusual step of not ordering reinstatenent along wth this
back pay order. Re-instatenent is not a necessary part of a back pay order

(Qosett Lunbar Conpany, 8 NLRB 440 (1938)) and envi si oni ng ot her appropriate

renedi es to i nsure enpl oyee know edge of the unfair |abor practices of
Respondent, | woul d grant the enpl oyer the latitude of not having to
specifically rehire Ponce and his crew It should be made abundantly cl ear
that the failure to order reinstatenent in this case is by no neans neant to
| essen the responsibilities of Respondent for the commssion of his unfair

| abor practice, or toinply nerit in the argument of Respondent.

In deciding not to re-instate Ponce and/or his crew | amconsidering a
variety of factors. Frstly, | feel that one of the raison d etres of the
Act is not only to preserve the rights of enpl oyees [Section 1152], but to
renedy enpl oyer wongs in a fashion to insure that the enpl oyer wll not
repeat his violations of the Labor Code. | feel the renedi es outlined herein
w Il "nmake whol " Ponce and his crew for the economc injustice he has
suffered as well as (by posting, reading and nailing the notice attached
hereto) insuring that Respondent wll not lightly repeat his illegal acts.

Evi dence was presented that Ponce had previously work as assi stant

forenan to Rodriguez while enpl oyed by Martori Bros., and | do

¢ Tall edga Gotten Factory, supra, allows a supervisor "back pay' where
enpl oyer coomts a Section 8(a)(l) violation.
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feel that in spring of 1976, Rodriguez woul d have been the first choice of
Respondent as foreman if he (Rodriguez) had been available. It is quite
possible that in future harvests after the winter 1976 | ettuce harvest,
Respondent rmay have hired Rodriguez over Ponce. | think it is fair that
Respondent be given this choice in the future, but this decision should in no
nmanner |lessen ny ruling in the instant case -- that Rodriguez was hired in
January of 1977 to influence a union el ection and to repl ace a "uni on crew'
rather than solely by "enpl oyer preference"” or Ponce's alleged inferior work.
| have no doubt that but for the union el ection, Respondent woul d have waited
until after the harvest to nake a change in forenen, if any change were to be
nade at all.

General (ounsel has requested a public apol ogy fromRespondent to the
enpl oyer' s enpl oyees during peak season, a public statement to the enpl oyer's
| aborers during the peak season that the enpl oyer wll not engage in unfair
| abor practices, and the posting of the terns of the Board s orders on
enpl oyer's property as well as nailing of notice to the | ast known hone
address of all peak season enpl oyees of the terns of the Board' s order, wth
all notices to be in English and Spanish. Wth all these requests of General
Gounsel , | concur and and w || order.

Wth the wongful discharge heretofore nentioned, and the hiring of a
crewto influence the el ection, Respondent has struck at the basic rights
(Section 1152) guaranteed all enpl oyees. Therefore, it will also be
recormended that Respondent cease and desist frominfringing in any nanner

upon the rights guaranteed enpl oyees
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through Section 1152 of the Act.

It is further recoomended that the allegations of the conpl ai nt
alleging viol ati ons by Respondent of Sections 1153(a) and 1153(c) in relation
to Heriberto Slva be di smssed.

Uoon the basis of the entire record, the findings of fact, and
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby

i ssue the foll ow ng recommendati ons:

CROER
Respondent, its officers, agents, and representatives, shall:
1. GCease and desist from

a) In any manner interfering wth, restraining and coercing
enpl oyees in the exercising of their right to self organization, to form
join or assist |abor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities except to the
extent that such right nay be effected by an agreenent requiring nenbership
in a labor organization as a condition of continued enpl oynent as organi zed
in Section 1153(c) of the Act;

b) D scouragi ng nenbershi p of any of its enpl oyees i n the union,
or any other |abor organization, by discharging, laying off, or in any other
nmanner discrimnating against individuals inregard to their hire or tenure
of enpl oynent, or any condition of enpl oynent, except as authorized in

Section 1153(c) of the Act;
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c) Inany manner to wllfully arrange for persons to becone
enpl oyees for the prinary purpose of voting in el ections.

2. Take the followng affirmative action which is deemed necessary
to effectuate the policies of the Act:

a) Make whol e Adol fo Ponce and his crew for any | osses they nmay
have suffered as a result of their termnation, using for guidelines the
nmanner descri bed above in the section entitled "Renedy;"

b) Preserve and nake available to the Board or its agents, upon
request, for examnation and copying all payroll records, social security
paynent records, tine cards, personal records and reports, and other records
necessary to anal yze the back pay due;

c) Qve to each enpl oyee hired throughout the 1977 harvest
season in the lettuce copies of the notice attached hereto and narked
"Appendi x A" Qopies of this notice, including an approxi nate Spani sh
translation, shall be furni shed Respondent for distribution by the regional
director of the Board for the H GCentro office. Respondent is required to
expl ain to each enployee at the tine the notice is given that it is
inportant that he or she understand its contents and Respondent is further
required to offer to read the notice to each enployee if he or she so
desi res;

d Wthin five (5) days of any |ettuce harvest operation by
Respondent in Inperial Valley, CGalifornia, Respondent shall be required to
read the attached notice (see Appendix A to all enpl oyees, at such tine in
t he norni ng when sai d enpl oyees are gathered prior to actual harvesting

wor K.
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3. Respondent shall post the terns of the Board's orders in witing
i n a conspi cuous pl ace on enpl oyer's property, as well as place said notice
(see Appendi x A in a conspi cuous pl ace on enpl oyer's property.

4, Said notice (see Appendix A shall be sent to the |ast known
hone address of all enpl oyees who were di scharged through the unfair |abor
practice of Respondent .

5. Respondent shall notify the regional director inthe H Centro
regional office wthin 30 days fromrecei pt of a copy of this decision of
steps Respondent has taken to conply therewith, and continue to report

periodically thereafter until full conpliance is achieved.

P,

LES N HARR SON
Admnistrati ve Law G fi cer

DATED July 5, 1977
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NOTI CE TO EMPLOYEES

After a hearing in which all parties presented evidence, an
Admnistrative Law Gficer of the Agricultural Labor Rel ati ons Board
has found that we have engaged in violations of the Agricultural Labor
Rel ations Act, and has ordered us to notify all persons comng to work
for us in the next |ettuce harvest season that we wll renedy those
violations, and that we wll respect the rights of all enployees in the
future. Therefore, we are nowtelling each of you:

1. That Adolfo Ponce and his entire creww || be receiving
their wages and back pay they |lost as a result of our illegal firing of
Adol fo Ponce and his crewin the wnter |ettuce harvest.

2. VW wll not fire or discharge any enpl oyees because of their
activities in the United FarmVWrkers Uhion or any other union, and we
wll not give special hiring privileges to any enpl oyees sinply because
we think they are not in favor of a union.

3. Al of our enpl oyees are free to support, becone or remain
nenbers of the Uhited FarmVWrkers of America, or of any other union.
Qur enpl oyees nay wear union buttons or pass out and Sign uni on
aut hori zation cards or engage in other organi zational efforts provided
that this is not done at tines or in a nmanner that it interferes wth
their doing the job for which they were hired. | repeat, that we wll
not di scharge, layoff, or in any other manner interfere wth the rights
of our enployees to engage in these and other activities which are
guaranteed themby the Agricultural Labor Rel ations Act.

DATED,

MARTCR BROTHERS D STR BUTCGRS

APPEND X A
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LIST G EXHBI TS

Amendnent and Notice of Hearing and Conplaint wth
Proof of Service, 77-C&12-E 77-C&19-E 1/21/ 77:
I n evi dence

Notice of Hearing and Conpl aint and Proof of
Service, 1/17/77: |In evidence

Answer to Conplaint wth Proof of Service,
1/ 26/ 77: In evidence

Qder Qonsolidating cases, 1/17/77: In
evi dence

Charge Agai nst Enpl oyer, 77-CE19-E 1/
7/77: 1n evidence

Charge Agai nst Enpl oyer, 77-CE 12-E
1/6/77: 1n evidence

Charge Agai nst Enpl oyer, 77-CE-33-E Not in
evi dence

Docunents submtted by General Counsel --Tally of
Bal l ots & Suppl enental Understanding Thereto re
1/14/77 Tally of Ballots: In evidence

General Qounsel letters to M. Jacobs,
2/ 16/ 77: |In evidence

Galifornia Master Agreenent 1975-1978: In
evi dence

Enpl oyer leaflets: In evidence

English Transl ation of Declaration of Adolfo
Ponce dated 2/7/77: |In evidence

Decl aration of Adolfo Ponce dated 2/7/77: In
evi dence

Satenent of Flavio Alejo: |n evidence

Decl aration of Jesse Gorona: I n evidence
Martori Bros. lettersto U S Gonsulate re
S lva: In evidence
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General Gounsel No. 10 Tel egramto Heriberto S lva fromMrtori Bros.:

I n evi dence
General (ounsel No. 11 Decl aration of Heriberto Slva: In evidence
General Counsel No. 12 Typed list of field workers fromsS.
Martori and Alien, 1/1 -1/7/77: 1n evidence
General Qounsel No. 12a Conputer list of field workers, 12/27/76 -
1/2/77: 1n evidence
General (ounsel No. 13 Mrrtori Red Tag: In evidence Martori
General Gounsel No. 14 Payrol | sheets: |n evidence
General (ounsel No. 15 Subpoena Duces Tecumre Martori |nperial Gounty
Field Inspectors: |n evidence
General (ounsel No. 16 Conpi | ation of Inperial County Agriculture
Comm ssion Daily Activity Reports for Martori
Bros.: In evidence
General Counsel No. 17 Martori Federal Inspection Certificates and
Field Notices: In evidence
UFWNo. 1 Payrol | check, enpl oyee #2058, Nartori
Bros.: In evidence
UFWNo. 2 Lhi on Aut horization Card: In evidence
UFWNo. 3 Enpl oyer s Response and Petition for
Certification (ALRB): In evidence
UAWNo. 4 Randomwei ght ticket: |In evidence
Ve¢ight Statistics re Martori Bros., Decenber
UAWNo. 5 through February: |n evidence
Enpl oynment Statistics re Martori Bros.,
UFWNo. 6 Decenber 1976: |n evidence
Stipulation and Agreenent re Ballots: In
Respondent No. 1 evi dence

Respondent No. 2 Decl aration of Steven Martori: In evidence

&

Respondent Chart of weight conparisons, Martori QO ews:

Wt hdr ann

Respondent No. 4 Inperial Valley Martori Wrk Records: In

evi dence
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Respondent No. 5 Martori Work Records, Aguila and Inperi al
Valley: In evidence
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